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Preface

Sincethelast editionwas publishedin 1995 both
the legidature and the courts have been busy
making changes to the law affecting the con-
struction industry. The main change has been
the passingdf theHousingGrants, Construction
and Regeneration Ad 1996, usually referredtoas
the Construction Act, and the Statutory Scheme
which followed it. This Ad and the Scheme
implemented three o the reforms recom-
mended by Sir Michael Latham in his report
'‘Constructing the Team'’: the introduction d a
method d compul sory adjudicationintodl con-
struction contracts other than those for the
building d a residential property; the require-
ment in dl construction contracts other than
those lasting lessthan 45 daysfor periodic pay-
ments accordingto adefined timetable; and the
outlawingdof the notorious pay-when-paid pro-
visionsother than wherethethird-party payeris
insolvent.

Other legidation affecting contracting has
been the new Arbitration Act 1996, the Late
Payment & Commercia Debts (Interest) Act
1998 and the Contracts (Rightsdf Third Parties)
Ad 1999.

The most significant of these has been the
introductiond aright for either party to acon-
tract to refer a dispute to adjudication. After a
dow start adjudication has taken off and it is
reportedthat in the period April to August 1999
the number o adjudications taking place
totalled 259. The courtshave shown strong sup-
portfor adjudicationand have adopted a purpo-
sve approach to the interpretation of the
legidation especidly in the aread the enforce-
ment o adjudicator's awards whereit is at its
weskest. So far thelegidation isclearly working
and theindustry is becoming moreconfidentin
the use of adjudication asthe method o resolv-
ingdisputes.

Important rulings o the courts have
included the Trafalgar House decisions in the
House o Lords which not surprisingly over-
turned the ruling in the Court of Apped on the
enforcementdf aperformancebondinthetradi-
tional form. Whilethishascaused thewordingof
conditional bondsto bemodernized and simpli-
fiedit alsomeansthat suchabondisdf littleuse
to an employer when he most needsit, that is
when the contractor becomes insolvent. Other
decisions of the Court of Apped have clarified
the meaning o 'consequential damages and
confirmed the validity of the entire agreement
clauseintheMF/1 conditionsd contract.

Inthe publicsectorfield the Governmenthas
issued new guidance notes on the procurement
of constructionworks and radically changed its
mind on the preferred method o contracting,
whichisnowdesignand constructor primecon-
tracting. Arecent High Court decision, Harmon v
The CorporateOfficer of the House of Commons,
has emphasized the need to follow strictly the
rules of the Public Works Regulations and to
treat dl tenderers fairly when awarding con-
tractsor face the consequencesd havingto pay
substantial damages.

Inrevisingthetextto cover thesechangesthe
opportunity has been taken to widen the cover-
age to deal more extensvely with contracts
placed on the New Engineering Contractand the
Red Book of the I nstitute of Chemica Engineers
and alsoto look briefly at contractsfor facilities
management and for computer systems. As a
consequencesome partsd the earlier text have
been reduced and the chapter on fixed prices
and priceesca ation hasbeendel eted.

It is hoped that with these changesthe book
will continue to provide a basic guide to the
main commercial issuesasthey currently affect
theconstructionindustry.

xiii
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PART ONE

CONTRACT PLANNING






CHAPTER ONE

Planning process

PROCUREMENT OF WORKS OR
SERVICES

With any project the client's first step should be
the development of a procurement strategy
which will best satisfy that client's business
objective. This strategy need not necessarily
involve the client in undertaking construction.
On examiningtheaternativesopento theclient
it may be found that selecting a construction
project is not the optimum way o meeting the
aimsd the businessand obtai ningbest valuefor
money. Rather than constructinganew facility it
may be more cost effectiveto contract out the
serviceswhich the facility was intended to pro-
vide. In some circumstancesthe provison o
those services by the service provider may
necessitatethe constructiond particular works.
But the contract which is then entered into by
theclient isessentially onefor the supply o the
servicesand not for the designand construction
o thoseworks; that then becomesthe responsi-
bility o the service provider. Thisisan import-
ant issue when entering into public private
partnerships, particularly private finance
initiative schemes (PFIs), which are considered
furtherin Chapter 2 (seep. 17).

Before thereforethefirm or authority decide
to procure construction works on their own
account they should satisfy themselves that
doing so isthe most efficient and cost effective
means o fulfilling the businessaims over the
projected life of thefacility concerned. In order
to do this the client needs to appoint a senior
personwithinits own organization to take over-
dl charged the project - sometimesreferred to
as'the project sponsor'. The project sponsor will
require professona advice regarding the
options open to the client and their associated
costs, benefitsand risk. Preferably this advice
should be obtained in-house from the client's
functional departments. Only if there are no
appropriateskillsavailablein theclient's organ-

ization should an outsi deconsultant beengaged
and then his engagement should be drictly
limited to the planning stage with no ongoing
commitment. Every precautionshould betaken
to ensure that the persons providing advice to
the project sponsor, whether from in-house or
an outside consultant, do not have a vested
interest in which option is selected. A person
hopingto obtain designwork if the construction
option is chosen may not be the best person to
act asan unbiasedadviser.

BUSINESS CASE

If after appraisal of thealternativesthe construc-
tion procurement route is selected as the pre-
ferred option then the client can proceed with
the next stage of planning the project. Thisis
whereany mistakesmadewill bedifficultto cor-
rect later and where time and money can most
easily belost or saved. Plan beforeyou construct
-thefirstlaw o contracting.

The planning should be undertaken by a
team under the leadership o the project spon-
sor. Theteamwill includerepresentativesd the
user, technical, commercia and financial func-
tions with any professional adviser who has
dready been appointed. The initia task o the
teamisthepreparationdf abusinesscasein con-
firmation of the decision to proceed with con-
struction procurement and to providethe basis
for the development o the project's strategic
plan. The following information should be
included in the business case, much o which
should already be availablefrom thework done
by theteam in making the comparison between
thealternativeprocurementstrategies:

® theoutlinecapital and operating budgetsfor
the project overitsexpectedlifetime

@ thequantified benefitsto the clientwhich the
projectisexpectedtodeliver

® howtheprojectistobefinanced
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@ arisk assessmentin terms of cost, time and
performancegivingtheextent of therisksand
theprobability o their occurring-thisshould
aso show how therisk isto be managed and
the extent to which theserisksare to be sup-
ported by contractors and consultants or
covered by insuranceand thosewhich will be
lefttobeborne by theclient
theoutlineprogrammefor the project

the procurement systemto beused

the resourceswhich theclient will requirefor
the managementd the project and how these
are to be provided either in-house or by the
engagement of consultants.

Many o these issues are inter-related. The
apportionment of risk as betweenthe client and
otherswill depend upon the procurement sys-
tem to be used as will the management
resources. The budget and the programme are
inter-relatedwiththe benefitswhichtheclientis
expecting the project to produce. The issues
need therefore to be considered as a whole to
ensuretheir consistency and trade-offswill have
to be made as necessary between oneissueand
another.

CLIENT'S OBJECTIVE

Any purchaseis amost of necessity a compro-
mise. There are few occasons when any
employer can afford to have the best o every-
thing, even if thiswereobtainable. Shorter ddliv-
ery may only be achieved at the expense of
higher prices. What one can afford may deter-
minethe quality o what one can buy. Shortage
of capital may causethe purchased equipment
with highmaintenancecosts. Shortaged |abour,
or the need to reduce dependence on labour,
may necessitatethe purchasedt equipment with
asubstantial degreed built-inautomation. The
absolute need from the safety angle to ensure
complete reliability and conformity with rigor-
ous specificationsmay limit the choice of sup-
pliersto those possessingthe highest standards
of quality control.

The process of defining the objective starts
therefore with the selection of those factors
which are regarded as being of the maximum

importance to the transaction in question.
Sometimes from even a cursory examination
onefactor will stand out asdf vital significance. It
may be time o deivery. Once this has been
established, then dl subsequent actions will
need to be subordinated to its achievement: the
selection of the supplier, theformulation of the
specification, the placing and wording of the
contract, the action on progressing; dl must be
compatiblewiththedefined objective.

More often no single factor stands out so
clearly that others can be ignored. Certainly
delivery on time may be important, but so too
may be quaity and price. Some sacrifice
may be necessary in the interest of speed, but
there are limits beyond which the pursuit o
speed may becomelargdy a self-defeatingexer-
cdse

Thelist below setsout the mainfactorswhich
are commonly comprised within the client's
objective:

® Time How soon must the project be com-
pleted? How valuable to the client is each
week by which completionisearlier and what
financialdetriment would the client suffer for
eachwesk o delay?

® Cod How seriouswould a cost over-runbe?
How important isit to the client to know the
final cost at thetimed placingthecontract(s)
fortheproject?

® Paformance What guaranteedlevd of per-
formance must the project achieveWhat are
the consequencesto the client if thisleve is
not achieved?

® Quality What level of quality is required?
Whatistherequiredlifed theproject?

@ Technical complexity/State of the art How
complexisthe project required to beand how
near to the state o the art? Has a project
dready been successfully completed to the
sameor similar specification?

® Flexibility Doesthe client expect to haveto
make significant changesto the project dur-
ing constructioninorder to meet the business
objectives? Should the project be capabl e of
expansion to meet a future increase in
demand?

® Rsk Wha are the main risksto which the
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projectisexposed?Towhat extentistheclient
personallywillingand ableto bear theserisks?
® Involvement To what extent doesthe client
wish and have the capabilityto beinvolvedin
thedesignand managementd the project?

Thesefactorsare also significantly inter-rel ated.
If the projectisrequiredto bed ahighquality,to
meet stringent guaranteesand is complex then
there are technical risks which may impact on
the achievement of the completion date. To the
extent that the client foreseesthe need to make
modifications then both the completion date
and thefinal cost will be affected. A client who
wishesto beinvolved closelyin thedesign of the
project must accept the responsibility which
goeswith that involvementand the risk againto
both the programme and cost. On the other
handif theclientiswillingtostand back fromthe
designand managementthen thoserisksmay be
passedwhoally ontothecontractor. Howeverthis
will be reflected in the contract price and the
client will need to ensure that the contractor is
capabled absorbingtherisks.

Time, cost and capacity, using that term to
refer not just to the size but aso to the design
and technical qualities o the project, have
largely afixed relationship. If one hasacertain
value then so do the other two; alter one and
you dlter at least one o the others. This may
bedescribed asthe second law o contracting. If,
for example, it isonce established that the logic
of asituationisthat the capacity required cannot
be met within the price limit set by manage-
ment, or only if the timeisextended, then man-
agement must be informed at the earliest
possible moment so that they have the oppor-
tunity to reconsider and, as necessary, redefine
the objective. It isno use hoping that somehow
the pricewill comeout dl right ontheday or that
savings in time can be achieved by shutting
one's eyesto redity. It just does not work that
way.

The project sponsor isresponsiblefor distill-
ing the answersto these questionsinto a set of
objectives which will be used to decide on the
procurementsystemto beusedandwill formthe
basisd thecriteriauponwhich tenderswill later
beassessed.

EXAMPLE

An example o aset of objectivesfor the design
and constructiondf a processingplant isset out
below

@ Thecapital budget for the projectises million
whichincludesal0 per cent contingency. The
annual operating budget covering steff,
labour,consumabl esand sparesisH million.

® The project is required to be in commercia
operationwithin24 monthsd thedecisionto
goahead.

® The profitabilityof the project is sensitiveto
an increase in the capital costs over 10 per
cent or the operating costs over 15 per cent.
Any delay in compl etionwould cost the com-
pany around £40 000 aweek inlost income.

® The company is only interested in a proven
processwhichisareadyin used sewhere. Any
contractorwould havetodemonstratearefer-
ence plant for which he was responsible for
the design and construction and which had
been in successful operation for a minimum
of 12 months.

® Theplantisto bed highqualitywithan oper-
ating life of 25 years. The plant will operate
continuously other than for a two-week
annual shut-down. Key itemsof the plant (to
be identified) must be guaranteed for ten
yearsagainst any defect whichwould cause a
plant stoppage.

® The plant must be capable d processing 50
tons per hour o raw material. The processed
material should havea purity level of at |east
97 per cent with ayield of 90 per cent. At any
puritylevel below 95 per cent or ayidd of less
than 80 per cent the plant would not becom-
mercialyviable.

® Theclientwill personallyfinancethe project.

® The chosen site is within an industrial com-
plex owned by the company. Themainriskis
the non-achievement of the purity and yied
levelswhich is to be solely the contractor's.
Theclientwill accept no responsibilityfor the
designd theplant.

® The plant is to be designed so that an
additional production line capable o
handling25tons of material an hour could be
installedwiththe minimum o interruptionto
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production. Provision is to be made for this
additionin thesizing d the power and other
suppliesto the plant and any common facili-
ties.

METHOD AND RESPONSIBILITY

From the definition of the objective in time
and a study o the resources both available
and required the team can proceed to the plan-
ningd the method to be used and the responsi-
bilitiesto beallocatedto achievetheaobjective. It

isnever sufficientto say that certaingoodsareto
be supplied, plant manufactured or works con-
structed by a defined date without at the same
timethinking of what might be cdled 'the three
WSs. This then is the third law o contracting:
'that for each contractlproject there must be
stated: what - by whom-and by when'.

The most commonly used systems o
procurement, the alocation of responsibilities
within each, their respective advantages and
disadvantages and the key decision criteriaare
examinedinthenext chapter.



CHAPTER TWO

Thecontract plan

Followingthedecisionto procureaconstruction
project acontract plan needsto be prepared for
the total project, not just for the letting of the
principal contracts, but for every activity which
has to be carried out to bring the project to its
conclusion, includingthosewhichareto be per-
formed by theemployer himself. Nor initstotal -
ity isit concerned solely with engineering and
construction. It should cover the provison of
funding and dl those associated activitiessuch
as purchase o land, obtaining o wayleaves,
planning permissions and the like and even
recruitment o staff/labour and agreementswith
the unionsfor working at new locations or with
different operating procedures. With a new
process plant or other productionfacility it may
need to cover the conclusion of offtake agree-
ments with future purchasers of the product
since these may be a vita part o the financing
arrangements for the construction works.
Indeed with a project which is to be financed
primarily on the security  the profits to be
expected from its operation, such asa new gas-
fied, the Channel Tunnel or new motorway
construction,thelenderswill be concernedwith
ensuring that every item which can possibly
affect the level o profitability has been taken
into account in the planning process. The same
approach should be adopted by any employer
concerned with a new project, large or small,
since too many projects havefailed to produce
their intended benefits because o a failure to
anticipate, planfor and implement thoseassoci-
ated activities.

Having drawn attention to that issue it is
intended within the scope o thiswork to con-
centrate on just those actionswhich are related
directlyto engineeringand constructionworks.

The contract plan selects the procurement
routeto be used for the executiondof the project.
Since the publication o the Construction Task
Force Report Rethinking Construction in July
1998 and theadoption of many o itsrecommen-

dations by the Government, the emphasis in
planninghas been placedfirmly ontwoareas:

theintegrationd the key playersin the con-
struction supply chain, particularly the
designersand main contractors,and

® thesdectiond aprocurement methodwhich
will provide overal valuefor money over the
wholelifedf thefacility beingconstructed.

PROCUREMENTROUTES

Four main procurement routes can be followed
in addition to PFIs, which were referred to in
Chapter 1 and which are considered in more
detail at theend o thischapter. Theseare:

o full turnkey
® partial turnkey

traditional client co-ordinated
® managementcontracting.

These are not terms of art and within each
method there are, in practice, variations. The
methods will now be briefly described and the
advantages and disadvantages of each dis
cussed. Some decision criteria will then guide
theclientastowhichto adopt.

FULL TURNKEY

Theterm'turnkey' isusedinitsoriginal senseto
mean a contract where the contractor under-
takes the total responsibility for the design,
engineering, procurement, construction, com-
missioningand testingof theworksand training
o theclient's gaff. That is, everything which
necessaryfor theclient who only hasto 'turn tt
key' in order to commence production or othe
use d the fadlity. The client's responsibilitit
are limited to the definition o their requir
ments, making the site available, | monitorir
progressdf the work, payment and'taking over
the project when it has passed its guarantee
tests. All other obligationsrelatingdirectlytothe
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designand executiond theprojectare under the
soleresponsibility o the turnkey contractor and
withoutinterferenceor approval by theclient.

It followsthat the terms of contract must be
substantially more onerous on the contractor
than those normally found in most standard
formsd contract. For example:

@ the design obligation o the contractor is
gtrict, that isthat the project isfit for the pur-
poseasdefinedintheclient's requirements

® aredtricted list of named events entitling the
contractortoan extensiond time

® takeover o the project by the clientonly after
theguaranteetests have been passed or liqui-
dated damagespaid forlow performance

® extended defectsliability period = minimum
five years - with liquidated damages for any
period the project is out of operation due to
defects
on-demand performancebond and, if appro-
priate, parent company guarantee on an on-
demand basis.

Therearecertainindustry formsunder whichthe
contractor hasa design responsibility but which,
unless heavily modified, are not 'turnkey' con-
tracts. ICE and JCT forms for design and con-
struct or design and build contractsdo not place
thewholedes gn responsibility onthecontractor.
Thedesignisoften undertaken by the contractor
on the basis o a design concept prepared by
designersengaged by the client. Furthermorethe
contractor'sdesignobligationisfrequentlystated
in such contracts to be only one o exercisng
reasonableskill and care and not that the works
as constructed will be fit for the purpose lad
down in the client's statement of requirements
uponwhichthecontractor'stender wasbased.

Similarly for plant contractsthe contractor's
design obligation in form MF/1 is not a strict
obligationd fitnessfor purpose. Moreover none
d thesestandard formsincludesthe more oner-
ousobligationsreferredto aboveas being neces-
sarywithatrueturnkey contract.

The only standard form to state the more
onerous design obligation clearly is the HDIC
Conditions o Contract for Design and Build -
Turnkey, which provides that 'The Works as
complete by the Contractor shall be whally in

accordancewith the Contract andfit for the pur-
pose for which they are intended as defined in
the Contract'. The NEC form is intended to
impose the liability upon the contractor to
design dtrictly in compliance with the works
information, unless Option M, which provides
that thecontractor'sliability islimited tothe use
d reasonableskill and care, is included in the
contract. However, even the FIDIC form hasits
limitations. For example, the defects liability
period is 12 months and there is provision for
testsaftercompletion.

The pointsare not academic. If the projectis
being financed on a project financebasisthen it
isvery probablethat the lendersto the project
will require the contractor to accept a turnkey
form which imposes strict ligbility on design,
despite the difficulty which the contractor may
havein obtaining professional indemnityinsur-
anceonthisbasis(seefurther Chapter19, p. 175)
and aso the other onerous obligationsreferred
toearlier.

There can be added to the contract obliga-
tions on the contractor to maintain and even
operate the facility after its construction. It has
been suggested by the Government - Pro-
curement Strategyno. 5 - that addingthisoption
will provide the contractor with an increased
opportunity for adopting innovative solutions
that provide better valuefor money. Certainly if
the contractor is to be responsible for future
maintenanceon afirm price basisthen it will be
in the contractor's interest to ensure that the
facility isdesigned with the objectived reduced
maintenance costs and ease o carrying out
mai ntenancework.

Prime contracting referred to in Pro-
curement Strategy no. 5 is another form o
turnkey, yet to be provenin practice, in which
the prime contractor is responsiblefor bringing
together al the partiesin the supply chain and
providing the client with a single point o
responsibility over the life d the project. It will
includethereforefacilitiesmanagement.

PARTIAL TURNKEY

Withany formdf partia turnkey contractingthe
divisond work and responsibilitiesas between
the employer, the consultants and the turnkey
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contractor is necessarily less clearcut and sub-
jecttovariationsto suit thewishesd the parties.
Totheextent that the employer now undertakes
certain work either directly or through consul-
tantsor other contractorsindependently of the
turnkey contractor, the employer's levd o
responsibility will increase, both for the work
itsddf and the co-ordination of that work with
that for which the turnkey contractor remains
responsible. Perhapsthe most common form of
arrangement is that in which the turnkey con-
tractor undertakesresponsibilityfor work within
what is often referred to as 'battery limits, i.e.
the main process or production plant itsdaf,
whilst the employer contracts separately for the
supporting facilities. The employer may aso
wishto haveacloseinvolvementinthedesignof,
and supply o equipment for, the production
plant. But in so doinghe must balancewhatever
advantage he believes he gains, against the
resultant diminutionin theturnkey contractor's
contractual responsibilities. What he cannot
do - athough many make the attempt - isto
dictateto the turnkey contractor how he should
perform the work, whilst seeking to hold him
wholly responsible for the results. In my view
the only sensible divison o activities, and
therefore of responsibilities, as between the
employer and the turnkey contractor is that
the employer's involvement is limited to those
activitieswhich do not impact directly on the
production plant, for example, a separate
contractfor thelandscaping, the perimeterfenc-
ing and lighting, the office block and the gate-
house.

TRADITIONAL CLIENT CO-ORDINATED

With this method design isthe responsibility of
the client, usually through the engagement of a
consulting engineer or architect, and the main
contractor'sresponsibilityislimitedto construc-
tioninaccordancewiththedesignand specifica-
tions produced by the engineerlarchitect.
Further the project may bedivided into separate
packageswith one contractor being responsible
for each and the client, again through the
engineerlarchitect, being responsible for the
co-ordinationd theseparatecontracts.
Traditionally this method has been used by

the Government and the magjor public utilities.
Now the Government has changed its mind and
its Procurement Strategy Document no. 5 has
comeout stronglyinfavour of

® publicprivatepartnerships

® design and construction with, where appro-
priate, maintainand operate

® primecontracting(referredto above)

® framework agreements.

The document goes on to state that traditional
forms d construction procurement, where the
detailed design is largely completed before the
main contractor, sub-contractorsand specialist
suppliersbecomeinvolved, limit the opportuni-
ties for eliminating wasteful activities and
achievingvaluefor money. They should only be
used where there is a very clear case that they
will ddliver better value for money than other
procurement routesin terms of whole life costs
and overd| performance.

Since they became privatized and discarded
their in-house technical capahilities, the mgjor
utilities, especialy in the power industry, aso
now favour turnkey contracting. A recent esti-
mate in the European Construction Institute's
ECI News is that over 50 per cent o the world
market for power plantsisturnkey and thetrend
isupward.

It istoo early to assessthe full impact of the
Government'schanged approachto publicpro-
curement and to knowwhetheror not thiswill be
followed by local authorities. What isclear isthe
Government's intention to focus on the total
process of design, construction, operation and
maintenanceover thelifed thefacility and that
specificationsshould be outcomebased and not
prescriptived the detailsdof how the outcomeis
tobeachieved.

MANAGEMENT CONTRACTING

The management of a project, both as a whole
and itscomponent activities, such asdesignand
construction, has long been recognized in the
USasaseparatediscipline, and thisconcept has
now becomewidely acceptedwithinthe UK. The
issueisthen how the proj ect should be managed
for the benefit  the employer and three differ-
ingapproachescan bedistinguished:
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1 Project management. Theemployer appoints
a professional project manager to act on his
behalf inthe managementd the project.

2 Construction management. Under this form
the construction manager entersinto adirect
contract with the employer for the manage-
ment o the construction of the project and
may undertakea responsibilityin relation to
timeand cost. All other consultantsand con-
tractorsalso enter into direct contractswith
theemployer.

3 Management contracting. Generaly under
thisform theemployer appointsonecontrac-
tor who carries out none of the work himself
but sub-contractsall of it toworkscontractors
responsible directly to himsdf but under the
control of the employer, through his project
manager. The design and other consultants
are appointed by, and responsible to, the
employer.

The appointment o professional project man-
agershas become much morewidespreadin UK
practice and is specificdly provided for in the
New Engineering Contract (seep. 94). Themain
prablem with such appointments lies in the
degree d responsibilitywhich the project man-
ager owes to the employer and possibly also to
the contractors. This issue is discussed further
later (seenext column). Their contract does not
affect the contractual relationship between the
employer and othersand sowill not bediscussed
further.

Consgtruction management in its usual form
does, however, affect theempl oyer'scontractual
relationships with others. The employer is
placedin direct contract with the varioustrades
contractorswho may well include some whom
under the traditional client co-ordinated
method would have been nominated sub-con-
tractors to the main contractor. The employer
also beingin direct contract with the other pro-
fessiondls, such as the architect and structural
engineer, may find himsalf faced withsignificant
tasksd co-ordinationand administrationwhich
may necessitatethe appointment additionally of
a project manager unless his contract with the
constructionmanager isextended to encompass
thosetasks. Thisisquitecontraryto the origina

concept of constructionmanagement. Itwasthe
construction manager who was supposed to
manage both design and construction and be
responsiblefor thedesign programme, monitor-
ingthedesign progressandfor the buildabilitydf
the design. In the US, where the concept origi-
nated, the construction manager istheleader of
theteam both for the managementdf thedesign
and for construction. This is not the usual
position in the UK wherethe leader appearsto
betheemployer.

Twoother issuesarise. First, that of theliabil -
ity of the construction manager for the work of
the varioustrades contractors. It can be argued
that the constructionmanager should havealia
bility for them, sinceotherwisetheemployer, by
havinga multituded separate contractorseach
working to him and each likdy to blame the
othersif anything goes wrong, would be left in
practicewithout an effectiveremedy. (Elizabeth
Jones in the International Congtruction Law
Review 1993, at p. 353, arguesthisway.) Againgt
thisit issuggested that making the construction
manager responsible for the trades contractors
removeshimfrom beinga part of theemployer's
team and recreatestheclimated adversarialism
a reduction in which it was intended that this
method of contractingshouldachieve.

Thesecondissueisthat o theliability of the
construction manager himsdf. He will clearly
be responsible to the employer for exercising
reasonableskill and care in the performance of
his dutiesand may, depending on the definition
of hisscoped responsibility, be under agreater
duty (seep. 184).

Further it is considered that the contractual
duty o the construction manager to the
employer to supervise thework o construction
or installation would include the responsibility
of being familiar with any particular methodsof
work to be employed and knowledge o any
manufacturer's instructions to be applied. In
this respect and depending on the termsdf the
particular contract it seems that the construc-
tion manager's responsibilitiesfor supervision
could be greater than those o an architect or
consultingengineer.

Thethird method, management contracting,
haslost somethingd itsone-timeappeal. Under
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this method it is norma for the management
contractor to be responsibleto the employerfor
thework of theworks contractorswith whom he
is now in direct contractual relationship, but
ultimately hisliability for abreach of contract by
a works contractor is generally limited to thk
amounts which he is able to recover from that
workscontractor in arbitration/litigation. In the
absence d such a limitation his liability would
hardly be differentfrom that of a normal main
contractor. That his liability should extend to
being fully responsiblefor failuresin time, price
or standards o work of hissub-contractorsisa
view which has often been expressed by tradi-
tionally minded quantity surveyors. Such aview
retains the time-honoured adversarial relation-
shipand withittheroledf theprofessional quan-
tity surveyor actingfor hisclientin oppositionto
the contractor, and negatesthe very purposed
the managementcontractingsystem.

The difficulty with management contracting
isthat it does not place the management con-
tractor firmly on either the employer's or the
contractor's side of the table and bitter experi-
ence hastaught theauthor that you cannot sit on
both. The greater the degree of responsibility
which the employer seeksto placeon the man-
agement contractor in terms of completion to
time and to a predetermined cost, the more
closdly hisroleresemblesthat of aconventiona
main contractor and the more strongly is re-
created the adversarial contractual relationship
between employer and contractor which it
was one of the objectivesdf the management
contracting system to remove. Agan the
management contractor under a standard form
such as that produced by the JCT, although
required to co-operatewith the employer's pro-
fessional team responsiblefor the design, is not
himsdlf responsible for the management of the
design process. Thisis clearly a great weakness
in that it dilutes his responsibility for the pro-
gramme.

The respectiveresponsibilitiesdf the project
manager, construction manager and manage-
ment contractor asthey are commonlyfoundin
contracts in current use are illustrated in the
chartsin Figure21 but it must be remembered
that thisisan areain which standard formsplay

little part and most contracts are devel oped by
individua clients or contractors. In practice
thereforethe responsibilitiesmay vary from one
contracttoanother.

ADVANTAGESAND DISADVANTAGES
OF DIFFERENTMETHODS OF
CONTRACTING

The sum o the risks and responsibilities
involved inthe executiond the planned project
do not change because o the method of con-
tractingwhichisadopted. They areafunctionof
the nature of the project itsdf and its location
related to thetechnol ogyto beemployedand the
physical and political conditions under which
the work is to be executed. What the particular
method o contractingchosenwill do isto allo-
cate the risks as between the parties involved
and in so doing affect the likely outcome of the
projectintermsaf cost, timeand performance.

Considering the four methods which have
been discussed the advantages and disadvan-
tagesdf each are now summarized:

FULL TURNKEY
Advantages

1 Placesmaximum responsibilityfor the project
in the hands of one organization and mini-
mizestheneedfor theemployertoemployhis
Own resources or engage consultants. It has
been the experience d the Department of
Transport that the use of design and build
contractsfor roads has substantially reduced
the staff on site, especialy from the consult-
ants, with resultant economiesin cost. (See
the paper given by Tony Holland of the
Department at the Conference on the ICE
Conditionsof Contract Design and Construct
organized by IBC Legd Studiesand Services
Ltd held on 7 December 1992.)

2 It should bring about the completion o the
project within the shortest possible period of
time.

3 By makingthe design part o the competitive
tender it encourages innovation and econo-
mies and should result in lower project
costs.
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Figure2.1 Managementcontracting forms of responsibility
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4 It should enable economies of cost to be

secured by the synchronization of design,
procurement and construction so avoiding
the delays and diseconomiesinherent when
designers, purchasi ngagenciesand construc-
tion contractorsbelongto different organiza-
tions.

It should reduceto a minimum claimsagainst
the employer for extras since it is up to the
turnkey contractor to deal with clamsarising
from the delay or bad performance of one
sub-contractor on the work of another. This
meansthat the out-turn costs should be very
closeto the origina contract price. However
these advantages will only be secured if the
employer:

® Hasselected theright turnkey contractorin
thefirgt instanceand right' hereisusualy
not the apparent cheapest. The technical,
managerial and financial resources which
the turnkey contractor possesses and is
both able and willing to devoteto the con-
tract ared greater importancethantheini-
tia price.

® Wasableat thetimed tenderingto define
his requirements in sufficient detail to
enabletheturnkey contractorto giveafirm
price.

@ After contract award does not make sub-
stantial and/or recurring changes in his
requirementsand |leaves the turnkey con-
tractor to get on with the work without
interference either from his own gaff or
consultants. Of coursethe employer would
berightly concernedto seethat the project
is monitored to ensure that the work is
being carried out in accordancewith the
contract terms, but he must not start trying
to 'second guess thecontractorintermsdf
design, procurement or construction. This
is a temptation which it is often hard for
either the employer's own engineers or
consultantstoresist.

Disadvantages

1 Once the selection of the turnkey contractor

has been made there islittle opportunity for
the employer to correct any mistake in the

choice o firm concerned. Accordingly the
contract must contain stringent guarantees
and penaltiesand theemployer must besatis-
fied that he has sufficient financia security
from the turnkey contractor to enforcethese
should the need arise. Such guaranteesmust
coverfitnessfor purpose,without theneedfor
the employerto establish negligence, and run
for a periodlong enoughto establish that this
requirement has been satisfied- a minimum
o fiveyearsfrom completion.

Depending on the sizeand complexity o the
project the employer may find that hischoice
o firms to compete for the work is very
limited dueto theincreased costsdf tendering
and thescaled engineering, managerial and
financial resourcesneeded.

Thecontract priceisboundtoreflect thesca e
o the risks which the turnkey contractor is
accepting, o the resources which he is
required to employ and the relative lack o
competition.

Againg the advantages o the 'turnkey' form
thereistheundoubted risk that the contractor
will beinfluencedin hisdecisionson detailed
design, selection o vendorsand construction
methods primarily by commercial factorsand
that the eventual project, while meeting
specification, will not incorporate factors of
sdfety or o long-term life o the type upon
which a professiona consulting engineer
would probably insist. This risk will be
reduced to the extent that the contractor's
obligationscover the mai ntenanceand where
appropriate the operation o the facility so
that the contractor hasalong-terminterestin
thequality,safety and reliability o thefacility,
including itsimpact on the environmentand
ontheheathd thoseworkingthere. Thecon-
tractor should then be motivated to build
these factorsinto the design of thefacility in
thefirgt instance. If it is not practica to give
the contractor these additional obligations
then the employer must require the con-
tractor as part d the tender to demonstrate
how the contractor's design will take these
factorsinto account over thelifed thefacility
and make this an essential element in the
tender assessment.
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Design and build

Although asindicated above design and build is
not trictly aturnkey contractit doeshavecertain
of theadvantagesfor theemployer whichturnkey
contracting possesses. It should reducethe time
for completion and produce economiesin cost
through theinvolvement o the contractor inthe
design and theinclusion o at least the detailed
designwithinthecompetitivetendering process.

PARTIAL TURNKEY
Advantages

1 For thework whichistheresponsibilityof the
turnkey contractor then the same advantages
apply asfor total turnkey.

2 Theemployerisgiventheopportunity of con-
tracting separately and probably more
cheaply for the ancillary work, which is out
with the scope o the turnkey contract. This
can dlow him the chance to give work to
smallerlocdl firms.

Disadvantage

1 The employer must resist the temptation to
undertake ancillary works which are neces-
sary for the proper functioning o the works
being undertaken by the turnkey contractor.
If hefailsto do this, or is prevented from so
doing by local regulations or the method of
financing, and the ancillarywork islate, then
the employer will have paid in the turnkey
contract pricefor thespeed o constructiond
that element but without achievingany over-
dl economic advantages. A typical situation
inwhichthisoccursiswheretheturnkey con-
tractisfinancedby bankfinancebut theancil-
lary works have to be paid for out o the
employer'sown budget and either themoney
isnot availablewhen required or the bureau-
cratic proceduresinvolved aresuch that con-
tractscannot beawardedat theright time.

TRADITIONAL CLIENT CO-ORDINATED
Advantages

1 Theemployer obtainsthe benefit of indepen-
dent professional design and supervision o
theconstructiondf theworks.

CONTRACT PLANNING

2 Each work-packagewill be tendered for on a
basi swhich will ensure the most competitive
prices. If the work can be executed under a
singlemain contract the co-ordinationislim-
ited to that between design and construction
and betweenthe contract work and any other
associated activities.

3 Theemployer through his consultant or own
engineering department retains control over
the project and changes can be accommo-
dated withinthecontractual procedures.

Disadvantages

1 Thereisnocompetitionfor thedesign.

2 The design will not be complete at tender
stage because design input is required from
specidist sub-contractors who will only be
appointed at a later date under the nomina-
tionsystem (seep. 144).

3 Thedesignwill notincorporateany construc-
tion 'know-how' fromcontractors.

4 Assuming the use d a traditiona form o
contract the stage will be set for a display of
adversariaism.

5 The contractor will build asinstructed but in
no sense will own the design or fed any
responsibility for it or be concerned as to
whether or not it meets the client's require-
ments, evenif awared these.
Thereisadiscontinuityinthesupply chain.
If there are two or more main contractors
involved in the project who are dependent
upon one another for information,it must al
be channelled through the employer or the
employer's consultant thus causing delays
andclaims.

~N O

MANAGEMENT CONTRACTING
Advantages

1 Savingsin time can be achieved in compari-
son with the client co-ordinated method
without the employer having to commit
himsdlf to a turnkey contractor. This can be
especialy valuablewheretimeisshort and it
iS necessary to start construction on one
work-package prior to the completion of
design on others and 'leap-frog' design and
construction while handling the changes
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which this will necessarily involve - what is
oftenreferredto as'fast-tracking'.

2 With construction management there can be
savingsin cost to theemployer because o the
‘hard-nosed’ commercia attitude which the
construction manager will bring to the
engagement and control of the works con-
tractors. Thiswill be accentuated if the con-
struction manager is on a bonusfor bringing
inthe project under budget.

Disadvantages

1 Inthesameway asin the client co-ordinated
method the employer hasto accept therisk of
claimsfrom one contractor by reason of the
default of any of the others. His hopeisthat
the managementcontractorwill haveactedto
minimizetheimpact of these.

2 Theemployerwill not know the out-turn cost
o the project at the start, although he will
expect that the budget from the management
contractorshould bereasonably accurate.

DECISION CRITERIA

This section sets out the factors which can be
relevant to the employer's decision asto which
method of contractingto adopt.

METHOD OF FUNDING

1 If theclientisabletofundtheprojectfromhis
own resources then, unless otherwise
restrained, he is free to adopt whichever
method he considersisbest suited to provide
him with valuefor money over the wholelife
o thefacility.

2 If the client wishes to obtain finance against
thesecurity of the projectitsaf and the profits
which it is expected to generate, then the
lendersare likely to insist that it is executed
under a turnkey form of contract. This will
provide them with the best form of security
and can beexpectedto ensurethat the project
is completed to time, specification and
budget.

PROJECT SIZE, COMPLEXITY AND CLIENT
RESOURCES

1 If the projectisbasically Ssmpleand/or small-
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scale relative to the client's resources then
theremay bean argumentinfavour of thetra-
ditional client co-ordinated method. There
will be less scope for innovative design, a
lesser advantage to be obtained from design
and constructionintegration and the turnkey
option would be likely to be more expensive.
Agang this, however, if there are substantial
savings to be made from earlier completion
then these may outweigh the other factors
and show that the best overall advantageisto
be obtained either by turnkey or possibly
someform of managementcontracting.

2 Intheoppositecase, wherethe projectislarge
and/or complex reaive to the client's
resources, the turnkey method will almost
certainly bethemost advantageous.

TIME FOR COMPLETION

1 Withrevenueor cost-savingprojectstheextra
value to be obtained from early completion
will favour the use o the turnkey or manage-
ment contractingmethod sinceeitherislikely
to lead to a more rapid completion than the
client co-ordinated.

2 Consideration must be given, however, to the
timetakeninthe pre-qualificationd bidders
andtheanalysisd tenderswhichwill belikely
to take longer with the use o the turnkey
method.

ECONOMY OF DESIGN AND
MAINTENANCE1OPERATING COSTS

1 The Government appears from Procurement
Strategy no. 5 to have made up its mind that
design and construct together with, where
appropriate, maintain and operate should be
thenormfor competitivetenderingasthiswill
result in the client getting better value for
money over the life o the facility. Com-
petitionin design on itsown, without operat-
ing and maintenance costs being taken into
account in tender assessment, would not
seem likely to achieve the Government's
objective. The contractorswhen bidding will
smply design down to the lowest initial
capital cost which will have an adverseeffect
onfutureoperatingand mai ntenancecosts.



16 CONTRACT

2 If thisisto be avoided realistic steps must be

taken at thetimewhen tendersareinvited to
make it clear to the tenderersthat operating
and maintenance costs over the project's life
will beassessed and taken into consideration
when making the appraisal. Sadly firms are
only likely to bdieve this when they see it
being done in practice. This is permitted
under the Public Procurement and Utilities
Directives provided that in the tender notice
in the Officd Journdl it is stated that the
awardwill be madeto the most economically
advantageousoffer and the criteriafor assess-
ment are stated in the notice or in theinvita:
tiontotender.

CERTAINTY OF OUT-TURN COSTS
1 Provided that the client has made a decision

and does not change it later on alump sum
turnkey contract isthe best method o avoid-
ing additional costs. It provides the least
opportunityfor themaking o variationsor for
interference by the client or the client's con-
sultantswiththe contractor'swork.

2 With any other method, particularly manage-

ment contracting, changesare relatively easy
to handle and costs have an adarming ten-
dency to escalate over origind budgets. A
management contract which utilizes ‘fast-
tracking'islikely to savetime but thecost can
be high and if the client's budget is limited
and additional funds would be hard to find,
then the price needsto be definitively settled
in advancedf constructionand severerestric-
tions placed on the making of changes. This
means d course that the design must be
settled and frozenat theoutset.

There are management contracting
methods in which the price and design are
refined in an iterative processd negotiations
between the employer and the management
contractor and a maximum price established
before constructionstarts, but it isdifficult to
see - other than perhaps quality - what
advantagethey offer over conventional meth-
ods. Certainly it cannot be time and if it is
claimed that the employer gainsin terms o
costfromthecollaborationbetweenhisarchi-
tects and the management contractor then
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equally he loses the price benefit d competi-
tivebiddingfrom main contractors.

SUMMARY AND CONCLUSIONS =
CONVENTIONAL METHODS

1 Thepreparationd acontract planisanessen-
tial step in the execution of any project no
matter howsimple.

2 Thereisnosingleor perfect answer. Eachplan
represents a trade-off between conflicting
interests: shorter time against lower capital
cost; unified responsibility resting with the
contractor against retention o control by the
employer; design competition against Rolls
Royce standards; employment o loca
resources against optimum costlcompletion
time.

3 The preparation o the plan, because of the
trade-offsinvolved, cannot bethework o one
department or function. Each must be repre-
sented on the planning team and manage-
ment are only interested ultimately in the
whole; they are not concernedwiththe bitsor
who doesthem. Unfortunately over theyears
the professionsassociated with construction
would seem at timesto haveforgottenthis, so
that not only have activities been portioned
out between different people when more
properly they belonged together, but each
portion has acquired merit for its individua
worth and not necessarily for itscontribution
tothewhole.

4 However much he may del egateto hisconsul -
tants or turnkey contractor the ultimate
responsibilityfor the project dwaysrestswith
theemployer. It isessential thereforethat he
appoints at the commencement o the plan-
ning processand retainsthroughout the pro-
ject anindividual to act asthe project sponsor
who has the authority to represent him with
dl external organizationsand to co-ordinate
theactivitiesdf hisowninternal departments.

PRIVATEFINANCE INITIATIVE
SCHEMES (PFls)

Inadditiontothefour methodsreferredto above
thereisaso public private partnershipsinclud-
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ing PFIs which were referred to earlier. To the
extentthat the provision o the servicesnecessi-
tates the construction o works, the service
provider will finance, design, construct, operate
and maintain the works over the period d the
contract. Thefee for this serviceisintended to
recoup total costs including those o financing
and earnthe provideraprofit. Such schemesare
similar to those known as BOOT (build, own,
operateand transfer) under which aconcession-
aireis granted a concession, say for a highway,
which he finances, constructs, owns and oper-
ates and at the end o the concession period
transfersthe facility back to the principal who
granted the concession. During the concession
period the revenuesare collected from thefacil-
ity in order to repay investment and main-
tenancecostsand earn aprofit.

Some o the most significant points to be
considered in respect d such schemes and the
waysinwhichthey differ from conventional pro-
curement routesareasfollows

® The party who is contractingwith the public
sector isa specia purpose organization with
sub-contractors undertaking the actual per-
formanced thenecessary works and services.

® The project involves a development or con-
struction phase after which the services will
be provided.

® The project is wholly or partly financed by
limited recoursedebt.

® The design, construction, testing, commis-
sioning, operation, maintenance and perfor-
manced any asset required for the provision
of the serviceisthe responsibility of the con-
tractor. The authority's role prior to contract
signature is limited to defining the output
requirements,reviewingthecontractor'sfina
proposal sand negotiatingthecontract terms.

® After contract signatureand prior to service
commencement the authority's role is
reviewing and commenting upon the con-
tractor's design and maintenance/opera-
tional procedures, observing tests and
administering the contract. Specificaly the
authoritydoesnot approveor accept designs.

® The contractor is remunerated by a unitary
chargefor theservicewhichispaid according

to the extent to which the serviceis available
and conformsto the authority's requirements
asspecifiedin thecontract. Paymentwill usu-
dly bein proportionto the number o unitsor
placeswhich are available. Paymentwill only
commence when the service is available.
Alternatively payment may be linked to the
usage or volume but only in caseswhere the
usage or volume can be predicted by the con-
tractor.

The contract must contain a clear definition
of what ismeant by availability becausethisis
critical to payment. There must be key objec-
tive criteriafor determining non-availability
and the period involved, for example for an
accommodation building a failure in the
power supply lastingmorethan haf aday.
Theauthority should definethe performance
whichit requiresfrom the contractor through
output requirementsand not in termsaof how
the output is to be achieved, which should
be left to the initiative o the contractor.
There hasto be provisonfor the authority to
monitor the contractor's performance,
athough most of the monitoring should be
done by the contractor with the authority
auditing and periodically checking the con-
tractor'sperformance.

Any failureby the contractor to meet the ser-
vice commencement date can be dealt with
through the payment mechanism; there is
usually no needfor liquidated damages.

Prior to the service commencement date
there must be the appropriate tests and
inspections, details of which, and who is to
assesswhether or not thetests have been sat-
isfactory, must beincluded inthe contract.
Therewill be provisionsfor extensionsd time
for the service commencement date which
are due to the default of the authority. For
other events often included in the extension
o time clause in conventional contracts, for
exampledtrikes, there will be no extension of
timeor additional cost payabletothecontrac-
tor, but hewill berdievedfromtheexerciseby
the authority of its right to terminatefor the
delayintheservicecommencementdate. The
risk of such events is otherwise that o the
contractorto manageit orinsureagainstit.
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® Forcemgjeureeventsarelimitedtothosed a

catastrophicnature, for examplewar. Thereis
aprovisonfor compensationto bepayableto
thecontractor if the contract isterminatedfor
forcemagjeure.

At theend d the service period the contract
must deal withtheissued thetransfer of the
assets. These will often have no aternative
use, for example a prison. The contractor
will not therefore accept any residual value
risk. The authority may wish simply to take
over the assets or to re-tender the service.
The contract must then provide for the
authority'srightsin relation to the condition
of theassets.

Theissued compensationto thecontractor if
theauthority terminatesthe contract for con-
tractor default. This is necessary with a PH
contract as opposed to a norma service
contract otherwise the authority could be
acquiring a valuable asset for nothing. The
contractual provisonsare complex Broadly
they distinguish between three cases. Fird
where the authority re-tenders the contract
and pays to the contractor the proceeds of
sde less the authority's costs. Second where
the authority chooses not to re-tender, in
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whichevent theauthority paystothecontrac-
tor an assessed value of the amount it would
have received from re-tendering. Thirdwhere
theseniorlendersto the projectexercisetheir
rightsto 'step in' and take over the contract
fromthe contractor. If this can be achieved it
isoftenthebest solutionfor theauthority. The
rightsdf theseniorlenderswill becoveredina
direct agreement between them and the
authority.

In addition to the points specificdly
referred to above there will be a number o
other termsadf atypenormallyto befoundin
large procurement contractsbut with modifi-
cations necessary to retain the general prin-
ciplethat it isthe contractor's responsibility
to manage and operate the contract and the
authorityshould not interferewiththis.

The above is necessarily a brief summary o
some o the more significant issuesin what is
a complex foom o contract involving the
authority, the contractor and the senior lenders.
For further detailed information see HM
Treasury publication entitled Standardisation of
PFI Contracts1999 availablefrom Butterworths,
35Chancery Lane, LondonWC2A 1EL.



CHAPTER THREE

Legal issuesarising from the

contract plan

The legal consequences which arise from the
contract plan can be considered under four
broad headings.

1 The establishment of the persons (a) against
whom the employer has a right o actionin
contract and (b) who owe to the employer a
duty o care.

2 Themeasured damageswhich theemployer
may be ableto recover against them eitherin
contractor negligence.

3 Thenature and extent of theliabilitieswhich
the employer may have to other persons
either in contract or negligenceand the mea
suredf damagesfor whichhemay beliable.

4 Theeffectd pre-contractual discussions.

PERSONS AGAINST WHOM THE
EMPLOYERHAS A RIGHT OF ACTION;
AND WHO OWE THE EMPLOYER A
DUTY OF CARE

MAIN CONTRACTOR/SUB-CONTRACTOR

The general and historic rule of English law is
that a contract only creates rights and obliga
tions enforceable by the contracting parties as
against each other. Thisis now subject to the
provisons o the Contracts (Rights of Third
Parties) Act 1999 which will be considered in
more detail later. It is important to note here
however that the new law giving third parties
rightsispermissive,inthat it alowsthepartiesto
givethemrightsbut alsoalowsthepartiesnot to
doso. Forthisreasonitisgtill important to know
theoldlaw. Theold rulehasgivenriseto a num-
ber of difficultiesin sub-contracting, especialy
in relation to nominated sub-contractors and
suppliers. Theemployer, havingon theadviced
his architect or engineer, selected a particular
sub-contractor or supplier,is neverthelessnot a
party to the sub-contract between them. The

contractual relationshi psasbetween employer -
main contractor — sub-contractor may act so as
to create a duty of care on the part of the sub-
contractor towards the employer in negligence,
or to provide the sub-contractor with a defence
against a clam by the employer in negligence,
but contractualy the obligations of the sub-
contractor are owed to the main contractor and
not to the employer. By his action therefore in
deciding to place a single main contract the
employer has made his choice as to the party
againstwhom hewill havecontractual rights.
However, in practice such rights may wel
prove to be illusory at the time when the
employer wishesto enforcethem since by then
the main contractor may have gone out o busi-
ness. Further, the obligationsd the main con-
tractor to the employer may not be such asto
cover theissuein question. The generd ruleis
clear that a main contractor is liable to the
employer for the materiads supplied and
workmanship performed by a sub-contractor,
whether nominated or not, unless such liability
isexpresdylimited by thetermsadf themain con-
tract itsdlf. The principle behind the ruleisthat
only throughhiscontractwiththemain contrac-
tor can the empl oyer have acontractual remedy
for the deficienciesin the sub-contractor'swork
or materialsand it isfor the main contractor to
protect himsdf inthewarrantiesheobtainsfrom
the sub-contractor or supplier. However where
the employer hastaken it upon himsdlf toinves-
tigate the suitability for his particular purposes
of a speciaist material - which under its trade
name and from a specific supplier he then
requires the contractor to incorporateinto the
works, without thecontractor havingany right to
object - then the main contractor will not be
liableif that material provesto beunsuitablefor
its purpose. As to whether or not the main con-
tractor would beliableif the materialssupplied
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were not of a merchantablequality would seem
to depend on what limitations, if any, were
imposed on the main contractor asto the extent
d his ability to protect himsdf against the
default o thenominatedsupplier. If not only the
choicedf supplier, but also the termsand con-
ditions of supply were established by the
employer, and these were restrictive of what
otherwise would have been the main con-
tractor's freedom of commercid action, then it
could wdl be held that any liability on the main
contractor for quality was excluded - see the
House of Lords decision in Gloucester County
Council v Richardson [1969] 1 AC480.

Theway in which the employer may be pro-
tected contractually in the above circumstances
isif thereisacollateral contract between himself
and the supplier. Such acontract may be estab-
lished expresdy in the manner provided for in
the JCT 80 Building Contract proceduresby the
architectobtai ningfrom the nominatedsupplier
thedirect warranty under Tender FormTNS/2in
favour of the employer. Alternatively where a
supplier makesspecific statementsto a prospec-
tive purchaser about the quality and suitability
o hisgoods, and in relianceon thesestatements
the purchaser instructs the contractor to buy
them, then a collatera contract may arise
between the supplierand the purchaser. Should
the goods then proveto be unsuitablethe pur-
chaser may be entitled to sue the supplier
directly in contract. See Shanklin Pier Ltd v Detel
Products Ltd {1951] 2 All ER 471, where the
employer asked a paint manufacturer whether
his paint was suitable below water level and in
relianceon hisstatement that it was, specifiedit
to the main contractor. Infact the paint was not
suitableandit washed that thepaint supplierin
considerationd hisproduct being specifiedhad
guaranteed its suitability for the job and was
therefore liable under this collateral contract
with the employer in damages for its breach.
This case was cited with approval in Greater
London Council v Ryarsh Brick Co. [1985] CON
LR 85, but in that case the evidencewassuch as
toshowthat the @_C did not rely on any specific
statements made by the supplier as to the suit-
ability for the use o his particular bricksin the
manner in which the G_C architectintended to
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use them in his design. As aresult Ryarsh were
held not to beliableto the GLC. The caseillus-
tratesthedegreed precisionand reliancewhich
must be proved by theemployerto existin order
for aclaimonacollateral contract to succeed.

The Contracts (Rightsof Third Parties) Adt
hasnow provided the means, if the partiesto the
contractsowish, to providethebenefitto athird
party to take advantaged obligationsexpressed
in the contract as being owed either to the
employer or the main contractor. The Adt has
fivemainprovisions.

® 1(1) providesthat athird party mayin hisown
right enforceatermd thecontract if thecon-
tract expressy providesthat hemay doso

® 1(2) provides that the third party may aso
enforce aterm in his own right if the term
purportsto conferabenefitonhim

® 1(3) states that the third party must be
expresdy identified by name, asamember o
aclassor asansweringto a particul ar descrip-
tion but need not be in existence when the
contractisformed

® 1(6) provides that the third party can take
advantage o any excluson or limitation
clauseinthecontract asif hewereenforcinga
right

@ 2 protectstheright of thethird party oncethe
third party hasaccepted the benefit or can be
shownto haverdied uponit.

Itisalsoclear fromtheAd that the partiesto the
contract can expressy provide in the contract
that thethird party shall obtain no rightsunder
the contract. This has been done in the 7th
edition of the ICE Conditions of Contract and
athough the JCT has appointed aworking party
to consider the matter it hasagreedin the mean-
timethat al itsformsshould contract out of the
Act

It clearly would be possible to provide in
many contracts, such as those with the builder,
nominated sub-contractors or architects, that
third partiessuch asfuturetenantsof buildings
or financiers to the development would be en-
titled to the benefit of the obligationsintowhich
such partieshave entered. Thiswould avoid the
necessity for a raft of collateral warranties. It
remainsto be seen whether or not the building
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industrywill bewillingtodothisand at present it
appearssomewhat doubtful.

It is however to be expected that third par-
ties, such as sub-contractors, will be interested
in using the Act as a defenceto a clam against
themwhenthemain contract purportsto extend
to them the protection which it affords to the
main contractor. A typical clause of thistypeis
clause36 o MF/1 whichrestrictstheright of the
purchaser to clam damages attributable to
defectsand purportsto extendthat protectionto
sub-contractors.Under theAct therecan now be
no doubt as to the effectiveness o that protec-
tion assuming adways the validity of the clause
under theUnfair Contract TermsAd 1977.

It dso seemsclearthat intheordinary cased
an employer, main contractor and domestic
sub-contracto'r or supplier, the employer would
not beableto enforceagainst the sub-contractor
or supplierany o theobligationswhichthat firm
owesto themain contractor unless, which seems
most unlikely, there was something expressy
writteninto the contract. The merefact that the
employer would gain from the sub-contractor's
or supplier'swork would not besufficientto pur-
port to confer a benefit upon the employer. In
the same way a sub-contractor would have no
right against the employer to obtain payment
in the event d the main contractor going into
liquidation.

So far the discussion has been limited to the
position of those involved in the construction
operationsasit arisesin contract. At the time of
writing the third edition  this book it was
generaly recognized, following the House of
Lords decision in Junior Books v Veitchi [1983]
AC 520, that under certain circumstances an
employer could have a remedy in negligence
against a nominated sub-contractor. Although
that decision has not been formally over-ruled
effectively, it can no longer be regarded as good
law after the landmark decision o the House df
Lords in Murphy v Brentwood District Council
[1991] 1AC378.

In essence Murphy's case decided that as
regardsdefectivegoodsand buildingstherewas
a clear distinction between liability in contract
and liabilityinthetort of negligence. In contract
a builder is liable to the employer, or the sub-
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contractor to the main contractor, for hisdefec-
tivework accordingto thetermsd hiscontract.
He is, however, only liable to a third party, for
exampleasub-contractortotheemployer,inthe
tort d negligencefor injury to persons or dam-
ageto other property o the employer. Heis not
liableto theemployer for the defectsin hiswork
itself, no matter the seriousnessd such defects.
Defectivework which causesthe buildingto be
worthlessthan itwould beotherwiseisclassified
as economic loss which is only exceptionaly
recoverableintort.

Theliability in negligencefor injury to per-
sons from defectivework is reasonably clear. It
will extend to cover those persons whom the
builder should have had in contemplation as
being likdy to suffer injury if he does not take
proper careinthe performanced hiswork.

Liability for damage to 'other property' is
more difficult. Firgt, in this context what consti-
tutes 'other property'? It seems clear that it
would cover itemssuch ascomputerswhichthe
employer hasinstaled in the building under a
separate contract and which are damaged, say
by thefdl of adefective ceilingconstructedby a
sub-contractor. However, consider thecase d a
boiler instaled by a sub-contractor which
explodes and damages other partsd the build-
ing. Thecost d the replacementof thedefective
boiler itsdlf isalossrecoverable only in contract
and therefore only from the main contractor. If,
therefore, the main contractorisnot availableto
be sued, the employer, or his insurance com-
pany, will beleft without aremedy. But in those
circumstancescan the employer recover at least
thedamagecaused by theexplosiond the boiler
to the remainder of the buildingfrom the boiler
manufacturerin tort as being damageto 'other
property'?In Murphy's case it was suggestedin
judgementsgiven by threedf the Law Lordsthat
he could do so provided he could provethat the
explosion was indeed due to the negligence of
theboiler manufacturer.

The difficulty with this approach, what is
known as'the complex structurestheory', is how
far it should betaken. For the purposed defining
‘damageto other property' thestructurewill nor-
mally be regarded as one unit. So defectsin the
work o a structural steel sub-contractor which
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weakentheframed thebuildingand causedam-
agetothefloorsor walsconstructed by themain
contractor or other sub-contractorswill not be
regardedascausingdamageto 'other property'.

The loss occasioned by dl such defects is
classifiedinlawas'economicloss, i.e. the build-
ingissmply worth lessthan it would have been
had it been properly constructed,and economic
lossisonly exceptionally recoverableintort.

What would bedamageto other property has
been much debated. It would appear that an
electrical sub-contractor whose defective work
positively malfunctioned and caused a fire
which damaged other partsd thebuildingcould
beheldliablein negligencefor such damage.

Thereare differing decisionson the applica-
tion o thecomplexstructurestheory. InJacobsv
Morton and Partners[1994] 72 B R 92, it was
decidedthat if thepart:

® had been constructed by a separate contrac-
tor fromthemain contractor

@ had retaineditsseparateidentity, for example
aboailer,and

® had podtively mafunctioned inflicting the
damage, for examplethe boiler had exploded,

then the theory could apply. On the other hand
in Bellefield Computer ServicesLtdand Unigatev
Turner and Sons Ltd [2 July 19991 - see BLISS
Construction Lawv Digest 2000, page 127 - the
correctnessd the attempt in the Jacobscase to
keep the theory aivewas doubted. There afire
stop which had been improperly constructed
when the buildinghad been built 12 yearsprevi-
oudly failed and the dairy was damaged by fire.
Therewas no contractual or special relationship
of proximity between the parties. The clam in
negligence was allowed only for itemsd plant,
office equipment and stocks but not for the
buildingitself or forlossdf profits.

Effectively, however, the decisionsin D & F
Edtates (seep. 173) and Murphy havelargdly put
an endtotheexpansiond thescoped thelaw o
negligenceas regardsthe ability o employersto
clam damagesfrom sub-contractorsfor thecon-
sequencesdf their defectivework. If not formally
over-ruled, the decision in Junior Books is no
longer an authority on which any reliancecan be
placed.
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The only possible exceptionto therule, that
an employer cannot bring an action in negli-
gence against a sub-contractor for economic
loss, would be if the employer could rely on a
negligent misstatement by the sub-contractor
under the ruleestablished by the Housedf Lords
in the case d Hedley Byrne & Co. v Heller and
Partners1963 and their later decisionin Caparo
I ndustriesplc v Dickmar and Others1990.

In order to bringsuch an actiontheemployer
would have to show that there was 'a special
relationship of proximity' between himsdf and
the sub-contractor; that the sub-contractor
knew that his advice waslikdly to be relied and
acted upon by the employer without indepen-
dent enquiry and it was so acted upon by the
employer to his detriment. The factual basis
upon which a nominated sub-contractor or sup-
plierisappointedwill not normallysupport such
afinding. The positionwasstated clearly by Lord
Gof in Henderson v Merrett SyndicatesLtd inthe
followingterms:

If thesub-contracted work or materials
do not in the result conform to the
required standard it will not ordinarily
beopen to thebuilding owner zo sue the
sub-contractor or supplier direct under
the Hedley Byrne principle claiming
damages from him on the basisthat he
has been negligent in relation to the
performance of hisfunctions.For there
is generally no assumption of responsi-
bility by the sub-contractor or supplier
direct tothebuildingowner, the parties
having so structured their relationship
that it is inconsistent with any such
assumption of responsibility.

It is indeed more likdy that, if the nominated
sub-contractor in order to secure his nomina-
tion has madeexpressrepresentationsabout the
quality or performanced the product that heis
supplying, which might possibly justify a Hedley
Byrne liability in negligence, the same facts
would support aclaim in contract for breach of
an implied collateral warranty on the principle
d the Shanklin Pier case, whichwould beeasier
to establish. The obvioussolutionin practiceis
for the employer to obtain from a nominated
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sub-contractor or supplier an expresscollatera
warranty (seefurther p. 31).

Englishlaw proceedson the basisof achain
o contracts running from the employer to the
main contractor, from the main contractor to a
sub-contractor and on again to sub-sub-
contractorsor suppliers. Itisassumed that each
in the chain will be able to recover for the eco-
nomiclosssuffered by hisco-contractant so that
this loss will ultimately fal on the genuindy
defaulting party. So in the Young and Marten
caseit wassaid that If the employer can recover
damagesthe contractor will generally not have
to bear thelosssincehewill have bought froma
seller who will beliable... and if that seller had
in turn bought from someone ese there will
again bealiabilitysothat therewill beachain of
liability from the employer who suffers the
damageback totheauthor of thedefect'.

Unfortunately lifein the real world is not so
simple. It is often the case that the chain has a
wesk link - the overseas firm with no assets
within the court's jurisdiction or the contrac-
tor/sub-contractor with no funds. Asa result of
the recent reversal o the trend o alowing
actions in negligence for the recovery o eco-
nomic loss where proximity and reliance could
beestablished,abreak in thechainwill normally
mean that the party suffering the loss will
have no opportunity o recovering it from
the true defaulter, unless he has protected
himsdf by an appropriately drafted collatera
warranty.

Thisis even more the case when the parties
have constructed their contractual relationships
in such away asto showtheir exclusivereliance
on contractual remedies. In Greater Nottingham
Co-operative Society v Cementation Piling and
FoundationsLtd [1989] QB 71, it wasdecided by
the Court of Appeal that wherethe employer had
taken a collateral warranty from a sub-contrac-
tor which waslimitedto design and selection of
materials, but did not extend to workmanship,
the employer could not recover financial 1osses
whichwereduetothewayinwhichthesub-con-
tractor had negligently executed the works. The
direct contract in the form of the collateral
warranty was considered as being inconsistent
with any assumption of responsibility by
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the sub-contractor, certainly for economic
loss, beyond that which he had expresdy under-
taken.

In Simaan General Contracting Co. v
Pilkington Glass Ltd [1988] 1 QB 758, specialist
glass window units had been supplied by
Pilkingtons to the installation contractor Feal
who were sub-contractors to the main contrac-
tors Simaan Contractingfor a new building in
Abu Dhabi. Thecolouringd the unitswasdefec-
tive and ultimately they were rejected. Simaan
then brought an action in negligence against
Pilkingtons instead of suing the sub-contractors
Feal for breach of contract. The Court of Apped,
in rgjectingthe claim, took the view that the par-
ties having deliberately formed a chain of con-
tracts, main contractor with the installation
contractor and installation contractor with sup-
plier, must be assumed to have contemplated
that any claimswould be made down the con-
tractual chain and not short-circuited by an
action in tort. There was no evidence that
Pilkingtons had ever assumedany direct respon-
sibilitytowardsSimaan.

It followsfrom these casesthat in establish-
ing hiscontractual arrangementsthe employer,
if hewishesto haveany rightsto recover for eco-
nomiclossagainst a party with whom he would
not normally have any contractual relationship,
for example a sub-contractor, must do so
expresdy in contract. He may do this either by
requiringthat thesub-contract expresdy entitles
him to do so under the Contracts (Rightdf Third
Parties) Act or by way of acollateral warrantyand
that he must ensure that the termsd the collat-
eral warranty cover al the obligations o the
party concerned.

PROFESSIONAL ADVISERS

English law has long drawn a distinction
betweenthe obligationsin contract of acontrac-
tor or supplier and the obligations o a profes-
sional man. In general the obligations of a
contractor or supplier are strict; that isto say
they are not based on fault and it is no defence
that al reasonable care was taken. If in a con-
struction contract the contractor is responsible
for design then, unless the contract provides
otherwise, the contractor is strictly liable for
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designand theworksmust befit for the purpose
for which they wereintended. Theobligationsof
the professiona man however, inthe absenced
any expresstermin the contract to the contrary,
or awarranty which the courts are prepared to
implyasamatter o fact,areonlyto'carry outthe
service with reasonable kill and care' (s. 13 of
the Supply of Goodsand Services Adt 1982) or as
it hasbeen describedinthecourtsto bringto the
task 'the standard o the ordinary skilled man
exercising and professing to have that special
skill’. The question whether reasonable skill has
been exercised or notisaquestion of fact which
in practice largely rests upon whether or not
other peoplein the same profession being per-
sonsd <kill and experiencewould have behaved
in thesameway or not having regard to thestate
of knowledge existing at the time. This is not,
however,in any way aruleand if, exceptionally,
what is common practice in the profession is
judgedto be negligent then the professional will
asit has been put 'pay for thesinsd his profes-
son'.

The normal obligationthen of a professiona
man does not extend to guaranteeinga result. If
thereisto be such aguaranteethen there hasto
be an expresstermin thecontract to that effect,
or the court must find on the evidencethat the
contract includes a term implied as a matter
o fact that the professional man is responsible
that the works are fit for the purpose intended.
Suchatermwill not beimpliedasamatter of law
where the contracting party is a professional
man providingonly advice or designs, i.e. with-
out supplying any product (George Hawkins v
Chrysler and Burne [1986] 38 BLR 36). Nor,
somewhat more strangely, does it appear that
even if the professional person in question
actually possesses a higher than normal degree
o skill isheto be judged by that higher standard.
There is apparently no stricter liability than
that of ‘ordinary’ negligence (see Wimpey
Construction UK Ltd v Poole, The Times 3 May
1984).

However where the designis linked to con-
struction, as in a packaged deal contract, the
obligationsasto design and constructionwill be
considered as an integral whole and since the
object d such a contractis normaly to provide
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the employer with an entireinstallation capable
of achieving a specified result, the liability for
design will be based on fitness for purpose
regardlessd negligence or fault and if such a
term is not expressly included within the con-
tract it will beimplied (seeViking Grain Storage
Ltd v T.H. White Installations3 CON LR 52, fol-
lowingthedecisiond theCourtof Apped in IBA
v EMI ElectronicsLtd & BICC [1978] 11 BLR 29).
While the House o Lords did not expresdy
decide the point when that case came before
them, since reversing the Court of Apped they
found the design to have been negligent, their
speeches indicate general agreement with the
Court of Apped on that issue. As regards the
position d a consulting engineer employed by
the main contractor in such a case to perform
the design, if he is provided with al necessary
information as to the purpose for which the
installation is required, then in the absence o
any expressprovisontothecontraryaterm may
be implied in fact in the contract between the
packagedeal contractor and the consultant, that
theconsultant'sdesignwill smilarly befitfor the
purpose intended without proof of negligence
(seeGreaves v Baynham Meikle [1975] 3 All ER
99). It isto be noted that inthe Greaves casethe
termwasimplied in fact based on the evidence
of theintention of the parties.

THE MEASURE OF DAMAGES

The measure of damages which the employer
may be able to recover from the defaulting
party will differ according to whether the claim
is against the main contractor in contract or
against the sub-contractor in negligence, to
the extent that the employer is still entitled to
make any such a clam having regard to the
decisionsin Murphyand D & F Estates referredto
earlier.

DAMAGES IN CONTRACT
Thebasi ¢ principlesmay bestated asfollows:

1 Damagesarecompensatoryand theobjective
is to put the injured party, so far as money
can, inthesamepositionasif thecontracthad
been peformed. It follows from this that
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damages can be recovered for the loss of
expectations arising out o or created by the
contract. It ison this basisthat an employer
can - in principle and provided they are not
too remote - recover damagesfor hisloss o
profits arising from works which do not per-
form according to specification and not
merelyforthecostsd puttingthemright.

Therearetwo alternative basesdf assessment
which may be applied in contractsfor engi-
neeringworks. The one has been referred to
asthe'differencein value' and the other 'the
costof cure'. Ingeneral it would appearthatin
the event o the contractor failing to perform
the work correctly in accordance with the
specification the assessment will be on the
basisd 'the cost o cure' and thismay till be
soevenif it resultsin theemployer eventually
being placed in a better position than he
would have been had the original contract
been properly performed. So when a factory
wasburnt down becaused the breach of con-
tract by the contractor the employer recov-
ered the full costsd rebuilding even though
that gave him a new factory. However if the
loss sustai ned does not extend to the need to
reinstate then it would be unreasonable to
award the costs o reinstatement since the
award of damages is to compensate for the
loss. Thiswas decided by the Housedf Lords
in Ruxley Electronics v Forsyth [1996] 1AC344,
where a swimming pool had been con-
structed with a maximum depth less than
specified. The cost of rebuilding was esti-
mated at £21 650. There was however no need
toreinstate. It wasaperfectly serviceablepool

into which it was safe to dive, although its

depth was not according to specification.
Held, that the award of damages should be
based on the loss of amenity which the ial
judgehad decided was£2500.

The damages must not be ‘too remote’. Since

the decision of the House of Lords in The

Heron II [1969] AC 350 (under the name
Koufos v C. Czarnikow Ltd), thelossmust bea

‘serious possibility’, and it isonthat basisthat
incontract thewords'reasonably foreseeable
must beinterpreted. Whet isa'serious possi-
bility' will depend upon:

4 Contributory

® what the defendant must be presumed asa
reasonableman to have known at thetime
of entering into the contract. In making
that assessment it is appropriate to take
into account the capacity in which the
defendant contracted. So an experienced
contractor erecting a block o flats for a
property developer must be presumed to
know that the employer intended to let
them at a profit. Accordingly, if heislatein
completion hewould beliableto compen-
satethedevel operfor suchlossd profitsas
werereasonablyforeseeable.

@ any actual knowledgewhich the defendant
possessed at thetime of entering into the
contract and on the basisof which he must
be presumed to have contracted. This is
obvioudy reasonable in that such know-
ledgewould havedlowed himtheopportu-
nity of protecting himsdf against the risk
by, say, taking special measuresto ensure
completion ontime, or covering himsdlf by
insurance against the consequences o
defectivedesign. So if the contractorin the
example abovewas specifically advised by
thedevel oper at thetime d tenderingthat
the building was for occupation by, for
example, foreign embassy gaff who would
be paying exceptiondly high rents, then he
would be liableto pay damages based on
those rentswere heto fail to havetheflats
ready for occupation by the contractual
date.

is not @ defence to a

claim for damages founded on a breach of a

strict contractual obligation. So wherea con-
tractor had amongst other obligationsunder-
taken that ‘their materials and workmanship
would bethe best o their respectivekinds the
damages suffered by the employer could not
be reduced because of any alleged failure hy
the employer to disregard his own interests

(Barclays Bank plc v Fairclough Building Ltd,
The Times 11 May 1994).

DAMAGES IN NEGLIGENCE

The genera rules may be stated briefly as fol-
lows
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1 Once negligence has been established then
the person responsible will be liable for the
damageswhich ared atypewhichwererea-
sonably foreseeable or a probable con-
sequenced hisact. Itisnot necessarythat the
actual detailed circumstances should have
been reasonably foreseeable provided that
thegeneral categorywasso.

2 Provided the damages were of a type which
was reasonably foreseeable then it isirrele-
vant that the actual extent of the damage or
loss which occurred was reasonably foresee-
able. Compensation is payablein respect of
theharmwhichwasactually suffered.

3 In principlethe person who hassuffered asa
result of the negligent actionisentitledto be
putintothesame position-sofar asanaward
o damagescan - as hewould have been had
the negligent act not occurred.

DISTINCTION BETWEEN CONTRACT AND
NEGLIGENCE

Themain pointsdf distinctionare:

1 The'foreseeability' test in contract is stricter
thanitisin negligence. In contractitisnot a
question o 'reasonableforeseedbility’ asit is
in negligencebut as'not unlikely' or 'serious
possibility' in the contemplation of the par-
ties. It is the subjective element of the con-
templation of the partiesin contract which
makesthedifference. Thestricter test in con-
tract is judtified because it is dways open to
the one party to bring to the attention of the
other at the time when the contract is made
the special risk against which hewishesto be
protected. No such opportunity occurs in
negligence.

2 Contributory negligence can operate as at
least a partial defence where the cause o
actionisfoundedin negligenceor could be.

3 Incontractthe award o damagesisintended
to put the party in thesame position,sofar as
it can, and within the rulesas to remoteness,
as if the contract had been performed. The
award o damagesin negligenceis intended
toput theinjured partyinthesamepositionas
if the negligent act had not happened. So
in an action for negligent misrepresentation
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thedamageswould be basedonwhat the posi-
tion would have been had the misrepresenta-
tion not been made. In an action in contract
for misrepresentation the damageswould be
based on what the position would have been
had themisrepresentationbeentrue.

NATURE AND EXTENT OF THE
EMPLOYER'S LIABILITIES

The obligationsadf the employer in contract will
ingeneral beset out expressyinthetermsaf the
particular contracts into which he enters.
Howevertherearecertainobligationswhichasa
matter of law will beimplied and are o particu-
lar significanceto thestate of contract planning.
Theseare:

1 Itisanimplied term o any construction con-
tract that if the performance of the contract
requires the co-operation or action o the
employer then the necessary degree o co-
operation or action will be forthcoming. It
seems doubtful if this particular implication
can be negated by the express terms of the
contract.

2 Followingon from (1) if the employer under-
takes to supply drawings, instructions or
approvasthen thereisan implied obligation
that such will be given in a reasonable time
and so as to enabl e the contractor to comply
with hiscontractual obligations.

3 Agan following on from (1)if the employer
undertakesto supply components to a con-
tractor for incorporationinto theworksthere
isan implied obligationthey will be supplied
intimeto avoid disruptionand delay (Thomas
Bates v Thurrock Borough Council Court of
Apped 22 October 1975). It was admitted in
thisby theCouncil that therewasadditionally
an implied term that the componentswould
be o good quality and fit for their intended
purpose.

4 Thereisnormally no impliedwarranty by the

employer astotheaccuracy of thedocuments
forming part o the invitation to tender or
even as to the feasibility of constructing the
works as designed. Thefactsdf the case may
show, however, that instructions by an
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employer to design the works on a certain
hypothesisamounted to awarranty that such
hypothesis accorded with the actual ground
conditions (Bacal Construction (Midlands)
Ltd v Northampton Development Corporation
[1975] 8 BLR 88).

The attempt is very often made by
employers,andindeed by main contractorsin
dedling with sub-contractors, to limit the
scope o agpplication of any such implied
obligation by providing that any information
givenisnot guaranteedand it isthe responsi-
bility of the recipient to check it for himsalf.
The following comments are made as to the
legd effectsof such attempts:

® If thefactsdof the case show that the ten-
derer-were intended to rely on the infor-
mation provided as regards the soil
conditions, and did so rely and thereby
suffered loss because the information had
been negligently prepared, then the con-
sulting engineerswho prepared such data
may be liableto the contractor under the
principle established by the Hedley Byrne
case. Thismay beso evenif thereisadis
claimer in the bidding documents which
protects the employer but not specificaly
the consultants, i.e. any disclaimer clause
will be construed strictly against the party
imposing it. In deciding upon whether or
not it would be reasonableto imposesuch
a duty in tort, the court may take into
account the practicalitiesdf the tenderer's
ability to undertake any investigations
for himsdf. In the Canadian case o
Edgeworth Construction v ND Lea &
Associates and Others (1993] 66 BLR, the
Canadian Supreme Court took into
account, in finding that a duty o care
existed on the part o the consultants, the
fact that the biddershad about two weeks
in which to file their tenders and the con-
sultants had spent two yearson the prepa
ration d the engineering design and
information.
Although there was no disclaimer pro-
tecting the consultants in that case it is
thought that, if on the same facts an

English court reached the same con-
cluson on the existenced a duty o care,
then it seems unlikdly that they would
uphold the vdidity o any such disclaimer
under theUnfair Contract TermsAct.

@ If the misrepresentationis made fraudu-
lently, which meanseither (a) knowingit to
befalse, or (b) without bdlief initstruth, or
(c) recklesdy not caringwhetheritistrueor
fase, then no disclaimer clause will act to
protect the person making the misrepre-
sentation and thisapplieswhetherthe mis-
representati on was made by the employer
or hisagent. For this purposethe House of
Lordshavesaid principa and agent areone
(Pearson Ltd v Dublin Corporation [1907]
AC351).

o If theinformation given amountsto amis-
representation then under the Mis
representation Ad 1967, as amended by
the Unfair Contract Terms Ad 1977, the
employer will be liable to the contractor
indamagesunlesshecanshowthat 'he had
reasonable grounds to believe and did
bdieveup to thetimethat the contractwas
madethat thefactsrepresentedweretrue,
and further that the disclaimer clause in
the contract satisfiesthe requirements of
reasonableness as stated under s 11(1) of
the Unfar Contract Terms Ad. The
important point is that in each instance
the burden o proof is on the employer
both asregardsestablishinghisbdief inthe
factors and showing that the clause was
reasonable.

Theemployerwill beheldliableunder theAct for
a misrepresentation made by his agent, which
would cover the case where it was made by his
consultants. It would not therefore appear to be
adefencefor the employer to argue that he had
employed and relied on professional advice. Nor
would it be a defence for him to argue that it
would have cost too much time and money to
establish the truth (Court o Apped in Howard
Marine and Dredging Co. v A Ogden & Sons
(Excavations)Ltd [1977] 9 BLR34):'In thecourse
of negotiationsleading to a contract the statute
imposesan absol uteobligationnot to statefacts
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which the representor cannot prove he had
reasonablegroundsto bdieve!

As regards establishing that the disclaimer
clauseisreasonablethenitisconsideredthat the
court would take into account the complexity,
timeand cost o investigating and verifying the
dataprovided, withinthe period alowedfor ten-
dering, together withthesignificanced thedata
to the tenderer and would belikdly to hold that,
unless the investigations needed were o the
smplest, aclauseseekingtoestablishatotal dis-
claimer did not satisfy the test. Thuson a case
decided before the Ad it was held to be
unreasonable to require a tenderer who had
seen two trial holesto search an overgrownsite
to find three others of which they were not
aware! (Bryant & Son Ltd v Birmingham Hospital
SaturdayFund [1938] 1Al ER503at p. 21).

It is recognized that a contractor who has
under-priced a job for reasons unconnected
with the data supplied may neverthel essseek to
useany inaccuracy insuch dataasameansupon
which to found a claim. However the fact that
such a possibility exists providesin the author's
view no justification for seeking toimposeupon
tenderersobligationswithwhichin practicethey
clearly cannot comply. Further it must beto the
employer'sadvantagethat the contract starts off
with the contract price based assecurely as pos-
sible upon the conditionswhich will actually be
met when the work is performed. Whilgt it isin
the nature of soilsinvestigationwork that there
can be no guarantee that this will be the case
thereissurelyeverythingto besaidfor suchwork
being carried out with the maximum of careand
to an extent sufficient to reduce so far as prac-
ticable the possibility of unpleasant and expen-
SvVesurprises.

EMPLOYER'S LIABILITY FOR DAMAGES

Thegeneral issuesrelatingto damagesdiscussed
earlier in respect o the contractor apply with
equal effect totheemployer but therearecertain
specificissueswhich may ariseout of abreach of
contract by the employer which need noting.
Theseare:

1 Wherethecontract usestheterm 'direct loss/
expense' or 'direct lossldamage’ asin JCT 80

2

clause 282, then thiswill be interpreted as
equivaent to the damages which would fol-
low directly from a breach of contract and
would include therefore the contractor'sloss
of profit (Wraight Ltd v P. H. & T. (Holdings)
Ltd 13 BLR 26). The court in fact alowed 10
per cent for establishmentchargesand profit
which the contractor would have earned on
the contract had it not been determined and
12y, per cent for a proportiond hisoverhead
costsattributableto thecontract.

Head office overheadsin terms of additional
manageria expenses required in attending
to the problems caused by the employer's
default can be recovered in a clam for
damages provided they are properly quanti-
fied. It is not sufficient merely to add a
percentage to the direct costs (Tate & Lyle
Food & Distribution Ltd v GLC [1982] 1 WLR
149).

If under thetermsaf thecontract, for example
JCT 80 clause 26, as a result o the actionsof
the employer the contractor is prevented
from utilizing his resources on other work,
and can prove that he could have done so,
then the anticipated loss of profit on such
other work isrecoverablefor the period when
he was so prevented (Peak Construction
(Liverpool) Ltd v McKinney Foundations Ltd
[1970] 1 BLR 111). Under the 6th and 7th
editionsd the ICE conditionstheterm 'costs
is defined as 'dl expenditure properly
incurred or to be incurred whether on or off
the Siteincluding overheadfinanceand other
charges properly alocable thereto but does
not include any alowance for profit'.
However under achangefrom the5th edition
the contractor under clause 42 (delay by the
employer in giving possession of the site) is
entitled to his additional costs together with
an'additionfor profit'.

The term 'direct loss and/or expense' under
the JCT form o contract includesinterest or
financing charges and these will be assessed
on the same basisas the bank assessed such
chargeson the contractor, i.e. with periodical
'rests' at which point theinterest outstanding
was added to the principal (F.G. Minter Ltd v
Welsh Health Authority Technical Services
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Organisation [1980] 13 BLR: Ressand Kirby v
Swansea City Council [1985] CILL 188).

5 Theused the expression'consequential loss
in a clause seeking to limit liability will not
prevent the recovery of those damageswhich
flow directly and naturally from the breach
and these will includeloss o profit (Millar's
MachineryCo. Ltd v David Way & Son [1934]
confirmed by the Court o Apped inCroudace
Construction Ltd v Cawoods Concrete Products
Ltd [1978] 8 BLR 20). Theterm 'consequential’
means 'merely consequential' and 'some-
thing not the direct and natural result o the
breach’. The meaning dof ‘consequential loss
wasfurther considered by the Court of Appedl
in British Sugar plc v NEI Power Plant Projects
Ltd [1998] 87 BLR 42. There the contract
included the words 'the seller's liability for
consequential lossis limited to the value o
the contracts. It was held by the court that
following the two cases mentioned abovethe
term doesnot apply to damageswhich flowed
naturally and directly from the breach o
contract. What it did refer to were damages
whichwould flowfrom special circumstances
knownto both partiesand would comethere-
fore within the second limb o Hadley v
Baxendale. Thedistinctionisshownclearly by
Victoria Laundries v Newman 1949 where it
was held that the contractorswho were late
must be taken to have known that in the
ordinary coursed eventssomelossd normal
profitswould followfromtheir late ddlivery of
aboiler required for productionpurposesand
sowereliablefor that |oss. Howevertheywere
not liablefor an exceptional lossd profitssuf-
fered by the laundry as a result o their not
securing certainextremey lucrativecontracts
becaused thedday,sincethey had no knowl-
edge o these contracts. The normal loss of
profitswere assessed by thelaundry at £16 a
week and the exceptional profits at £262 per
week.

LIABILITY OF THE EMPLOYERIN
NEGLIGENCE

As betweentheemployer and the main contrac-
tor the question o liability in negligenceis not
one which should often arise. Although it was
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stated by Lord Goff in Henderson v Merrett
Syndicates Ltd that an assumption of responsi-
bility coupled with the concomitant reliance
may giverisetoaduty of careintort, sothat the
claimant may choosethat remedy whichismost
advantageousto him, it seemsthat the duty o
carein tort will not be greater than that under-
taken contractually. The only advantage there-
foreto theclaimant by bringingan actionin tort
is to take advantage o the longer limitation
period which may apply in tort as opposed to
contract.' In so far asthe partieshaveset out in
some detail their respective rights and obliga
tionswithinthe contract betweenthemthenitis
tothecontractual termsthat referenceshouldbe
madewhen any disputearises.

It would seemthat an employer would not be
liablein tort for the actsd hisarchitect or engi-
neer if, asaprofessional man, hewasactingasan
independent consultant. He would then be in
the same position as any independent contrac-
tor. However in an action under the Mis
representation Act 1967 it is thought that an
employer would be liable if the independent
architect or engineer lacked reasonablegrounds
for hisbdief. Hewould also beliableat common
law for fraudulent misrepresentation by the
independent professional. In many instances
architectsor engineersarenot independent con-
sultants but employeesd the employer and in
these circumstances the employer could be
vicarioudy liable for their negligence. Further,
even when the architect or engineer is an in-
dependent consultant, the influence increas-
ingly exercised by administrative and financial
departments in the employer's organization
may resultinit happeningthat:

the exercise (by the architect/engi-
neer) o his professional dutiesis suf-
ficiently linked to the conduct and
atitude o the employer that he
becomestheagent d theemployersso
as to makethem liablefor his default.
In the instant case the employers
through the behaviour of the council
and the adviceand interventiond the
town clerk wereto dl intents control-
ling the architect's exercise of what
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should have been his purely profes-
sional duty. In my judgement thiswas
the clearest possible instance of
responsibilityfor the breach attaching
totheemployers.

(Rees and Kirbyv Swansea City Council
intheHigh Court)

Although at one time it was thought that an
architect or engineer owed a duty o careto a
contractor who would be affected if the archi-
tectlengineer were negligently to under-certify
the value d hiswork, this now seems doubtful
following the decision of the Court of Appeal in
Pacific Asociates v Baxter [1990] QB 993. The
contract in that case contained an arbitration
clauseand adisclaimer o the defendant'sliabil-
ity. In essencethedecisionseemsto haveturned
on thestructureof the contractual relationships
between the parties and the fact that the con-
tractor could claim against the employer in arbi-
tration.

Assuming the contract containsan arbitra-
tion clause, then it would seem that a claim by
the contractor againstthe architectlengineerfor
under-certification would only be likely to suc-
ceed if thearchitectlengineerwereto haveacted
deliberately in contravention o the contract
with the intent to deprive the contractor o
money to which he knew that the contractorwas
entitled. Thiswastheview d the Court of Appedl
in Lubenham Fidelities v South Pembrokeshire
DC (see6 ConLR at pagel114).

PRE-CONTRACTUAL DISCUSSIONS

These may affect the relationships between the
partiesbecauseof:

1 Representations.
2 Collaterd warranties.
3 Theissued Lettersdf | ntent.

REPRESENTATION

The problem o misrepresentation has already
been discussed in relation to one o theareasin
whichitismost likdly to arise, namely thegiving
of datarelating to site and soil conditions, and
the principlesset out there are of general appli-
cation. However it isworth emphasizing that a
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representationisany statement o fact made by
one party to the other before the contract is
made and which inducesthe personto whom it
ismadeto enter into the contract. Therepresen-
tation must be asto amatter of fact and not just
an assertion o opinion. However if the opinion
is expressed by someone having or claiming
special knowledgeor skill in relation to the mat-
ter in question, or if by implicationit isfounded
onfacts, thenitwill fill betreated asarepresen-
tation. In practice therefore, when inviting ten-
dersan employer should be extremely careful as
to the data which he providesto the tenderers.
Unlessthe mattersare oneswhichitisimpracti-
cd to expect the tenderersto find out for them-
sdves, it is far better smply to make it clear
that it is their business to find out the infor-
mation they requirein order to bid. Itisdso a
point which needs watching when conducting
bidders conferences, or answering bidders
questions.

Thegenera positionastoliability for misrep-
resentation can be summarized briefly as fol-
lows:

1 If the representation is fraudulent (for the
meaning o thissee p. 27), thentheremedyis
damagesand recission.

2 If the representationis made negligently, i.e.
cardlessdyandin breachof aduty o care, then
theremedy isdamages. If theemployer,or his
architectlengineer, professesto have special
knowledge or to have made particular en-
quiries, say about the soil conditions, and
fromthewordingdf theenquiryitisclear that
the contractor was intended to rely on such
information and doesso rely, and it provesto
be inaccurate so that the contractor suffers
damage, then the contractor may havearem-
edy for negligent misrepresentation.Thislia-
bility may be negated by wording in the
enquiryto theeffect that the contractorisnot
to rely on any information given for which no
liability is accepted but is to make his own
enquiries as to the dite conditions. It is
thought unlikelyin commercial contractsthat
suchaclausewould beregarded asunreason-
able under the Unfair Contract Terms Ad
1977. It may, however, ariseout of acommer-
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cid relationship if one party acts on the
specia knowledgeand expertised the other
and it should have been foreseen that he
would do so. Thus when a sales manager on
his employer's behdf provided atenant o a
petrol stationwith astatement asto potential
turnover on which the tenant relied, it was
held that the company owed thetenant aduty
o care (Eso Petroleum Co. v Mardon [1976]
@B801).

3 The statutory liability as already discussed
under the MisrepresentationAdt 1967.

COLLATERAL WARRANTIES

A collateral warranty normally arises when an
undertakingisgiven duringcontractual negotia-
tions as to some matter, which is intended to
have contractual effect, but which is not
included within the contract terms, and indeed
may even be in contradiction to them. In the
usual coursed negotiationsbetweentheparties
statementswill be made and requestsfor infor-
mation answered and it isamatter o fact to be
determinedin each case, whether or not looked
at objectively therewasa clear intention on the
part of the parties that such statements or
responsesshould constitute contractual obliga
tions. Theattitude d thecourtsin genera isthat
the existence o a collateral warranty is to be
the subject o strict proof (see the comments
d Viscount Dilhorne in IBA v BICC [1980] 14
BR1).

In the Eso Petroleum v Mardon case the
Court of Apped dsoheldthat therewasabreach
of acontractual collateral warranty that the esti-
mate o turnover had been prepared with due
care.

Following the Murphyand D & FEgatesde-
cisions, collateral warranties have now assumed
afar greater importance. Since effectively the
employer has no remedy in tort against a
defaultingsub-contractorfor defectivework, the
only way in which he can protect himsdf is
either to obtainfromthesub-contractoracollat-
eral warranty or to ensure that he obtains the
benefit of the warranties given by the sub-con-
tractor to the man contractor under the
Contracts(Rightsd Third Parties) Act 1999 (see
Chapter 16, pp. 144-148).

FROM THE CONTRACT PLAN

LETTERS OF INTENT

The best advice which can be given to any
employer contemplatingtheissue o a Letter of
Intent is'don't, or if there are compellingcom-
mercial reasons then exercise the greatest of
care.. Insofar asthe Letter merely expressesan
intention to award a contract and nothing more
is either said, written or done, then since the
L etter on itsown creates no contractual obliga:
tionson either party, and isdf no binding effect,
it can be argued that the employer had done
himself no harm except to weaken his negotiat-
ing position when it comes to the contract.
However, the purpose o issuing the Letter of
Intent is amost aways that something is to be
done for which the contractor wants the assur-
ance d payment and once the Letter has been
written further actionsand correspondencewill
follow. Wherethisisthe caseand the contractor
actually performs preliminary work for the
employer thentheemployerwill beliableto pay
for it even if the project never actually proceeds
(Turiff Construction Ltd and Turiff Ltd v Regalia
Knitting Mills L td [1971] 9BLR 20).

The dternative situation can, from the
employer's viewpoint, be even worse: where at
the employer'srequest work is started and com-
pleted on the basis only o a Letter of Intent
because the parties never finaly agreed a con-
tract. The contract work having been performed
at hisrequestthe employerisbound to pay for it
on aguantum meruit basisbut no contract ever
having been concluded the contractor is under
none o the normal obligations for quality o
work, delivery on time and so on, which would
either be implied by law or form part o the
expresscontractterms (British Stee Corporation
v Cleveland Bridge and Engineering Co. Ltd
[1984] 1 All ER504).

CONCLUSIONS

From this brief survey d certainlegal issuesthe
followingconclusions relevant to the subject of
contract planningcan bedrawn:

1 The employer isin the best legal position as
regardsminimizing hisown risksand placing
the maximum liabilitieson the contractor by



32

the placingaof aturnkey contract. However he
must be sure that the turnkey contractor has
the necessary financia resources to support
the responsibilitieshe isaccepting; that heis
worth ‘powder and shot' if it should ever
cometolegal actionor eventhethreat of it.
That if the employer wishes to separate out
design from construction or manufacture,
then he should seek from the designersguar-
antees that their designs will produce the
results intended, if construction/manufac-
ture is properly executed, and give to the
designer the responsibility for supervision of
construction/manufacture. Heshould not be
content to rely on thetraditional obligationof
the consultant to use reasonable skill and
care.

The methods o contracting referred to in
Chapter 2 as'client co-ordinated’ and 'man-
agement contracting' impose on the
employer the liability towards each contrac-
tor of the consequencesadf the default of any
other. In separating out the contracts the
employer should seek to minimizethe num-
ber into which the project is divided and
should consider carefully the extent to which
he can obtain indemnities enforceable in
practice, at least from firms responsible for
key areasdf thework.

If the employer either directly or through
another designerlcontractorlsupplier has
accepted the responsibility for the supply o
drawings, data, components or other ser-
vicedfacilities, then he should select either
the company supplying the itemlservice in
questionor theonereceivingit, to be respon-
siblefor itssuitability, quality and ddlivery to
time. Clearly if the employer issupplyingthe
itemlservice directly himsdf then, if at dl
practicable, he should placethat responsibil-
ity with therecipient.

The employer must identify and place
responsibility for postively managing the
interfaceon thefi rmmost appropriatefor the
task and be sure againthey havethefinancial
backingshouldthingsgowrong. Howeveritis
to the employer's legal advantage to seek to
reduce to a minimum the provision of such
items services. Some will be unavoidable, as
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for instance soil investigation reports when
invitingcompetitivetendersfor construction,
but supply o free-issueitemsrarely is- and
should beavoided.

Itistotheemployer'slegd advantageto place
theresponsibilityfor sub-contractorsfirmly in
the hands o the main contractor and to play
no part in their selection or to know o the
termsonwhichthey havebeen employed. Itis
recognized that with the complexity o mod-
em contracts, and the extent of sub-contract-
ing which takes place, there may betechnical
or commercia reasonswhy theemployer does
wishto get involved, but he must bevery care-
ful nottodilutetheresponsibilitiesdf themain
contractor while at the same time ensuring
that he has an effective remedy against an
important sub-contractorthroughtheused a
collateral warranty or the use of the Contracts
(Rightsdf Third Parties) Act 1999.

If for commercial reasons the employer
wishes to make use of the nominated sub-
contractorlsupplier system then he should
ensure that he has direct contractual rights
againgt the nominated firm in the event o
their failure to perform, and not rely on the
possibility of being ableto proveeither negli-
genceor breach o an implied collateral war-
ranty. The JCT haveto their credit recognized
and sought to tackle most o the problems of
nomination (except re-nomination see post
p. 145) but astudy o their recommended pro-
cedures and forms shows the complexities
intowhich the supposed advantagesdof nomi-
nationlead. Againthe employer should satisfy
himsdlf on thefinancial resourcesd thefirm
in questionand if necessaryinsist onthe pro-
visond abond.

Theemployer must beconsciousd theliabili-
ties which he is accepting towards his con-
tractors either in contract or negligence and
whether due to his own default or that of his
consultants. While as suggested above he
should seek to lay these off asfar ashecanon
others who possess the requisite financial
resources, he should assessthe residual risks
and liabilitieswhich remain with him, and
what provison he needs to make in his
financingto cover them.
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8 The contract plan should be formulated asa

wholeinaway which will beclear and definite
and avoid the need for extensive pre-contract
debates at which it is only too easy for
potentially damaging representations to be
made, and also the uncontrolled issue of
Lettersdf Intent. If these have to be used on
occasions some suggested wording is given
onpp.77-78.

NOTE

1 The limitation periods in contract are sx
yearsfor acontract under hand and twelvefor
a contract executed as a deed, the periods
running from the practical completiondf the
works. Although the genera period in tort is
aso six yearsthis only startsto run from the
datewhen the caused action accrues, which

in negligence cases, where damage is an
essential ingredient of theaction,iswhenthe
damageoccurs. In the case of latent damage
not involving personal injuries the period is
either sxyearsfromwhen thecaused action
accrued or three years from when the
claimant either knew or ought to haveknown
of the damage. This provision appliesto any
action for damages for negligence and so
would cover an action for economic loss
caused by acting on careless professiond
advice which is recoverable under the doc-
trineestablished in Hedley Byrne v Heller and
Partners. See Conway v Crowe Kelsey and
Partners[1994] 39 Con LR 1, whereconsulting
engineerswereheldliableintort for their neg-
ligence athough the contractual period of
limitation o liability had expired.
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CHAPTER FOUR

Competitivetendering

One d the mattersto be dealt with in the con-
tract planning exerciseis the method by which
the contractorsfor the project are to be chosen.
The methods most commonly used are set out
below:

1 'Open’ competitive tendering for the whole
contract price by adverti sement.

2 Competitivetenderingfor thewhole contract
pricefromasel ectedlist - selectivetendering.

3 Selection of single contractor with whom to
negotiate.

OPEN COMPETITIVETENDERING

Thisisoned themethodsfor publicworkscon-
tracts which is prescribed by the European
Directiveon Public Works Contractswhich was
issued in its consolidated form as Council
Directive93/37 of 14 June1993and inthePublic
Supplies Directive 93/36 o 14 June 1993. It is
also referred to in the Utilities Directive of 14
June 1993. Itsuse in the UK appearsto be very
limited. Accordingto figures published by Euro-
Bid Watch in 1993 only 2 per cent o tendersfor
publicworkscontractsin the LK wereopen.
While it is clear that the Works Directive
applies generdly to buildingand civil engineer-
ingwork thereisa difficulty with contractson a
turnkey basisfor thedesign, supply and installa-
tion o plant and equipment including foun-
dations and supporting stedwork. Such
contractsin normal English practice would be
treated asworkscontractsbut not so apparently
under the Directives. It would appear that with
mixed contracts for supply and installation
whether the contract isto be treated as aworks
contract or a supply contract depends on the
respectivevaluesd the supply portion and the
erection work. If, as would usualy be the case,
thevalued thesupply exceedsthat of theinstal-
lation, the contract would be subject to the
Supplies Directiveand not the Works Directive.
Neverthelessitisto benoted that an urbanwaste

disposal plant was apparently considered as
subject to the Works Directive- see Case 199/85
quoted by Arrowsmith.

Theimportanced thedistinction istwofold.
Firs there are different threshold values for
the application of the respective Directives.
Secondlythe provisionsd the SuppliesDirective
relating to technical competence - see further
below - are totallyinadequateto deal with engi-
neering contracts where the contractor is
responsible for the design, supply, installation
and commissioningof acompleteplant.

To some extent the BJ Works and Supplies
Directives have sought to overcome one of the
main objectionsto the use of the open method,
whichisthat the purchaser having received bids
from a wide range of contractors of differing
sills, abilitiesand financial resourcesis placed
in an extremely difficult position whenit comes
to awarding the contract. The purchaser is
alowedto exclude firmsif they fail to meet the
criteria established in the Directivesrelating to
general suitability, financial and economic
standing and technical competence (Arts24-27
o the WorksDirectiveand Arts22 and 23 of the
SuppliesDirective).

For detailsasto theserightsof exclusion see
in particular The Law of Public and Utilities
Procurement, Professor Sue Arrowsmith, Sweet
and Maxwdl 1996. It is sufficient to note here
that the Directives provide lists of the evidence
by means o which the purchaseristo establish
whether or not the contractor does meet the cri-
teria. It seems that while these lists are not
exhaustivein relation to economicand financial
standing, they are so in regard to genera suit-
ability and technical competence. Soinacaseto
which Arrowamith refers the Belgian authority
rejected the lowest tender in favour of the next
lowest on the groundsthat the workload of the
lowest bidderwasin excessd theleve laid down
by Begian rules. The court ruled that thisvalue
o work rule was a useful measure in determin-
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ing the contractor's ability to undertakefurther
work andwas not contrarytoany BJ rules.

For the important issue of technical com-
petenceit appearsthat thefivereferencesset out
inArt. 27 o theWorksDirectiveandArt. 23df the
Supplies Directive are exhaugtive and are
intended not just as references but to establish
the only criteria upon which technical com-
petence can be judged. While, as Arrowsmith
pointsout, a purchaser can set thelevel o com-
petence required, he cannot require standards
other than thosecontempl ated by the references
in the Directives. While the criteriaare reason-
ablefor theWorksDirectivethey are not suitable
for design, supply, install and commission con-
tractsand thiscould createproblemsfor thepur-
chaser.

Intheonly caseto comebeforethe LK courts
sofar ahousingauthoritywasheld to beentitled
to take into account criteria relating to com-
pliance with health and safety matters, on the
grounds that technical capacity to carry out
works competently includesthe ability to carry
them out with due regard to the health and
safety of those the contractor employsand the
general public. The decision seems eminently
sensible. Infact the authority did have evidence
availabletoit asto the contractor'ssafety record
on other contracts (General Building and
Maintenance v Greenwich Borough Council, The
Times3March1993).

Even with the provisionsin the Directive
alowingfor a certain exercised judgement by
the purchaserastothe contractor'scompetence,
thisstill does not removethe other objectionsto
open tendering. First, knowingthat therewill be
a large number d firms submitting tenders,
some of whom will be willing to take chances
and submit 'cut price offers, the more com-
petent contractorsarelikely to be deterred from
putting the necessary time and effort (which
both cost money) into the preparation of their
own tenders and may limit themselves, not
unreasonably, to ‘cover' prices. They may even
decidenot totender at al. Second, the processof
screening al the offersreceived, takingup refer-
ences and checking the tenderer's financial
resources and technical ability is an extremey
costly and time-consumingprocess. Unlessit is
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carried out thoroughly and competentlythe pur-
chaser will end up acceptinga low-pricetender
from afi rmwhichisnot suited to carryingit out,
and whiletheinitial price may be low, the final
cost (including the cost of delays, claims and
makinggood)islikelyto besubstantially higher.

SELECTEDLIST

Herethe purchaserinitialy selectsashort list of
firms whom technically and commercidly he
considers suitable to undertake the work in
question. Normdly it can be expected that the
purchaser either from the experienced hisown
commercial and engineering departments or
with advicefrom his consultantswill be able to
selectthefirmson hisowninitiative.Oninterna-
tional tendering, however, it is common for a
public invitation to be issued for firmsto pre-
qualify. Thismeansthat firmsinterestedin bid-
ding for the project can inspect the bidding
documents and submit details of their com-
petence and experience to undertake the work
involved. They will be required to complete a
questionnaire detailing similar work previoudy
carried out, numbers and qualificationsadf their
professional staff, a statement of their financial
assetswith a copy o their latest balance sheet,
particulars o their manufacturing facilities,
and so on. A useful guide to the preparation o
pre-qualification forms is the Standard Pre-
Qudification Form for Contractorsissued by the
I nternational Federationd Consulting Engineers
(FIDIC),FO Bax 86,1000 L ausanne, Switzerland.
For manufacturingwork thiswill needto besup-
plemented by requestsfor informationrelaingto
relevant manufacturingcapacity and proportion
aready booked and quality assuranceand quality
control procedures.

As the replies are received they should be
recordedinaregister.

Wherethe contract fallswithin the scope o
the Public Works Directive, the Supplies
Directive or the Ultilities Directive of 14 June
1993, then thismethodwhichisreferredto there
asthe 'restricted procedure’ may be used asan
alternativeto theopen procedureand thereisno
restraint on the purchaser as to which he
chooses. It is not proposed to go through the



COMPETITIVE TENDERING

procedures- for detail ssee Arrowsmithor other
standard texts. They necessarilyinvolvetheissue
inthe Official Gazetted the BJ of anoticeasking
for requeststo participateand giving particulars
o theworksand theintended contract.

For public works and supplies contractsthe
purchaser may, when using the restricted pro-
cedure, exclude any firm from the list o those
invited to tender by reference to the criteria
referred to above under the open procedure.
Indeed the case of GBM v Greenwich Council
referredto abovewasunder the restricted proce-
dure. The actual selection of thoseto beinvited
to tender isthen to be madeon the basisdf their
past performance and the other information
obtained relatingto thecriteriafor qualification,
without any discrimination between firms in
different member states.

The Utilities Directive is more relaxed. The
utility can select according to ‘objective criteria
and ruleswhich they lay down and which they
make availableto interested contractors. Agan
o course there must be no discrimination on
groundsd nationality.

In additionto the restricted procedurethere
is dso under dl the Directives the negotiated
procedure under which 'the purchaser consults
contractors of his choice and negotiates the
termsd the contract with oneor mored them'.
The purchaser must state in his notice in the
Officid Journal which heintendsto use. In prac-
tice for public works or supplies contracts the
purchaser's ability to use the negotiated pro-
cedureisextremely limited. For detailsseeAt. 7
o theWorksDirectiveand At. 6 o the Supplies
Directive.

The Utilities Directive, however, gives the
purchaser an unrestricted choice as to which
procedure to use provided only that there is a
call for competition. Exceptiondly the negoti-
ated proceduremay be usedwithout a prior cal
for competition-for detail sseeArt. 20(2).

The advantage which the utility certainly
appears to obtain by the use of the negotiated
procedurein competitionis that they can then
enter into post-tender negotiations and elimi-
nate progressively those firms whose bids are
not acceptable. Under the restricted procedure
thiswould not appear to be possible since the
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Commission have stated that with either the
open or restricted proceduresnegotiationswith
tenderersare ruled out on fundamental matters
relatingtotheirtender whichwould distort com-
petitionsuchasprice.

Onevery important point to notein relation
to the operation o the procedures is that,
assuming the purchaser wishes to make his
award on the basis of the 'most economically
advantageous offer', as opposed to the lowest
price, he must set out in the notice appearingin
theOfficid Journal of the BJ detail sof the objec-
tive criteria which he intends to take into
account when making hisaward. Thesecriteria
must not be such asto discriminate against any
tenderer from athird country, for example one
which referred to an obligatory requirement to
use a percentage o local labour. The Directives
giveassomeexamples:

® price
deliveryor completiondate
@ runningcosts
cost effectiveness
e profitability
® aestheticandfunctional characteristics
@ technica merit
® quality
® after-salesservice
® spares.

They areindeedthetyped criteriawhichacom-
petent purchasing organization would use
whetherinthe publicsector or not.

The disastrous consequences to the pur-
chaser o not followingtheruledf makingit clear
in the notice or the enquiry that he intends to
award the contract on the basisdf the most eco-
nomicaly advantageous offer is illustrated by
the recent case of Harmon CFEM Facades (UK)
Ltd v The Corporate Officer of the House d
Commons 28 October 1999. Therethe House d
Commons had specified '(other than price):
overdl valuefor money' but had not set out any
criteriaor standards by which the 'overdl vaue
for money wasto bedetermined'. They had then
awarded the contract to other than the lowest
bidder. It was held that, as the House of
Commons had failed to set out the criteriafor
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award of the contract as required by the Public
Works Directivein descendingorder of import-
ance, they were bound to award the contract on
basisd the lowest price which manifestly they
had not donesinceHarmon'swasthelowest bid.
Harmon were therefore entitled to damages
which covered not only their tenderingcosts but
alsotheir potential lossdf profit.

From an analysisdf the particularsthus sub-
mitted the purchaserand hisadvisersareableto
select the short list from whom tenders will be
invited.

Inthe exercised selectingthe short list four
pointsin particular need stressing:

1 Theselection needsto be done positively, not
through the time-honoured principle of
‘Buggins turn'. Onalargejobthe prospective
biddersshould be interviewed to assesstheir
interest and suitabilityfor the particul arjobat
thetimein question.

2 Likemust bematchedagainstlike. Itisno use
puttingthelocal builderin competitionwitha
major national contractor, nor asking
Harrods to tender against Woolworths. The
list shouldberelated bothtothesizedf the job
and to the quality which the purchaser wants
and, equallyimportant, is preparedto pay for.
It is considered that this would not offend
againgt either the restricted or the negotiated
procedures, provided it was clear that the
actual selection was made objectively and
without discrimination.

3 The operative word in describing the list is
‘short’. Long tender lists are a menace. The
tenderers get to know the list is long and
some, perhapsthe best, will loseinterest. The
purchaser's task in tender appraisal is made
morearduous.Worst o dl isthewasted time
and money in the contractors tendering
offices, or the pernicious practice, which long
tender listsserve onty to encourage, of ‘cover’
prices. Intherestricted procedureunder both
theWorksand SuppliesDirectivesit refersto
the number 'being determinedin the light of
the nature of the work to be carried out. The
number must beat least 5firmsand up to 20.
In any event there must be enough to ensure
genuinecompetition’ (Art.22(2) of theWorks
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Directive and Art. 19(2)). The author would
entirely agreewith the last sentiment but not
withtheideathat therecould beasmany as20
bidders. It would be more redlisticto think of
5to 8. For utilitiesthereisno such restriction.
They need only base the number 'on the
objective need to reducethe number of firms
toalevel whichisjugtified by the need to bal-
ancethe particular characteristicsd the con-
tract award procedure and the resources
required to completeit' (Art. 31(3)).Thisisa
welcome confirmation that tendering costs
time and money both to the firms involved
and to the purchaserin histask of evaluation.
Aganthereisreferenceto the need for ensur-
ingcompetition.

4 Theselection should be done objectively by a
two-stageprocessthe detailsof which should
be established in advance of the issue of the
cal d pre-quaification. Thefirst stage o the
processisthat in which firmsare eliminated
from further consideration because they fail
to meet certain minimum criteria. Typicaly
suchcriteriacould be:

® Ladk o recenttechnical experienced simi-
lar-classwork. It isfor that reason vital to
obtain particulars d work o the typein
question executed within the last, say, five
years.

® |nadequate financial resources to support
the project. This could be judged by refer-
ence to turnover, profitability, level of
issued capital and willingnessof banks to
supply necessary level o credit and bond
support.

® Lack of management resources which
could be made available from within the
company.

® On projectsoverseas, lack o suitable joint
venturepartner or inexperienced working
in thecountry concerned.

® Onaprojectinvolvingdesignand manufac-
ture, lack of design and/or manufacturing
facilitiesof thetyperequiredand/or of com-
plying with thenecessaryqualitystandards.

Asreferredto abovethe establishment of objec-
tivecriteriain advanceand their inclusionin the
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notice in the journa are mandatory when ten-
deringunder the public procurement or utilities
rules.

Oncethelist hasbeen selectedtheprocedure
within the purchaser's office concerned com-
mercialy with inviting tenders should be as fol-
lows

1 It should be established that all the firms
selected areinterestedand willingto tender.

2 A redlistic period should be assessed for ten-
dering; within reason, the longer the better.
All o the Directivesestablish minimum time
limitsfor the period for tendering, which for
works contractsare to be extended if visitsto
sitearerequired or thereisvoluminousdocu-
mentation to be studied. In general terms
under the restricted or negotiated procedures
for publicworksthe minimumis40 days (26if
a prior information notice has been pub-
lished) andfor utilities3weeks, unlessthereis
an agreement betweenthe utilityand the bid-
dersotherwisein which casethe period must
be the same for everyone. In practice since
sitevisitsand voluminousdocumentationare
the rule and not the exception these limits
oughtto beincreased.

3 A check should be madeto ensurethat by the
date for issue o tendersdl the information
required will in fact beavailable. It isno use,
for example, finding out at the last minute
that asoil survey is needed. If oneisrequired
it should be put in hand straightaway.

4 The appropriate general conditions o con-
tract should be selected and consideration
giventothefollowing points:

® whether any modificationsare required -
for example, is the purchaser willing to
accept the extensive limitations on the
contractor's liabilities under the MEF/1
conditions(seefurther p. 164)?

@ if any specia conditionsare required - for
example, the contractor to comply with
works safety rules, prohibition against
‘poaching’ o the purchaser's own labour;
thelong-termavailability o sparesfor key
itemsadf equipment.

@ any blanks in the conditions which it is
necessary to complete - for example, per-

centages O contract price payable on
interim certificatesand to be held asreten-
tion money; amount of liquidateddamages
for delay and maximum defects liability
period if none stated in the genera con-
ditions. Many conditions of contract, for
examplelCE 6th and 7th editions, have an
appendix Part | of whichisto becompleted
priortoinvitationd tenders.

@ whereit isintended to nominate any sub-
contractors and suppliers, whether the
employer wishesto obtain from such sub-
contractorsand suppliersadirectwarranty
—seep. 147.

The specification should be examined to
ensurefirg that itisin aformwhich isappro-
priatefor the procurement methodwhich has
been chosen. If theintention is that the con-
tractor should be whally responsible for the
designd theworksthen thespecificationpre-
pared by the purchaser should belimitedto a
statement o the purchaser's requirements
with no detail asto how these are to be met.
Alternatively if the purchaser is responsible
for the design then the specificationwill bea
detailed description of the work which the
contractor is required to perform. In either
event it should be checked that the specifica
tion does not contain anything which is
contradictory to the other documents,in par-
ticular the general and specia conditionsdf
contract. Duplication is to be avoided, as is
the practice o including in the specification
itemssuch asindividua warrantieson pieces
of equipment which should be in the special
conditionsand comprehensivel ydrafted tofit
inwiththeremainderof theconditions.
Theform o tender has to be prepared. This
may bequitesimpleon astandard buildingor
caivil contract. With a building contract there
will be alump sum for the works. For a civil
contract subject to remeasurement there will
benotender pricebut theratesand priceswill
begivenin thebillsdof quantity. On contracts
for the design and supply o plant and equip-
ment or process plants, however, a more
detailedformisrequiredwhich mightcontain
sectionsasfollows
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Section

|  Tenderdeclaration.

I Scheduled prices.

I Specification. If the purchaser is buying
on a performance specification this will
be the firm's detailed specificationas to
what it is offering. It will be convenient
with many eectricallmechanical plants
and process plantsfor the biddersto be
provided with blank schedules to com-
pletewithinstructionsasto howthey are
to be completed, for examplefor eectric
motors, pumps,vaves, sothat their tech-
nical standardsand performancecan be
compared. Smilarly it may be useful to
have schedules for the comparison o
energy consumption, gas, water and so
on. Whatever the form o specification
issued by the purchaser the bidders
should be required to complete a sched-
ule confirmingthat their bid isin accor-
dancewith the purchaser's specification
other thaninthefollowingrespects. They
should list any disconformancewith par-
ticularsd whereit can befound in their
tender documentati onand givereasons.

IV Generd and Specia Conditions.
Similarlythetenderer should berequired
to confirm that his bid is submitted
grictly in accordance with the condi-
tions, including any annexes, except for
items listed in a schedule which must
identifytheexceptionsandstatereasons.

V  The Programme. This is the tenderer's
programme. Agan if it departsfrom any
information as to programme require-
ments stated by the purchaser in his
enquiry the tenderer should be required
toidentifythis.

VI Lig o principa sub-contractors and
suppliers.

VII Management chart showing head office
and sitesupervisionproposed.

VIII Other Documentation. The tenderer
here should be required to provide any
other documentation requested by the
purchaser-seelistonp. 43.

7 Instructionsto tenderers must be prepared,
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which should contain clear and detailed
instructions as to what work the contractor
Wl haveto carry out and how thetender isto
becompleted. Thetenderer'sattentionshould
bedrawn to any unusual and vita points, and
the rules on which the invitation is issued
must be made clear. Where the employer is
invitingtenderson hisown conditionsadf con-
tract or has modified one o the wdl-known
standardforms, and either hisown conditions
or the modifications contain some clause
whichisunusually onerouson the contractor,
then it isimportant that the tenderers’ atten-
tionisdrawn specificalytothat clause. Failure
by the employer to do so could result in the
clause not being considered by the courts as
forming part o the contract according to the
judgement o the Court o Appedl in Interfoto
Picture Library v Stiletto Visual Programmes
Ltd reported in The Times on 14 November
1987. The better the instructionsto tenderers
and the clearer theform d tender are, theless
time contractors will have to spend on their
interpretation,the moretimethey will beable
to give to their bid, and the better the offer
whichthepurchaserwill receive.

One or two points on the form o tender need
amplificationasfollows

Scheduleofprices Theextenttowhichitemized
pricesarecalled for needswatching. Itiseasy to
be over-enthusiasticon this point, but it is sug-
gested that a bill-of -quantity approach to plant
contracting is quite out d place and may be
positivelymideading. It alsoinvolvesthetender-
ersinagreatdeal d unnecessaryexpense.

Programme Thepurchasershouldstateclearly
what hewants, and thisshould definitely not be
‘as soon as possible. The tenderer should be
asked to give hisown moredetailed programme
and beinstructedto indicateon thisany periods
which the purchaser considers critical - for
example avallability of foundation loads. On
contracts of any substance it is suggested that
the purchaser should cdl for a preliminary criti-
cal path network to be submitted as part of the
tender.
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Conditionsd contract Thisshould containthe
amendmentsto genera conditions,special con-
ditions and the particulars to be included in
order to complete blanks left in the conditions.
Thesewill include:

with process plant or mechanical/electrical
plantthetermsd payment

@ liquidated damages for delay expressed
preferablyassumsd money rather than per-
centagesd thecontract price
liguidated damages for performance ex-
pressedsimilarly
timeor periodfor completion
rateandlimit of retentionmoney

® formaf performancebond required

formaf parent companyguaranteerequired

® name o planning supervisor and principal
contractor if the contract is subject to the
CDM Regulations

® any other blanks needing to be filled in
depending upon the form of contract being
used. If the NEC form is being used each of
thesecondary optionsneedsto be considered
and where appropriate included - see later
pp-A4-5.

If the tenderer wishes to qualify his acceptance
o any of thesehe must do sointhesameway as
for the conditions themsalves. This should be
stated specifically either in theform o tender or
intheinstructionstotenderers.

Lig d principal sub-contractors and suppliers
SeeChapter 16 on sub-contracting.

Managementchart Successful executiond the
contract depends upon the degree of concerted
effort put into it by the contractor. Thisin turn
depends directly on the extent o management
resources alocated. If the contract manager or
engineer istrying to do this contract and many
others, theproper concentrationd effort cannot
be forthcoming. The purchaser wants to know
therefore,in apprai singthetenderer'soffer, what
heisgettingnot onlyin designand materias, but
dso in management resources, and how much
in full-time and how much in part-time. On a
magjor contract the purchaser should ask for the
contractor'ssenior staff, whowill befull-time, to
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be named and their experience and qualifica-
tionslisted.

Other documents Dependent upon the nature
o the contract it may be appropriateto include
the following additional documents or require
thetenderersto providethem:

® Quality assurance procedure. The purchaser
may havea procedurewhich requiresfirmsto
comply or may ask them to provide their own
procedureas part o theirtender.

@ Site safety procedure. The purchaser should
have a procedure which will include any
induction period for the contractor's |abour.
Thisshouldbesuppliedtothetenderers.

@ Sitelabour relations. With a ‘green-field' site
on which only the contractor isto work this
may not be a problem. However therewill be
circumstancesin which the works are to be
constructed on either an existing site or one
on which either the purchaser or other con-
tractorsareworking. It may then be necessary
for the purchaser to set down a labour rela
tionspolicyforthesite.

@ Drawing procedure. The purchaser may have
requirementsfor the format and numbering
of drawings.

® Manualsand as-built drawings. If not set out
in the specification the purchaser's require-
ments for these need to be defined in a pro-
cedure. It should specify numbers for each,
the format for the handbooks, which should
be common throughout, the timing of their
submission and any requirementsfor micro-
filming or use d eectronic medium.
Specificadly the handbooks should not be a
diverse collection o documentation from
sub-contractorsand supplierswith each pre-
paredinitsownform.

® For a process plant the procedureto be fol-
lowedinthetakingover o the plant. Itissug-
gestedthat thetenderer shouldbe requiredto
submitaproposal for thisprocedureaspart of
thetender.

® For a process plant the procedure for the
carryingout d the performancetestsand par-
ticularsd the testsand guarantees. It issug-
gested that the tests themselves and the
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guaranteesshould be put forward by the pur-
chaser and that the tenderer should be
required to submit with the tender proposals
for the procedureto be followed. Thiswould
includemethodsof measurementand analy-
sisand dlowabletol erances.

Thetrainingto be providedaspart o the con-
tract. The purchaser could specify the num-
bersd hisoperatingand mai ntenancestaff to
betrained and ask thetenderersfor their pro-
posas. The conditions o contract should
make it clear whose gaff are to operate and
maintain the plant during the tests on take
over and the performancetests. Usudly it will
be the purchaser's daff who have been
trained by the contractor acting under the
supervisiondf thecontractor.

Scheduled itemsto besupplied by or work to
be performed by the purchaser. Rather than
have the purchaser's obligations scattered
round the contract it is convenient to have
themgroupeddl togetherinascheduleevenif
this consists partially of referencesto where
they may befound in moredetail. It must be
clarified esawhere in the contract that dl
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otherwork necessaryfor thecompletiondf the
contractistheresponsibility o thecontractor.

® The purchaser's requirementsin relation to
spares and the system for the numbering of
spares. Itisimportant that the system should
be such that the unique number for each
spare is used consistently in the handbook,
on the as-built drawing and in the stores
inventory.

® The co-ordination procedure covering how
the parties communicate with each other,
method o progress reporting and progress
meeting. Thiscould beleft until the 'kick-off
meeting at the beginning of the contract, but
if the purchaser hasany special requirements
which may have a financia impact these
should be made known to the tenderers
beforebid submission.

Theided at which the purchaser shouldaim is
that the tenderers are either provided with al
information related to the management and
running d the contract which may have an
impact on their pricing, or asked to put forward
their proposalsaspart of their bid.



CHAPTER FIVE

Sngletender negotiation

For variousreasonsit may be necessary at times
to negotiate with a single contractor. This may
be dueto the need for speed, becausethefirmis
sole licensee for the equipment or process
desired, and so on. It is suggested that the pre-
ferred method of handlingsuch negotiations, for
other than items o proprietary equipment,
would beasfollows:

1 Advisethefirm with whom it is proposed to
negotiatethat itistheintentionto proceed on
a single-tender basis with them if they are
willing to co-operate. Under no circum-
stancesshould an attempt be made, by send-
ing out a forma invitation to tender, to
deceivethecontractorinto believingheisten-
dering in competition. To do this would
destroy at once any confidence or good faith
as between purchaser and contractor and
serioudyprejudicethe purchaser'schancesd
futuresuccessful negotiations.

2 Agree with the contractor on the basis of
negotiation.

3 Confirm the agreed basis o negotiationin a
letter to the firm with instructionsto them to
prepare their specifications and their firm
prices. State in the letter that if the negotia-
tionsfal or the work is not proceeded with,
then the contractor will be reimbursed his
reasonablecostsuptothat date.

4 Basisof negotiation

©® Agree a programme from the issue o the
letter authorizing design and estimation,
through the negotiation stage to the con-
tract and onto completiond thejob.

@ Agreethe general and special conditionsto
apply and any variables which affect the
contractor'sassessmentd risk, for example
substantial liqui dated damages.

@ Designsand specificationsto be agreed to
the maximum extent practicable, given the
desirability of the earliest possible agree-
ment on firm prices, between the contrac-

tor's and the purchaser's engineers/consul-
tants. Commercial negotiations on price
should follow technical agreement so that
oneis not trying to deal with the two vari-
ablesat thesametime. If duringthe course
o the price negotiationsit appearsthat the
priceisexcessvefor sometechnical reason
then the issue can dways be referred back
to the engineersfor further consideration
and ultimately to the purchaser's manage-
mentfor anoveral decision.

@ The contractor should beinstructedto pre-
pare his estimatesaccording to his normal
method of estimating. When the estimates
arecomplete (orlargely so asitisnot desir-
abletowait until thelast few per cent if this
will significantly delay agreeingfirm prices
on the remainder) then these should be
gonethroughin detail and agreed with the
purchaser. The methods d doing this are
discussedin detail below.

® Oncetheestimateshavebeen gonethrough
and agreed the contractor should submit a
normal firm pricetender.

@ After acceptanced the contractor'stender
the contract should be treated in dl
respectsasif it had resulted from acompet-
itive bid, that isthe contractor may gain or
lose depending on how the job turns out
and whether his assumptions and esti-
mateswere correct or not. Thereshould be
no reopening o the estimates, whichever
way it may go for that particular contract.
The purchaser may, however, wish to do so
for repeat business. This is dealt with in
moredetail below.

METHODS OF PRICENEGOTIATION

There are basically two methods which can be
used by the purchaser to negotiate the price.
They are not necessarily mutually exclusveand
indeed on amajor project both should be used.
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Thefirst method isto comparethe contrac-
tor's estimatefor an item or section of theworks
with other prices dready known to the pur-
chaser or his consultant and which were
obtained in competition for similar classes of
work. At its simplest this method could involve
comparing the square metre price proposed for
abasic buildingwitha priceobtai ned recently by
the purchaser'squantity surveyor on a competi-
tivebasis.

The main difficulty with this method is the
obvious one of ensuring that one is comparing
like with like and clearly the further the adjust-
mentswhich requireto be madeto alow for dif-
ferences the more spurious the comparison
becomes. Inthe buildingexamplewhat services,
water, drainage and so on were included, what
are the standards o finish and fittings, are the
constructionconditionsthe same, and so on. As
the items being compared become more com-
plex or the conditions of construction more
divergentthesedifficultiesincrease.

On complex equipment, problemscan arise
on differing standards  design and specifica
tion, anticipated product life, environmental
conditions under which the equipment is to
work, degree of automation and so on, dl o
which makeuseful compari sonsextremely diffi-
cult.

The comparison method can only be used
withany degreed confidenceif:

1 On mechanical, electrical and process plant
the equipment specification and conditions
under which the plant is to be installed and
used arevirtualyidentical. Eventhenitwould
be necessary to identify dl thefactorsd com-
mercial risk such astermsdf payment, bond-
ing arrangementsand penalty clauses which
would have to be stripped out before prices
could be compared. Therewould also need to
be an adjustment for escaation to take
accountd any differenceinthebasedates.

2 On building and civil engineering work the
scoped work, specificationconstructioncon-
ditionsincludingprogrammeand commercia
terms are extremely smilar. Within the UK
this can be the case with UK standards and
codes o practice and standard conditions o
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contract, and it can therefore make sense to
do such comparisonsat least for work above
ground. Deep foundations,tunnellingor shaft
sinking are another matter because o the
great influence exerted on the pricing by the
nature d the ground, particularly the ingress
o water and the presenced saltsand acids.

Oversessit is considered almost impossi-
ble to make comparisons which have redl
validity, particularly between work executed
in onecountryand another.

Thealternativemethodisto requirethetenderer
to separate out his commercia overheads and
profit and to break hisunit costs and quantities
for each item o work into its component ele-
ments.

On a building or civil engineering contract
suchabreakdown could consist of:

1 Indirect preliminaries This would be one
sum for the contract covering general super-
vision, offices, camp costs, stores and plant
yard commonto theentirecontract.

2 Direct preliminaries These would be
associated with each section of a mgor
contract coveringthesupervisonuptofore-
man or sub-agent level for the section and
any general facilities required for that
section.

3 Measured work  The labour, materials and
plant utilized in the various operations, the
quantities, times and rates d each being
stated.

4 Mgjor materials and sub-contracts There
would be shown the prices to be paid and
evidencethat these were obtained competi-
tively.

5 Attendancesand builders work in connection
Thesewould cover services provided by the
main contractor to thesub-contractor,alow-
ancefor useby thesub-contractord themain
contractor'sfacilitiesand so on together with
work by the main contractor in, for example,
making good after the instdlation by the
heating and ventil atingsub-contractord his
pipework.

6 Miscdlaneous items There are dways a
number of minor itemsincluded within any
bill of quantities.
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7 Temporary works The extent of these will
vary considerably with the nature o the
works in question. One important factor to
note is the extent to which an item such as
shutteringcan beused anumber of times.

8 Design If the contractor is responsible for
design of the permanent works then this
should beidentifiedasaseparateitem.

9 Contingency This should again be sepa
ratelyidentifiedand not hiddenintherates.

10 Head office overheads.
11 Profit.

For mechanical, electrical and process plant an
appropriatebreakdown could be

1 Materialsincludingtransportandinsurance.

2 Fdd office including salaries, buildings,
vehiclesand consumabl esiteservices, stores
and canteen corresponding to the indirect
preliminariesfor buildingwork.

3 Fied labour, wages and other payroll costs
suchasnational insuranceandtraining.

4 Feld commissioning covering dl payroll
costs, commissioning spares and any con-
sumablematerial sfor commissioning.

5 Construction equipment and tool sincluding
movement to site, repairsand replacements,
fuelandinsurance.

6 Design including computer and repro-
graphicservices.

7 Contingencies.

8 Head officeoverheads.

9 Prdfit.

DISCUSSION OF COSTS AND PRICES

Particular points which may arise in the price
negotiationswill includethose described in the
followingparagraphs.

BOUGHT-INITEMS AND MATERIALS

The price of each should be checked against
quotations or current estimates. It should be
noted whether the prices quoted are fixed or
variable, whether ex-works or delivered to site,
and whether trade discounts have been
deducted. Quantities should be checked to see
that excessve dlowances have not been made
for wastageor contingencies.

LABOUR COSTS IN WORKS

Woege rates and alowances should be checked
against costing records. Overheads should be
examined to ensure that appropriate rates for
the contract in question have been used. For
example, if asingleworks overheadis normally
applied by thefirm thismay only beappropriate
if the contractincludesprovisionfor a balanced
workload of machining and assembly. If on the
contract being negotiated machining is being
sub-contracted and the contractor is carrying
out assembly only, the overhead may require
adjustment. If cost centresare used for recovery
o overheads, a check should be madeto ensure
that the ones appropriate to the class o work
involved have been selected. Times for opera-
tions should be checked as far as practicable
from the contractor's own records d past
times for work o similar class utilizing similar
methods of production. If the contract involves
substantial repetitivework, allowanceshould be
madefor thedegreed 'learning' which will take
placeduringthecoursedf thecontract.

DESIGN

The wage rates and overheads should be ex-
amined and a note should be madedf theextent
to which head office on-costs are being recov-
ered through the drawing office. The best checks
on designareto takethe total man-hour quanti-
ties involved and see how these tiein with the
programme, and secondly to comparethe total
alowance for design costs with the contract
price as a whole. Experiencewill suggest to the
negotiator the proportionsdf the contract price
which should be represented by design. Another
useful check isto take the quantity o drawings
either produced or to beproducedand arriveat a
cost per drawing.

METHOD STATEMENTS

An important issue particularly on buildingand
avil engineering contracts is the statement o
the method by which the contractor intends to
do the work - the combination o particular
types o plant and labour. It is here that the
contractor expectsto make money from the use
d his ill and initiative, but it is up to the
negotiator to ensure that the method on which
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the costs are agreed isrealisticand appropriate
for the work in question. If later on during the
execution o the contract the contractor can
improveon it then that ishisgood fortune.

MATERIALS ON SITE

The quantities of materials to be used will be
checked by confirming the 'take-off from the
drawingswith due allowancefor wastage. Prices
should be checked to see that they are competi-
tivein relation to the quantitiesbeing used, and
that di scountshavebeen disclosed.

AVOIDANCE OF OVERLAPS

Particularly on large contracts, in which each
section with its own supervision is estimated
separately, the sum o that supervision and its
related facilities will dways be in excess o the
total which the contractor will have on site. An
estimator does not divideamaninto two or even
three, yet in practiceoneman will befoundto be
doing more than one job. Overlaps should
dways be looked for therefore as between sec-
tions and as between measured work and pre-
liminaries.

LABOUR

Therearetwo elementsto the basiclabour cost:
therate paid per man and the man's productiv-
ity. Labour ratesand associated benefitscan be
confirmed from the contractor's build-up o
rates. Labour productivity is more difficult to
assess except from experience of the particular
work in question. One guide, particularly on
plant installation work, is to look at the pro-
gramme and the number of man-hours to be
spent on site and see how these compare
with the contractor's overal anticipated labour
force. Again it isimportant to look at the picture
overdl to avoid the problem o overlaps and
to see whether the picture as a whole makes
sense.

Overtime payments to labour should be
identified and if the contractor is making any
percentage charge on top o hislabour costsfor
any elementsd overhead recovery these should
berelated to basic costsonly. It is preferablefor
overheadsd preliminary coststo be assessed as
itemsrather than percentages.

TENDERING AND PLACING THE CONTRACT

Charges for supervisory gaff will normally
includetheir benefits, such ascompanycarsand
so0 on. It should be checked that these are not
recovered elsewhere in the firm's overhead
structure.

PLANT

Plant costsare d increasingimportanceand the
negotiator needsto be assured that the basison
which plant has been charged is reasonable. In
particul arthefollowingpointsarise:

1 Onalarge project, particularly oversess, cer-
tain plant shouldbecapitalized.

2 Thecontractor will normally chargefor plant
which he ownsat his own internal hire rates.
It should be checked as to what elements (if
any) included in these rates, for example
profit,spares, servicingand soon, arecovered
dsewhereeither in hisalowancefor profit or
inthepreliminaries.

3 Isthe plant being charged for the minimum
time necessary? Negotiated contracts can
often become the dumping ground for the
contractor'sown plant surplusto hisimmedi-
aterequirements.

4 Hasthe plant whichisthe most economicfor
the job been selected?Thiscomesback to the
method statement. One does not wish to find
an expensiveitem necessarily usedfor ashort
period of time for a particular operation
which then continues to be used on other
operations for a much longer period o
time, with intervals when it is standing,
simply because it is then on site, when a
much cheaper item could be used for those
tasks.

HEAD OFFICE CHARGES

It is normal, and indeed desirable, that thefirm
should separate out its chargesfor commercial
or head office overheadsfrom the remainder of
its costing structure. These overheads normally
cover items such as the directors, company
secretariat, research and development, legd
department, central financeand so on.

Thelist of itemscovered by the commercial
or head office overheads should be examinedto
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ensure that there is no duplication between
these and any itemswhich have been charged
forindirectcodts.

Two further points may arise in connection
withthetreatment of overheads. It issometimes
argued that if the contractor includeswithin his
overhead build-upsomeitemor servicewhichis
not required in connection with the particular
contract under negotiation, such as expenses
connected with export sales, then these should
be deducted and the overheads adjusted
accordingly. In principlethiswould seem quite
wrong. In decidingto negotiatewith a particular
contractor, the purchaser is surely dealing
withthat contractor asawhole. He cannot sel ect
particular bits and pieces o the contractor's
organization which have no separate commer-
cial existence. Moreover, in fixing the overhead
recovery rate the contractor will have taken
into account the business which is generated
by, for example, his export side and the contri-
bution which that makes towards the genera
expenses o the business. The buyer cannot
expect on the one hand to take credit for the
turnover and ontheother to refuseto contribute
towards the costs which have made that
turnover possible. The same reasoning applies
to other services which the contractor main-
tains.

The second point relatesto the question of
contingencies. Practicevaries as between firms,
but the most sensibleway of dealingwithcontin-
gencies would seem to be for the estimator to
preparehis estimatesas accurately ashe can on
the information available to him, and for the
contingenciesto be added asawholeto thetotal
estimate by the sales manager or director
responsible for deciding the fina price levd. If
contingencies creep into the body o the esti-
mateitself, asestimator'sperks, then thereisthe
danger d adoublecontingency beingapplied. It
is not in the purchaser's interests to seek to
reduce the final contingency below a sensible
level. Any job carries unforeseen contingencies.
If thesearenot alowedfor initialy they will form
the subject of claims later on, and the lack of
financial room withinwhich to move may easily
lead to delaysonthe jobwhileextrasare negoti-
ated. The contingency must, however, be exam-

49

ined asawholeand considered in relationto the
risks associated with the work and the profit
whichisbeingallowed.

TERMS OF PAYMENT

An element of the contractor's pricing for the
work will consist of hisassessmentdf whether he
will haveacash flowwhichis postive, neutral or
negative. Accordingto the nature of thebusiness
in which they are involved most firms will
have included in their head office charges for
the financing o the contract according to the
normal terms of payment to which they are
accustomed. Generdly, even with building
and dvil engineering when payments are
made monthly according to progress, this will
involve somefinancing costs. With manufactur-
ing, where payment is often delayed until
delivery, there will be a more significant over-
head charge.

The purchaser should establish the terms of
payment which he proposesfor the contractand
then requirethe contractor to produce his esti-
mated cash flow which is checked. Particular
care needsto betaken over whenthe contractor
is going to pay for materials and sub-contract
work. A comparison between the terms o pay-
ment and the accepted cash flow will show the
need, if any, to adjust the contractor's over-
heads.

EQUALITY OF INFORMATION

Wherethecontractisfor anitemwhich hasbeen
purchased previoudy, or the contract now being
negotiated isfor anitem or servicewhich will be
wanted again, thenfromthe purchaser'spoint of
view it is desirable to establish if possible the
principled 'equality of information'.

All this meansis that the purchaser is given
reasonableaccesson a confidential basisto the
contractor's manufacturing or other cost
records, which are of course available to the
firm's own estimators, so that both sets o
negotiators start from the same point. There
may wedl be reluctance on the contractor's
part to supply this information, but without it
the buyer is obvioudy at a disadvantage. If
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the buyer knowsin advancethat heislikelytobe
purchasingtheitem againon anegotiated basis,
then heshouldseek to establishthe positionthat
hewill be given 'equality of information' for the
second negotiation, when he settles the terms
for thefirst contract. It should bemadeclear that
the information so provided for the second or
subsequent negotiations will not be used to
reopenthe bargainfor the earlier contract, even
though it may show that the contractor has
made a substantially higher or lower profit
than was envisaged when the contract was
negotiated.

PROPRIETARY EQUIPMENT

Wherethecontractincludesproprietary itemsd
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equi pment manufactured by the contractor, the
procedures outlined above for price negotia-
tions are hardly appropriate and in any event
would normally be unacceptabl eto the contrac-
tor. Inthissituationthefairestway o proceeding
would beto requirethe contractor to satisfy the
purchaser that the equipment being offered is
competitive with that produced by other com-
panies. Care must betaken to comparelikewith
likeand to make necessary alowancesfor differ-
encesin specification, performanceand capabil -
ity. Also, if comparinglist prices o equipment
with prices included within a total contract,
alowancemust be madefor commercial factors
included in the latter for such items as overal
management, penalty risks, financing terms,
andsoon.
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Planning thetender

Since it is the purchaser who initiates the
demand to which the contractor responds, the
businessaf contractinghasbeenlooked at sofar
largdly from the point of view of the purchaser.
Having followed through from the planning o
the project to the conversion o the plan into
action by theissued inquiries, it isnow timeto
consider from the contractor's viewpoint the
work and problemsinvolvedintendering.

A tender is the most important piece o
‘advertising copy' which a firm ever issues.
Unlike most advertisngmaterial, it can be guar-
anteed that it will be read, and usudly by the
peoplewho matter most. Not only, therefore,isit
an important step in the chain o turning plans
into physical action; itisaso, for thecontractor,
a vita opportunity to project himsef and his
products, not just for the particular job in ques-
tion but for the futureaswell.

Thereis much more, therefore, to tendering
than the mere settingdown of the specification,
prices and terms on which the offer is made.
There is the psychology to be studied of the
buyerwhowill receivethebid; theimportanceto
be examined o this tender in relation to the
market as a whole and to the totality of the
contractor's business with the customer con-
cerned; the likely actions o competitorsto be
considered,and soon (seetheauthor's The Artd
Tendering, Gower 1987).

Before putting a tender together, therefore,
the contractor will normally take the following
action:

1 Make a careful study o the inquiry docu-
ments.

2 Based on that study and on the information
gained through normal commercial intelli-
gence channels, and taking into account
his existing and projected workload, decide
whetherto treat theinquiry seriouslyor not.

3 If thedecisionistotakeit serioudy, then pre-
pare a tender plan, since a contractor must

plan histender inthesameway asa purchaser
must planhisproject.

STUDY OF THE INQUIRY DOCUMENTS

The type and character of inquiry documents
vary tremendously. Ontheone hand thereisthe
simpleletter askingfor aquotationto besubmit-
ted; on the other the massive commercialltech-
nica documentsissued by large customersand
consulting engineers, often with specific tender
formswhich the tenderersare required to com-
plete. Certain problemsarecommonto bothand
tothewideranged documentationin between.
A checklist o commercia questions, including
those which would be relevant if the worksare
overseas, which should be answered beforethe
decisionistakento bidisgivenbeow:

1 Forwhatwork isthecontractorto berespon-
sble? Are the termina points clearly
defined?

2 Isit clear what theemployer isgoingto pro-
videor do and by when?Who isresponsible
for the interface between the contractor's
and theemployer'swork?Aretheemployer's
obligationsstated in suchaway that they are
contractually binding on him?What is the
risk o hisdefaultingonthese?

3 Doesany part o theworkinvolve:

adaptiveengineering

development

use d non-proven components or tech-
niques?

If so what isthe extent, how near isit to the
'state of theart' and what would bethe con-
sequencesd failure?

4 Doesthe contract clearly definein relation
bothtofactorytestingand sitetesting:

® the type and specification o teststo be
carriedout
@ testlimits



52

TENDERING AND PLACING THE CONTRACT

@ objectivestandardforvisua tests

® procedurefor repeat tests

@ when and withinwhat period testsareto
becarried out

@ that no additional tests can be added by
the employer beyond those specified in
thecontract

® whether the employer will repeat testsor
observethecontractor'stests?

Are there guarantees for performance and
penaltiesfor failureto meet these?
If sothen:

@ when will the guarantee tests be carried
out?

who will operate the plant during the
guaranteetests?

who will provide the necessary facilities
for thecarryingout of thetests?

who providesthetest equipment?
arethelimits, tol erancesand test methods
specified?

what happensif theemployer isunableto
have the tests carried out when the con-

tractor is ready? Is the contractor then
entitledto havetheplant takenover?Does

the contractor have to carry out the guar-
antee teststhen duringthedefectsliability
period?

isthere provisonforareliabilityrunf so,
when does this 1K€ nlace, what are the
conditionsfor the turn and in particular
what arethe permitted outages?

Towhomwill thecontractor beresponsible-
directly to the employer or to another con-
tractorAWhat isthefinancia standing of the
employer or main contractor?Will there be
an engineer under the terms of the contract
and if sowhowill exercisehispowers?

What are the contractor's obligations in
relation to time for completion?Is the con-
tract programmea contractual document so
astomakethecontractor contractualyliable
for meeting intermediate dates? Is com-
pletion itsalf clearly defined and isit before
or after the performance guarantee tests or
therdiability run?lsthere an escapeclauseif
the works are substantially completed? Are

10
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there liquidated damages or penalties for
delay and if soat what ratearethese, isthere
a maximum and what are the contractor's
liabilities if the maximum time limit is
reached? Can the employer terminate for
delay or clam consequential damages?
What arethe genera conditionsd contract?
Arethere special conditionsadded and if so
what arethese?Do theconditionsd contract
and the specification contradi ct each other?
Do theconditionsimposeany special risksin
relation to the nature of the work to be car-
ried out?

What are the terms of payment proposed
and would these producea negative or posi-
tivecash flow?What bondsisthe contractor
required to provide and are these cashable
on first demand?If a bond is cashed must it
be replaced? Is there any requirement for
credit finance?In what currency and where
will payment be made? Is there a risk on
exchangerates?

What are the contractor's responsibilitiesin
relation to insurance? Is he required to
insure with an overseas insurance company

and if so in what currency will payment be
made and what is that company’s record on
claims payment?

What are the contractor's liabilitiesin re-
lation to defects? Is the defects liability
period revolving? Is there any liability for
consequential damages?

Does the contract dlow for extensions of
time and if so for what reasons?What isthe
procedurefor claiming extensionsand how
aretheseassessed?

Are there any nominated sub-contractors
proposed? If so are they commercidly
acceptableand isit necessaryto contract out
o anyrisksinrelationtothem?

Under what legd system will the contract be
governed and how will disputes be decided?
In what country are the assets o the
employer/main contractor situated?

What are the employer's rightsto terminate
and what are the consequencesd termina-
tion?

How much time is available for tendering?
Are there any special formalitiesattached to
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tendering such as submission in a foreign
languageor notarized copiesd thetender?

17 By whom may the tender be submitted?Are
thereany rulesgoverningtheemployment of
agents?

18 What isthe contractor's liability for the pay-
ment of overseas taxes either in respect o
profitsor on the salariesd hisstaff?2lsthere
any double taxation reief between the UK
and the country where the contract isto be
performed? Are there any specia require-
mentson import permits, visasor work per-
mits? Are there any special fees or taxes
payable on imported materials and plant?
Are there stamp duties payable on the con-
tractandif so by whom?

19 Isthecontract fixed priceor subject to esca
lation?If the latter, how is escalation to be
calculated? Are there reliable statistics or
indicesavailableintheoverseasterritory?

20 Isthefinal certificateissued at theend of the
defects liability period conclusive evidence
o the sufficiency of the works, or does the
contractor have a continuing liability?If so,
for howlong?

It isto be hoped that the answers to the more
genera o the above questions, such as those
relatingto law and taxation, and indeed to those
relating to the employer, are aready known to
the contractor from his previousinvestigations
o themarket. If theyarenot, and heisstartingin
anew territory from scratch, then, as suggested
in The Art of Tendering, p. 38, the contractor is
amost certainly wasting histime and money in
preparingabid.

PLANNING THE TENDER

Thetenderer'sobjectiveisthe submission o an
offerwhich:

® isthe most attractive to the customer which
canreasonably bepresented

@ minimizesthecontractor'srisksand potential
liabilities and ensures the contractor a rea-
sonabl eprofit return.

Clearly these two objectives will at timesbein
conflict with each other. Thusit may be attrac-
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tive to the customer to guarantee a twelve-
month deliverywhen one's competitorsare only
willingto offer eighteenmonths, but if the dam-
ages for delay are 0.5 per cent o the contract
price per day, the tenderer must be very certain
d his ability to complete on time for the risk
involved to becommercially acceptable.

Thustendering, like purchasing,isacompro-
mise. Moreover, it is a compromise which nor-
mdly has to be worked out against a tight
time-scale and, unlike purchasing, has to take
into account the activitiesdf thefirm's competi-
tors. It dso coststime and money and isa com-
mitment on a company's resources. Planning
may, therefore, be consideredin two stages: first
thedecisionwhether totender at al, and second,
if the decision isto go ahead, the planning of
the tender itsdf. There are two aspects to the
decision as to whether to tender or not: bid
desirability and success probability. It is sug-
gested that the firm should first analyse the
invitation to tender using for this purpose the
questionnaireset out in Appendix 2 Thereisno
marking scheme for the answers to this ques-
tionnaire but it is obvioudy a question o com-
paring the factors which may favour the
submission o a bid, such asthe need to obtain
businessor thedevelopment of a particular mar-
ket, against those which are negative, such as
contractual or financial risk. It isimportant that
this comparison is presented to a director and
signed off asauthority eitherto proceedor not.

If it isapparent that any factor which cannot
be changed is strongly negative - such as a
mandatory requirement to accept payment ina
non-freely convertible foreign currency - then
the decision should be no bid and this is so
regardlessdf success probability. It isimportant
at thisstageto betotally redisticin recognizing
thosefactorswhich are mandatory and will not
be changed by the employer, otherwise a bid
may be submitted with qualificationsand bid
bondlodged, and then thefirm beadvised that it
has been awarded the contract and instructedto
come and sign the contract on the employer's
terms and with the contractor's qualifications
deleted. It will be usdlessat thisstage to protest
or prevaricate. Thefirmwill haveonly theoption
of signing on the employer'sterms, with al the
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riskstheseinvolve, or of forfeitingtheir bid bond
and suffering thefinancial loss.

Asauming that thedecisionisto bid then the
firm should take the following actionsin order
both to maximizeits chances of successand to
minimizetherisksshouldit besuccessful:

1 Appoint atenderingteamwith atender man-
ager.

2 Egablishatenderingprogramme makingdue
dlowance for internal approvals and trans-
mission of thebid tothepurchaserif it isover-
seas. Within the programme set dates for
internal review meetings.

3 Ensurethat it has the appropriate 'political’
representati on necessary to support itsinter-
ests. Agan this should already be in place if
thefirmisto haveared chance of winning-
see further Chapter 8, The Art of Tendering.
Now isthe timeto ensurethat that represen-
tationisactivelyat work.

4 Vidt the site armed with a questionnaire to
complete—see Appendix3for aspecimen.

5 Identify from the bid desirability table in
Appendix 2 any particular actionswhich can
be taken to minimizerisk or improvesuccess
probahility, allocate responsibilitiesfor these
to individuals, and follow up and assess the
resultsachieved.

6 Seek clarificationfrom the purchaser even if
only informally on any ambiguitiesin theten-
dering documents which unless resolved
would make it necessary to include reserva-
tionsinthetender.

7 Obtainspecificlocal adviceon any mattersof
law, taxation, import regulations and so on
which could affect either risk or priceor both.

8 Egtablishwhether or not the purchaserwould
be receptive to any alternative, either tech-
nical or commercial, which would increase
the firm's success probability. Further
whether he would be prepared to award the
contract on the basisof an alternative, either
without giving the other bidders an oppor-
tunityto re-tender,or onlyanominal one.

TENDER PRICE LEVEL

Thefirm'stender priceleve will beafunctionof
thefollowingfactors:
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1 The buying policy of the purchaser. Does he
negotiate with the low bidder or the lowest
two in order to securereductionsin the ten-
dered prices or not?If he doesthen the firm
must alow a margin above their minimum
price levd in order to be able to satisfy the
purchaser's requirements. If thefirmisuncer-
tain asto the purchaser'spoliciesthen for his
own security he should assumethat the pur-
chaserwill negotiate.

2 Theworth at any given pricelevd which the
bid would possess for the purchaser. This
brings into account the non-price factors
such as ddlivery, technical merit, proven
recorddf performance,andsoon.

3 Theanticipated bidding strategy of thefirm's
competitors.

4 The worth to the firm of a bid at any given
price level. Thisbringsinto account the state
o thefirm's order book, current leve of activ-
ity, future marketing policy, contractual risks
associatedwiththe contract,financial consid-
erationssuch as cash flow, bonding require-
ments, and so on.

Basad on these factorsiit is proposed that the
firm's decision rules on bidding can be summa-
rizedasfollows:

1 Competitive bid — purchaser not expected to
negotiateon price. Bid at the level which will
maximizethe bid's subjectiveexpected value
to the bidder, i.e. the product of the success
probability of abid at that level and itsworth
at that level tothebidder.

2 Competitive bid - purchaser expected to
negotiate on price or bidder uncertain as to
purchaser'sintentions. Bid at the level which
maximizes the bid's value to the firm after
takingintoaccount:

® the concessionswhich the firm believesit
will haveto maketo the customer in order
toobtainthat price,and
if the negotiationsare expected to be pro-
longed, al so takinginto account thecostsof
negotiation and discounting the value o
thebid back tothedatedf submission.

For a more detailed treatment of the above
together withworked mathemati cal examples
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see Chaper 14 and Appendix 3 of theauthor's
Handbook of Contract Negotiation, 3rd edi-
tion, Gower 2000.

3 Non-competitivebid. Bid at theleved at which
itisbelievedthat the purchaser would just be
indifferent between placing the contract and

not doing so, adjusted to take account of the
time-costs associated with achieving agree-
ment having started the negotiations at that
levd, provided again that thislevd is above
that whichwould betheminimumacceptable
tothebidder.



CHAPTER SEVEN

Jointventuresand consortia

Joint venturesmay be entered into for a variety
o reasonssomed which may betermed aggres-
dvein that they seek to bring together a combi-
nation o skillswhich are best ableto undertake
thework on aturnkey or main contractor basis.
Othersaredefensived which the most common
isquitesmply to reducethecompetition. Or the
joint venture may be a 'shot-gun marriage' in
that in many territoriestoday — unlessthe job is
beingfunded by aninternational lending agency
—-thereissimply no way in which aforeign con-
tractor can be awarded a government contract
up at least to acertainvalueunlesshe hasajoint
venturewithalocal partner.

All joint venturesfor whatever reason they
are undertakenshare certain characteristicsand
have certain problemswhich must be solved at
the outset or else the relationship has a high
probahility of endingin disaster. Joint ventures
withlocal partnersoverseasadditionally present
certain difficulties of their own which are dis-
cussedlaterinthechapter.

APPROVALBY THE PURCHASER TO THE
JOINT VENTUREBID

If the purchaser is operatinga pre-qualification
systemthen oned threealternativesmay apply:

® The joint venture may have pre-qualified
initially asajoint venture. I n that event there
is no problem about pre-qualification. The
joint venture will, however, normaly be
required to submit a copy of their joint ven-
ture agreement. For this purposethey should
prepare only asummary joint venture agree-
ment which must confirm that each party
accepts the obligation o joint and severd
ligbility.

® The partieshaveeach pre-qualifiedinitsown
right but then decide during the tendering
period that rather than submit separate bids
theywould liketo joint venture. They need to

carefully consider any requirementson this
included in the purchaser's instructions to
tenderers. It will usually be found that they
require the purchaser's permission and that
the purchaser must be notified of their inten-
tionswithin a certain period beforethe date
for submission o tenders. Thisisin order to
dlow the purchaser the option to bring in
another firmto makeup the competition.

® Assuming there are two firms involved and
oned them has pre-qualifiedinitsown right
but not theother one, the purchaserwould be
entitled to refusethe request to joint venture.
More probably the purchaserwould insist on
the non-pre-qualified firm going through the
pre-qualification process and only if he
passedthiswould healowthejointventureto
bid. Agan the firms must notify the
purchaser at the earliest possibledatedf their
intentions so that there is time for the pre-
qualificationprocessto becompl eted.

JOINT VENTURE CHARACTERISTICS

The terms joint venture and consortium are
often used loosdly without proper definition.
Here joint venture will be used to describe a
relationship in which the partieshave agreed to
undertakethe contract on anintegrated basisin
which each providesgtaff and resources which
arecombinedtogether,and no one partyissepa
rately responsiblefor anyindividual section. Ina
consortium in contrast each party is wholly
responsible within the consortium for the pric-
ing and execution d a particular section of the
work. The internal arrangements do not nor-
mally affect theemployer sincehewill insist that
theparties-whetherit isajoint ventureor acon-
sortium - are jointly and severaly liableto him
for theperformanced thecontract asawhole.
The distinction has an important impact on
theinternal structuring. If itisaconsortiumand
not a joint venturethen therewill be a need for
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cross-indemnitiesbetween the partiesso that if
one partyfailsto performand the othershaveto
fulfil his obligations, then they are protected
againgt the consequences. This is, in practice,
easier said than done since what is required to
be assuredisthefinancia worth o the partyin
relation to the obligationshe has undertakento
perform. This may need the support of on-
demand bank guaranteeswhich, if they are not
forthcoming, areafair indication o thevaueto
be placed on the indemnities. Also if the work
performed by the member who hasdefaulted is
o ahighly specialized nature it may be difficult
tofind areplacement.

The sharing o profits or losses as between
the parties is also significantly affected by the
decision on the form o co-operation. If itisa
joint venturethen thiswill normally beproratato
the value df participation and profit will usually
only be taken at the joint venturelevd. If, how-
ever, it isaconsortium then each party will take
the profit or losson his own work and it isthen
necessary to decide how to handle the consor-
tiumcosts. Oftenthedecisionwill dependonthe
local rules asto taxation and tax advice on this
issue should aways be obtai ned before any de-
cisonismade. What must beavoidedisso-called
‘cascade taxation' in which profits — or what is
worse, deemed profits- aretaxed at bothlevels.

Ancther issue to be determined is as to
whether the joint venture or consortiumshould
be incorporatedor not. Incorporationoften has
advantagesstructurally and may in certainterri-
tories be a political, if not alegal, requirement.
However it can have distinct tax disadvantages,
one o which is that assuming the company is
beingincorporated overseas, the UK parentswill
not beableto claimtax relief on their marketing
expenses. Agan tax advice both at home and
abroad must be obtained before any decisionis
taken.

Note that under the Public Procurement
Directivesthe authority has the right to require
that either the joint venture or the consortium
form alegal entity beforeenteringinto the con-
tractor asatermd thecontract.

The key issues which should be covered in
the joint venture agreement, apart from those
already discussed, areasfollows

The objective. Isit pre-bid only, to bid for a
particular project or is a longer-term rela
tionshipenvisaged?

Theduration.

Thelawd theagreement.

Procedurefor settlementd disputes.

How is the agreement to be managed?There
are several issues here which requireto be
considered:

® |s one company going to act as the
sponsor?if so the responsibilitiesdf the
sponsor need careful definition, particu-
larly asto thelimitsto which heisentitled
tocommit other parties. Thesponsor'sfee
must also be settled. The advantage o a
sponsor, particularly operating oversess,
isthat it enablesthe overall management
to be handled through an existing organ-
ization and one which has already estab-
lishedlinkswiththeagent.

® A management board needsto be estab-
lished whichiscomprised of seniormem-
bers o the parties who have sufficient
timeand asufficientdegreed availability
to attend to the business. Agan when
operating overseasthe question of avail-
ability isextremely important. It's no use
appointing people who are unable to
attend meetings because of other com-
mitments. The terms o reference o the
board must be defined. This raises the
issue o what constitutes a quorum and
voting rights, which may appear matters
of detail but can become extremely
important when there are issues o great
financial importanceontheagenda.
A project director hasto be appointed to
exercise day-to-day managerial control
reporting to the management board. This
isa key rolethe essenced whichis man-
agement. If the projectisoverseashe must
have a good up-to-date knowledged the
territory and how business is conducted
there and be personally acceptableto dl
local swho may beinvolved.

6 How isthetender priceto be built up?Isthe
pricingdf particulartypesor sectionsodf the
work to bedone by one party or by two sepa-
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rately and then estimatescompared?Policies
must be agreed upon for the handlingof risk
and contingencies.

7 The approach to the tender conditionsand
qualificationsmust besettled. Usudlyit pays
to appoint-the party having the best experi-
ence o dealing with the particular client to
handle thisissue and prepare proposal sfor
ratificationby themanagementboard.

8 The procedurefor contract negotiationwith
the employer needs to be determined. How
isthe negotiatingteam to be constitutedand
what authority will they possess?Do dl pos-
sible changes to the tender have to be
referred back for unanimous agreement?
Thismay bedesirablebut isit redistic?If not,
howistheproblemto behandled?

9 Confidentidity of information provided by
one partyto theothersmust becovered. Also
non-disclosure outside the joint venture
other than for the purposes d the joint
venture.

10 Itisusud for the partiesto agreeto partici-
pate on an exclusve basis and this can be
very important where one party may be
approached by a competitor to act asasub-
contractor.

11 Financid considerations will include the
following:

Theestablishmentof abudgetfor theten-
der and the apportionment o tendering
cods. Alternatives are that each party
pays hisown costsfor the serviceswhich
he contributesand then certain common
costsare shared pro ratato participation,
or that dl costs are pooled on an agreed
basis and then paid pro rata. In this
latter event there must be provision for
independent auditing.

® How arethe partiesgoing to sharein the
provison o the bonds required by
the tender? Although the bonds for the
benefit o the employer will have to be
joint and severd it can be possible to
arrangethe recourse to the bank issuing
the bonds on a several basis pro rata to
each party's portion o the work where
the work is being executed not on an
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integrated basis. Alternatively a bank
appointed by the joint venture can be
asked to package and charge each mem-
ber company on ajoint and several basis.
Thiswill mean a higher charge for some
than others because the bank will proba-
bly not assesseachfirmon thesamebasis
but can produceoverdl savings.

@ If a financing offer is required then a
financia adviser, usudly a merchant
bank, will need to beappointed.

@ The accounting arrangements covering
the receipt of funds from the employer,
their employment and their distribution
must be defined in somedetail. If at least
part of the paymentsarein aforeign cur-
rency then management of the exchange
risk will beimportant.

12 The retirement or possible expulsionof one
party from the joint venture should be
covered, together with his continuing
obligations on confidentiality and non-
competition. It is usual to provide that a
party canwithdrawuptothetimed submis-
sion of the tender but not thereafter unless
dl other partiesagree. With aconsortiumas
opposed to ajoint venturethe retirement of
one party may make completion of the con-
tract work difficult. Account must also be
taken o the provision on this point in the
contractwiththeemployer.

SPECIAL CONSIDERATIONS APPLYING
TO LOCAL PARTNERS

Thefirst point to establishiswhy aloca partner
isbeingincluded. Possiblereasonsare:

® becauseitisrequiredbylocal lawor practice

@ to gain a political advantage because of his
connections with the employer or others
involvedinthecontractaward
because d his knowledge of local working
conditionsand waysd doingbusiness

® toreducethetender price

® to dlow part o the price to be tendered
inlocal currencywherethisisnot freely con-
vertible.
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In practice, morethan one of thesereasons may
apply but the essential point is to distinguish
between a local partner who is essentially
included for his connections, and one who is
intended to participateactively in the execution
o thecontractwork. Intheformer casetheloca
will have to be'carried’ by the foreign partners
and it will not be practical to expect him to
assume genuine responsibilities for work
performance, the provision o bondsand so on.
Equaly hecannot expect to haveany genuinesay
intheway in which the contractismanagedand
performed and he will haveto be content with a
reducedleve of praofitorevensmply afee.
Inthelatter case hehasto takeasharein the
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project risks, performanceand rewardsor |osses
sofar asheisablefinancialy to do so. The pro-
ViSO is important since many potential loca
partnersoverseasare undercapitalized and with
avery thinlayer o competent management. The
other point to appreciatein advanceisthat their
methods d estimating and work management1
execution and attitudestowards contract condi-
tionsand risk may differ significantly from those
to which the foreign partners are accustomed.
These issues need to be discussed frankly but
sympathetically and without the degreed arro-
gancewhich only too oftenforeign partnersdis-
play on these occasions. Their resolution must
not belefttothestaged tender finalization.
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Tender preparation

Intheactual draftingof thetender thecontractor
has to satisfy as far as he can two conflicting
objectives. On the one hand the primary func-
tion o a tender is to act as an aid to sdling.
Through its medium the contractor iSseeking to
persuade the buyer that he, rather than any
other, should be selected for the award o the
contract. Its preparation should therefore be
attractiveand positive. At thesametimetheten-
der is the contractor's opportunity, often his
only opportunity, of seeking to protect himsdlf
against provisionsin the inquiry which he con-
sidersare unreasonable. At theleast, if thereare
any such provisions, he must make certain his
tender is so worded that it cannot be accepted
without his having the right of discussingthese
withthebuyer.

Regarded as a 'sdlling’ document, the most
important pointsto beconsideredin draftingthe
tender are:

1 Medting the purchaser's essentia require-
ments. If, for example, the purchaser's prime
interest is in having a price within a week,
then he must be giventhe pricewithinaweek
if this is humanly possible, if necessary by
facsamile or even e-mail. The technical and
commercial detailscanfollow.

2 Ensuringthat thetender ispreparedstrictlyin
accordance with the instructions which the
purchaser haslaid downin hisinstructionsto
tenderers. This appliesto the formalitiesas
wdl asto substantiveissues. Itisnot up tothe
tenderer to make judgementson the sense or
otherwised that for which the purchaser has
asked but to follow to the letter the instruc-
tions which the purchaser hasissued. If the
tender hasto beaccompanied by other docu-
ments, for exampleabid bond or signed copy
o the joint venture agreement, make sure
theseareincluded in thetender package.

3 Demonstratingto the purchaser the skill and
efficiency d the contractor. A purchaser may

wdl consider that a 'doppy' tender is evi-
dencethat the job will be carried out in the
same way. Therefore, within the limits set
by item 1 above, the tender should be well
presented, clearly readable,indexed, if of any
length, and should hang together as awhole.
It should not, for example, contain copies of
sub-contractors' quotations with their terms
of saleattached, which are nothingto dowith
the purchaser.

4 Bringing to the purchaser's attention those
points which, judging from the inquiry, are
those in which the purchaser is most inter-
ested and where the tenderer can stressthe
technical or other advantages which he
believes his offer has over those of his com-
petitors. It is no use expecting the buyer to
guessat these, and it isequally dangerousto
assumethat hewill delvedeeplyenoughinhis
tender appraisal to establish the truevalue o
oneoffer asagainstanother. Hemay, if hehas
thetimeand the ability. Far better to present
theinformation to himin such away that he
cannot overlook it. It israther asif the buyer
were an examiner and the tenderer the pupil.
The buyer is no more entitled to make
assumptionsthan the examiner is entitled to
guessat his pupil's knowledged the subject.
Both can judgeonly on the data presentedto
them.

Looked at the other way round, asa'protection’
document:

1 If thereisany item over which a doubt could
ariseasto whether it isincluded or not, then
the tender should make this clear. If, for
example, in an ingallation contract the
tenderer isnot includingan alowancefor lift-
ing tackle for off-loading purposes, then he
should state this specificaly. There must
dways be a statement defining the limit of
supplyand aschedul ed specificexclusions.

2 If the inquiry includes terms and conditions
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whichthetenderer considersunreasonable, it
is often difficult for him to decidewhat com-

mentsto include in his offer. Some forms of

inquiry either includestatementsto the effect
that any qualificationsmade by the tenderer
may lead to his being disqualified, or require
that the tenderer should give specific confir-
mationin histender that heacceptstheterms
and conditions offered. In any event, along
lis o suggested modifications to his pro-

posed conditionsadf contract may lead to the
buyer becomingsuspiciousor impatientwith
the tenderer, and so to the latter losing the
order. On the other hand, termswhich could
easily involvethe supplierin heavy additional

expensemay createriskswhichthecontractor
considersare unacceptabl e, having regard to
the price level o the contract. In those cir-

cumstances he must as a minimum make
clear in hisbid that he has certain objections
to theterms proposed and would wish to dis-

cusstheseif hisoffer isotherwised interest.
Thisat least establisheshisright to negotiate.
If the purchaser'stermsareinappropriate- if,

for example, they are'supply-only' conditions
for ajobincluding erection and commission-
ing - then the tenderer could state he has no
objection to the purchaser's terms as such,

but would proposeForm.. . which heconsid-
ers more suitablefor this particular contract
and on which he has based his tender. He
would be happy to discussand agreewiththe
purchaser on the conditionsto apply to the
order.

TENDER DOCUMENTS

In many casesthe purchaser will haveissued his
ownformfor the tenderer to complete. If so the
firm should ensure that they completeit in the
manner instructed. Itisunlikelyin the UK that a
firm's tender would be rgjected if they failed to
do so, but this can happen in some overseas
countrieswhen thefirst clerical check made on
the tendersisto seewhether or not they comply
with the tendering instructionsand if not they
aresummarily rejected.

If the purchaser has not issued hisown form,
it is suggested that in tendering for the supply
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and instalation o plant and equipment, the
form should beonthefollowinglines:

thecoveringletter

thespecification

list o exclusonsand scheduled services to
be providedby the purchaser

termsand conditionsd sale

thequotation.

One other document which the tenderer may
wishto preparein particularcircumstancesisan
executivesummary o histender. The decision-
making processfor large engineeringworkswill
usualy involvethose at the very top o the pur-
chaser's organization and at times, especialy
overseas, those who have a political interestin
the project, extending occasionally to the Prime
Minigter of the country itsalf - see Chapter 8 of
The Artd Tendering.

In thistype o situation the tenderer either
through his own contacts, or more likely over-
seas, hisagent, shouldtakestepsto bringthekey
featuresd hisproposal to theattention of those
with political power over thedecisionand whom
he believescan beinfluencedin hisfavour. Such
people are far too busy, apart from not being
appropriatelyqualified,to read pagesd detail. If
the tenderer does not take the initiativehimsalf
hisagent - if heisany good - issureto ask for an
executive summary and the experienced ten-
derer shouldhaveoneready.

What the summary should contain will
obvioudy vary from case to case but asa guide
the following points should be covered in an
overseas situation and many o them with
perhaps a dight difference of emphasis will
apply domestically:

1 Thebasiccontract price. Optional extrassuch
astrainingand sparesshouldbeomitted.

2 Thecompletion period.

3 The main financing terms presented in as
positiveamanner aspossible.

4 Bendfits which acceptance d the offer
will provide to the country with emphasisif
possible on the part o the country in which
the politician is known to have a particular
interest. Such benefitswouldinclude:

@ transfer of technology
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® use o loca manpower and materia
resourcesincludinglocal consultants/sup-
pliers. Ay firm in which the paliticianis
known to be personaly interested should
certainly bementioned.

® savings on foreign exchange due to the
ability totakepaymentinloca currency.

5 If itcanbesaid (seeagain Chapter 8cf The Art
d Tendering) that thereisBritish Government
support for the bid. A letter confirming this
fromthelocal ambassadorisawaysuseful.

6 Thelong-terminterest in, and commitment
of the tenderer to, the country concerned as
evidenced by theformation (if thisisthe case)
o ajoint venture company with alocal part-
ner, or atleast hishavingestablished aperma-
nent presencethere.

COVERING LETTER

Theam should be to keep thisasshort as poss-
ible. Ideally a coveringletter should do no more
than:

@ introduce the tender and identify the docu-
mentsd whichitiscomprised

@ stateif any aternative schemeor proposal is
being submitted and wherethiscan befound
inthetender

® refer briefly to any particularly important
aspectd theoffer and whereaboutsthisisset
outin moredetail

e if there are any mgjor reservations on the
termsd theinquiry, refertothese.

One reason for avoiding detail in the covering
letter is that after initial study it may become
detachedfrom thetender itself and be placedon
acorrespondencefile, and so not bereferred to
subsequentlyduringthetender appraisal. Noris
there any point in duplicating in the covering
letter information which isalready contained in
thetender. Further, because there may be doubt
as to whether the covering letter forms part o
the contractor's offer in the contractual sense,
the coveringletter should not be relied upon to
establish contractual rights. These should
dwaysbeset out in the body of the tender itsalf.
For an example seethe celebrated case o Davis
Contractors Ltd v Fareham UDC [1956] AC 696.
Here the contractor's covering | etter to histen-
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der which did contain reservations on his
absoluteresponsibilitiesfor the supply o |abour
and material swas not referred to when the con-
tract was placed and so did not become part o
the contract. Asa result the contractor was held
liableto complete hiscontract without any right
to claim any extension o timefor delaysdueto
labour shortages.

An example d a covering letter for a tender
for major plant and equi pment might be:

With referencetoyour inquiry number
4563168 dated 30 June 1995, we have
pleasureinenclosingour tender intwo
volumes, lettered A and B, together
with a separate folder o drawings.
VolumeA contains our offer together
withagenera descriptiond the plant.
Volume B containsour detailed speci-
fication.

Wehaveput forwardan alternative
layout for the coa handlingsection of
the plant whichwe believewill provide
substantial economiesboth in capital
and operating costs. Full technica
details o thisdternative are given in
volume B section 2, and the price
reduction weareableto offer isshown
in page21d volumeA

Inviewd yourinterestinthe plant
being operated with the minimum o
manpower wewould draw your atten-
tion to the comprehensive remote
monitoring and control scheme de-
scribedin section 1 of volume A and to
our substantial experienceinthisfield,
full particulars o which we have set
outinthat section.

We have carefully considered the
Terms and Conditions subject to
whichyour inquiry wasissued. In gen-
eral wethink theseto be very fair and
reasonable, but there are just one or
two reservations to which we have
referred in section 4 of volume A,
which we would like to discuss with
you in theevent o our tender beingof
interest.

We hopethat youwill find our pro-
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posds satisfactory and we shdl be
pleased to give you any information
whichyoumay require.

SPECIFICATION

Thisredly fdlsinto two parts: firgt, the generd
description o the plant being offered, and sec-
ond, the detailed technical dataand astatement
o theperformanced whichtheplantiscapable.

Intermsd layout it issuggested that the ten-
der should start with ageneral descriptiond the
plantwritteninsuchaway that it isinterestingto
read and can be understood by the customer's
senior management. Thisisthe tenderer's 'shop
window'. This, plusthe actua offer, is probably
the only part which the customer's senior man-
agement will read. It should therefore be made
comprehensiveand stressall the main technical
features and advantages which the tender con-
tains, but without obvious sales 'padding' and
avoidingtheused salesjargon. Itisasotheplace
wherethetenderer can stresshi spreviousexperi-
enceinthefied to which thetender relates. Itis
only too easy for afirm to assume that the cus-
tomer, becausehe has put himonthetenderlist,
isaware o the work which he has done. In fact
thisisoftennot so, andit isdwaysworthwhilefor
afirmto educatethebuyer in thisrespect.

The specification should then go on to state
the performanced whichthe plantiscapable. It
islikely that at least the purchaser's enquiry will
have indicated the essential performance
requirementswithwhichthe plant must comply.
Thetenderer should then confirmthat the plant
on offer can satisfy each of these or if not then
statethebest performancewhich can beoffered.
In so doing the tenderer needsto be clear asto
whether that which is on offer is guaranteed so
that should theoffer beacceptedit will becomea
firm contractual obligation, or if it is only a
design objective and the guaranteed levd is
somewhat less. In any event the tenderer needs
to ensure that for whatever he is guaranteering
there are included within the tender tests for
determiningwhether the guaranteeshave been
met or not and also the financid liabilities, usu-
dly in the form o liquidated damages with a
limit of liability, if they are not met. Theselater
points may have been included in the pur-
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chaser's enquiry but if not the tenderer must
cover them in the offer although preferably in
the commercia terms and not up front in the
first part of thespecification.

This part o the specification can conve
niently contain a summary of the main equip-
ment offered together with alist of theterminal
points and exclusons. This will be extremely
useful for the customer's purchasing and man-
ageriad gaff in comparing the broad extent of
supply of onetenderer against another.

The preparation o the detailed technical
specification will obvioudy vary tremendously
with the type of plant being offered, but some
suggested points for consideration are as fol-
lows

1 Makeit easy to read and follow. Remember
that the customer's engineers have only a
limitedtimeinwhichtostudy theoffers.

2 If the customer has not indicated how he
wants the specification sectionalized then
there are usudly two possibilities. In the
first case the tenderer should give complete
physica sections o the plant including dl
types of equipment within the section. This
can often be conveniently related to the sec-
tional breakdown o prices cdled for in the
priceschedule. Alternativelythe tenderer can
specify type df equipment or processing unit.
Thusadl the mechanical equipment might be
in one section, the eectrical equipment in
another, and the civils and structures in a
third. Thiscan be convenientin that the cus-
tomer's engineers need only then read that
sectionwhich concernsthem. Whichever way
itisdoneacomprehensiveindexisrequired.

3 If thecustomer has provided schedul esfor the
tendererstofill in, theseshould becompleted
in accordance with the customer's instruc-
tions. The tenderer should never attempt to
know better than the customer how he wants
thebid presented.

4 Ensure that information obtained from
sub-contractors and suppliers is properly
integratedinto the tender. Cut out from their
quotations material which isirrelevant asfar
asthe customer is concerned, and make sure
that thewholedocument readsasone.
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5 Use common item numbers throughout the
specificationand drawingsfor easy identifica
tion.

6 Méeke the maximum use of schedules for
giving technical data and characteristics o
equipment being offered, for example motor
and pump schedul esas opposed to pages o
descriptionwhicharetedioustoread.

ALTERNATIVES

One point which sometimes arisesiswhether or
not to include an aternative design which may
be cheaper or possesssometechnical advantage
over that on which the customer has required
that themain offer bebased. Theproblemindis-
closing the alternative at tender stage is that,
onceit has been submitted, the buyer may take
the view either that he must obtain competitive
quotationsfor theaternativefrom other tender-
ers, or that at least he should give the other ten-
derer-the opportunity of submittingtheir own
alternative proposals. In either event the firm
may lose the commercia reward which their
ingenuity should have earned for them. Much
depends on the tenderer's view of the action
which he considersthe buyer islikdy to take. If
he can be reasonably confident of getting a fair
deal, then heisprobably best advised to disclose
thealternativein histender, so asto besurethat
it is taken into account when the tender com-
parisonismade.

EXCLUSIONS AND SERVICES TO BE
PROVIDED BY THE PURCHASER

Idedlly this schedule needs to be sufficiently
comprehensive to prevent any doubts arising
later as to whether a particular item was
included in the offer or not, or asto the extent of
the services which the purchaser is required to
perform. There should be a clear statement of
the contractor's physical limits of supply and if
the contractor's supply connectsto that of the
purchaser or another contractor of the pur-
chaser's who is responsible for managing the
interface. In the initial stage of submitting his
tender, however, the tenderer may decide to
leave himsdf room to negotiate and not be
entirely specific, so that, when called to discuss
his offer, he can play it according to his judge-
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ment of how hisbid standsin relationtothosedf
hiscompetitors. Thesecan belegitimatetender-
ing tactics, but there is clearly the risk of being
caught and of either havingto provide moreser-
vices to the purchaser or receiveless from him
than wasenvisaged when thetender priceswere
prepared.

TERMS AND CONDITIONS OF SALE

If the purchaser has not stated any termsor con-
ditionsd contract in hisinquiry, then it isopen
to the contractor to submit his offer subject
either to his own individual termsor in accord-
ancewith oned the standard setsof conditions
o contract published by the engineering insti-
tutes or the contractor's own trade association.
Generdlyitisinthetenderer'sintereststo satisfy
the purchaserthat he hastaken an objectiveatti-
tude in respect of terms of contract, and from
thispoint o viewitiseasierfor himto do thisby
using a standard institute form than by using
onewhich he has prepared himself. Thelatter is
bound to be looked at by the purchaser with
some suspicion. Moreover, the purchaser's gaff
will probably befamiliar with theinstituteform,
and thus the tenderer will again earn favourable
marks by having smplified and reduced the
work of tender appraisal. If the tenderer is
putting forward one of the institute forms, for
exampleform ME/1d the Institutesdf Electrical
and Mechanical Engineers, there are a series of
blanks which requireto be completed covering
terms of payment, liquidated damages and so
on. It isto the tenderer's advantage to put for-
ward proposal sfor these beingcompl eted which
should be the most favourable to himsdf that
reasonably he can expect the purchaser to
accept. In practice they will be the subject of
negotiation, but at |east thiswill allow the firmto
maintain that those are the terms upon which
their priceisbased.
Thesamesituationarisesinreversewhenthe
purchaser statesthetermsand conditionsin his
inquiry. If these are one of the institute forms,
perhaps with minor modifications to suit the
purchaser's particular circumstances, then the
contractor can normally accept these without
any difficulty. If, however, the purchaserhas pre-
pared hisown conditions, then the contractoris
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bound to regard these as being subjective in
their approach and to submit them to acritica
examination. If the result of such examinationis
that the contractor considersthe conditionsare
more onerousthan heis prepared to accept, he
, is often in something o a dilemma as to the
extent to which he should make his objections
known in histender. On the one hand he does
not wish to offend the purchaser or in an
extreme case disqualify his bid from being con-
sidered; on the other hand, unless he makes
some reservations at tender stage he may be
taken to have accepted the conditionswithout
qualification.

If the contractor does consider the terms
offered unacceptable, then as a minimum he
must make it clear that there are certain points
whichhewouldwishtodiscussintheeventd his
tender being otherwise acceptable. How much
further he goesin being specific asto his objec-
tionsor in puttingforward altemativeconditions
o contract must depend on the circumstancesd
the particular inquiry, and the view which the
tenderer takes as to the purchaser's likdly reac-
tions. In making his decision the contractor
shouldtakeintoaccountthefollowingpoints:

1 If thetermsofferedarewholly or largely unac-
ceptable, then the tenderer must put forward
an atemative basis, and this should be as
objectiveaspossible.

2 If the purchaser is likely to place the order
without post-tender negotiation, then again
the tenderer needs to submit his offer in a
form in which it could be accepted; that is, if
there are particular clauses to which he
objects he should propose alternative draft-
ing.

3 If ontheother hand thereislikely to be room
for negotiation, then thetenderer may beina
better position if he merely indicates his
objectionsin principlebut without drafting.

4 The character o the purchaser's staff and
their degree of sophistication in commercia
matters.

5 Any known rules or procedures established
within the purchaser's organization, for
instancethat modificationsto standard con-
ditions have to be submitted to head office,

which is dmost dways unpopular. Here it
may be possible for the tenderer in negotia
tion to achieve the desired result in some
other way, for example by a sideletter to the
contract. In his tender, therefore, dl he
would beadvised to dowould beto establisha
negotiatingposition.

QUOTATION

There can obvioudy be no standard form for
this, but thereareanumber o pointswhich nor-
mally requireto beconsidered asfallows

Thevalidity o the offer. Although a promise
to keep an offer open for a certain period is
not legdly binding, unlessthe purchaser has
given consideration for the promiseg, it is
important commercialy for the tenderer to
make clear the vdidity period of his offer.
Thisgiveshimtheopportunity o revisinghis
offer once its vdidity has expired without
beingaccused o actingin badfaith.

Whether prices are fixed or subject to price
escalation. If the latter, the basis on which
priceescalationisto becal cul ated.

Whether the individual pricesin a schedule
of prices congtitute separate offers, or
whether the only price which is open for
acceptanceisthetotal for theschedule.

If feesare quoted as a percentageit must be
made absolutely clear what is the base to
whichthepercentageisto beapplied.

If arebateor discountispayableaboveacer-
tain minimum figure, whether thisis calcu-
lated on thewhole o the sum or only on that
part whichisin excessdf the minimum. An
examplemay makethisclear. Onatender for
the hired constructional plant the tenderer
offersa deferred rebate according to the
valued plant hiredfrom himduringtheyear
accordingto thefollowingscde:

Over£100000 2%%
Over£150000 5%
Over £200000 7% %

If the total value of plant hired is £230 000,
thisiscapabled twointerpretations:

* that thewhole£230000issubject to adis-
count o 7% per cent, thatis£17 250
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@ that onlytheexcessat each stageissubject
totheappropriaterated discount,thatis:

£50000at2%x% = £1250
£50000at5% = £2500
£30000at7%4% = £2250
Total £6000

It hardly needsto bestressed how important
itisthat theoffer iswrittenin such away that
thereisno ambiguityastowhat isintended.
If any item isdescribed asprovisional,butis
later to be converted to a firm price, that
there is included somewhere within the
termsdf contract astatement asto how this
isto bedoneand what factorsareto betaken
into account. Isthe contractor, for example,
entitled to make adjustmentsin his basisd
pricing because o events which have hap-
pened or knowledge which he has gained
subsequently as to the conditions under
whichthework will beexecuted?

If thevaluedf any item isto be determined
according to the quantity o work done or

10
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services provided, that againthe mechanism
for doingthisisclearly established. If a bud-
get estimatefor suchitemsisgivenit must be
clear whether this sets a contractual ceiling
or not.

If any work isto be executed on a daywork
basis, then the items included within the
percentage on-cost, the base to which the
on-cost is to be applied and the hours for
which payment is to be made need to be
clearly set out. For example, is the percent-
age applied to the actual wages paid, includ-
ing bonus and/or overtime?What grade of
supervision is within the on-cost percent-
age?ls travelling time to be paid for by the
purchaser?

Isdl overtimeincluded within the contract
price, or isovertimeover acertainlimitto be
padfor,andif soonwhat basis?

In respect of imported items, are freight,
importduty and thelikeincluded, andwhois
responsible for fluctuationsin the rate of
exchangeif any paymentsareto be madein
foreign currency? See aso 'Sufficiency of
tender' onp. 108.
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Tender appraisal

The tenders having been prepared and submit-
ted, the purchaser now has the task o tender
andysis. There will be considered first the
appraisal o tendersfor plant and equipment or
process plant and then tenders for civil and
building works. The appraisal of offers submit-
ted by competingtenderersfor plant and equip-
ment or process plant is not easy; nor is it
something which can be carried out whally by
any one section or department in the pur-
chaser's organization. It must be treated as a
joint technical and commercial exercise, and
on thetechnical side must embraceadl thetech-
nical functionsinvolved in the work concerned.
Nor is it smply a matter of assessing capital
costs, operating and maintenance charges
must also be considered. Further, the effect of
financial factors such asterms o payment, the
financial consequences o earlier or late com-
pletion, and the effect on the purchaser's cash
flow position of payingincreasesin capital costs
to secure reductions in operating and main-
tenance cost, may need to be assessed by the
accountants.

The purchaser's overal objectiveshould be
to select that offer which he considerswill prove

to be the most economic when assessed over a
reasonable pay-off period, provided always that
the capital costs of this offer are such that they

can currently be afforded. This assumes that the
purchaser, it he is subject to the Public Pro-

curement or Utilities Directive, hasstated in his
notice in the journa that he intends to award
thecontractto thef i r msubmittingthe most eco-
nomically advantageous offer and hasincluded
either inthe notice or theinquiry the criteriaon
which hewill make his decision. Aswas pointed
out in the Harmon case it is only the criteria
which make the expression 'most economically
advantageousoffer' meaningful. Itisnot consid-
eredthat with tendersfor other than perhapsthe
most simplest of worksthereisever any justifica-
tion for the selection o the successful tenderer

beingmadeon the basisonly o thelowest pri

It maywdl bethat thefirmsubmittingthelow:
tender winsthe day, but this should mean that
on abalanced assessmentd priceand other rel-
evant factors that provides the best value for
money.

It is suggested that in making that assess-
ment it is worth while to systematize the
approach, both to establish uniformity and to
reduce any biaswhich there may be towardsor
against any particulartenderer. Theaim should
beto maketheapprai sal asobjectiveaspossible.
Thisis a necessary requirement for good con-
tracting practice and mandatory under the
Public Procurement and UtilitiesDirectives. Itis
also necessary under the Directivesfor an audit
trail to be established so that, if challenged, the
purchaser can demonstrateobjectivity and com-
pliancewith the chosen award procedurein his
selectionprocess.

ORGANIZATION OF TENDER
APPRAISAL

In order for the above objectiveto be achieved

the following guidelines are proposed:

1 Aformalized procedureshould beestablished
and included in the organization's manual of
procedures Itis the scope of this work

to detail such a procedurebut it would need
to include:

® thereceipt and administration of the ten-
der documents

® the responsbilities o the departments
involved

® thesettingdf objectiveaward criteria

® theformationd teamsfor tender appraisal

® theformat o reportingon the appraisa o
tenders

@ theestablishment,functionsand authority
of atender review board

@ authorityfor theaward of contracts

@ authorizedsignatoriesfor contracts.
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2 For each contract a team should be estab-
lished to carry out the appraisal. For tenders
of any magnitude it is suggested that this
should comprise much the same team who
originaly carried out the planning o the pro-
ject (seep. 3) and prepared the enquiry. The
teamwill thereforecomprise:

@ theproject manager asleader

® the project engineer responsible for the
technical aspects of the tender — with a
multidisciplinary project histask will beto
co-ordinatethespeciaist engineerseach of
whom will examinethat part of the tender
relatingto their specidity

@ a purchasing or contract officer who will
undertake the assessment o the contrac-
tual aspectsd thetenders, and

@ arepresentative of thefinance department
to examinethefinancial detailssuch asthe
termsd payment and the effect of escaa
tion formulae. With lower-value contracts
or where the purchasing/contracts depart-
ment hasthe necessary expertisethiscould
bemadethefunctiond that department.

Prior to the return o tenders the project
manager should have established the plan for
thetender apprai sal whichwill comprise:

1 Thedetailed programmefor the appraisal o
the tenders, the negotiation with oneor more
tenderersandthe placingdf thecontract.

2 Theavailability o theteam members.

3 The establishment in detail o the award
criteria. If the contractissubjectto either the
Public Procurementor the UtilitiesDirectives
these will have been given in outlinein the
noticeinthejournal.

4 Seeing that al administrative arrangements
havebeen putin placefor handlingthereceipt
of tenders, ensuringtheir secure custody and
limited distribution, and accommaodation for
their secure appraisal in accordancewith the
appropriatemanual of procedure.

As recommended in thelist o pointsfor inclu-
sion within the organization's manual of pro-
cedure,itissuggestedthat atender review board
should be constituted which would receive the
formal report from the project manager on the
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results o the appraisal and give the authority
eitherfor theaward of thecontract or for thecar-
rying out of final negotiations assuming that
such negotiationsare permitted. If the contract
issubject to the Open or Restricted procedures
of the Public Procurement Regulationsthen the
authority is only entitled to see clarification of
thetender and not to negotiate on fundamental
aspectsdf the tender, which rulesout post, ten-
der negotiations. It dso follows that in the
restricted or open proceduresunder the Public
Procurement Regulations the authority cannot
accept atender whichisnon-compliant, at least
in any fundamental aspects which affect com-
petition. In order to be accepted the bid must
comply with the conditions established by the
invitation to tender documents. See further
Arrowsmith, pp. 232and 248.

AWARD CRITERIA

If the purchaser hasissued a detailed specifica
tionwhichsetsout not just therequirementsbut
aso how these are to be achieved, that isit is
totally prescriptive, theaward criteriaare:

@ Conformity with the purchaser's specifica-
tion.

@ Conformity with the purchaser's terms and
conditions d contract assuming again that
thesearetotally prescriptive,for examplethey
lay down the terms o payment, liquidated
damagesfor delay, bondingrequirements.

® Price

® Any other qualitativefactorsof importanceto
the purchaser which could be, for example,
proposals for management, QA/QC pro-
cedures, quality of project management staff,
approach to Construction Design and Man-
agement Regulations, and degree of sub-
contractingproposed.

These should have aready been decided
prior to thereceipt of tenders (andif the con-
tract is subject to the Public Procurement
Regulations published in the noticein the QJ
orlistedintheinvitationtotender).

If, asismore commonly the casetoday, the pur-
chaser has only listed his requirementsin the
form o a performance specification and it has
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been |eft to the tenderersto proposethe meth-
ods and designsthey would use to satisfy those
requirements, then the tenderer's specification
must beexaminedin order to:

® assesswhether or not it appearslikdy that it
will meet the requirements, that isthedegree
o confidencethat the purchaser can havein
thetenderer'sproposals

@ assesstherisksassociated with thetenderer's
proposals and how the tenderer proposesto
managethese

® review the tenderer's experience with this
particular type of work and consider any
referenceplantswhichthefirmcanidentifyas
having been designed and constructed by
them

® ensurethat the guaranteesput forward by the
tenderer as to plant performance, main-
tenance and operating costs, and any other
key performancecriteria, meet thelevespro-
posed by the purchaser in his performance
specification

® review the degree o flexibility in the ten-
derer's proposal sto dlow for future changes
of useorincreasein capacity

® examine the tenderer's programme for the
design, procurement, constructionand com-
missioningdf theplant to ensurethat it meets
the purchaser's requirements and appears
redigtic.

As regardsthe commercia proposalswherethe
purchaser has laid down mandatory require-
mentsthesemust be checked to seethat thefirm
has complied with them. If the purchaser has
left it to the tenderers to come forward with
their own proposals, for example on terms o
payment, these need to be examined to see
what benefits or otherwise they offer to the
purchaser.

Agan assuggested abovetherewill be quali-
tative factors which need to be taken into
account.

Where it is feasible there should have been
established in advance, for any factor regarded
as fundamental, minima below which the bid
becomesunacceptable.If, for example, the plant
isrequired as a minimum to have a 90 per cent
guaranteed availability then a bid which only
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offered 85 per cent should be rejected regardless
of price.

It is sometimes advocated that a two-
envelope system should be adopted in order to
ease the applicationd this rule. One envelope
contains the price and the other the technical
and commercia proposals. The price envelope
isonly opened if the bid istechnicallyand com-
mercially compliant.

There are in practice difficulties with the
operationd any systemwhich callsfor thergjec-
tiond bidswhich are either technically or com-
mercially non-compliantin somerespect,which
athough materia is not fundamental asin the
above example d availability, althoughit isthe
system which applies grictly under the Public
Procurement Directives. Especidly commer-
cidly firmswill often offer lessinitialy than they
are willing under pressure to accept. Levds of
liguidated damages, guarantees, periods of
defectsliability, overdl limits of liability are al
examples o points on which the firm may be
preparedto negotiate. Leaving aside public pro-
curement rules, isit appropriate to rule out o
considerationa bid whichiscommercidly non-
compliant on one or more of such issues?It is
suggestedthat theanswer issurely 'no’. Tosome
extent the purchaser often does not know what
the market place will accept. He would like a
three-year defects period instead of the usual
twelve months. He asksfor it in hisenquiry and
the best responsewhich hereceivesistwoyears.
In negotiation he might obtain thirty monthsas
part d an overal commercia bargain. It would
surely only be sensible to give himsdf that
opportunity.

Therearetwo other problemswhich the pur-
chaser facesin tender assessment. First, where
he hasissued a performancespecificationdiffer-
ent firms will have offered different solutions
each o whichwill impact on their price. Energy
consumptionsay per tonne d product, training
schemes, facilities required from the purchaser,
are but a few examples. How is the purchaser
then to compare the bids?This may be termed
the quantitativeproblem. The second problem,
the qualitativeone, is combining the qualitative
issues referred to above with the quantitative
oned price.
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METHODOLOGY

A
lin
1

2

possible system could be on the following
es:

Check the arithmetical accuracy o dl ten-
ders. With a plant contract on a lump sum
basisthe effect of any arithmetical errorswill
bethat thetotal lump sum doesnot equal the
total o the sectionalized or itemized prices.
Theoften-statedstrictruleisthat thetenderer
should begiventheopportunity eitherto:
(a) withdraw histender, or
(b) confirm histotal lump sum and indicate
the adjustment which he wishes to make
to the sectionalized/itemized prices to
mai ntai nthearithmetical balance.
It isfor the purchaser, probably through the
project manager, to decide whether in any
giveninstanceto applythisruleor wherethere
is clear evidence, say that the section priceis
correctandthelumpsumtotal wrong,todlow
the tenderer to correct the total. Where this
would beto the purchaser's advantagein that
it would be unreasonableto expect the ten-
derer to stand by thelump sum total, the cor-
rected price would till be the lowest and the
purchaser is satisfied that the error was gen-
uine, then it would seem commercialy sensi-
bletodlowthetendererto amend.
Considerthetotal lump sum pricesassubmit-
ted and establish that each firm has quoted
for the same scope o supply. Eliminatefrom
further considerationany offer of, say, more
than 20 per cent abovetheaveraged thelow-
esttwobids.
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3 Havetherelevant partsdf each tender exam-

ined by the team members in accordance
with predeterminedchecklists. An example o
such lists for each o the three functions -
technical, commercial and financial —isgiven
bdow. Eliminate any tenders which do not
comply with requirementswhich have previ-
oudy been established as essential. Adjust
each bid by a financial penalty or bonus
according to whether or not it would involve
the purchaser in additional costs or provide
him with extra benefits below or above the
previoudy established norms. In instances
where a quantified assessment cannot be
made then a qualitative comment should be
made.

A smplified example is given in Table
9.1
If the contract isalong-term one for amgjor
project extending over five years with sub-
stantial paymentsin thelater yearsand vary-
ing terms of payment submitted by the
tenderers, thefurther step should be taken o
discounting the payments back to today's
date and so arrivingat the nett present value
o the tender. Tables of discount values are
availablefor thispurpose.
If any tender does not comply with a funda
mental mandatory requirement then the pro-
ject manager isto be notified and that tender
is then rgected. The price as adjusted of the
two or at the most three most favourableten-
derswould then be combined with the quali-
tative assessment as described in the next
section.

Table9.1 Adjustedassessmentof tenders for design, supply, installation, commissioning and testing of plant/equip-

mentor process plant

Simplifiedexample

TECHNICAL APPRAISAL

11

12

1.3

TENDER PRCE
ADD DEDUCT

Tender complieswith essential mandatory requirements of the specification?

If no, the tender should be rejected. yes/no

Tender is below required standards in non-essentialmandatory requirementsof the
specification and assessed amount to bring it up to requiredstandardsis f ........
Tender is above required standardsin the following respects and assessed value of

reductionswhich couldbe madeis f ........
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1.4 Penaltiesto be applieddue to failure of tenderto offer performanceguaranteesin
accordance with the specification but which are still acceptable, or bonusesto be
applied becausetender offers performanceguarantees above those specified.

DESIGN, SUPPLY, ERECTION, TEST AND COMMISSION AND TEST TENDER PRICE
ADD DEDUCT
15 Effecton contractprice of alternatives offered, adjusted as
necessaryfor alterationsto programme.
(@) [Inserthere the items which wouldbe
(b) affected- forexample, foundations, struc-
(0 turalsteelwork.]
1.6 Effectof the design offered on the cost of the work to be carried out by the employer.
1.7  Effectonthe purchaser's costs above/below those anticipated due to:
tenderer's proposed site utilization
tenderer's proposed programme of site works
tenderer's requirements for the use of common facilities with other contractors.
1.8 Assessmentof costswhich will be incurredby the purchaser due to:
items excluded by the tenderer from his scope of work
demands made by the tendereron the purchaser for the provision of extra facilities for testing and so on
location of contractor's works causing extra costs for contractadministration, visits to
inspectionand so on
delays in tenderer's responsetime to the remedying of defects dueto his remote location
tenderer's spares recommendations being above the anticipatedlevel
consumption of consumables being above the anticipatedlevel.
1.9 Capitalized effect of additionsto, or deductions from, the stated norm for operating labour.
Effect to be assessed over, say, ten years.
1.10 Capitalized effect of any additionsto, or deductions from, the norm of maintenance costs
dueto equipment or other work standard offered by the tendereras part of his specification —
for example, use of pumps with low initial but high operating costs, painting of steelworkto
reduced standards. The effect to be assessed over, say, ten years.
1.11 Does the tender meetthe minimum performancestandards specified by the employerin

his enquiry? yes/no
1.12 If yes, doesthe tender guarantee any financialbenefit to the employer over the minimum
standard specified? yes/no

If yes, state the assessed benefit capitalized over, say, ten years, takinginto accountany
additional expenseto which the employer would be put to earn such benefit.

1.13 Hasthe tenderer acceptedthe liquidated damages specified for failure to meet guaranteed
performance? yesino

1.14 If no, state the capitalized detriment the employer would suffer by acceptance of the tenderer's
proposalsfor a given loss in efficiency.

COMMERCIAL TENDER PRICE
ADD DEDUCT

2.0 Hasthe tenderer made any qualificationsto the proposed contract conditions?If so,

assess the additional risk/cost to the purchaser if these were accepted. Examples could be:

inclusion of overall limit of liability

reduced defects liability period

exclusion of liability for defects after

expiry of defects liability period



72

TENDERING AND PLACING THE CONTRACT

addition of extra events allowing the tenderer an extensionof time for completion
reductionin rate of liquidated damages or lower limit of liability

exclusionof liability for delay after maximum |imit of liquidated damages reached
reductionin liquidated damages for failure of plant to meet performancerequirements
limitations on purchaser's right to reject if plant performanceis below a level at which

maximum damagesare reached.

21 Hasthetendereragreedto satisfy the requirementsin the invitation to tender regarding
the submission of bonds and parent company guarantees?If not, are any modifications

proposed acceptable?

yes/no

2.2 Ifthetendererisaconsortiumor joint venture, is it clear that all membersaccept joint

and several liability?

yes/no

Note. If the answer to either 2.1 or 2.2 is no, the tenderer must be requiredto amend.

2.3 Ifthe tenderer is an overseasfirm, has he quoted on atotally inclusivebasis for all costs
involved in delivering material to site and bringing in of any foreign labour or
supervision?If not, any extra costs must be assessed and added.

FINANCIAL

TENDER PRICE
ADD DEDUCT

3.0 Hasthe tenderer quoted in the required currency, normally sterling, without reference

to an exchange rate?

yes/no

Note. If no, it is suggestedthat the tenderer shouldbe requiredto agree to his tender
being convertedat the exchange rate ruling at the date of tender submission and
thereafter to remain fixed, or to withdraw his tender, unless the purchaser is willing to
accept the exchangerrisk. In the latter event the purchaser must make an assessmentof

his additional risk and add it to the tender price.

3.1 Hasthe tendererquoted on afixed price basis or, if the enquiry allowed for escalation,

in accordancewith the formula proposed by the purchaser?

yes/no

If no, it is suggestedagain that the tenderer should be requiredto conform to the terms
of the enquiry or withdraw unlessthe purchaser is willing to accept the additional costs,
in which event he must make an assessmentand add it to the tender price.

3.2 Hasthe tenderer acceptedthe proposed terms of payment?

yes/no

If no, again it is suggestedthat the purchaser should proceed as in 3.1 above.

If tenderers have been asked to put forward their own proposals on terms of payment,
the purchaser must bring these to acommon basis for appraisal purposes by selecting
the one which is the most favourableto him and adjustingthe others.

The above table should be completed for each
tenderer in a standarized format. Although the
headingis'Technical appraisal'the adjustments
to be made to the price should be the joint
decisiond theengineeringand commercial Saff
engagedintheappraisal.

The above notes suggested that the adjust-
ments where necessary to the tenderer's price
should be made by the purchaser. It is recog-
nized that some organizations proceed in the
aternative manner o asking the tenderer to
price out the qualification which he has made

himsdlf. Theriskin proceedinginthat manner is
that it encourages the tenderer to put in the
qualificationso asto give himsdf the chance of
either adjusting his price or not after the bids
have been opened, and whenhe can beassumed
to have a reasonably good idea of where he
stands in the order of bids. For thisreasonitis
considered that the purchaser should make the
adjustments himsdf in an objective manner
which iscapable, if necessary,d being judtified
asfair tothetenderer.
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METHOD OF COMBINING PRICE AND
QUALITATIVE FACTORS

At thetimed invitingtendersthefollowing need
tobeestablished:

® quality/price ratio

® qualitythreshold

® qualityfactors

® weightingsto begivento each qualityfactor.

The quality/price ratio gives the proportion of
the total overal score for the tender to be
alocatedto priceand thetotal toquality.

The quality thresholdis the minimum qual-
ity mark which is acceptable. If any bid fdls
below the quality thresholdthen it iseliminated
regardessd price

The quality factors should be assessed for
each project depending on their significance.
Somesuggestionsare: thetenderer'sQA/QC sys
tem; their project management system; thequal -
ity of their senior saff and experiencedf similar
contracts; their approach to safety in particular
the CDM regulations; overal technical merit
o their proposals including any innovative
solutions; identification of specific risks and
proposalsfor managingthem. If partneringwas
proposed it couldincludetheir understandingdf
partnering, experience in partnering and top-
levd commitmenttoit down thesupply chain.

Theweightingsfor each factor will again be
proj ectspecific but they must add up to 100.

There are various ways in which the price
can be scored. The Government in ther
Procurement Guide no. 3 Sdection of Con-
sultants and Contractors have suggested the
following:

® the mean d the three lowest tenders above
thequalitythresholdisallocated 50 points

® 1 point is then deducted from the score of
each tenderer for each percentage point
abovethemean

® 1 pointisadded to the scored each tenderer
for each percentagepoint below the mean.

Thetotal quality scorefor each tendererismulti-
plied by thequalityweightingand the pricescore
by the price weighting. The two are then com-
bined.

The Government guide suggests that this
method should not beapplied mechanicallyand
that intheend thereisan element o judgement
to be applied. Thiswould seem to be more so if
thefigurescameout very closeto oneanother. If
the gap was significant then the method would
provide avery persuasiveargument in favour o
awardingthecontract to thefirmwhoscoredthe
best overall assessment. Idedly the quality scor-
ingshould bedoneinignoranced the pricesbut
this may not be practical. A worked example is
givenonthefollowing page.

® Theusefor constructionworksasmuchasfor
plant contractsof a pointssystemfor combin-
ingthequalitativefeaturesdf thetenderswith
the price as submitted. The actual factors to
be used may differ according to the nature of
the contract and in particular the extent to
which, if at al, the contractor is responsible
for design. Many of the factorswill be much
thesame, however, aswill bethe principlesd
application.

BUILDING AND CIVIL ENGINEERING

Inthecased buildingand civil engineeringcon-

tractsthe procedurewill differ in that thework of

tender appraisal will normally be largely the
responsibility o either the employer's own civil

engineersor gquantity surveyors or consultants
employed on his behalf. However the following
points do require attention on the commercial

sde

1 A civil engineering contract under the stan-
dard ICE conditionsisa remeasurement con-
tract; there is no initial lump sum price. If
therefore there is an error in extension this
has no effect on the final price paid by the
employer. It is accordingly necessary for the
individual rates to be checked. Thisisdso a
safeguard againgt the submission by a ten-
derer of an unbalanced bid in which he has
priced somework high, and other work low, in
the bdief that there will be a substantial
increase in the quantity o some and a
decreasein the quantity of others. Any such
bid shouldberejected.

2 On lump sum contractsif an error in rates,
extensions or totals is not discovered by the
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Projectqualityweighting 60
Project priceweighting 40

Table 9.2 Exampleof scoring of qualityand price for tenderers
FirmA

Criteria  Score Weighted
weight score

Qudity

criteria

Risk management
CDM awareness
QA/QC
Quadlificationd gaff
Maintainability
Programme

Totd

PriceEm

Pricescore
Quadlityweighted score
Priceweighted score
Totd

Position

Quality threshold55
FirmB FirmC
Score Weighted Score Weighted
score score

employer or the engineer beforea contractis
awarded the contractor is bound to carry out
theorigina work at thetendered sum. If, how-
ever, the employer or engineer does discover
theerror through readingthe billsof quantity
(whichin thiscaseare only to be used for the
purpose o pricing variations), the courts
would order rectificationdf the error, so the
tenderer ought to be alowed the opportunity
to correct the mistake. This meansthat on a
lump sum building contract at |east the bills
d quantity of thelowest two tenderers ought
to be checked, particularly if these are close
together in price, in order to ensurewhich o
themisthelowest.

Thisassumesthat theerrorisgenuineand
not adeliberatemistake by thefirm so it can
have the opportunity either to correct it or
not, onceit knowsthe pricesd the other bid-
ders. If that is suspected, the firm should
be told either to stand by their tender or
withdraw - see the Code of Procedure for
Selective Tendering published by the Nationa
Joint Consultative Committee of Architects,
Quantity Surveyorsand Builders.

It isimportant that the contracts or pur-

chasing officer as representingthe employer
should be aware of, and involved in, these
issues, since the engineer has normaly no
authority on the employer's behdf to make
decisionsrelativeto mistakesat thetendering
stage.
By virtue of the risksinvolved in the design
and executiond civil engineeringworks, and
o theway inwhichthroughthe conditionsd
contract these are apportioned as between
the employer and the contractor, there is a
strongtendency for such contractsto become
abattlefield for claimsrather than a coopera-
tiveeffort betweenthe partiesto achievetheir
commonobjectived compl etingtheworksto
the employer's satisfaction and o the con-
tractor being fairly rewarded for his efforts.
Much can be done at the stage of inviting
tendersand o tender analysistoimprovethis
situation, first by thecareful selectionof firms
tobeinvitedtotender and then by:

@ ensuring that the tenderers have made
availabletothemd| information necessary
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relatingto the physical conditionslikely to
be encountered and the requirements of
the employer and the engineer rdative to
thedesignand executiond theworks, and
® examiningtheinitial low bidder sufficiently
in respect of his construction methods,
sources o materials and labour, plant
availability, construction programme,
intended site management and his design
proposals for temporary works, so as to
minimizehisopportunitiesfor the submis-
siond claimsand satisfy the employer and
hisengineer that thecontract islikely to be
properly and efficientlyimplemented.

Blind acceptance of the apparently lowest offer
isonly likely to result in an over-run of the cost
budget, delaysin completion and endless hours
spent inwrangling.

POST-TENDER NEGOTIATION

When the final steps o the analysis procedure
havebeentakentherearethree posshilities:

{a) thereisone bid whichisin conformitywith
the purchaser's requirementsand which he
isprepared to accept without further negoti-
ation, or

(b) thereisone bid which the purchaser prefers
significantly to any other but which doesnot
wholly meet his preferred requirements,or

(c) there are two or more bids which are close
enough to each other that the purchaser
would prefer not to make a decision until
afterfurther negotiation.

Where the purchaser is subject to the Public
ProcurementDirective,evenif hehaschosenthe
restricted procedure, it would appear that it is
not open to him to undertakepost-tender nego-
tiation. It hasbeen stated by the Council and the
Commissionthat:

in open and restricted proceduresall
negotiationswith tendererson funda-
mental aspectsdf contracts, variations
o which are likely to distort com-
petition and in particular on prices
shall be ruled out; however discus-
sionswith tenderersmay be held only
for claifying or supplementing the
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content of their tendersor therequire-
ments o the contracting authority
provided this does not involve dis-
crimination.

With contracts subject to the Public Pro-
curement Directivestherefore placed under the
restricted procedure, it would appear that the
purchaser must accept the most economicoffer
provided that it meets his mandatory require-
ments as specified in the invitation to tender,
even if he believesthat he could obtain a better
bargainby post-tender negotiation. In particul ar
it issuggestedthat he cannot seek by such nego-
tiation to obtain a reduction in the tender price.
Althoughthereare provisionsin thosedirectives
under which, exceptiondly, tenders may be
invited according to the negotiated procedure,
they are only o very limited application - for
detailssee Arrowsmith p. 256 et seq. For present
purposesthey will beignored.

However the Utilities Directive does alow
the purchaser an absol utefreedomto choosethe
negotiated procedure. Inthisinstancetherefore
it does not appear that thereare any restrictions
on the purchaser's right to negotiate, provided
that hedoes not offend against the basic rulesof
objectivity and equality o treatment. With con-
tracts not covered by any o the directivesthe
purchaser is totaly unrestricted in his entitle-
ment to negotiate.

Therefore under the Utilities Directive or
with contractsnot covered by any directiveit is
suggestedthat the purchaserin cases (b) and (c)
above should proceed to negotiate. Only in the
very limited circumstancesthat the purchaseris
regularly in the market for the work in question,
the number o firms with whom he deal sfor that
workislimitedand they aredl confident that the
purchaser never engagesin post-tender negotia-
tions, will thetenderershavefollowed theruleof
'final offer firdt'. In any other case the tenderers
in order to protect themsel veswill haveincluded
itemsd ‘fat' in their bidsin order to havesome-
thing to giveaway, if necessary, in negotiations.
The implications o this to the purchaser are
clear. Unlesshe can betotally confident that he
isin the one case abovedescribed, when he will
havereceivedthefirm's best offersthefirst time
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round, then he should negotiate- and heshould
do soin case (c) abovewith both tendererswho
should each be aware of the negotiationstaking
placewiththeother.

Obvioudy a careful record must be kept by
the purchaser of any negotiations held and o
price reductions or other amendments agreed
by the tenderer to histender. After the conclu-
sion d the negotiations, unless prior approva
has been obtained, the project manager as
leader df the negotiations should refer back to
thetender board for authority to award the con-
tract. Therearethen still twoimportant stepsto
betaken.

First, a permanent record must be made of
the contractor'ssuccessor otherwisein bidding
for that particular contract. This should record
the salient features brought out by the tender
appraisa, thatis

1 Priceat whichthecontractisplaced, or would
have been placed if the tender had been
accepted.

2 Completion period promised related to that
price.

3 If applicable, the performanceguaranteed.

Idedlly theseitemsshould be recorded insuch a
way that they can at alater date be compared in
thecased thesuccessfultenderer withthesame
data derived from the contract completion
report. In thisway an assessmentcan bebuilt up
o what wasachi eved agai nst what was promised
at tender stage. Thisinformation, together with
the data on those firmswho were unsuccessful,
can then in turn be used to build up the vendor
rating assessment for use in the selection o
firms to go on future tender lists and in the
appraisal o offerswhensubmitted.

TENDERING AND PLACING THE CONTRACT

Thewhole operation becomesa continuous
cyde Itisdf coursenecessaryalsototry toavoid
making it a closed shop of adowly diminishing
number o firms. Assuming that the levd o
demandfor the particular typesdf work involved
remainsat |east partly static, theemployer must
ensurethat heiscontinually testingthelevel sof
price, delivery and quality by inviting new firms
that he considers capable of meeting his stan-
dards.

Second, if thefirmsthat are unsuccessful are
to be given the chanceto improve their perfor-
mance, they must be told where they went
wrong. Once, therefore, the contract has been
placed, each o the firmsthat were included in
thefinal shortlist should begiventheopportunity
to come and discuss their bid, and the points
where it was considered to be unfavourable
should be brought out in these discussions. It
must be madeclear that the purposed the meet-
ing is to permit the firm to improve its
performance on the next occasion, and there
must be no question d jobbing backwards, nor
should the discussion be dlowed to becomethe
occasionfor acriticismaf thebuyer'sdecision.

Onthetender anadysisthe next timetheten-
derswould o course bejudgedontheir meritsas
then presented, plus the buyer's assessment o
thefirm's current performancelevel. He should
not take into account the old faults, which by
putting them on the current tender list he is
accepting have been put right. 'Give adog a bad
name' istoo common afailinginthecontracting
industry, and firms continueto be penalizedfor
errors made years ago under different condi-
tions, and often under different management,
which should long since have been treated as
wipedout.
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Placingthecontract

Previous chapters have dealt with the planning
of the contract, theinvitation and submissionof
tenders and the appraisal of competing offers.
Once the selection o the successful tender has
been made and authority given by management
to go ahead with the contract, there will be
strong pressurefor instructionstobegiventothe
contractor for work to be started immediately
andinadvanced anyformal contract documen-
tation. The contracts officer faced with such
pressure is often in a difficult position. On the
one hand he knows that to delay starting work
for the sake of 'getting the paper straight' can
cause a genuine delay to the project and
increased expenditure. On the other hand heis
also aware of the dangers of alowing the con-
tractor to proceedwithout havingthelooseends
tied up, and theweaknessdf hisown negotiating
positionrelativeto the contractor oncethelatter
hasbeen authorizedto start work.

By taking preventiveactionin advancethere
is much the contracts officer can do to avoid or
minimizethe risk of getting caught in this situ-
ation. Somesuggestionsareasfollows:

1 Wherever possible, issuetheinquiryinsucha
form that the tenders when submitted are
likely to be complete and constitute an offer
capabled beingaccepted with the minimum
of amendment.

2 If the tender is not wholly acceptable, com-
mence the negotiationsas soon asthe project
manager has agreed to negotiati onsproceed-
ing with that firm and in advance of formal
authorityfromthetender boardif themeeting
of the board is likdy to be delayed. O
course no indication would be given that the
firmwasthe preferred tenderer and indeed it
might be necessary to start negotiationswith
twofirms.

3 Do not invest the placing of the order or con-
tract with undue solemnity. It should not, for
instance, requiremorethan onesignature.

4 Do not try to obtain the ultimatein the com-
pleteness or comprehensivenessof the con-
tract document at the expense o never
finalizingthe draft. To wait until there are no
changes pending to the specification may
mean waiting until after the plant has been
built.

It may be suggested to the contracts officer
that his problem could be solved by issuingthe
contractor with a letter of intent. The difficulty
with letters of intent isto ensure that both par-
ties know and understand precisaly what they
mean. It isfundamental to English contract law
that there can be no lesser legd obligation than
one which is contractually binding. Either,
therefore, the letter of intent constitutesa con-
tractual commitment, for the breach of which
an action for damageswould lie, or it is merely
an expression o intention which is legally
unenforceable - remember the discussion on
p. 31. If it isthe latter then there is no point in
issuing the letter. By indicatingto the firm your
intentions to place the contract with them, or
telling them that they are the preferred bidder,
you are gaining nothing and losing your negoti-
ating advantage. In the preparation of aletter of
intent, therefore, one needs to be absolutely
clear what ismeant. It may well be, for instance,
that the intention is to give an indication to
the contractor of one'sintention to proceed with
the whole job, but with no contractual commit-
ment to do so, whilst at the same time authoriz-
ing him to incur certain specific preliminary
expenseswhichwould constituteadefinitecom-
mitment.

Such a letter is more correctly called an
instructionto proceed (ITP) but in general com-
mercial practiceisdtill oftenreferredtoasal etter
o intent.

Anexampledf an|TPor letter of intent which
isintended to have a limited contractual effect
might read asfollows:
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| amwritingto confirm that it isour company'sinten-
tion, subject to the satisfactory conclusiondf negotia-
tions between us, to place a contract with your
company for the design, supply, construction, and
COMMISSIONINGOT. .. .\vt v eiiiiieriiineenes [forthe
SUMOE...c.coviuuienns (insertif aready agreed)].The
contract willbegenerallyin accordancewith theterms
setoutinyour tender dated.. ........... other thanfor
the clauses set out in Annexe | hereto which still
remain to be agreed between us. The programmefor
finalizing all outstandingissuesbetweenusisset outin
Annexell.

Pendingtheconclusiondf our negotiationsyouare
hereby authorized to proceed with preliminarydesign
work for the contract in accordancewith such instruc-
tions asyou may recaivefrom.........ooeeees our Chief
Engineer,uptoatotal valuenot exceedings...........
priced at thehourly ratesfor design gaff set outinyour
Tender.

Yau are a'so authorizedto purchasethe long-lead
itemslisted in Annexe Il hereto at the prices stated
therein.

On the placing o the contract with you dl work
carried out by you under this letter of intent will be
deemed to have been carried out by you under the
termsand conditionsd thecontract.

If we are unable to reach agreement with you on
the outstanding issues between us within a period of
.............. weeksfrom thedatehereof weshall have
theright to terminate thisletter of intent by noticein
writing. Inthat event:

(a) wewould reimburseyou for the design work car-
ried out by you under thetermsd thisletter up to
thedateof terminationtoalimitof £...............
together with the cancellation costs reasonably
incurred by you in respect of the ordersfor the
long-lead items. Alternatively we would have
the right to take over such orders from you, and
dl orders placed by you shall include such pro-
visons.

thepropertyinal drawingsand other documenta-
tion prepared by you under thetermsdf thisletter
and any material smanufacturedwoul dvestinus.
Please acknowledge your acceptance of this
letter and confirmthat youwill bestartingworkimme-
diately.

(b

~

The actual form o the contract documents as
such will depend largely on how the tendering
has been carried out and whether the tender as
receivedissuitabl efor acceptance.

If aformal inquiry wasissued, compl etewith
termsand conditions,then:
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1 If thetender asreceivedissuitablefor accept-
ance with no qualifications, the contract can
be placed by asimpleletter of acceptance.

2 If the tender as received cannot be accepted
without amendment, either:

(a) if there are only afew amendments, they
can be set out in theletter of acceptance
and thetenderer can be asked to confirm
hisacceptanced these, or

(b) if the amendments are more extensive,
the tenderer can be asked to resubmit his
tender so that the procedurein (a) above
can befollowed.

If the inquiry was not complete or if very sub-
stantial changesare required asaresult of post-
tender negotiations, it will usually be more
convenient for these to be incorporated into a
singlecontract document.

Onetrap to be avoidedisthat o attempting
to incorporate within the contract post-tender
agreements reached between the parties, by
either annexing to the letter o acceptance
copies d correspondenceor minutes of meet-
ingsor identifyingtheminaschedule. Invariably
such correspondence and/or minutes will be
partially contradictory and contain matters
which were never considered at the time by the
partiesascontractual obligations. Thetask then
of interpreting objectively from a study of such
documents just what it isthat the parties must
have intended to betheir respectiveobligations
is often a matter o greet difficulty. At the very
worst it couldlead acourt to concludethat since
they cannot decide just what the bargain was
that the parties believed they had made, in fact
they never made one at dl, and thereisno con-
tract.

Thereis no particular merit or lega signifi-
cance in the form which the contract takes,
unlessit isdesired by the purchaser to have the
contract executed as a deed and so obtain the
benefit o the 12-year prescription period for
breach o contract rather than the 6-year period
which appliesto contractsexecuted under hand.
Thisisredly theonly benefitwhichisgained by
theused aformal agreementand theonly justi-
fication for having one prepared, unless o
courseitisrequired by thestandingordersdf the
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authority. In any other instance there seems
absolutely no advantage to be gained in accept-
ing atender by letter and then having a formal
document prepared. This is redly a complete
wasted timeand effort. Theaim should beat all
times to keep the contract documentation as
short and smple as possible consistent with
clarity of meaning.

An example d asmple letter of acceptance
wouldbe:

| am pleased to inform you that the ...........
Company Limited hereby accept your tender

dated.. ........ for the design, supply, construction,
and commissioning of @.vvvuuees.. plant for the fixed
lumpsumaf£...........

The engineer appointed for this contract is
........... , the Company's Chief Mechanica Engineer.
Yau should contact him immediatelyfor instructions
to start work. You should forward immediately to the
Engineer the following documents al as specified in
thecontractconditions:

theinsurancepolicies
the parent company guarantee
theperformancebond.

Pleaseacknowl edgereceipt.

If desired, any particular instructionson invoic-
ing could be added as an additional paragraph,
but are probably best dealt with in aseparatel et-
ter oringeneral noteson administration.

Note that the contractor is only being asked
to acknowledgereceipt, not to 'accept' theletter,
since, assuming that the letter is issued during
thetender validity period, the contractiscreated
assoon astheletterisposted.

If there are one or two modifications or
amendmentstothetender, theletter might read:

| am pleased to inform you that the ...........
Company Limited hereby accept your tender dated
........... for the design, supply, construction, and
commissioning of @ ........... plant, subject to the
following:

1 Inclusionof AlternativeA on page5 of your Tender.
Thismeansthat the contract price will now be the
fixedlumpsumof ¢...........

2 Deetiondf thepriceescal ationclause. Thecontract
priceisfixed againstany changesin costs.
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3 Reductiondf the periodfor completionfrom thirty-
sxtothirty-twoweeks.

The engineer appointed for this contract is
........... , theCompany's Chief M echanical Engineer.
Yau should contact him immediatelyfor instructions
to start work. Yau should forward immediatelyto the
Engineer the following documents al as specified in
thecontract conditions:

theinsurancepolicies
the parent company guarantee
the performancebond.

Pleaseconfirmyour acceptanceof theabove.

Note that in this case the contractor is asked to
confirm his acceptance since his offer is not
being 'accepted’ entirdlyinthetermsinwhichit
was made. The contract will only be formed,
therefore, when the contractor sends his uncon-
ditional acceptanced the above. It may be con-
venient to issue this letter in duplicate with a
space for the contractor to sign and return the
duplicate as agreed, provided the amendments
have aready been informally agreed with him.
This avoids the possibility that he may when
replyinguseastandard formwhichreferstocon-
ditionsdifferent from thosewhich apply to this
contract.

If heweretodothis,itwould beaquestiond
havingto decidewhether the accompanyingl et-
ter amounted to a counter-offer or not. Just two
of the main caseson what isoften referredto as
‘the battle of the forms will be mentioned in
order toillustratethe perilsinvolved. In thefirst
(Butler Machine Tool Co. Ltd v Ex-Cell-O-
Corporation (England) Ltd [1979] 1 All ER 965)
the sdller returned to the buyer the tear-off
printed acknowledgementdipwhichwaspart of
the order and read 'We accept your order onthe
termsand conditionsstated thereon." However,
hedid sowithacoveringletter which stated that
the order was'being entered in accordancewith
our revised quotation d 23 May'. Nat surpris-
ingly the terms o that quotation differed sub-
stantially from those o the buyer. The Court of
Apped held that the buyer's order was a
counter-offer which the sdler accepted by
returning the acknowledgement dip. The
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accompanyingletter washeld to beirrelevant; it
merely referred to the identity and ddivery
periodfor thegoods.

By contrast in Muirhead v Industrial Tank
Specialities[1986] 3 All ER 705, theseller used his
own acknowledgement dlip which itself stated
that We thank you for your order which will be
executed in accordance with our general con-
ditionsdf sale (seeover)'. Thecourt heldthat the
acknowledgement dip constituted a counter-
offer which wasaccepted in duecourse by ddliv-
ery being taken o the goods. Accordingly the
contract was on the sdller's terms which from
reportsof the pre-contract discussions between
the parties and indeed the way in which the
order had been prepared was probably not at
dl what, subjectively at the time, had been
intended. However as must bestressed, because
the point is often missed, the position under
Englishlawisthat 'an offer falsto beinterpreted
not subjectively by referenceto what has actu-
dly passed through the mind of the offeree, but
objectively by reference to the interpretation
which a reasonable man in the shoes o the
offereewould placeon theoffer' per the Court of
Apped in Centro-Provincial Estate v Merchants
I nvestors Assurance Company [1983]. Evidence
of the party's subjectiveintentionsin the matter
of formation and indeed of contract interpreta-
tiongenerallyisthereforeirrelevant.

Remember that normally the instructionsto
tenderersisnot acontractual document and that
the contract will be formed by the contractor's
tender and your letter of acceptance. If thereare
any mattersintheinstructionswhich ared con-
tractual significance, for example information
relating to site access, which will have an effect
on the contract price care should be taken to
ensure that this information is contained else-
where in the contract documents. The same
appliesto any informationwhich may havebeen
given to the contractor on a site vidit and later
confirmed to him by a notice in writing. Such
information may amount to a representation
only if it wasastatement of fact and not astate-
ment o futureintentions. If it wasmerely thelat-
ter and subsequentlytheintention waschanged
then therewould benoliability for misrepresen-
tation. This was confirmed by the Court o
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Apped in Srachan and Henshaw v Stein
Industrie (UK) Ltd and GEC Alsthom Ltd 1997.
S&H'’s casewasthat they had been told pre-con-
tract that they could put the cabins for their
workforce where they had clock-on and -off
adjacenttotheirwork site. Later whenthey came
to perform the contract they were instructed to
put them in the contractor's compound which
wasabout hdf amile away. S& Halleged thiscost
them some£1.6 million. It washeld by the Court
o Appedl that the representationsmadeto S&H
pre-contract were statements as to the then
current intentions o Stein and GECA and not
representations of fact. For this reason, and
others, S&H’s claimfailed.

If for the reasonsindicatedaboveit isneces-
saryto haveaformal contract, thisshould till be
asshort and simple as possible. Ideally the con-
tract document should consist of about seven
clausesdefiningthe basic obligationsd the par-
tieswith everything el secontai ned in schedules.
Asuitablelayoutwould beasin Table 10.1.

Table10.1 Formof agreement

CLAUSE

1 Description of contract work.

2 Work to be done and services to be provided by the
purchaser.

Contract price.

Programmef/time for completion.

Performance guarantees.

Appointment of engineer.

o 01 M W

SCHEDULE

Purchaser's performancerequirements.

Special conditions of contract (if any).
Generalconditions of contractand annexes.
Performance guarantees.

Schedule of prices.

Contract programme of key dates.

Contractor's technical proposals including the draw-
ings.

OMmMmgo O @ >

CONTRACT WORK

Asuitabledraft paragraph for asubstantial plant
contract might be:



PLACING THE CONTRACT

The work the subject of the Contract comprisesthe
design, supply, erection, testing, commissioning and
making good of defectsof . .......... withadl andillary
equipment and facilities necessary to meet the pur-
chaser's performance requirements set out in
ScheduleA and asdescribed in the contractor'stech-
nical proposalsand drawings (ScheduleG).

Note the additional wording which it may be
advisabletoadd giveninthenext column.

Oneproblemwhich may ariseindefiningthe
contract work iswherethe purchaser hasissued
a specification with the inquiry which defines
the performance required o the plant and the
standardstowhichit isto bedesignedand built,
and the contractor in tendering has put forward
adetailed specificationd what heisofferingto
meet these requirements. There are, therefore,
two specifications. It isimportant first to check
that there are no discrepanciesbetween thetwo
specifications, for example different terminal
points, reference by the bidder to his assuming
the purchaser will supply storage accommoda-
tion, whereas the purchaser has only stated he
will allocatestoragespace, and soon.

Frequently there will be technical discus-
sions between the purchaser's and contractor's
engineers to remove minor discrepancies and
incorporateany | atechangesin thinking, or pos-
sibly make savings to bring the contract price
below budget. These changes to the specifica
tionwill usualy havebeen recorded in lettersor
notesd meetings.Asreferredto earliertheonly
safeway o incorporatingthem into the contract
isto make the amendmentsto the specification
itself. Indeed just doing this will frequently
reveal other necessary consequential changes
and d soshow up any ambiguitiesinthedrafting.

Second, it isimportant that in acceptingthe
contractor'stender the purchasershould makeit
clear that heisnot takingany responsibilitythat
what the contractor is offering will in fact meet

the purchaser's requirements. For example,
the purchaser may have specified a conveyor
capable of performing a .ortain duty. The ten-

derer may includein his offer a description or
drawingof acertaindesignfeaturetheinclusion
of whichin fact makesit impossibleto achieve
that duty, although this may not be discovered
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until completion. When this happens, and the
defect is discovered on testing the conveyor on
site, the purchaser wantsto be in a position to
regject the plant until the defect isremedied. To
becertainon thispoint, it would beadvisablefor
the purchasertoadd totheclauseinthe previous
columnthefollowingwords.

provided always, and thisisan essential condition of
the contract upon which the purchaser is relying
wholly on the contractor's skill and judgement, that
the works as described in the contractor's technical
proposals satisfy in al respects the purchaser's re-
quirementsasset out in ScheduleA.

This would then clearly bring the contractor's
obligationswithin the scope of the wordsfrom
Hudson's Building and Engineering Contracts
(1959), 8th edn, p. 147, summarizingalongline
of English cases which were quoted with
approva inthedecision o the SupremeCourt o
Canada in Sted Company of Canada Ltd v
Willand Management Ltd [1966].

Sometimes again a contractor expressy
undertakesto carry out work which will perform
a certain duty or function in conformity with
plans and specifications and it turns out that
work constructed in accordancewith the plans
and specificationswill not performthat duty or
function. It would appear that generally the
expressobligationto construct awork capable of
carrying out the duty in question overrides
the obligation to comply with the plans and
specifications and the contractor will be liable
for thefailured thework notwithstandingthat it
is carried out in accordancewith the plansand
specifications.'

PURCHASER'S OBLIGATIONS

A suitable clause defining the purchaser's
obligationsmight be:

Thepurchaser isresponsblefor carryingout thework

and the SETVICES goy out in Appendix-..*** to
the purchaser's performance requirement, and for

ensuring that these are carried out/provided at the

times stated in the programme or, where no times are
so stated,at suchtimesaswill enablethecontractor to

complywithhisobligationsunder thecontract.
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Even in the absence of these words thereisan
implied obligation on the part o the purchaser
that the serviceshaveto beprovided by him at a
reasonabl etime (seep. 26).

Itisconvenientto bring together all the pur-
chaser's obligationsasregardswork and services
in oneschedul eso that thisformsachecklist for
the contractsofficer and engineer administering
thecontract. It shouldensurethat arrangements
are madewell in advance for these itemsto be
provided. Thetimefactorisamost asimportant
asthe service itsdlf. It is not much use making
ground available for storing steel sections after
the steel has been delivered and the contractor
has had to find room for it somehow within the
working area. The purchaser who does this has
only himsdlf to blame when he getsa claim for
doublehandlingand lossd productivity.

CONTRACT PRICE

Thedefinition d the contract pricewill depend
on how the priceisto bedetermined. The meth-
ods o doing this are discussed in detail in
Chapter13.

Ifthe .o tract price is a lump sum, the
can bevery smple, for example:

clause

The purchaser shall pay the contractor the lump sum
(o i TP, (‘'thecontract price') plusor minussuch
other sums (if any) as under the contract are to be
takeninto account inascertai ningthecontract price.

If the contract priceisto be determined accord-
ing to the value d work done, using a hill o
quantitiesor schedule d rates, the clause might
read:

Thepurchaser shall pay thecontractor thevaluedf the
contract work executed in accordancewith the con-
tract ('the contract price') as determined by the engi-
neerlarchitect by measurement of the work done and
valuation of thesame at theratesand pricesset out in
the contract plus or minussuch other sums (if any) as
under the contract are to be taken into account in
ascertainingthe contract price.

If the contract iswholly or partidly on a cost
reimbursement basis or target cost, the assess-
ment o the contract price becomes that much
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moredifficult. Theimportant pointswhich have
to be covered are set out in detail in Chapter 13,
pp. 117-18.

PROGRAMME/TIME FOR COMPLETION

Thismust tie up with the rest of the contract so
that thereisno ambiguity astowhat ismeant by
‘completion’. On a plant contract there are two
dternative approaches which can be adopted.
Thefirg isthat thetestson completion are actu-
dlyincluded withinthedefinitiond completion
asin MF/1 wherethere are two separate oblige-
tions: to complete the works according to the
contractandto carryout thetestson completion
by the timefixed for completion - see clause 29.
Thealternativeisto provide, asisoftenfoundin
process plant conditions, that the obligation is
'to compl etetheworksready for the carrying out
o thetake-overtests by thetimefixed for com-
pletion. Obvioudy there is a very significant
difference between the two and the agreement
must set out whichever isintended. An example
might be:

The contractor shall complete the construction and
testing of the works so as to be entitled to apply to
the Engineer for a Taking Over Certificate under
clause........... of theGenera Conditionsdf Contract
not later than............ (‘the datefor completion') or
any extension of that date to whichthe contractor may
beentitled under thecontract.

There may with certain works be a requirement
for them to be finished in a certain order or
evenfor sectionsto becompleted and taken over
in advance of the plant as a whole. There may
aso be arequirementfor the contractor to pro-
vide drawings or information or access to
defined areas of the plant to the purchaser to
enable him to proceed with other works. If so
then any such obligations should be incorpo-
rated into the programme. However this pro-
gramme should only be limited to those events
which are contractualy binding between the
partiesand these should be kept to aminimum.
Other activitieswill be recorded on the working
programme for the contract which will be pro-
vided by the contractor after the award o
contract.
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PERFORMANCE GUARANTEES

This need be no more than a statement
that the contractor guar anteesthat the plant will
meet the guarantees. ¢ ..o

wordingwould beasfollows

Thecontractor undertakesthat theworkswill meet the
guarantees st out in the purchaser's performance
requirementswhen tested in accordancewith thetest
procedur esset outintheContract.

Thetest proceduresand methodsshould dways
be set out in the contract and never left 'to be
agreed' betweenthe parties. If they weresoleftit
would mean that in the absence of agreement
therewasno enforceabl eobligationto apply any
particul artest procedures.

CONDITIONS OF CONTRACT

Conditions o contract are often conveniently
described as being either 'genera’ or 'specid’.
General conditionsarethosewhichareset outin
standard forms prepared either by one o the
engineering ingtitutions, for example ICE
conditionsdf the Institutedf Civil Engineers, or
the form MF/1 o the Ingtitutionsd Electrical
and Mechanica Engineers. Specia conditions
may be required, either because o some issue
not dealt with in the general conditions or
because the purchaser wishes to have the gen-
eral conditionsmodifiedin certainrespects.

An example of the first would be modifica
tionsto clause 35 of the MF/1 conditionsif on
the particular projectthe performancetestswere
to becarried out prior to take over. An example
of the latter would be clauses relating to the
provision by the contractor, if asubsidiary com-
pany,d aparent company guarantee.

With general conditions, it is normaly only
necessaryto refer tothemintheschedule. Al the
standard forms now contain a schedule or
appendixlistingsuchitemswhich must becom-
pleted by the purchaser, otherwise it will
becomeimpossibleto give effect to the contract
conditionsto which such itemsrelate. If a pur-
chaser is habitualy placing contracts incorpo-
rating a certain set d general conditions, it is
advisableto have the schedul e pre-printed with
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the references to the clause numbers aready
included sothat nothingisoverlooked.

Special conditions must of course be set out
in the schedule in full. Care should be taken to
seethat they are consi stentwith the genera con-
ditions, that is, that words are given the same
meaning and the same words are used to
describethe sameitem or activity. For example,
if thegeneral conditionsusetheexpression'take
over' when referring to the point at which the
purchaser assumes responsibility for the plant,
then the specia conditionsshould likewise use
'take over' and not 'acceptance. It isarule of
construction that if a draftsman has used two
differentwords hewill be assumedto havedone
so deliberately,and that thereforethey havedif-
ferent meanings.

With the NEC form of contract the various
options should dl be detailed in the contract
data which isissued by the employer as part of
theinvitationto tender. Thecontract data part 2
is prepared by the contractor as part o histen-
der. There is a very smple form of agreement
included inthe NEC guidance notesbut, sinceit
refers to the contractor's tender and the
employer's letter d acceptance as being con-
tract documents, the only use d the formisto
provideameansaf makingthe contract by deed
and so gaining the 12-year limitation period. In
practiceif thereareamendmentsto the contract
dataasaresult of negotiationsbetweenthe par-
tiesthen the contract data must be amended to
takeaccount o these, sinceitisthecontractdata
asthey exi¢ at thedate d the contract to which
theclausesd the NECrefer.

APPOINTMENT OF ENGINEER OR
ARCHITECT

It isusual in UK-based contracts, or wherea LK
consultant isemployed, to appoint an engineer
or architect on a building contract to represent
the purchaser. His functions and powers are
described in Chapter 20. Note, however, that
thereisno appointment of an engineer or archi-
tect in the NEC form, the purchaser being rep-
resented by the project manager. Similarly the
new GC/Works/1 Contract Conditions provide
onlyfor theappointment o aproject manager to
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represent the employer. Thiscan be done quite
smply by gatingthat:

Theengineerlarchitect appointed by the purchaserfor
thiscontractis.. ......... or thepersonwhomthe pur-
chaser may subsequently notify to the Contractor in
writing.

The full draft of the contract document might
thenbeasfollows:

Thisagreementismadethe............ dayof...........
19, cieinnnns between........... (thepurchaser) of the
onepart and........... (the contractor) of the other

part. Wherebyitisagreed asfollows:

THE CONTRACT WORK

The work the subject of the contract comprisesthe
design, supply, erection, testing, commissioning and
making good of defectS ....uvaunss with al ancillary
equipment and facilities necessary to meet the pur-
chaser's performance requirementsset out in sched-
ule A and as described in the contractor's Technical
Proposalsand Drawingsschedule G provided dways,
and thisisan essential condition uponwhichthe pur-
chaser is relying wholly on the contractor's skill and
judgement, that theworksasdescribed in the contrac-
tor's Technical Proposal satisfyin dl respectsthe pur-
chaser'srequirementsasset out in Schedul eA.

WORK TO BE DONE AND SERVICESTO BE
PROVIDED BY THE PURCHASER

The purchaser is responsible for carrying out the
work and providing the services set out in
AppendiX........... to the Purchaser's Performance
Requirements scheduleA and for ensuring that these
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are carried out/provided at thetimestated in the pro-
gramme schedule F or where no times are stated at
suchtimesaswill enabl ethecontractor to complywith
hisobligationsunder thecontract.

CONTRACT PRICE
The purchaser shal pay the contractor the fixed lump
sum pricef E........... (‘the contract price) plus or

minussuchsums (if any) asunder the contractareto be
takeninto accountin ascertainingthecontract price.

PROGRAMME/TIME FOR COMPLETION

The contractor shall complete the construction and
testing of theworksso asto beentitledto apply tothe
engineer for a Taking Over Certificate under clause
........... o the general conditions of contract not
later than.. ......... (‘thedate for completion') or any
extensiondf that date to which the contractor may be
entitled under thecontract.

PERFORMANCE GUARANTEES

Thecontractor guaranteesthat theworkswill meet the
guarantees set out in the purchaser's Performance
RequirementsSchedule A when tested in accordance
withthetest proceduresset outinthecontract.

CONDITIONS OF CONTRACT

The Contract shall be carried out in accordancewith
the special conditionsaf contract stated in scheduleB
and the general conditionsdf contract referred to in
scheduleC

ENGINEER
Theengineer appointed by the purchaser for thiscon-
tract iS..veeevunas or the person whom the purchaser

may subsequently notifytothecontractorinwriting.
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CHAPTER ELEVEN

Sandard termsof contract: |

INTERRELATIONSHIP OF CONDITIONS
OF CONTRACT

Conditions o contract are included within the
contract to express the relationship between
employer and contractor and to defineexplicitly
what is to happen should that relationship be
disturbed by the failure o either party to fulfil
their obligations. To thisextent they areareflec-
tion o the practicalities of the contract work.
When,for exampl e, referenceismadeinthemto
‘completion’ this is not some abstract legd
concept but the very fact o the 'topping-out’
ceremony on abuildingor of theanxietiesd the
moment when a process plant first goes on
stream. Thelega requirement should dways be
areflectiond the practical possibilities. Escape
fromthat and the contract conditionsbecomeat
best asterileexercisein draftingand at worst an
infliction of penalties upon the innocent and
unwary.

No matter what the subject matter dl
engineering contracts have the same basic
framework, no part of which can be altered or
omitted without it affecting at least one other
part. Thebasicframeworkisillustratedin Figure
11.1, whichisintheform d anetwork analysis.

Solid lines indicate that two events will
dways be interdependent - for example, find
acceptance and end o defectsliability period.
Broken lines indicate two events may have a
rel ationshi p-for example, avariationorder may
affecttimefor compl etion or priceor guarantees
for performance.

What can be quickly seen is the extent to
which the sectors are interrelated. Thus take
over issignificant in connectionwith:

® passingd guaranteetests

® reduction o liability for accidents, damage,
and insurance

® released part of theretentionmoney

® possible commencement o the defects
liability period

® gpplication of any liquidated damages for
delay

® unless property has passed before, property
passesto the purchaser and risk in the works
passesto the purchaser.

It isessential that thisinterdependenceis borne
inmind at al timeswhen negotiating, draftingor
modifyingformsaf contract. Itisso easy to alter
or omit one clause without taking into account
theconsequential effects.

GENERAL FORMS OF CONTRACT

For engineering contracts within the UK and
apart from thetermsand conditionsprepared by
certai ntradeassoci ationsand major purchasers,
themostwiddy used conditionsof contractare:

CIVIL ENGINEERING

General conditionsissued jointly by thel nstitute
of Civil Engineers, the Associationd Consulting
Engineers and the Federation o Civil Engineer-
ing Contractors, commonly known as the ICE
Conditions. Current edition is the 7th. Thereis
asoaformwith Contractor's Design.

BUILDING

Standard forms o Building Contract Sub-
Contract and Collatera Warrantiesprepared by
the Joint Contracts Tribund. The forms are
known as JCT 98, IFC 84 for contractsof alesser
value and the Minor Works form. The JCT 98
edition is essentialy a consolidation of JCT 80
with the inclusion o amendments 1-8 together
withvariouscorrections. Thereisaso aformfor
Designand Build.

SUPPLY AND INSTALLATION OF
MECHANICALAND ELECTRICAL PLANT
Form MF/1 which replaced the old Model Form

A and for which anew edition wasissuedin 1995
knownasMF/1 Rev.3.
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DESIGN, SUPPLY AND CONSTRUCTION OF
PROCESS PLANT

Modd Forms o Conditions of Contract for
Process Plants issued by the Institution of
Chemicd Engineers. Therearethreesuchforms
the Red Book for lump sum contracts, the Green
Book for cost reimbursement contractsand the
OrangeBookfor minor works.

The new ‘family’ of Government Contract
forms GC/Works/1 (1998) produced by the
Property Advisers to the Civil Estates (PACE)
which is a vast improvement on the old GCl
Works/1form.

NEW ENGINEERING CONTRACT (NEC)

Anewformd contract, whichisin essenceaset
of coreclausesto which can beadded additional
clauses for specific types of contract, has been
developedunder theaegisdf thelCE

It isintended for use on either civil, building
or plant contractsand representsan important
changefromtraditionalforms.

In the international field the three standard
formsmost commonly used arethoseissued by
the Federation Internationale des Ingenieurs
Conseils (FIDIC):onefor civil engineeringwork,
onefor electrical and mechanical worksand one
forturnkey contracts.

All the above-namedformsare based on the
principle o even-handedness and attempt to
maintain a balance between the employer and
contractor in theallocation of risksand respon-
shilities. They are, however, often modified by
thesidewiththegreater commercial negotiating
power, usualy the employer in his own favour,
more particularly when the employerisamain
contractor placingasub-contract.

One difference of some importanceis that
the IChemE forms, GC/Works/1 and the FIDIC
turnkey form (and the NEC) do not refer to
an 'engineer' but to a person variousdy named
as the project manager or the employer's
representative. The significance of this will be
examinedlater (seep. 98).

However, in international contractingthere
isafar strongertendency for individua employ-
ersto prepare and insist upon the use o their
own formsadf contract and in certain countries
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government departmentsand publicauthorities
are required to do so by law. They may dso be
required by law to adopt certain standard ten-
deringprocedures.

In genera theseindividua formsaretied in
with the laws and lega system o the country
concerned and impose upon the contractor a
much greater share dof the risksand responsibili-
tiesinvolvedin the design and execution o the
works. They are not intended to befair or create
a reasonable balance between employer and
contractor, but rather to protect the employer's
interestswithout much regard for those o the
contractor. Further, although such forms may
refertoan‘engineer’ it must not beassumedthat
his position isanalogousto that o an engineerl
architect under the terms of a UK contract,
which havebeen defined judicidlyin thefollow-
ingterms:

the building owner and the contractor
make their contract on the under-
standing that in al matters requiring
professional kill the architect will act
in afar and unbiased manner and it
must therefore be implicit in the
owner's contract with the architect
that heshall not only exercisedue skill
and care but also reach such decisions
fairly holding the balance between his
clientand the contractor.

It must rather be accepted that he will consider
his function to be that o protecting the
employer's (and often hisown) interestswithout
any considerationfor what is fair and reason-
able. Thispoint of differenceisd crucia import-
ance to the contractor when considering the
reasonableness or otherwise of clausessuch as
those dealing with certification o payments,
granting o extensions o time and determina
tionofwhether or not work isdefective.

Examination of these formsshowsthat with
certainvariationsoneto another theyal contain
clauses dedling with the following points and
generaly in much the same way although cer-
tain clauses only appear in the export con-
ditions. (Thisis not so true d the NEC and this
form isthe subject o abrief commentary onits
own-seepp. ¥4-6.)
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Assignmentand sub-contracting.
Bankruptcy.

Certificatesd engineerlarchitect.
Completion.

Contract priceand termsof payment.
Contractor'sdefault.
Contractor'sequipment, vestingof.
Contractor's representati vesand workmen.
Damageto propertyandinjuryto persons.
Defectsliability.

Ddiveryd materialsand passingd property.
Disputeresolution.

Drawings.

Engineerlarchitect, appointment of, de-
cisions of, representativeof, or the project
manager or empl oyer'srepresentative.
Exdusveremedies.

Executiondf thework.

Faultywork.

Hedthand sefety.

Information.

Inspectionandtesting.

Insurance.

Languaged the contract.

Lawdf thecontract.

Patentrights.

Programmeot work.

Provisiona and primecost sums.
Security for performance.

Site, possessionof.

Statutory and other regul ations.
Sufficiency of tender.

Suspension.

Termination.

Variations.

In the commentary on these clauses which fol-
lows they are examined objectively from both
the contractor's and the employer'sviewpoints.
Where the clause is discussed at length in
another chapter only brief referenceismade.

ASSGNMENT AND SUB-CONTRACTING

Adistinctionmust be drawn both in the case of
the purchaser and the contractor between the
assignmentd the benefitand that of the burden
o the contract. In essence neither party can
assign the burden o the contract, i.e. his per-
formance obligations,without theconsent of the
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other. Thisisimplied by law and expresdy pro-
vided for generdly in the standard forms. As
regards the benefit of the contract it is quite
usual for the contractor to assign the right to
receive payment so asto obtain funding for the
contract, but generally under the standard con-
ditions the consent o the purchaser must be
obtained. Whether or not the purchaser can
assign the benefit depends on the terms of the
contract and, in the current editionsdf the JICT
and ICE forms, the consent o the contractor. If
such consent is not obtained, any purported
assignment would be void, as regards both
breachesd contract which had occurred before
the attempted assignment and those which
arose afterwards (Linden Gardens Trust Ltd v
LenestaSludge DisposalsLtd [1994] 1ACS85).

BANKRUPTCY AND LIQUIDATION OF THE
CONTRACTOR

Under thecircumstancestheemployernormally
wantstheoptioneither toterminatethecontract
immediately or to givethe receiver or liquidator
the opportunity to complete the contract, sub-
ject to hisgivingappropriateguarantees. If there
is any reasonable chance d the contractor
being able to completethe contract thelatter is
normally the preferred step to take, since other-
wise the employer faces dl the delays and
troubl esinvalved in changing contractors, with-
out much hoped recovering hisincreased costs.

CERTIHCATES

Thecontract will usually providefor certificates
to beissued by the engineer or other supervising
officid intwodifferentcircumstances:

1 To record the date when some particular
event occurred whichisdf contractual signifi-
cance and to authorize the release of any
retentionmoneysdueat thepoint.

2 Only to authorize payment to be madeto the
contractor of the amount certified in the
certificateasbeingthen due.

Cetificatesfallingunder 1are:

Certificatedf substantial or practical completion
Issued normally under building or civil engi-
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neering contractsto record the date when work
issubstantially completed (seep.129).

Certificate of completiond construction

Taking over certificate 1ssued normally under
plant contracts to record when the plant
has passed its tests on completion (seefurther
p. 129).

Acceptance certificate Used in process plant
contractsto record the passing by the contractor
of the performancetests.

Final or maintenance certificate Issued at the
end o the defectsliability period to record the
end o that period. It may aso, dependingonits
working, operate as alimitation on the contrac-
tor's liabilities under the contract - see Chapter
18

Pointsto be noted in regard to the clauses
providingfor theirissueareasfollows

1 Theevent givingriseto theright to claim the
issue d the certificate should be clearly
defined.

2 Thecertificateto recordthedateonwhichthe
contractorwasentitled toclamitsissue.

3 The certificate to be issued within a stated
period of the date on which an applicationis
made which the contractor was entitled to
make.

Cetificatesfdlingunder 2are usualy referredto
asinterim or progresscertificates. Asthey have
no functionother than to certify asum of money
for payment to the contractor, they haveno con-
tractual significance except for that purpose.
Thusitisusually expresdystated that no interim
certificate can be relied upon as conclusive
evidence of any matter recorded in it and that
the engineer can correct or modify anything in
thecertificatein any subsequent certificate.

CONTRACTOR'S DEFAULT

As aweapon o last resort the employer must
have the right to terminate the contract or take
the work out o the contractor's hands, and
either finish it himsdaf or employ someoneelse
to do so. In preparingthis clausethe draftsman
must define:

a1

1 The circumstancesin which the employer's
right to exercisethis power arises.

2 Theremedieswhichtheemployer hasagainst
thecontractor ontheexercised suchright.

No onecan ever foreseedl eventualities, soitis
wisenot totryto produceacomprehensivelist of
events entitling the employer to terminate, but
rather to provide generdly that he can do so
should the contractor be in serious breach of
contract and havefailed to take any steps effec-
tively to remedy the breach. Theimportant safe-
guard herefrom the contractor's point o viewis
that the employer must first give notice of the
breach complained of, and the period d such
notice must be adequate to enabl e the contrac-
tor totakeremedial action.

If theemployer doestakethework out of the
contractor's hands, then the remedieswhich he
hasare normallythefollowing:

1 Tomakeused dl plant, material andsoonon
site for the purpose of completing the con-
tract.

2 To retain any paymentsthen due and not to
make any further paymentsuntil thework is
completed.

3 To apply any outstanding payments due to
the contractor, and any outstanding portion
o thecontract price, to thecost of completing
thework.

4 Where'thecontractor isresponsiblefor design,
be provided with and entitled to use for
completion o the plant al information and
documents/drawings, whether confidential or
not, in the contractor's possession relating to
the plant and al documentation prepared by
thecontractor for the purposesd thecontract.
Without such documentation the purchaser
may havedifficultyin completingthe plant.

5 To requirethecontractor to assignto him the
benefit o al sub-contracts. If the purchaser
wishes to have this right then he should
require the contractor to have the ability to
assign the sub-contract without having to
obtain the sub-contractor's consent and this
should be a condition o any consent by the
purchaser to sub-contracting. This latter
pointisnot coveredintheIChemE conditions
athough they include this sub-paragraph in
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clause 41.3 on the purchaser's rights on the
contractor'sdefault.

6 If thecostsd completingthework aregreater
than the balance of the contract price out-
standing, then to recover the excessfrom the
contractor.

7 Recover from the contractor the damages
whichthe purchaser hassuffered by reason of
thecontractor'sdefault.

Sometimesa purchaser may inadditionseek the
right to recover from the contractor the money
which he has paid the contractor for the part of
the contract work aready completed. A distinc-
tion must bedrawnherebetweenadefault of the
contractorwhichleavesthe purchaserin posses-
sion o works or a plant of which he can make
use after further work, i.e. have completed by
another contractor, and asituationin whichthe
works are uselessto the purchaser, for example
becausethe performancetestshaveshownthem
incapable, even after modification, of meeting
the upper limit of the liquidated damages - see
further, pp. 168-9. Intheformer caseitisreason-
able that the contractor should retain the pay-
ments already made, subject to the purchaser's
rightsto damages. Inthelatter the purchaser has
been deprived o the whole of the benefit of
the contract. Effectivdy the only value which
the works possess is as scrap materia after
the costs have been met of dismantling and
reinstatement of the site. Under those circum-
stances the purchaser should have the right to
reject and recover theinterim paymentsalready
made.

Unfortunately the variousstandard forms o
plant contract do not makeit clear exactly what
the purchaser's rightsarein the event o atotal
failure. For example the Red Book states, clause
35.10(b): 'rgject the Plant and proceed in accord-
ancewithclause4l. Howeverwhenoneturns to
clause 41, Termination for Default, the only
detail inthe clausecoversthe positionwhenthe
purchaser iswanting to go on and completethe
works. What is needed are express rights to
recover dl payments previoudy madeand have
the plant dismantled and the ground reinstated
together with a right to recover damages - see
further p. 168.
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CONTRACTOR'S EQUIPMENT, VESTING OF

In order to providetheemployerwith additional
security for interim payments which he makes
during the course o the contract, it isusud to
providethat the property in any constructional
plant brought by the contractor on to the site
vestsin the employer until the contract is com-
pleted. The employer isthen given the right to
sdl such plant should he be unable to obtain
payment of anysumsduetohim.

It isimportant in drafting the clauseto state
expresdythat the plant remainsat thesol erisk of
the contractor who isresponsiblefor any lossor
damage to the plant in whatever way this is
caused, other than through the fault of the
employer.

One problemisthat the plant may easily not
bethe property of the contractor but only hired,
and in thiscasethe clausewould beinoperative
as the contractor cannot pass to the employer
the propertyin plant which he does not himsdlf
own, and the plant hirer isnot of coursea party
tothecontract.

CONTRACTOR'S REPRESENTATIVESAND
WORKMEN

Theemployerisconcernedto ensurethat:

1 The contractor has a competent representa-
tive on site during the timework is proceed-
ing.

2 Hecan requirethe contractor to removefrom
any site any person to whom the employer
objectson the groundsdf negligence, incom-
petenceor undesirableconduct.

3 The contractor does not recruit his labour
fromtheempl oyer'sownworkpeoplewithout
theemployer'sconsent.

4 The contractor provides dl necessary facili-
ties - for example canteen, first-aid - unless
the employer is prepared to dlow use to be
maded hisownfacilities.

5 The contractor complies with dl relevant
laws, regulations and customs as they affect
hisworkpeople.

6 On overseascontractsthe contractor will also
beconcernedwiththerightto bringinlabour,
the issue of work permits and visas and the
time when these will be made available.
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Security clearances may need to be obtained
and these usudly involve the employer in
sponsoring the employee. Although the
employer cannot be expected to undertake
that work permitsand so on will be issued,
sincethisisnot hisresponsibility thecontract
should at least provide that the empl oyer will
use his best endeavours and provide every
assistance.

CONTRACT PRICE AND TERMS OF
PAYMENT

The methods o determiningthe contract price
aredescribedin Chapter 10, and thedefinitionof
the price should be included in the letter of
acceptanceor contract agreement (seep.82).

Terms of payment are dealt with in Chapter
14.

DAMAGE TO PROPERTY AND INJURY TO
PERSONS

For the detail on this, including the different
approach adopted by each o three sets of
standard conditions referred to on p. 173, see
Chapter 19.

DEFECTS LIABILITY
SeeChapter 18.

DELIVERY OF MATERIALS AND PASSING
OF PROPERTY

SeeChapter17.

DISPUTE RESOLUTION
SeeChapter23.

DRAWINGS

If the contractor is responsible for design, the
contractwill usually requirehimto submit draw-
ings o the works for the approva o the pur-
chaser or hisengineer. It hasbeen doubted even
whether thiswordingiscorrectin aturnkey con-
tract as despitewhat the contract saysit is diffi-
cult for the purchaser not to take some
responsibility for the design if the contractoris
obliged to correct the design following the
purchaser's review. In the HDIC turnkey form
the purchaser or his representative is only
entitled to requirerectification of a design if it
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fails to comply with the employer's require-
mentsandit couldbearguedthat thisisacasein
which prevention is better than cure and the
right place to rectify designsis on the drawing
board and not on site. However while some
issues may be so clear there is no room for
debate, inother instancesit may wel beamatter
o opinionastowhetheradesignisacceptableor
not. Certainly anythinggivingthe purchaser any
wider rights than the HDIC wording would be
incompatible with a turnkey contract. On com-
pletion of the contract the contractor will be
required to provide aset o the drawings neces-
sary for the operation and maintenance o the
worksfor the purchaser's use. Pointsto be noted
inconnectionwith theserequirementsare:

1 Approva o the drawings. There should be a
specified time limit for approval, and if no
commentsare received within so many days
then the drawings should be deemed to be
approved. Delay in the approva o drawings
isafrequent caused delay inthecompletion
o thecontract. Thesuggestionin the notesto
the IChemE form that there should be pre-
contract discussionsasto essential documen-
tation and that this should be incorporated
into the specification so as to minimizepost-
contract documentation approval seems an
excellentidea.

2 Drawingsto besubmitted should not include
shop or fabrication drawings, as these are
rightly regarded as confidentia to the con-
tractor.

3 Theas-built drawingsd theworkswhich are
supplied to the purchaser for the purpose of
operation and maintenance o the works
should remain the property of the contractor
and not be used by the purchaser for any
other purpose. By buying the plant the pur-
chaser does not buy with it the designs or
drawingsso as to enable him to use thesefor
other purposes, for example extending the
worksor piratingsparesthedesignof which is
thecopyright o thecontractor.

The Red Book deals with the sometimes
vexed questiond theusewhichthe purchaser
can make of documentation provided by the
contractor for purposesother than the opera-
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tion and maintenance o the plant. The pur-
chaser is given the right after the expiry o
seven years from the commencement of the
worksto havealicencefree d chargeto use
the documentation for the purpose of
improving and enlarging the plant provided
that the total improvement or

does not exceed the production capacity of
the plant by more than 25 per cent over the

original capaci

ng thgap urctr%/aser wants the ownership of
the drawingsthen this should be the subject
of separate arrangement, if in a particular
case the contractor is prepared to agree to
this. Normaly he would only do so under a
form of licence agreement which would pro-
videfor further paymentsto be made, either
intheformd aonce-and-for-all lumpsumor
more likely proportionate to the further use
made by the purchaser of the design rights.
The sdling price would then reflect the con-
tractor's accumulated know-how and design
effort which hasgoneinto thedevel opment of
thedesigns.

4 In the same way the contractor must keep
confidential and not make use o or disclose
drawings and information supplied by the
purchaser exceptinsofar asit isnecessaryfor
him to do so for the purpose of carrying out
thecontract.

5 Theas-built drawingswill be required by the
employer at the time when he starts to train
his personnel to operate the plant and takes
over responsibility for maintenance. The
contract should providetherefore:

® the numbers d copies, and form o the
reproducibles, velographsor micro-films

@ the programme for their handing over to
the employer, recognizing that provisiond
copies only may be available initidly and
that final copies will have to follow after
hand over o the plant.

NEW ENGINEERING CONTRACT (NEC)

The New Engineering Contract (the NEC) is a
fundamental departure from the traditional
forms of contract. The term New Engineering
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Contract (theNEC) hasbeenretainedalthoughit
is now entitled 'The Engineering and Con-
struction Contract'. Informally at least it seems
dwaysto bereferred to as the NEC. The inten-
tion was to make improvements under three
main headings:

® flexibility, so that it can be used for any or dl

of the tradjtional disciplines
c!arlty and gimplicity, so that it is written in
plain Englishand not legd language

@ toactasastimulusto good management.
TheNECexigsin ninesections:

Generd.
Thecontractor'smainresponsibilities.
Time.

Testingand defects.

Payment.

Compensationevents.

Title

Risksandinsurance.

Disputesand termination.

CO~NOUPWNPE

Within each section there are the core clauses,
which will remain unchanged irrespective o
which price option is selected as described
below.

For each section there are then the main
option clauses. Theseoffer the choiced adiffer-
ent basicallocationd risk betweentheemployer
and the contractor according to the method o
pricingused:

@ OptionsA and B are pricecontracts,A withan
activity scheduleand B using bill of quanti-
ties.

@ OptionsC and D aretarget contractsinwhich
thefinancial risksare shared by the employer
and contractorinagreed proportions.

® Options E and F; E is a form o cost re-
imbursablecontract and Faformd manage-
ment contract.

There are then secondary options which may,
apart from afew instances, be used with any o
themain options, covering:

® performancebond
® parent companyguarantee
® advanced payment to thecontractor
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® multiplecurrencies(Options.A and Bonly)

@ sectional completion

@ |imitationd the contractor'sliability for their
designto reasonableskill and care

® priceadjustmentforinflation (notusedwithE
andF)

® retention (notusedwith F)

@ bonusforearly completion

® delaydamages

® |ow performancedamages

® changesinthelaw

® special conditionsd contract (onlyto beused
exceptionaly).

An NEC contract thereforecomprises:

® thecoreclauses

® the main option classes applicable to the
method of procurementchosen, and

® the secondary options selected by the pur-
chaser.

Notethat the contract is not related specifically
to thetype d work. Thesameform can be used
for building, civil engineering or plant design
and construction. It isalso the only form which
can beused for multidisciplinarycontracts.

Thefollowinglistssome dof themainfeatures
o theNECandthewayinwhichit operates:

1 Essentid tothe NEC arethecontractdataand
theworksinformation. Thecontractdataisin
two parts. Part Liscompleted by theemployer
wheninvitingtendersusing theformat which
isat theend of the NEC form. Part 2 o the
contract data is submitted by the contractor
aspart of histender. Thecontract data Part 1
and the works information are a mixture o
items which would normally be included in
the instructions to tenderers, the specifica-
tion and the conditionsd contract. They are
therefore both technical and commercid
documentsand partsdof them require careful
contractual drafting. For example:

@ Option G requiresthecontractorto provide
aperformancebond for the amount stated
in the contract dataand in theform set out
intheworksinformation.

® Clause 40.1 states that the contractor and
theemployer carry out thetestsasstated in
theworksinformation. Option Ssaysthat if
adefectincluded in the defects certificate
shows low performance with respect to a
level stated in the contract data the con-
tractor paysthe amount o thelow perfor-
mancedamagesstated inthecontract data.

In the first example the works information
must contain the form o the performance
bond, which needsexpert drafting. Inthesec-
ond exampletheworksinformation must give
details o the performance tests, when they
areto becarried out and by whom, therightto
havere-testsif they fail and dl the usua pro-

ceduresto befoundinthecontract conditions
for aprocessplant contract. Thenthescaledf

low performance damages must be included
inOptionSinthecontractdata.

Other than in the smplest case there is
therefore a significant amount of contract
drafting to be-done additional to that con-
tained in the NEC and which will inevitably
have to be based upon that which aready
exigsin other forms. It should, however, be
consistent with the rest of the document and
be putintobasicEnglishinthe presenttense.
Thetraditional role o the engineer/architect
isdividedintofour:

@ project manager

® designer

@ supervisord construction
@ adjudicatord disputes.

The firgt three functions are carried out on
behaf of the employer. Thefourthiscarried
out independently. It follows that while it
would be possiblefor thefirst threerolesto be
performed by the same person, although this
isnot recommended,the adjudicator must be
adifferentperson.

Amendmentshave now been madeto the
NEC to comply with the mandatory require-
mentsd theConstructionAct 1998 on adjudi-
cation. The NEC form as amended has a
three-stage process o dispute resolution.
Frg negotiation, then adjudication and
finaly either litigation or arbitration. The
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intention isthat, rather asthe ICE has done,
adjudication should not be initiated until
negotiation hasfailed and the di spute cannot
bereferredtothetribunal beforeadjudication
has been completed. Only when the contrac-
tor hasgiven noticeto the project manager of
his dissatisfactionwith an action or failuredf
the project manager to act, and therehasbeen
ameetingand no resolutionachieved, isthere
a dispute. Whether this satisfies the Con-
struction Adt that either party may refer any
dispute or disagreement at any time seems
doubtful.

The other strange point is that only the
contractor can take issue with an action or
failured the project manager to act. On the
faced it that seemsto meanthat theemployer
could not refer adi sputebetween himself and
the project manager regarding,say, adecision
onacompensationevent to pay moneyto the
contractor. It has been commented that this
seemsadeliberateomission but onewhichin
the interests o the employer should be
changed by amending clause 90.2 to provide
that either theemployer or the contractor can
notify dissatisfactionto an action or afailure
toact by the project manager.

3 Theintention isto reduceto a minimum the
amount o design work to be done post con-
tract. Where the option o a firm price is
chosen the information provided at time o
tender is required to be sufficient to enable
the works to be constructed without further
instruction.

4 Thereisno provisionfor nominatedsub-con-
tractors/suppliers.

5 The contract provisons are designed to allo-
caterisks sensibly between the partiesand in
away which is intended to encourage good
management.

6 Emphasis is placed on the planning and
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programming o the work monitored by the
project manager.

7 Theused asystem o identified compensa
tion events which cover situationsin which
the contractor would expect remedies in
termsd cost or time, for example variations,
late instructionsand so on. The contractor is
required to give a quotation showing the
effect of the event which is assessed by the
project manager. For compensating events
entitlingadditional payment the assessments
are based on actual costs incurred not the
rates and prices in the contract and when
ngtimeextensionsno account isto be
taken of the contractor'sfloat.

The use o the NEC is growing and the first
experienceshavebeenfavourable. However,itis
emphasizedthat thisisnot justanewset o con-
ditions but a new way o thinking about con-
struction contracts. The thrust of the NEC is
towards better management and a dramatic
reduction in the adversariaism which has
plagued UK constructionsitesforyears. Toapply
the NEC successfully needs therefore a radical
change d approach by dl involved. Before
therefore using the NEC with contractorswho
have not been previoudy involved with it the
purchaser is recommended to hold an initia
meeting with the tenderersto explain the prin-
ciples on which it is based. Then when the
contractor hasbeen selected it isrecommended
to hold aworkshopwith the contractor, the pro-
ject manager and the supervisor dl involved to
go through the working of the contract in more
detall.

Sr Michael Latham in his report recom-
mended certain amendmentsto the NEC which
have now been made but also strongly recom-
mended its adoption as amended in both the
publicand privatesectors.
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The position and authority o the architectl
engineer under certainformsd contract devel-
opedwithinthe LK aredealt within Chapter 20.
The relationship between the engineer and the
purchaser and the contractor as described in
that chapter is, however, largely uniqueto those
forms o contract and to international forms,
such as those prepared by the Federation of
International Consulting Engineers, which are
largely based on WK practice. It is important,
when preparing contract conditions, to be clear
as to whether the person or body exercisng
supervising powers on the purchaser's behalf
will beactingin that roleor not. If they are, then
it may be appropriate to invest them with wide
discretionary powers, for instancein the pricing
o variations or the granting of extensions of
time. If, however,itisknownthat they aremerely
acting as agents on the purchaser's behalf and
have no capability for the exercise o indepen-
dent professional judgement, then the contract
should bedrafted so aseither to leavemattersto
be agreed between purchaser and contractor
(pricing d variations) or to give the party con-
cerned an absolute contractual right in certain
events which is not dependent upon dis
cretionary judgement (extensionsd’ time).

ARCHITECT/ENGINEER - DECISIONS AND
INSTRUCTIONS

Where the architectlengineer is acting in his
independent professional rolethen the contract
will normally provide:

1 That the contractor must comply with dl
decisions o the architectlengineer, subject
only to the contractor's right to challenge
such decisionsat adjudication or arbitration.
This proviso is important, as there would
appear to benoimplied obligationon the part
d thearchitectlengineeronly toissuereason-
able instructions and, if the contractor has
bound himsdf to comply with any instruc-

tions the architectlengineer may issue, he
could find himsdf in some difficulty if the
architectlengineer concerned was being
awkward.

2 That after acceptanced the tender decisions
and instructions will be given only by the
engineer.

By theinclusion o thissecond provisionin the
contract conditionsthe employer has disquali-
fied himsdlf, vis-h-visthe contractor, frominter-
fering in the administration or control of the
contract, although, as explained on p. 178, this
doesnot prevent himfromgivinginstructionsto
theengineer, providedthat thesedo notimprop-
erly restrict the exercise by the engineer of his
discretionary function. The contractor for his
part hasaccepted that he must takeinstructions
onlyfromthearchitectlengineer.

If the engineer is an outside consultant it
requiresthe exercisedf great disciplineand self-
restraintonthepart o theemployer, particularly
an employer who hasengineering and contracts
departmentsd hisown, to makethese particular
provisions operate successfully. Too often the
employer's own gaff will start giving instruc-
tionsto thecontractordirect. Unfortunatel yaso
from the contractor's point o view, if a dispute
doesariselater on, for exampleastowhether he
isentitledto bepaidfor someextrawork doneon
the verba authority  someone other than the
engineer, then the contractor may well find the
termsd the contract quoted against himand his
clam disdlowed. Thisdf courseappliesonlyin
so far as the engineer has authority under the
contract; it would not apply to a changein the
contract conditions since the engineer has no
authorityto makesuch changes.

Themord isagainthat thetermsdf the con-
tract must be related to practicdlities. If the
employer wants his own engineering depart-
ment or project manager to have the last word
and be able to deal with the contractor direct,
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then he should never have appointed the con-
sultant asengineer under thecontract. If in order
to maintain progress, or becaused the isolation
o the site, it is necessary for people other than
‘the engineer' to giveinstructionsfor extrawork,
say uptoacertainfinancia limit,thenthisshould
be provided for specificaly in administration
proceduresissued by 'the engineer' and circu-
latedtodl concerned, includingthecontractor.

Severd forms of contract today no longer
provide for the appointment of an 'engineer’
but provide for the appointment of a project
manager. The NEC isone of theseand so isthe
new Government form GC/Works/1. In both
theseformsthe project manager has wide pow-
ersaf decisionmaking, for exampleinrelationto
compensation events under the NEC or the
pricing d variations or the granting of exten-
sions of time under GCIWorkdll. Both forms
provide in different wording how the project
manager isto act. In the NEC it is provided in
clause 10.1 that "The Employer, the Contractor,
the Project Manager and the Supervisor shall act
... inaspiritof mutual trust and co-operation.'
GCIWorkdl states that the 'Employer and
Contractor shall act fairly, in good faith and in
mutual co-operation' and that 'Both parties
accept that aco-operativeand open relationship
is needed for success and that teamwork will
achievethis. The team shall includethe Project
Manager, theContractor'sAgent.. .’

The standard form for the appointment of a
project manager issued by the Association of
Project Managers echoesthe same thoughts by
referring to the project manager acting 'to
endeavour to engender acultured confidence,
trust, safe working and mutual respect between
membersd the Project Team'.

Intheir differentways, therefore, dl three o
these forms seek to ensure that the project
manager does not act in an adversarial manner,
but the question remains whether or not thisis
the same as the requirement on the engineer to
act'impartialy’ under clause2(6) of thelCE con-
ditions. In reachingtheir decisonsunder either
the NEC or GCIWorksll forms, is the project
manager entitled to take instructionsfrom the
employer asto how heisto act?If, of course, the
employerwereacting asheshould act thismight
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not matter, but if he were not doing so, and the
project manager wasentitledto take hisinstruc-
tions, then the contractor has lost the benefit
d the protection afforded by an impartial
engineer.

TheIChemE form (the Red Book) also hasa
project manager acting for the employer. His
powers and duties are set out in clause 11, and
clause 11.1 seems to state the position o the
project manager admirably:

in dl matters where the Project
Manager is required to or authorised
under the Contractto exercisehisdis-
cretion or make a judgement or form
anopinion,heshall dosotothebest of
his sill and judgement as a profes-
siona engineer and shall beimpartial
as between the Purchaser and the
Contractor.

EXCLUSIVE REMEDIES

In someforms of contract, MF/1 (clause44.4),
the Red Book (clauses2 and 3 of the Form o
Agreement),and invariousformsaf IT contract,
provisionsare included which seek to limit the
rightsand liabilitiesdf the partiesto thosewhich
areexpressy providedfor, eitherin the contract
or, as in MF/1, to those in the conditions of
contract. Such clauses may be referredto either
asexclusveremedy or entireagreement clauses.
The intended effect is that any pre-contractual
representations or warranties made by either
party areexcluded fromthecontract and neither
party will be entitled to rely on any such in any
action for damages. The comprehensive clause
444 o MF/1 was considered by the Court of
Apped in Strrachan and Henshaw v Stein
Industrie (forthefactsd thecaseseep. 80) and it
was concluded that the clause was a bar to an
actionin misrepresentationand that if twolarge
commercial organizations decided that they
wanted to excludedl liabilitiesin misrepresen-
tation in thisway then the court should respect
their choice.

An entire agreement clause in a non-
standard formwasheld effectiveto bar dl claims
against the contractor for dleged breach o
collateral warranties, but not on itswordingfor
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misrepresentation, in Deepak Fertilisers and
PetrochemicalsvDay McKee (London) Ltd and
Another [1998] 2 Lloyds Rep 139.

Exdusve remedy or entire agreement
clauses in contracts as between commercia
organizations o equal bargaining power will,
therefore, if worded sufficiently comprehen-
svely, be upheld by the courts. If, therefore, the
contract contains such a clause it is up to the
party concerned to ensure that the statement is
incorporatedinto the contract either in theform
o agreement or by way of aspecial conditionof
contract. Careful attention when doing this
needs to be paid to any clause in the contract
listing the precedence of documents. It may be
no use, for example,toincludea pre-contractual
undertakingin thespecificationif theconditions
of contract,asMF/1, give precedencetothecon-
ditionsd contract,and thoseconditionscontain
anexclusveremedy clause.

It is considered that, in most instances,
athough admittedly not in the Strachan and
Henshaw case, an entire agreement clause is
likely to favour the contractor sinceit is more
probable that the contractor, in an effort to
securethe contract, will have made representa-
tions or made statements capable o being
construed as collatera warranties, than the pur-
chaser will have done. It issuggested, therefore,
that a purchaser should consider very carefully
whether it isto hisadvantage or not to include
suchaclauseinthecontract.

An exclusve remedy or entire agreement
clausewould not, it isthought, protect a party if
the dleged misrepresentation was made fraud-
ulently. As was said by Lord Loreburn in the
House d Lordsin Pearson v Dublin Corporation
'no onecanescapeliabilityfor hisown fraudulent
statementshby insertingin acontract aclausethat
theother party should not rdly upon them'.

EXECUTION OF THE WORK

The contract will normally provide that al work
must be executed in accordance with the man-
ner set out in the specification, or where not so
set out to the reasonabl esatisfactiond theengi-
neer. From the contractor's viewpoint it is
important that theword 'reasonabl €' isincluded
inthe clauseto makeit clear that theengineer is

required to act in a reasonable manner, and to
ensure that the contractor has the right to chal-
lengethe decision of the engineer at arbitration
if he considers that the engineer has acted
unreasonably. It is prudent to couplethiswith
wordingin the arbitration clause which empha-
sizesthepoint.

It isimportant to note that where the con-
tract provides that work is to be performed in
accordance with the specification and to the
reasonable satisfaction of the engineer these
words are likely to be treated as creating two
separate obligations. Accordingly it followsthat
acertificateissued by the engineer is not neces-
sarily conclusivethat work has been executedin
accordancewiththecontract-seeNational Coal
Board vWilliam Neil & Son [1984] 1 A11 ER 555,
where a decision to that effect was reached on
thewordingd the BEAMA Standard Conditions
RC version, January 1956 edition. It isimportant
to note, however, that each such case will be
decided in accordancewith the wording of the
particular clause and the factsof the individual
caseandthat thereareauthoritieswhich pointin
theother direction.

FAULTY WORK

If duringthe coursed thecontract the engineer
decidesthat any work carried out by thecontrac-
tor isdefectiveor does not comply with the con-
tract, then it is usua to provide that he can
require the contractor to correct this and, if
necessary, re-executethe work or take away the
defective items and replace them with ones
whichdo comply withthe contract.

This should be sufficient protectionfor the
employer, but just in casethe contractor failsto
replace defectivework, MF/1 goeson to givethe
employer the right to do the work himsalf and
charge the contractor with the additional costs
incurred, providedthat theseare reasonable (see
clause 26). It adso expressy provides that any
action taken by the employer under that clause
will not affecttheempl oyer'sright to claim dam-
agesfor delay, so that not only must thecontrac-
tor pay thecostsof puttingthework right, but he
asoalmost certainlyfacesthe prospect of paying
liquidated damages when the works are findly
completed.
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Similar provisons are contained within
other forms o contract, for example ICE clause
39(2). That clause specificaly entitles the
employer to deduct any costsincurred asaresult
o the contractor's default in carrying out the
engineer's instructions. Note that it is for
the employer to make the deduction from
the amount certified by the engineer. This
follows the genera principle in the ICE con-
ditionsthat theengineer certifiesthefull amount
due to the contractor and that the employer
deducts amounts due to him under the right o
set-off.

HEALTH AND SAFETY

As a result of the passing of the Construction
(Designand Management) Regulations1994 the
employer has now had placed on him certain
specific duties in relation to construction con-
tracts to which the regulations relate. These
cover broadly the appointment by the employer
o acompetent planning supervisor and a prin-
cipal contractor,ensuringsofar asisreasonably
practicablethat constructiondoesnot start until
ahealth and safety plan complyingwiththe reg-
ulations has been prepared, including the pro-
vison d necessary information to the planning
supervisor to enable him to perform his duties
and ensuringthat ahealth and safety fileisavail-
able for inspection. The contract conditions
need to provide for the contractor, if so
appointed by the employer, to comply with the
obligationsdf aprincipal contractorandtoliaise
with the planning supervisor, and ensure such
liaison by hissub-contractorsand other contrac-
tors, so asto enable the planning supervisor to
carryout hisobligations.

Itisimportant that theemployerin the plan-
ningstagesd the project informshimsdf o the
relevant duties d dl parties under the Regu-
lations and it is recommended that he fam-
iliarizes himsdf with the Code o Practice,
‘Managing Construction for Health and Safety’,
published by theHealthand Safety Executive.

MISTAKES IN INFORMATION

Where information is to be provided by one
party to the other for usein connectionwiththe
contract, or other work whichthe purchaser may
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becarryingout as part o aproject-for example,
plant positions and loads which the purchaser
requires for foundation design - the contract
usualy states that the party providing such
informationisresponsiblefor any errorswhichit
contains, and for meeting the additional costs
caused by such errors. On theface d it thisisa
reasonableprovision,but if appliedtoorigidlyin
practiceit can causedifficulties.

Both partiesareusudly pressingtheother for
drawingsand information. The earlier these are
rel easedthe greater the probability that they will
contain errors, or at least that the party supply-
ing them will want to make changesto them as
his own design develops. It may be reasonable,
therefore, initially to release data or drawings
which are marked 'provisiona' and for which
contractual responsibilityisnot accepted,and to
followtheseup at alater datewithfinal issuesto
whichthe provisonsd theclausewould apply.

Intheclausein MF/1it appearsarguablethat
the contractor'sliability islimited to the cost of
alterationsor remedial work tohi s ownwor k due
totheerrorsinthedrawings. But thecostswhich
the purchaser is most likely to suffer are the
additional costshewill haveto pay to others, for
examplethe civil contractor who has now to re-
execute his foundations. The wording in the
equivalent clause number 21in theIChemE Red
Book makes the position clear. After having
statedin sub-clauses21.1 and 21.2 theliability of
the contractor to correct his errors at his own
cost sub-clause21.3 states that ‘'The Contractor
shall reimburse to the Purchaser any cost o
abortive activity which the Purchaser may have
incurred in reliance on any document which
under sub-clauses1 and 2 the contractor is to
correct at hisown cost.' Theliability o the con-
tractor is, however,limited under thissub-clause
to 1 per cent o the contract price. Thismay be
adequate on a multimillion pound chemica
plant but could be restrictiveon a lower-value
contract.

INSPECTION AND TESTING

No contractor can reasonably object to the pur-
chaser or someoneon hisbehalf havingtheright
to inspect and test work whichisin progressor
which has been completed in the contractor's
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works or in the works of his mgor sub-con-
tractors. But inspecting and testing provisions
should be fair to the parties and practical in
relation to the circumstances o the particular
contract, and thefollowing points need particu-
lar consideration:

1 Theextent to which the inspectingauthority
is given the right arbitrarily to rgect. If an
inspector rejectswork, he should be required
to statethe reasonsfor such rejectionin writ-
ingand hisdecisionshould besubjectto chal -
lenge at arbitration. Theinspector'sdecision
should never befina and binding.

2 Mogt companies have their own interna
inspection and testing procedures, the costs
of complying with which are alowed for as
part of normal selling costs. If the employer
wishes to impose special testing procedures,
theseshould be clearly defined in the specifi-
cation, so that the contractor hasthe oppor-
tunity of dlowingfor the costs o thesewhen
tendering, and possibly of indicatingto the
purchaser the reductionin costswhichwould
be possible were he to dispense with these
procedures.

Oneparticular provisond whichthecon-
tractor must be especially wary isthat which
dlows the employer or the engineer to add
tests additional to those included within the
specification. Such a provision has in the
author'sexperiencebeen used deliberatelyby
an oversess purchaser to force a contractor
intodelay so that the purchaserwould exact a
penaty! Admittedly this is an extreme case
but even without such intent theusedf sucha
provision can havedisastrouseffectson both
a contractor's costs and programme and its
inclusion should be strongly resisted. If the
right to add additional tests must be con-
ceded, they should be limited to those of a
similar nature to the ones specified in the
contract, for example exclude 'type' testing,
and there should be equally a right for the
contractor to an extension of time and the
payment of additional costs.

TheIChemE Red Bookin clause22 on off-
sitetestsdoescover the position o additional
tests ordered by the project manager as
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regards costs. Unless the additional test is
normally conducted as part of the practiced
the place where the work is being done or
materials manufactured the additional costs
areto be paid for asavariation. Since clause
14 on extensions o time specifically allows
variationsordered by the project manager as
reasons entitling the contractor to an exten-
sion o time the contractor's position as
regardstime is also protected. In practice it
would be expected that the project manager,
knowing that an additional non-normal test
would cost the purchaser both money and
time, would be deterred from orderingsuch a
test and would only do so under exceptiona
circumstances.

3 Inspectionand testing takestime, and if the
purchaser is calling on the one hand for an
extremely tight delivery schedule he cannot
on the other hand expect to be ableto insert
into the manufacturing programme his own
special inspection and testing requirements.
Thisis particularly the caseif to comply with
these will mean putting a hold on the manu-
facturingprogrammeat varyinginterval sdur-
ingitsexecution. Oneessentia provisoinany
eventisthat if at thetimeappointedfor carry-
ingout tests, or if after reasonablenotice has
been given, the inspector fals to attend the
tests, the contractor can proceed in his
absence.

4 If the plant failsto passthe tests, any repeat
tests must be carried out at the contractor's

expense.

INSURANCE
SeeChapter19.

PATENT RIGHTS

A patentee who believes his rights have been
infringed would in most instances proceed
against the personwho he clamsis making use
d his patent rightsrather than against the con-
tractor who built or supplied the plant con-
cerned. The purchaser wants to be certain,
therefore,that hisused theworksisnot goingto
be interfered with in the future by someone
claimingthat it isan infringement o his patent
rights, or that, if this does happen, he has the
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right o indemnity against thecontractor. Thisis
reasonabl eprovided that:

1 Theinfringementisnot dueto the contractor
having followed a design or instructiongiven
by the purchaser.

2 The purchaser is not making use d the plant
insomeway whichisdifferentfrom that indi-
cated to the contractor or reasonably to be
inferred by thecontractor at thetimed enter-
ingintothecontract. Thiswould apply partic-
ularly to process plant where a patent may
relate to particular temperature or pressure
conditionsor operation in a particular man-
ner.

Equally the contractor for his part wants an
indemnity against his infringing any patent
rightsthrough followingdesignsor instructions
which heisgiven by the purchaser.

PROGRAMME OF WORK

All constructioncontractsrequirethe contractor
to produce a programme showing the order in
which he proposesto carry out theworks. A pre-
liminary outlined such a programmeisusualy
included withthetender. Onsimpleprojectsthis
will beintheform d a bar chart; on more com-
plex projectsit will bein theform o a network
andysis.

The main issue which arisesis the contrac-
tual statusd such aprogramme. Isit part of the
contract so that the contractor is contractually
bound to complete the various operations
shown on the programme by the stated dates
and (withtheexceptionof GC/Works/1 and pos-
sibly the NEC) equally isthe employer contrac-
tually bound to alow him thefacilitiesto do so?
GC/Works/1 makes it absolutely clear that the
programme is a contract document. It is
included in the list o documents forming the
contract containedin the definitionsclause 1(1)
and clause 31(1) states that the contractor isto
carry out the work in accordancewith the pro-
gramme. Inthe guidance notesto theformwhen
reviewing clause 33, 'Programmé, it issaid that
‘the Programmeis contractually binding on the
Contractor'. However, the same guidance note
goesonto point out that the contractor can pro-
pose to the project manager an amendment to

TERMS AND CONDITIONS OF CONTRACT

the programme and suggeststhat if the project
manager agreesto the amendment it will then
relievethecontractor d liability to the employer
under clause31(1). Otherwiseit issaid that the
contractor if he is late will be liable to the
employer for loss or damage resulting from the
breach. What is not made clear is whether this
reference to the contractor being so liable
applies only to the completion date or to any
other dates contained within the programme.
What is madeclear isthat an amendment to the
programme does not constitute the granting of
an extension d time which is dealt with sepa-
rately under clause 36. Presumably, however, it
does work the other way around, that isto say
that an extension o time given by the project
manager under clause 36 would constitute
an amendment to the programme, so that if
the contractor completed according to the
progranme as amended by the extension o
time, he could not then be liable under clause
31(1).

The positionwith the NEC isalso not easy to
determine. The programmeisto be supplied by
thecontractor aspart of the Contract DataPart 2
or withinthe period stated in the Contract Data
Pat 2 The Modd Form o Agreement in
Appendix 3 in the NEC Guidance Notes makes
the Contract Data Part 2 one of the documents
forming part o the Agreement. It is therefore
arguablethat the programmeisacontract docu-
ment. However clause 32 of the NEC dlowsthe
contractor to submit a revised programme for
acceptanceby the project manager and it would
appear that in such revised programme the
contractorisentitledto makeany changeswhich
he wishesalthough these would not necessarily
beaccepted by the project manager.

On balance it is thought that, although the
programme is important for administration of
the contract and for the determination of the
effect of compensationevents,itisnotacontract
document in the sense that failure by the
contractor to comply with one o its provisions
(other than to compl ete by the completion date
or sectionalized completion dates) would be a
breach o contract. Howeverthewording cannot
be considered satisfactory. Alternatively is the
programmeonly arepresentationaf the manner
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in which the contractor intends to proceed so

that provided he meetsthe contractual date for

completiontherecan beno clamagainst him by

theemployerif certain o theintermediatedates
given on the programme are not achieved?
Under thosecircumstancesthe contractor would

only bein breach o contractif completiond the
operation by that date had been specificaly
made a contractual obligation, for example the
datewasasectional completiondate.

Unless the contract specificdly provides
otherwise (andonly GC/works/1 of thestandard
forms referred to on pp. 88 and 89 does), it is
considered that the programmeisnot acontrac-
tual document in the sense that the contractor
would be in breach of contract if he failed to
meet one o theintermediate dates for comple-
tion o aparticular operation.

If the contractor were to fail significantly in
meeting an intermediate date on the critical
path or it wasevident that hewould do so unless
correctivemeasuresweretaken, then thiswould
intheauthor's view begroundsfor action by the
employerlengineer under, for example, clause
46 of the ICE conditions or its equivaent. It
could aso, depending upon the seriousnessof
the delay, constitute an anticipatory breach of
contract.

However itisto benotedthat clausessuchas
that do not impose a positive obligation on the
contractor to proceed to executethe workswith
due diligence and expedition, but provide a
remedy should hefail to do so - per StaughtonJ
in GLC v Cleveland Bridge & EngineeringCo. Ltd
[1986] 8 CON LR 30. In any event the meaning of
the words 'due diligence and expedition' must
be interpreted in the light of the contractor's
other obligationsas to time under the contract
and their true meaning is 'with such diligence
and expedition as were reasonably required to
meet the completion date in the contract' per
Staughton J in the same case and confirmed on
appeal -8 CON LR p. 30.

Similar wording in clause 21(1) of the ICT
1963 conditions(repeatedin 23.1 o JCT80) does
requirethat the contractor should proceed 'reg-
ularly and diligently' with theworksand that was
considered by the Court of Apped in West
Faulkner Associatesy Newham London Borough
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Council, reported in The Times 18 November
1994. In summary the contractor's obligations
weresaid by thecourt to be'to proceed continu-
oudy, industrioudly and efficiently with appro-
priate physica resources so as to progressthe
workssteadily towardscompletion substantially
in accordance with the contractual require-
ments asto time, sequenceand quality o work'.
Inthat caseit wasclear that thecontractorswere
proceeding regularly (inthe sensethat they had
sufficient men, materialsand plant on site) but
not diligently, in that the resources were not
being managed and applied industriously and
effectivdy. Onewasno usewithouttheother.

As regards the position where the pro-
gramme shows a completion date earlier than
that contained in the contract, it has been
decidedinacaseontheJCT63form clause21(1)
that:

® the contractor was entitled to carry out his
work in accordancewith the accel erated pro-
gramme, but

® theemployer and hisagentsonly haveaduty
to do that which is reasonably necessary to
enable the contractor to comply with his
obligations. Since the contractor had the
right, but not the obligation, to finish early,
the employer and his agents accordingly had
no duty to provide him with instructions at
suchtimesaswerenecessary to enablehimto
achieve the earlier completion (Glenlion
Construction Ltd v The Guinness Trust [1987]
11CONLR).

Both for the purpose d good contract admini-
stration and in order to safeguard his interests
the contractor should supplement the pro-
gramme with an appropriate procedure and
notices to the engineer o his requirementsfor
drawingsand information asthe programmeon
itsown may not besufficiently detailed.

It equally followsthat if the employer were
smilarly to fail to provide facilities which con-
tractualy are his responsibility by the pro-
grammedateor it appearsevident that hewill do
so, then the contractor could require the
employerto take appropriate measuresto speed
up thework in question or provide the contrac-
tor with compensation. The programmei n effect
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puts the employer on notice as to the contrac-
tor's requirementsif the contractor isto satisfy
the completion date, and the employer isthen
bound to meet these or he must both grant
the contractor an extension d time and meet
the additional costs directly and necessarily
incurred asaresult o hisdefault.

If therefore the employer wants to make
intermediatedates, for exampl efor thesupply o
drawingsor accessto buildings, contractual, so
that he can claim damages against the contrac-
tor for failing to meet these, then he must say so
specificaly in the invitation to tender or at the
stage o contract negotiation since it will affect
both the contractor'sassessmentd hisrisksand
also possibly the order and method in which he
intended to carry out theworks. Certainly it will
restrict the contractor'sflexibility of operations
which could haveamajor costimpact.

On large, complex, multidisciplinary plants
there is an argument for the employer making
intermediatedates contractual but he must rec-
ognize that it will increase the price, lead to a
rigidity of attitudesand lack of give-and-takein
site working and to an increase in the unpro-
ductive paper war of clamsand counter-claims
(seeChapter 15).

PROVISIONAL AND PRIME COST SUMS
SeeChapter 14.

SECURITY FOR PERFORMANCE

Therearethreetypesd bond or bank guarantee
which the contractor may be required to pro-
vide:

@ advancepayment bond
@ contract performancebond
@ maintenanceor retentionbond.

Each of these may take one d two forms. The
first istermed aconditional or default bond. The
employer isonly entitled to make aclaim under
the bond once he hasproved that therehasbeen
default and the amount of thedamagesto which
he is entitled. In the past the wording o such
bonds has been archaicin the extremeand sub-
ject to severe and justified criticism by the
courts. Findly those responsible for the pro-
duction d such bondshavewoken up following
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the decision of the House d Lordsin Trafalgar
House Construction (Regions) Ltd v General
Surety and Guarantee. Co. 1995 and have
attempted to produce bondsin aform whichis
both understandable and responsive to the
needs of industry. The House d Lordsin that
case, overturning the controversia decision o
the Court of Apped noted in the last edition of
thiswork, restored the orthodox view that until
thefinal accountand dl counter-claimsor rights
of set-off had been settled between the parties,
theemployer could not establish thedamagesto
which hewasentitled and thebondsman had no
liability to makepayment.

Unfortunately, therefore, the major problem
with such bonds remains and that isthe timing
o the recovery by the employer d the money
which he wishes to clam. The most frequent
caused thecalingd abondisthat thecontrac-
tor hasgoneintoliquidation. Theemployer then
needs to appoint an aternative contractor to
complete the works. This will involve him in
immediate additional costs and he wants a
speedy and securesourced fundsto meet those
costs. Butthedefault bond doesnot providethis.
In arecent case, Paddington Churches Housing
Association v Technical and General Guarantee
Company Ltd [1999] BLR 244, thewording of the
bond stated that the bondsman would satisfy
the 'nett established and ascertained damages
sustained by theemployer'.

Under the terms o the JCT 80 form df con-
tract on terminationfor insolvency the determi-
nation of the nett established and ascertained
damages would only take place when the con-
tract had been completed and the additional
coststo the employer of engaging another con-
tractor had been determined. It was not until
then that there was any liability on the bonds-
man to make payment. That is the position
under any o thestandard formsof bond such as
that issued by theAssociationd British Insurers.
It would also be the same situation under other
forms of contract. For instance the ICE clause
65(5) providesthat oncetheemployer,duetothe
contractor's default, including insolvency, has
expelled the contractor from the site the
engineer will certify the difference between the
money which would have been due to the con-
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tractor if he had completed the works and the
costs incurred by the employer in having the
workscompl eted by another and theemployer's
damagesfor delay and other expenses. However,
the engineer clearly cannot do that until he
knowsthe new costsaf compl etion,athough he
can issue an interim certificateif he is satisfied
that thesum dueto theempl oyerwill exceedany
money due to the contractor even though the
works have not yet been completed. It is only
when the engineer has so certified that the ICE
formaf default bond operatesso asto enablethe
employertoget hismoneyfromthesurety.

Althoughthenew provisionsfor adjudication
providea much quicker method of establishing
thedamageswhich are duetotheemployer,they
are not effectivein solving this problem since
there is no dispute which can be referred to
adjudicationuntil, under the JICT formtheworks
have been compl eted, or under the ICE formthe
engineer has issued his certificate, which in
most cases will again not be until completion.
Untilthentheempl oyerstandsout d hismoney.
Itisonly if the employer callsthe bond for con-
tractor default other than insolvency and does
not take the work out of the contractor's hands,
that adjudication will be o assistance to the
employer in recovering hismoney earlier, butin
practicethiswould beunusual.

Ancther problem which arises with default
bondsisthepracticed surety companiesoffering
to providesuch bonds o requiringthe employer
to comply with numerous conditions precedent
before being able to call the bond. In Oval (717
Ltd v Aegor | nsuranceCo. (UK) Ltd [1997] 54 CON
LR 74 the bond contained a condition precedent
amongst others requiring notice to be given to
Aegoninwritingonemonthafter theemployer or
those supervising the contract became aware of
‘any non-performanceor non-observanceonthe
part o thecontractor of any of thestipulationsor
provisons contained in the terms o [the
construction contract]'. The contractor failed to
complete the works by the extended date for
completion and then an administrativereceiver
was appointed. Ovd did not give the required
noticed thefailureby thecontractor to complete
theworksbytheextended date.

It was held that on the true construction of

the bond Ovd was not entitled to makeacal on
the bond if, as they had done, Aegon chose to
raisetheissued non-compliancewith the con-
dition precedent asto the giving d notice. Any
purchaser offeredaform d default bond should
therefore:

1 Ensurethat the bond contains the standard
wordingthat theliability of thesuretyisnot to
bedischarged by any changesto theconstruc-
tion contract or any forbearance by the
employer. Thiswording was not included in
thebondintheOvd casereferredto above.

2 Objectandtrytohaveremovedfromthebond
any conditionsprecedent such as those con-
tained in the bond in the Ovad case. No such
provisionsarecontainedinthestandard form
o bondissued by thelCE

3 Ensure that if there are any conditions pre-
cedent which could affect the ability to cdl
the bond these are notifiedto those responsi-
blefortheadministrationof thecontract with
strict instructionsas to the need for compli-
ancewiththem.

Thedternativeform of bond isusualy referred
to asa'cash’ or ‘'on-demand' bond. As itsname
impliesthe bond can be caled by the employer
onfirst demandand without having to proveany
default on the part of the contractor. If such a
bondiscdled by theemployer theninsofar asit
isunconditionalthe bank must pay andwill then
look to the contractor for reimbursementd the
money under thetermsd the agreement under
which it provided the bond. At one time such
bonds only tended to be required by overseas
purchasers,especialy inthe Middle East. Today
the position haschanged and many LK and con-
tinental purchasersinsist on bondsbeing essen-
tidlyinan'on-demand' form.

The position o a WK bank which gives an
unconditionalon-demand bond hasbeen stated
by Lord Denningin thesewords:

A bank which gives a performance
guarantee must honour that guarantee
according to its terms. It is not con-
cerned in the least with the relations
betweenthesupplierand thecustomer;
nor with the question whether the
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supplier has performed his contracted
obligations or not; nor with the ques-
tionwhetherthesupplierisindefault or
not. Thebank must pay accordingtoits
guarantee on demand, if so stipulated
without proof or conditions. The only
exceptioniswhenthereisclear fraud o
whichthebank hasnotice.

Thequestion o fraud was considered in United
Trading Corporation and Others v Allied Arab
Bank Ltd and Others, FT Commercia Law
Reports 17 July1984. Therethe Court o Apped
stated that thesellerscould obtain aninjunction
restraining a bank from paying out on an on-
demand performance bond but that there must
beclear evidenced thefraud of which the bank
had knowledge. It was stated that if the court
consideredthat onthe material beforeit theonly
realisticinferenceto be drawn wasthat of fraud
then the seller would have made out asufficient
case o fraud'. Unfortunately for the seller the
foreign buyer, an Iragi state organization,
refused to submit to WK jurisdiction, which the
court held to be reasonablein dl the circum-
stances, and therewastherefore no opportunity
forthesellertoinquireinto thehonesty or other-
wise o the buyer's beief in the validity o his
clamtocdl thebond.
Itisobviousthereforethat in thehands of an
unscrupul ous employer, especidly if the con-
tract is subject to the jurisdiction o a territory
whose legd system provides the English con-
tractor with no effectiveremedy, the use o ‘on-
demand' bonds can be abused. In the LK and
the continent there is the protection that the
contractor, if he consideredthe call on the bond
to be unjudtified, could proceed againgt the
employer with the expectation o securing the
repayment of any sumswhich hewas not liable
to pay under thetermsdf the constructioncon-
tract, althoughthiscould bealengthy process.
At the same time 'on-demand’ bonds do
have distinct advantages to both the purchaser
and the bank. The purchaser does not have to
establishlossor breach of contract beforehe can
obtain his money. The bank is not involved in
any disputesas between the contractor and the
employer. The bank is only concerned with
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whether or not the contractor has sufficient
fundswithwhichto meet hiscounter-indemnity
to the bank. For this reason banksexercise con-
siderable cautionin giving such bondsand take
theiramount into account when decidingonthe
levd of thecontractor'sborrowingfacilities.

For thesereasons, and becausebankscharge
morefor on-demand bonds, thereisarel uctance
on the part o some purchasersto ask for them
and for contractors to provide them, at least
whenitisamatter of aperformancebond. Their
use is, however, common when it is a bond
coveringan advance payment or abond in lieu
o the purchaser holding retention money. In
fact if apurchaserwantsto bereasonably certain
d immediateaccessto fundsif thereisa mgjor
default by the contractor, especidly if he has
becomeinsolvent, thereis no real aternativeto
theon-demand bond.

Despitethisthe Government appear to have
retained their opposition to the use of on-
demand bonds for performance athough they
are prepared to use them for advance payments
or release o retention money - see the
Commentary and forms for use with GC/
Works/1.

Thelaw hastraditionally acted to protect the
surety giving the bond against changes in cir-
cumstanceswhich could beto his pregjudice. For
this reason the bond, whether default or on-
demand, should stateinitstermsthat the surety
will not be discharged or released or hisliability
affected by any alteration,waiver or variationto
the terms of the contract or in the extent or
nature o the works or any alowance d time
given by theemployertothecontractor.

The employer must aso be careful when
making a call on an on-demand bond that he
does so strictly in accordancewith the terms of
the bond. If, aswould be usual, the bond states
that any demand is to be accompanied by a
statement that the contractor isin default and
that heisdue the sum demanded, then he must
present thesedocumentswith hisdemand. They
may a so requireto besigned by adirector or the
company secretary and their signature to be
verified. These formalities dso must be
observed. Although the bank will not go behind
these documents they will insist on strict com-
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pliancewith thetermsd the bond astheywould
withaletter of credit.

Is there anything which the contractor can
doif hefedsthat thecal isunfair?Asregardsthe
bank he will not obtain an injunction on these
grounds since the on-demand bond and the
constructioncontract are treated as quite sepa-
rate. Could he, however, stop theempl oyer mak-
ingthe cal?The answer seemsto bethat it may
be possible for the contractor to obtain an
injunction restraining the employer if the con-
tractor hasa strongly arguablecase that the call
is fraudulent pending the outcome of the case
for fraud (Themehelp Ltd v West and Others
[1995] 4 AllER 215).

If, of course, payment is made against a
demand accompanied by a certificate that the
amount is due because o the contractor's
default and the contractorisnot liable under the
termsd the contract, then the contractorwould
have a right o action to recover the money
wrongly paid (Ensv Derwent October 1998).

PARENT COMPANY GUARANTEE

Where the contractor isa subsidiary o alarger
firmor d agroupitisessential inthepurchaser's
interests that he obtains a guarantee from the
parent company d the performanceby the sub-
sdiary o its obligations. The subsidiary is
unlikely itsdf to own any assets and in the
absence o such a guarantee the parent would
not be liable for the subsidiary's default. The
guarantee should be unlimited in amount and
should require the parent to perform or have
performed the subsidiary's obligations. There
are, however, severa pointswhich need watch-
ing in relationto such guarantees:

1 Ensurethat the parent is redly the owner o
the assets. Some apparent parents are in
redlity only intermediariesinthechain.

2 Makesurethe parentisresidentinthe K or,
if it is not, get locd legd advice as to your
powersto enforcetheguarantee.

3 Unlessthe guaranteeis on-demand remem-
ber that the guarantor will have the same
rightsd defence, set-off or counter-claimas
the subsidiary. If possble the guarantee
shoul dbeon-demand and not on default.

4 If the guaranteeis held to be a contract of
indemnity, then the guarantor can insist on
his liability being proved against him and
would not be bound even by a decision o
an arbitration tribunal as between the em-
ployer and the subsidiary (Alfred McAlpine
Congtruction Ltd v Unex Corporation Ltd
1994) unlessthere are very expresswords to
thecontraryintheguarantee. If, therefore, the
guaranteeis not to be on first demand then
such expresswords making a decision of an
arbitration tribunal or the court as between
the subsidiary and the employer binding on
theguarantor need to beincluded.

5 Redtrictions on the guarantor's ligbility in
termsd timeor amount should beavoided.

POSSESSION OF SITE

The contractor must obvioudy be given posses-
sion o the site to enable him to perform his
contract; indeed thisterm isimplied by law. But
such possession is not normally exdusive. The
employer will want access; so may other contrac-
tors. If, however, thereareany seriousrestrictions
on theavailability of thesiteor the operations o
severa contractorshaveto bedovetail edtogether
in alimited space, thisshould beset out expresdy
in the invitation to tender. This applies par
ticularly to contractsfor repairsor extensons
exiging buildings which must continue in u
whilethework isbeingcarried out.

This latter point is significant in avoiding
clamssince in the absence o any specific pro-
visonsin the contract to the contrary it will be
held that there is an implied term in any con-
struction contract that the contractor will be
given sufficient, uninterrupted and exclusve
possessiond thesiteaswill enablehimto carry
out hiswork unimpeded and in the manner o
his choice. A general clause providing that no
implied obligationswere to be included in the
contract would not be sufficient (seeThe Queen
in Right of Canada v Walter Cabott Construction
Co.[1975) 21 BLR 42).

STATUTORY AND OTHER REGULATIONS

The contract should be carried out in compli-
ancewiththelawsand regulationsapplicableto
theworks. If these restrict the methodsdf work-
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ing or the use d certain materias, or prescribe
theway in which plant hasto be designed, then
they aredl factorsthe contractor must takeinto
account in pricing his tender. It is his duty to do
this irrespective of whether the employer has
expresdy drawn his attention to these require-
mentsor not, provided:

1 Theregulationsare not purely internal safety
rulesaof the employer d which the contractor
wasunaware.

2 Wheretheregulationisonly brokenbytheuse
of theitem in a particular manner or place, if
the contractor was either expresdy or by
implication made aware o the use to which
theitemwasto beput.

What, however, if the regulations are changed
part way through the contract? Obvioudy the
contractor must still comply, but if doing so
costs himextramoney he ought to be entitledto
recover these costs from the employer (see, for
example,MF/1, clause6.1).

Although when operating overseasthe con-
tractor must again comply with dl local laws,
statutory instruments and regulations as they
affectthe carryingout o thecontract, itisessen-
tia for him to includespecific provisonswhich
entitle him to additional costs should these be
changed during the course d the contract, for
example an increase in national insurance
chargesor the requirement that charges o this
type be applied to ex-patriate as well as loca
employees.Anexampled suchaclauseisset out
below.

If after thedate of Tender any of the eventslisted in
sub-clause (2) belowshall occur and such event results
inanincreaseor decreasein thecost tothe contractor
or any sub-contractor tothecontractor of thecarrying
out of theWorks then theamount of such increaseor
decrease shall be added to ar deducted from the con-
tract price

(2) Theeventsreferredtoin sub-clause (2)aboveare

(@) the introduction of any new ........ [insert
nameof theterritory] legidation

(b) theamendment of any existing........legisla-
tion

(c) any change by the appropriate ««««eeeseeees.
authoritiesin ther inter pretationof any exist-
(1o PR legidation
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(3) Far thepurposeof theabovesub-clausestheterm

'legidation’ shall beconstruedin itswidest sense
and shall include any enactment or decree or any

form of subsidiary regulation or legislation duly
enacted by acompetent authority.

A further point which arises is in relation to

codes d practice or recommendationsd such

bodies as the CCITT in the international

telecommunications ndustry. It isessential that

thecontractor'stender and the contract aretied

to such codes o practice or recommendations
sofar asthey have been published at the date of

histender. They should therefore be unambigu-
oudy identified in the contract documents. If

thisis not done then the employer may seek to

arguethat it isthe latest codes or recommenda-
tionsin force at the time d completionwhich

should apply. Thisis not theoretical; the author

has personal experience d such a clam being
advanced.

SUFFICIENCY OF TENDER

Itisusua toincludein thecontract conditionsa
provision that in tendering the contractor has
taken dl risks and eventuaities into account
whichmay affect histender price,sothat hecan-
not afterwardsput forward aclaim based on lack
d knowledge as regards the site, conditions
under whichthework isto becarried out, and so
on (see forinstance, clause11(2)df thelCE con-
ditions). Particularly, however, with civil engi-
neeringwork, it would be unreasonableto make
thisan absol uteobligation, since one can never
rule out the posshbility that the information
availableat tender stagemay givethewrongpic-
tured theconditionswhichwill beencountered
- for example boreholeswhich happen to miss
large boul dersin otherwise soft ground. I ndeed
in clause 11(2) it is stated that the contractor
shall be deemedto have satisfied himsdlf 'so far
asispracticableand reasonabl €.

Normdly, therefore, the contract aso pro-
videsthat if the contractor encounters physical
conditionsor artificial obstructionswhich could
not reasonably have beenforeseen by an experi-
enced contractor,then the contractor isentitled
tothereasonableadditional costsof dealingwith
these conditions (see clause 12(6) d the ICE
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conditions).This particular clause has been the
subject of frequent and costly disputes between
the parties. In practical termstendering periods
do not dlow the contractor any opportunity to
do other than inspect the surface o thesiteand
examine the data provided by the employer. If
this is inadequate, as is frequently the case,
claims by the contractor under clause 12 are
almost bound to arise. Since, if such aclaimsuc-
ceeds, thecontractorispaid the reasonabl ecosts
whichheincursin overcomingthe problem plus
an alowancefor profit, it is not surprising that
contractorsfrequently view this clause as pro-
vidingameansd increasingtheir marginon the
contract.

One solution to this problem would appear
to befor the employerto carry out amuch more
detailed site and sub-soil investigation pre-
tender, for this information to be made fully
availableto thetenderers, forthetenderersto be
required to take the risk o ground conditions
and to be dlowed to pricethisrisk into the con-
tract price. Thiswould only seem to befeasible,
however, if the contract were on a design and
constructbasis.

A modificationto thiswould beto requirethe
tenderersto undertakethe ground investigation
themselvesand to beallowedto employ asingle
consultant for this purpose on a 'pooled' basis.
This approach has been used by the Scottish
Office Roads Directorate — see para. 6.1 of the
Latham Report, HMSO, July1994.

Apart from this, however, if the contractor
considers that there are any specia risks
attached to the job which he cannot evaluate or
are too great for him to accept, then he must
makeclearin histender the basison which heis
puttingforward hisoffer. Thusweather may bea
particular hazard in thelocality of theworks, the
stability o therated exchanged thecurrencyin
which payment isto be made may be doubtful,
or transport to site may betotally dependent on
theavailabilityintime o certainfacilities. There
needsto bein thetender, preferably in or refer-
ring to the scheduled prices, a clear statement
asto the assumptionson which thetender price
is based, so that these can be taken into account
by the purchaser at the tender appraisa stage
and subsequent di sputesavoided.
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SUSPENSION

If circumstancesrequireit, the purchaser,or the
engineer on his behaf, must have the power to
order the suspensiond theworks. The contrac-
tor should, however, havetheright to claimfrom
the purchaserfor theadditional costswhich heis
caused by the suspension (asto what these are
seeChapter 21, p. 191). Thisright isprovidedfor
under MF/1 conditions (see clause 25) but the
equivalent provison in ICE conditions, clause
40, doescontain rather curiouslimitationsasto
weather and the sefety of theworkswhich seem
difficultto judtify.

VARIATIONS
SeeChapter21.

TERMINATION

There are three possible situations in which
termination o the contract can occur: major
default by the employer, major default by the
contractor or frustration o thecontract.
Sincethereisoften considerabledoubt at law
astowhether or not a breach o contract is suf-
ficiently serious to judtify the injured party in
determining the contract as opposed to the
usua remedy in damages, itisnormal toinclude
in the contract conditions a specific right for
either the contractor or the employer to ter-
minatefor certainspecified breachesif theseare
not remedied within a stated period o notice.
From the contractor's viewpoint this remedy is
o thegreatestimportanceif theemployerfailsto
pay and it is strangethat the ICE conditionsdo
not give the contractor an express right to ter-
minateon these grounds. Theextent o the con-
tractor'srightsto terminateasamatter of lawfor
non-payment by the employer are uncertain.
Such a right depends on the breach by the
employer amounting to a repudiation o the
contract so entitling the contractor to declineto
complete hisown unfulfilledobligations. Failure
to pay against one interim certificate would
amost certainly not be sufficient to amount to
repudiation, unlessit wasaccompanied by other
evidence which showed that the employer did
not intend to make any further payments. The
contractor's rights in this respect are properly
covered in MF/1, clause 511, GC/Works/1,
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clause 58 and in both the FHIDIC conditionsfor
electrical and mechanica works (clause 46.1)
and the avil works (clause 69). However their
exercise in practice is often difficult overseas
where the contractor has large sums d money
tied up in constructional plant in the territory
concerned and staff who may be refused exit
visas.

Although frustration of a contract under the
English lega system isan unlikely event due to
the strict requirementsdf English law regarding
thefulfilment o contracts, and problems relat-
ingtowar so far as UK contractsare concerned
can betreated aslargely academic, thisisnot the
case oversess. Thereit is necessary to cover the
situation in which performance o the contract
may berendered either moredifficultor eventu-
dly impractical by reason of war, riot or similar
events. The relevant clauses in ADIC are not
unreasonableexcept that it isdifficultto seethe
justification for requiring the contractor to con-
tinuewith the contract when his personnel may
be exposed to the risk of death or injury from
enemy action. The observation by Duncan
Walacein his commentary on the FIDIC form
that it is unnecessary to give the contractor a
right to terminate because o the financial pro-
tection afforded to him by the remainder of the
clauseseemstoignorethe practical redlitiesof a
construction site on which there are men,
women and children exposed to such risks. It is
strongly suggested that the right should be
mutual.

LANGUAGE OF THE CONTRACT

On oversess contracts, or contracts with over-
seascontractorsto be carried out withinthe UK,
itisessentia that thelanguaged the contractis
specified. It may be that the form of agreement
includingdl the commercia conditionsd con-
tract arerequired to bein onelanguage, usualy
that of the purchasingcountry, whilethe techni-
cal specifications can be in English. The lan-
guage requirement needs to be established
beforethetender issubmitted sothat thecostsd
translationcan bealowed for and arrangements
madefor theservicesd acompetent and experi-
enced loca lawvyer. However fluent in the loca
language- say Spanish- professional staff inthe
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contractor'sorganizationmay be, theywill virtu-
dly never havethe necessary expertiseto recog-
nizethesubtl etiesd the phrasesbeingused.

LAW OF THE CONTRACT

Itisd theutmostimportancethat thelaw of the
contract should be stated in the contract so that
the partiesare aware o which lega system will
govern their obligationsand by which the con-
tract will beinterpreted.When contractorsenter
into main contracts with overseas clients this
requirement for the express inclusion o the
proper or governing law of the contract is only
rarely omitted. But it can beforgotten with sub-
contracts where both firms are English as hap-
pened in the case of JMJ Contractors Ltd v
Marples Ridgway [1985] 31 BLR 100. The work,
whichinvolved land reclamation, wasto be per-
formed in Iraq and the court decided that (1)
becaused the clear understanding between the
partiesthat the sub-contract wasto be back-to-
back with the main contract and (2) becausethe
contract had its most substantial connection
withlragastheplaced performance, the proper
taw of the contract was Iragi. Thiswas so even
athough arbitrationwasto be English.

Sincethe Marples Ridgway casewas decided
the Contracts (Applicable Lav) Adt 1990 has
been passed to giveeffect in English law to the
BC Rome Convention. The rule has been
retained that in general the parties are free to
selectthelawto governtheir contract. However,
intheabsenced an expresschoicetheAd states
that the contract isto be governed by the law of
the country with which the contract is most
closdly connected. This appears at first sight to
be the same test as previoudy applied by the
Englishcourts, but the Act then goeson to pro-
vide a series o rebuttable presumptions. The
most important o theseisthat thelaw whichis
to be applied isthat o the country in which the
party whoisto effect the performancecharacter-
isticd thecontract hashisplaced business.

For an engineering or construction contract
the party effecting the performance character-
isticd thecontractisthecontractor,inthesame
way asunder acontract for thesaled goodsitis
thesdler. Althoughfor contractswherethe sub-
ject matter isaright inimmovableproperty the
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presumptionisthat the contract is most closely
connected with the country where the property
issituate, it isclear fromthe commentaryin the
Offidd Journal of the European Communitythat
this does not apply to construction contracts,
since then it is the construction which is the
subject o the contract and not the immovable
property itself.

Would it have made any differencein the
Marples Ridgway caseif theAd had beeninforce
at thetime?TheAd doesdlow for the presump-
tion stated above not to apply if ‘it appearsfrom
the circumstancesasawholethat thecontractis
more closaly connected with another country'.
The critical factor in the court's judgement had
been the linkage between the main contract,
whichwasunder Iragi law, and thesub-contract.
Given the importance attached by the court to
this linkage it seems probable that the result
would have been the same, but clearly the pre-
sumption under the Aa would have strength-
ened thesub-contractor'scasefor Englishlaw.

With acontract involvingthe performancedf
workin anoverseasterritoryitisunlikely that the
employer, especialyif agovernmentdepartment
or other publicbody,will agreeto any but hisown
law and legd system governing the contract.
Broadly, systems o law outside communist
territoriescan bedividedintothreecategories:

1 Those which are based on the English com-
mon law even though this may to a degree
havebeen codified. Thisisthe type of system
found in North America and much o what
wasoncetheBritishEmpire.

2 Civil law systemsbased on one or other of the
great codes originaly issued in Western
Europe during the 19th century o which the
most influential hasbeenthe CodeNapoléon.
Such systemsoriginally alowed only a minor
role to the doctrine of judicia precedent,
whichformssoimportantapart of theEnglish
common law, athough thishaschanged, and
generdly placeagreater emphasison formal-
ity and the correct following o procedures
than doesEnglishlaw. They arefoundin Latin
America and territories which once formed
part of the French Empire or whichturned to
France or other continental European coun-
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triesfor guidance when setting up their legd
systems. Such systemsoriginally alowed only
aminor role to case law but today, although
formally till not recognizingthe doctrine of
judicid precedent, decisionsdf the courtsare
o increasing importance in defining the
meaning to be attached to the articlesof the
code. Further, in the French code civil and
related systems there are detailed statutory
provisions dealing with the contractor's
responsibilitiesfor defectsin civil and build-
ingwork.

3 Those which are largdy undeveloped as
regardscomplex contractual and commercia
matters but have concentrated on the law o
thefamily,oninheritanceand land.

Given theindependence d the judiciary, which
in certain territories would be making a large
assumption, neither categories1 nor 2 present
any real problem. Thelaw in category 2 may dif-
fer from our own but it isavailable and capable
of definitionso theemployment of askilled local
lawyer should enable the contractor at least to
understand the liabilitieswhich he is assuming
and the rightswhich hewill possess. Category 3
is, however, whally different. Not only isthelaw
difficult to determine but its application in the
case d aforeign contractor islikely to be influ-
enced by factorsdf anon-legal nature. Moreover
sincesuch territoriesare in general governed in
an autocraticmanner thelaw can changerapidly
accordingtothewill of theruler.

If compelledto contract under suchasystem
the contractor must understand that he has
noned the protectionwhichwould normally be
affordedto him by thelegd systemd the UK and
that he must rely on political influence rather
thanlawinordertoobtain justice.

TAXATION

On contracts to be performed even partially
overseas the contractor must be aware o the
local laws relating to taxation. Only an outline
can begiven hered the problemswhich may be
encounteredand experttaxationadviceisneces
saryineach case. Pointsto beconsideredare:

1 Howdoestheliabilitytolocal tax ariseandisit
possibleto construct the contract(s) in such a



TERMS AND CONDITIONS OF CONTRACT

manner that it can beavoided?Liability to tax
may arise smply from having alocd project
officeor employinglocal sub-contractorsand
if it doesthen thefirm may findthat it istaxed
onthewholed thedeemed profitsof thecon-
tract and not just those relating to the opera-
tions performed in the country concerned. It
may be possibleto minimizethis problem by
having two separate contracts, one off-shore
and one on-shore, so that loca tax only
applies to the on-shore work the value o
which is kept to a minimum. Alternatively if
the contractor already operatesa local com-
pany they may beused to placeloca sub-con-
tracts for local work and no project office o
the parent companyisestablished.

Is it better to establish for a large project a
branch o the WK company or set up aloca
company?Theadvantaged thelatteristhat it
may be possibleto set up the shareholdingin
suchaway asto takeadvantaged favourable
taxation agreementsbetween theloca coun-
try and another country other than the UK.
Isthereadoubl etaxation agreement between
the WK and the local country and if so what
areitsterms?

4 Are there any locad taxation incentives for

participatingin particular formsdf activity or
in particular locations?

Isthe remittance o funds back to the UK in
particular the final retention money, subject
to having received a tax clearance certificate
from the local country?This can be a major
source of delay in the receipt of cash in a
usableform. If thisisthelawthenthecontrac-

tor must from the outset set up hisoperation
and maintain the appropriate books of
account and so on in conformity with loca
practice and employ as his auditor a firm
acceptableto thetax office.

Is tax payable on actual profitsearned or on
deemed profitsand if sohow arethelatter cal-
culated?Can charges made by the LK com-
pany to its local offspring, say for technical
services, be set against local tax?Many coun-
tries have now become wise to this and any
alowancefor such chargesisoften minimal.
Isit possibleto obtain tax exemption for the
contract on the basisthat it is being carried
out for thegovernment?Thecontractor needs
to be very careful about accepting any
promisesasto tax exemption. Oftenthe min-
istry or authority concerned has no right to
grant such exemption athough it will be
tempted to say that it hasin order to obtain a
lower price. Thecontractor will then | ater dis-
cover that the finance ministry will claim the
tax they consider due and refuseto take note
of whatiswritteninthecontract. Norisitwise
to rely on an indemnity from the purchasing
ministry or authority against thetax duesince
when the time comesto pay they are unlikely
to havethefunds.

There are only two safe ways o dealing
with this problem. One is to obtain a tax
exemption certificate from the finance min-
istry. The other isto includean alowancefor
the tax in the contract price as a provisional
sum with an undertaking to repay any bal-
ance.
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Contract price

There are broadly three ways in which the con-
tract price may beexpressedor calculated:

@ lumpsum
@ scheduled ratesor hill o approximatequan-
tities
@ cost reimbursement.
These different ways are not necessarily mutu-
dly exclusive. Thus the above-ground element
o a building contract may be on alump sum
basis whilst the foundations are subject to
remeasurement; the supply portion of a plant
contract may be alump sum, whilst the instal-
lation of the plant is on cost reimbursement;
a contract for a complex chemical plant may
be on cost reimbursement but with the over-
headsand profit margincompounded asalump
sum.

The choiced which way to ask the contrac-
tor to pricethework will depend very largely on
the amount of information regarding the job,
and theconditionsunder whichit will becarried
out, whichthe buyer can provideto the contrac-
torinthetimeavailablefor tendering.

LUMP SUM

The nature d a lump sum contract has come
beforethecourtsa number of timeson theissue
asto whether or not entire performance of the
contract was a condition precedent to payment.
In generdl, the courts have leaned towards the
construction that, provided the contract has
been substantially performed, even if imper-
fectly, thenthecontractorwill beentitledto pay-
ment of thecontract pricelessan amount for the
remedying o defects (Hoenig v Isaacs in the
Courtof Appeal [1952] 2All ER 176).

From the purchaser's point of view the firm
lump sum isided. It establishes the amount o
his commitment in advance, it provides the
maximum incentive to the contractor to com-
pletethework on time, and it reducesto amini-

mum the amount o administrative work
involved after thecontract hasbeenlet.

Under a pure lump sum contract the con-
tractor will not be entitled to any additional
payment if work indispensably necessary to
completethe contractisomitted fromthespeci-
fication. Further in cases largely decided in the
last centuryitwasheld onanumber o occasions
that under such a contract the contractor was
not entitled to additional payment if additional
expense was incurred in order to fulfil the con-
tract because o errorsin the plans, specificar
tionsor information provided by theemployer at
time o tender. However the validity o such
decisionstoday must be doubtful in thelight of
casessuch as Hedley Byrne v Heller and Partners
[1963] 2 Al ER and others on the liability of
employers for negligence in the provison of
information and the MisrepresentationAd 1967
asdiscussedin Chapter 3.

The benefits referred to above will accord-
ingly only be obtained if it has been possiblefor
the employer to provide the tenderers with
appropriateand accurateinformation on which
to base their tenders and as regards other in-
formation which the tenderers must obtain for
themselvesif it has been possible for them to
obtainitinthetimeavailable.

Further it isessential in alump sum form of
contract for the employer already to have made
up his mind what he wants and for subsequent
variationsto be minimal sincethe contract itself
may provide no mechanism for the pricing of
variations-seefurther Chapter 21.

A checkligt of the general questionsto which
a tenderer requires answers when bidding has
aready been given (seepp. 51/3}). In order to be
abletotender on alump sum basisthe estimator
must have answersto the following either from
theemployer or hisown company:

1 Assuming the contractor is responsible for
design:
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@ designstandardsand codesdf practiceto
whichtheworksareto bedesigned
designlifed criticalitems
performanced which theworksareto be
capable related to the designated input
materials

capacity of theworks

effluentswith permitteddischarges

batterylimits

guarantees and tests including test

methodology, supply o test equipment,

operating and maintenance responsibili-
ties
® requirementsfor manuals, as-built draw-
ings, supply o sparesand training
® proceduresand responsibilitiesfor start-
up d theplant.

2 Materid quantitiesand specifications. These
may bein the form o drawingsfrom which
theestimator can himsdf takedff quantities.

3 Tolerances permitted and any specia fin-
ishesrequired.

4 Labour hoursand trades both for shop pro-
duction and on site. This means that
decisions on methods of production/con-
struction affecting labour quantities and
skillsmust havebeen made.

5 Description and quantities of bought-out
items. This requires decisionsto have been
taken on, for example, sizes, capacities and
horsepowers.

6 Typesd productionor constructional plant
which will be utilized both in the shops and
onsite,and thetimesor periodsinvolved.

7 Where design is significant, and is not
included as an overhead, the amount o
designwork involved.

8 The site organization which will be needed
and for what period.

9 Overtimeto beworkedinshopsand onsite.

10 Timewhentheworkisto becarried out.

11 Factorswhichwill affect 1abour productivity
on site - climatic conditions, religious holi-
days, nationality of |abour to beemployed.

12 Geographical and climatic factors as they
affect civil, buildingor mechanical and elec-
trical sitework. Thesewouldincluderainfall,
presence d corrosive salts liable to attack
sealwork, humidity, dust, availability o
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freshwater, general local facilities, supply of
clean aggregates.

13 Locd material availability, for example
cement in proper conditionand in the right
quantitiesto meet programme, port offload-
ing and transport facilities including any
heavy|oad restrictionson roadsor bridges.

14 Generd loca amenitiesand workshopfacili-
ties.

15 Safety rulesand statutory requirements.

16 Project management and quality control
procedures.

Thisisaformidablelist. It confirmsthe need for
the purchaser to be able to give complete and
accurate information before a firm lump sum
price can betendered. It dso indicatesthe time
and cost in which the contractor isinvolved in
lump sum tendering. What must be remem-
bered is that every time a tenderer guesses, he
may guess wrong, and every wrong guess costs
someone money. Moreover that someone, if the
tenderer is to stay in business, can in the long
run only be the employer whether on that par-
ticular contract or another.

Just as the contractor's problem on lump
sum tenderingisto assessthe risksinvolved, so
theemployer's problem isthe timewhich it will
take him to give the information necessary to
reduce those risks to reasonable proportions.
Someelement of risk therewill dwaysbe; that is
inthevery naturedf contractingitself.

Although today, even with buildingand civil
works, thereisamovetowardsonly writing per-
formance-based specifications, so leaving at
least the detail ed designwith the contractor, the
employer must be able to specify his require-
ments and the standards to which he requires
the works to be constructed. He must also for
any civil or buildingwork beableto specify with
areasonable degree of accuracy the ground and
sub-soil conditions. This takes time, especialy
with major civil works, and even when theinves
tigatory work has been done carefully there will
gill remain the real possbility of meeting
unforeseen conditions. For this type o work
then lump sum prices are often just not prac-
ticable;they would beatotal gamble.

It is not necessary that there should be a
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single lump sum price for the whole contract.
The NEC hasan optionfor alump sum contract
where there is a series of lump sums for each
activity or group of activitiesidentified in the
activity schedule. Asexamplesthey suggest that
for a building contract the activities could be
grouped under headings such as site prepara-
tion, excavation, piling, structural frame by
floors, cladding, roof, finishes. For plant con-
tracts the activity schedule could comprise
acceptance o design, stagesin shop assembly,
delivery to site, completion o instalation,
acceptanced testson compl etionand so on.

SCHEDULE OF RATES OR BILL OF
APPROXIMATE QUANTITIES

For cvil engineeringwork therefore the method
o pricing normaly adopted is that o a bill of
quantitiesand remeasurement. A bill of quanti-
tiesisprepared by the employer and detail seach
of theitemsadf work whichit is considered may
berequired,for example excavation, concreting,
brickwork and so on and an estimated quantity
isput against each. Thefirmsthen pricethe bills
and the successful contractor is paid for the
quantity of work as measured irrespectived the
quantity shown against the item in the bill. For
thisreason thereis no tender sum. The contrac-
tor undertakesto carry out theworksspecifiedin
the specification, conditionsd contract, draw-
ingsand billsof quantityfor such sumasmay be
ascertai nedin accordancewith theconditi onsof
contract.

Thismethod must bedistingui shedfromthat
used in the standard form o building contract
where they may also be bills d quantity. But
these bills, with the exception o any items
marked approximate, are an accurate represen-
tation of thework to be performed. Thecontract
istherefore alump sum with the billsonly used
for the measurement o approximateitemsand
forvariations. Thereisno remeasurementd the
wholeworks. The problem has however dways
exigted in civil engineering contracts d where
thechangein thequantityfromthe estimatedto
the actual issuch that it affectsthe contractor's
method of working, for example a change to
machinefrom hand work. It was expressy pro-
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videdinthe5th editiondf thelCE conditionsand
theprovisionretainedinthe6th and 7th editions
that the contractor is entitled to an adjustment
o therateif thereisachangein quantitieswhich
make the rate 'unreasonable or inapplicabl€,
and there is no minimum percentage change
required. In Mitsui Construction Co. Ltd v
Attorney General of Hong Kong [1986] 10 CON
LR 1, it was decided by the Privy Council, on
wordingsimilartothat of clause56(2), that itwas
immaterial whether the change in quantities
arosefrom avariation order or not. All that was
necessary to give the engineer a discretion to
agree or fix new rates was that there was a
sufficient discrepancy between the billed and
measured quantitieswhich on the facts o that
dispute was demonstrably the case. It dso held
that the sufficiency o tender clause, which was
in similar wording to the ICE clause, did not put
the risk d adverse ground conditions on the
contractor, so as to prevent the engineer from
exercising his powers under the equivalent o
ICE clause56(2).

In pricinga contract in thisway a contractor
has to estimate the quantity and cost o the
labour, materials and plant which will be
required to execute the given quantity of work.
Since the major elementsare labour and plant,
the assessment o productivityis a vital part of
the estimating process. This in turn is closely
related to the physical conditionsunder which
the work will be carried out = for example the
time of year — and to the possibility o carrying
out thework in a planned way with a reasonable
degree d continuity - for example drawings
arriving on site wdl in advance of the com-
mencement df constructiondf thework towhich
they relate. Theimportanced these pointswill
be referred to again when discussing variations
andclaims.

As regards specialist sub-contractors work,
theseitemsare madethesubject of primecost or
provisional sums. An amount isincluded by the
employer in the bill which represents his best
estimate d the cost o the item. When the sub-
contract is placed (after the main contract has
been let) that sumisdel eted and replaced by the
amount of the sub-contract. When tendering
himsdlf, the main contractor is only required to
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tender the marginhewantsfor handlingthesub-
contractor, usually expressed as a percentage
plus any sum he wants for attendance on
the sub-contractor, like providing scaffolding,
storage,andsoon.

COSTREIMBURSEMENT

With many industrial projects today, speed in
getting work carried out is regarded as more
vital than lowest initial capital cost. Moreover,
apparent cost advantagesat tenderingstage may
belost by thetimefina settlementisreachedon
the payment of clams. On the other hand,
simple cost reimbursement provides no incen-
tiveto the contractor to minimizecosts, nor any
penalty should hefall. Indeed thereverseistrue.
Mogt contractorsinfact didikestraight cost plus
becaused theinefficiencieswhichit may breed
withintheir own company. Costscansoeasily be
charged to cost-plusjobsif no other home can
befoundfor them!

Varioustypesd incentive, target cost or co-
operativeforms o contract have been devised,
therefore, asameansd combiningtheflexibility
and speed associated with cost reimbursement
with astrong measured cost disciplineand an
incentiveto efficiencyand economy.

All these forms of contract have certain
featuresin common:

1 The principle of design and constructionin
paralel asopposedtoinseries.

2 The early establishment o a target estimate
either asadefinitesum or on civil or building
work asratesin an gpproximatebill of quanti-

Conventional

contract Tender price

Final contract=

price
Target cost (after adjustment
contract for variations and
claims)
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ties, against which the work can be re-
measured.

3 Therecordingd theactual costsincurredand
their comparison with the find target cost.
Thisistheorigina target cost adjustedto take
accountd authorizedvariations.

4 The sharing between employer and con-
tractor o thedifferencebetween2and 3.

5 The payment of alump sum in addition to
costswhichwill cover at | east the contractor's
head officeoverheadsand profit. Additionaly
there could be included other items such as
design charges, procurement charges and
even site project management if there was
sufficientinformationavailablefor theseto be
estimatedon alumpsum basis.

How the final contract priceisarrived at under
the conventional, and the target or incentive
form o contract, can best be illustrated by
Figure13.1.

Two points need particular attention at the
negotiatingstage. Firg, the divison betweenthe
employer and contractor  the difference
between the target cost and the actual cost
which may be either a saving or an over-run. In
itssmplestformthereisasinglepercentagesplit
for the over-run and another for the savings.
Alternativelythe percentagescan beadjustedon
ascaleaccordingto theamountsaboveor below
target. Preferably with this latter scheme the
contractor should be required to accept 100 per
cent o the cost over-run above a certain limit,
but thiswill only befeasibleif the contractorcan
make a reasonable assessment o the risks
involved. Cost and timefor completion can dso

+Variations + Chains
authorized allowed
+ Management Savings
fee —x % of (final
target cost -

actual cost)

Figure 13.1 How the final contract price is arrived at
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beintegrated asdescribedon p. 134. Thisceiling
may be the target itsalf or morelikdly the target
plus a certain margin, the extent of which will
reflect the unknownsinherent in the contract.
Second, in the assessment of thetarget cost it is
essential that the target should be built up from
the component elements of labour materials,
plant and so on, which the contractor can be
expectedto useon the job, and hasregardto the
construction or manufacturing methods which
it isanticipated that the contractor will adopt. It
isnot just aquestion of selecting ‘average' com-
petitiverates, but o seeingthat they aretailored
to the job in question and reflect its particular
circumstances. The target must, however, con-
tain a contingency marginwhich issufficient to
ensurethat, providedthe contractor usesproper
efficiency, the target remainsat all times credi-
ble to beat. The aim should be to set a target
whichought to be beaten by alow margin, say 10
per cent.

Target cost contractsare notorioudly difficult
and expensive to manage and administer.
Variations are bound to occur and so are the
arguments as to whether somethingisa change
or not. Each variation will mean negotiatinga
change to the target and possibly the manage-
ment fee. Costs must be recorded and audited
and deductions made for re-work which is due
to the contractor's default. With the emphasis
placed on speed it is only too easy for the
administration and control to suffer so that the
commercial sidelagsfar behind the execution of
the works. If this happens the whole benefit of
the target cost mechanism as providing an
incentive will be lost and clams will be
inevitable.

In certain instances it may be preferable,
rather than usingatarget cost form of contract,
to negotiatea basisfor cost reimbursement with
the intention that this should apply until the
pointisreachedinthedefinition d the project at
which it is possible to negotiate a lump sum
price. A suggested way in which thevarious ele-
ments o the contract price should be dealt with
in establishingthe basisonwhich costsareto be
recoveredisset out below. Thecomments made
may aso be appropriate to the negotiation of
target cost contracts.
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Thisisusudly paid for on a man-time basis, the
unit o time - hour, day, week, month, or even
year — being selected to suit the individual con-
tract. Rather than be concerned with the actual
sdlary of theindividual draughtsmanor engineer,
it is often convenient to establish an average
salaryfor aparticular grade. Thefollowing points
needwatchingwhen consideringtheserates:

1 In respect of which classesdof g&ff are they
payable?This may be only actual engineersor
draughtsmen or may extend through bills of
material clerksto clerks, typists, and the like.
Obvioudy this dters substantially the
alowance for overheads, the smaller the
chargeabl ebasethe higherthe overhead.

2 Are the overheadsincluded in the rates, the
whole d the company's overheads, or only
thoserel atedto design?Practicediffersonthis
accordingto whether the firm's normal sell-
ingunitisdesigntimeor not. If itis, then nor-
mally al overheads(other than possibly those
relating purely to construction or procure-
ment) will becharged againstdesign.

3 The above two points have a tremendous
effect on the overhead as a percentage. The
swing can be as much as from 75 to 300 per
cent.

4 Dotheratesinclude:

aovertime

@ travellingand subsistence

® telex,cablesand telephonecalls
a printingand reproductioncosts

or arethesechargeableat net cost?
5 Do the same rates apply to sub-contract
design?

Obvioudyfrom the employer's point of view the
more elementswhich can be properly madethe
subject o lump sums the better; particularly if
the job is going out to competition. It is
extremely difficult to compare either percent-
ages or hourly rates; percentagesbecausethese
have no validity by themselves but only when
relatedto abase, and it cannot be assumed that
the base will be the same for dl firms;, hourly
ratesbecausethese havenovalidity unlessoneis
in apositionto assessthereal vaueto be placed
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onthework whichwill beturned out in an hour,
and quitesimply oneisnot.

Thus firm A may offer design at £27.50 an
hour, firm Bat £29.50 an hour. But by themselves
these figures mean nothing. Firm A may take
50000 man-hours and produce a design which
costs £1 250000 to build. Firm B may take only
35000 man-hoursand their schemeresultsin a
final priceof £1 150000. Thesamesort of reason-
ing applies to labour rates for construction or
erectionwork.

PROCUREMENT

Thisis usudly paid for as a percentage o the
valued materials purchased after deduction of
trade but not cash discounts. It includes pur-
chasing, expediting and inspection. Agan one
needs to check that travel and subsistence,
which may behigh, areincluded.

MATERIALS

Net price after deduction of trade but not cash
discounts. The total value of discounts can be
very substantial, particularly on items such as
motors, valves, pipework, and so on and should
not beregarded astheestimator'scontingency.

SITE SUPERVISION

This may be negotiated as a lump sum, or a
weekly rate. Itwill include:

1 Sdaries and dlowances for staff which will
include:
sdary
siteallowance
national insurance
pensioncontribution
company car (wherethisis provided)
medical insurance
employer'sliabilityinsurance
dTB levy (whereapplicable)
expenses(forsenior steff)
periodicfares.
Aganitisnormal,rather than dealinginindi-
vidual salaries, for ratesto be established for
various categories of daff expected to be
employed.
2 Officesand storeseither on a rental or build
basis.
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3 Office running costs including provision for
computers.

4 General sitetransport.

5 Consumables.

6 Canteen.

ERECTION LABOUR

Chargesfor erection labour on a per hour basis
will normallyinclude:

1 Wages and allowance - for example subsis-
tence and radius dlowance, condition
money, and soon.

2 Bonus.

3 Nationa insurance, holiday with pay, redun-
dancyfund payment, and soon.

4 Commonlawinsurance.

5 Handtools.

Care needsto be taken in dealingwith the non-
productive element of overtime. Thiswill affect
onlyasmall proportiond the overhead charges
relatedtowages.

CONSTRUCTIONAL PLANT

Therewill normaly beascheduled weekly hire
rates. Thefollowing pointsneed covering:

1 Dotheratesincludeany elementdf profit?

2 Aretheytiedtoanumber of hours?

3 Dotheyincludechargesfor driver?

4 Dotheyincludefud, lubricants,spares,main-
tenance?Thereisadanger of payingtwice.

5 Do they include charges for transport to and
from site?Theseareoftentoo heavy.

6 Where the plant belongs to the contractor,
what allowance has been made for de-
preciation and what residual value has been
assumed?

MANAGEMENT OVERHEADSAND
PROFIT

Preferably a lump sum which can be made the
subject of competitive tender. Sometimes,
depending on the information available, it may
be possible to include in this lump sum the
design element and even perhapsthe site super-
vision,leavingonly thedirect material s,sub-con-
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tract and labour costs to be either reimbursable
or negotiatedduringthecontract period.

PRICE TO BE AGREED

Each o themethodsd pricingreferredto above
has the merit that, although the final price may
not be established when the contract is let, at
least the mechanics for doing so and the prin-
ciples to be followed have been settled.
There are, however, occasions on which the
contracts officer finds himsdf urged, in order
that work can get started, to place the order or
contract smply on the basis o 'price to be
agreed'.

Theproblemwiththistyped arrangementis
that there cannot be a 'contract to agree' any-
morethan there can bea'contract to negotiate'
(Courtney & Fairbairn Ltd v Talaini Brothers
(Hotels) Ltd [1975] 2 BLR 97, now confirmed by
the decision of the House of Lords in Walford

and Others v Miles and Anocther, The Times 27
January 1992). Pricein aconstructional contract
isso essential that in order for acontractto exist
there must either bea priceagreed or there must
bean agreed method o ascertainingit otherwise
than by negotiation between the parties. In
order to overcome this difficulty it is suggested
that aletter o intent alongthelinesdf that sug-
gested on p. 78 should be issued together with
the programmefor the negotiationsfor thecom-
pletiond thecontract.

Asan dternative, if the partiesarewillingto
agreethen following asuggestionmade by Lord
Denning when giving judgement in the above
case, athird party, say an independent quantity
surveyor, could be given authoritywithin afixed
period when it was considered that sufficient
data would become available, to settle prices
which he considered were fair and reasonable,
perhapswith specific instructionon theleve to
bedlowedfor profit.



CHAPTER FOURTEEN

Termsof payment

POLICY CONSIDERATIONS

Terms o payment are a matter on which the
commercialltechnicaland financial sidesd the
employer's business may find themselves
pulling in opposite directions. The employer
may attain the best commercial and technical
result if he offersto the tendererstermsd pay-
ment which, while providingthe employer with
reasonable contractual safeguards, impose the
minimum strain on the contractor's financial
resources. By so doingtheemployerwill:

1 Avod havingtorestrict thetender list tolarge
firms possessingthe resourcesto finance the
contract, whose overheadsand priceswill be
higherthan thosedf smaller companies. (This
assumes o course that such smaller com-
panies are otherwise technically and com-
merciallycompetent to carry out thework.)

2 Ensure that the tenderers do not have to
inflate their tender prices by financing
charges. In many instancestherated interest
whichthecontractorhasto pay when borrow-
ing will be higher than that paid by the
employer.

3 Give encouragement to, and be able to take
advantage of, firms possessing technica
initiativewho would otherwise be held back
fromexpandingbylack of liquidcash.

4 Minimizetherisk of beingsaddledwithacon-
tractor who has insufficient cash with which
tocarry out thecontract and of having, there-
fore, either to support the contractor finan-
cidlyor terminatethecontract.

On the other hand, to offer such terms means
that the employer has to finance the work in
progressand tieup hisown capital in advanced
obtaining any return on his investment.
Particularly with a project such as a new factory
or power plant, it would imposetheleast strain
on theemployer'sfinancial resourcesif hecould
avoid havingto pay anythingat al until the pro-

ject isearning money, and make the payments
wholly out d revenue. With very large contracts
of thistype overseas, particularly in the under-
developed countries, buying on credit in this
way is not a matter o choice but d necessity.
Theauthoritiesor compani esconcernedare not
in a position to do anything el se. As usual, how-
ever, the price which a customer paysfor credit
is high. Even with preferentially low interest
ratesfor exportsthe cost to the purchaser of the
financingchargeson along-termcredit contract
may easily amount to athird of the'cash’ selling
price.

Thestatutory provisonsd the Construction
Ad must now betaken into account when con-
sidering payment terms for construction con-
tracts as defined in the Act. These provisions
cover:

@ the fact that the contract should provide an
adequate mechanism for determining what
paymentsbecomedueunder thecontract

@ theright to payment by instalments or stages
or other periodic payments unless the con-
tract durationislessthan 45 days

® the requirement for the contract to state for
each payment afinal date by which the pay-
mentisto bemade

@ that thecontract should providefor thegiving
of notice by apartywithinfivedaysof the due
payment date d a notice specifying the
amount o the payment to be made and the
basisd itscalculation

@ a statutory bar on the withholding o pay-
ments due after the fina date for payment
unlessan effectivenoticed intentiontowith-
holdsuch payment hasbeengiven

@ astatutoryrightfor apersonwho hasnot paid
in full by the final date for payment, and to
whom no effective notice to withhold pay-
ment has been given, to suspend perform-
ancedf hisobligationsunder thecontract

@ that provisionsmaking payment conditional
on the payer receiving funds from a third



TERMS OF PAYMENT

party areineffectiveunlessthat third personis
insolvent.

In addition to the rights provided for by the
Construction Ad there may aso now be the
statutory right to be paid interest on late pay-
ments under the Late Payment o Commercid
Debt (Interest)Act 1998.

In general the provisionshave been properly
incorporated into standard conditions o con-
tract for construction contracts, as defined by
the Adt, as between employersand main con-
tractors. Perhaps not surprisingly, given the
nature o the construction industry, it would
appear that main contractors have sought to
dilutethe impact of the statutory clauseswhen
preparing their own sub-contracts. The period
between the due dateand thefinal datefor pay-
ment has been extended to the point at which
the provision almost becomesineffective, some-
timesover 40 days. Attemptshave been madeto
get around the elimination of 'pay-when-paid'
clausesby makingtheconditionfor payment the
issue of a certificate. This is obvioudy against
the spirit or intent of the Adt if not of its strict
interpretation. Perhaps adjudicatorswill decide
that it does not conform to the requirement o
the Ad that there should be an adequate mech-
anism for payment since, as has been pointed
out, main contractor's certificatesdo not iden-
tify the amount due to adomesticsub-contrac-
tor (seearticle by Rudy Klen in Construction
Law, vdl. 10, no. 2, March1999).Inthesamearti-
cle Klein a'so mentions attempts to restrict the
sub-contractors' right to suspend by extending
theseven-day periodfor noticeto begiventothe
party in default. Again the question arisesas to
thelegdity o thisaction.

On civil engineering and building contracts
carried outinthe UK either under thelCE or ICT
forms or some mgjor customer's adaptation of
these, the contractor is pad monthly for the
value of work done and materias delivered to
sitefor incorporationinto the permanent works
in the preceding month, less a percentage for
retention money. The relationship d the main
contractor'scash expended to payment received
will be determined largely by the relationship
between the work which is carried out by the
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main contractor, that which is undertaken by
domesticsub-contractorsand that whichis per-
formed by nominated sub-contractors. Today in
most larger contractsthere islittle if any work
actually performed by the main contractor uti-
lizing his own labour. The functions performed
by the main contractor are limited to design of
the temporary works, provison o perhaps
certain site facilitiesand the planning, co-ordi-
nation, management, supervision and admini-
stration o the contract, with the work being
carried out by domesticsub-contractorsandtoa
lesser extent by nominated sub-contractors.
Evenconstructional plantwill normallybehired.

As a result the main contractor is in a
position markedly to improve his cash flow by
delaying payments to his sub-contractors. In
timesd recessionand intensecompetitionwith
low, if any, profit margins built into the tender
price, conditionswhich at the time of writing
haveprevailed for sometimeintheindustry,the
main contractor has often had to depend on
interest earned from delayed payments to sub-
contractors, together with claims, for making a
profit. For many firms the temptation to delay
paymentsin thisway hasbeenirresistible.

O course one o the intentions of the
Consgtruction Ad wasto improvethe position o
sub-contractors as regards payments being
made on time. Unfortunately the Aa while it
makes some improvements does not go far
enough in this direction. Perhaps this is some-
thing which cannot be achieved by legidation
and which must beleft to the partiesbut clearly
theconditionsdf contract could help. Itisinter-
esting that the Government's own conditions
GC/Works/1 do make three provisions which
could behelpful inthisdirection.

Firg, in clause 1(1) the main contractor is
required to deal fairly, in good faith and mutual
co-operation with dl his sub-contractors and
suppliers. Second,in 1(2) the project team which
isto meet regularly under the project manageris
to include the magjor sub-contractorsand sup-
pliers so giving them the opportunity to raise
problems. Third, clause48(4)Payment dlowsthe
project manager to requirethe main contractor
before the payment is made to him o any
interimor fina payment to demonstratethat he
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has paid any amount due to a sub-contractor or
supplier covered by a previous payment.
Interestinglythisisoned therecommendations
made by the CIPS assessor to the review by Sir
Michael Latham of the procurement and con-
tractual arrangements within the construction
industry.

The Construction Ad does not hel p the sub-
contractor here as regards the timing and
amounts d the payments since these areleft to
be settled between the parties. If, however, the
main contractor delays payment he may then
become liable to pay interest under the Late
Payment o Commercid Debt (Interest) Act.
Currently the Act only applies as between
small companies (thoseemployinglessthan 50
people) and large companies (thoseemploying
more than 50 people) and public authorities
athough it will be extended ultimately to al
businesses. The statutory rate of interestis8 per
cent above bank rate but a different rate can be
providedfor in the contract providedit givesthe
sub-contractor a 'substantial' remedy. It is not
thought that a rate much below the statutory
ratewould beregardedas'substantial’; probably
6 per cent isabout the lowest which it would be
safetoinclude.

Considerable dissatisfaction has been
expressed recently in the constructionindustry,
especiadly by employers, with the traditiona
method of monthly valuation of work done and
materialsdelivered to site. Thisisfor thefollow-
ingreasons:

1 It offerslittle incentive to the contractor to
progress the works or meet interim dates
which are o critica importance to the
employer.

2 ltlargdytransfersthe burden o financingthe
work fromthecontractorto the employer and
so dlowsfor firmsto establish themselvesas
contractors with very little in the way o
capital and therefore unabletofund expenses
such as training or to meet their commit-
mentsfor defectivework.

3 The main contractor has an incentive to
retain the interim payments made to himin
respect of the work of sub-contractorsfor as
longas possiblein order toimprovehis profit

margin. Because materia suppliers usualy
require payment within limited credit terms
and speciaistfirmsat least areinapositionto
enforce these, this forces specialist sub-con-
tractorstofinancetheirwork.

4 1t is time-consuming and expensive and a
sourced much conflict between the parties
becaused the subjectivityd the assessments
made as to the percentage complete o the
itemsaf work involved.

5 If the main contractor goes into liquidation
during the course o the contract, the
employer having effectively paid out money
in advance against completionis unlikely to
be able to recover the additional costs he
incursin having the work completed, unless
he has the security o an adequate on-
demand performancebond.

TheLatham Report goessofar asto recommend
the phasingout of the systemof monthly valua-
tions (recommendation8, para. 5.18).

Two aternatives have been suggested to the
system of monthly valuations and both are
included in the GC/Works/1 so with that form
the purchaser has three options from which to
choose: the old measurement system, stage pay-
mentsand milestones.

With stage payments the contractor is
requiredto submit his proposal swith histender.
His proposals must include the percentages
payablenot only for the contract period asshown
onthecontract programmebut asothepercent-
ages which would apply if the contract period
were extended. So that, for example, the chart
would show for each week the proportion of the
contract price which would be payable for that
period based on the duration o the contract as
per thecontract programmeor any revisond the
programmeaccepted by the project manager.

For a civil contract the sum to be taken into
account would exclude prime cost items, day-
work and provisionalsums but wouldincludedl
work to becarried out by domesticsub-contrac-
tors, nominated sub-contractors would have
their own separate tables. Theamount so deter-
mined, which would again be submitted as part
o thetender, would affect the monthly percent-
ageswithin certain price ranges. So therewould
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therefore be a different set o percentagesfor a
£500000 contract than for one for between
£500000and £2 million.

If the contractor ison programme then the
project manager would simply look up the
applicablefigurefrom the vertical columnfor a
contract of that duration. If the contractor was
late or early then again the project manager
would read from the verticd column the per-
centage for the appropriate week. If, say, the
contractwasonweek 30 but the project manager
certified atwo-week delay hewould usethe per-
centageforweek 28,

If, however, the contractor's origina pro-
grammeshowed a 70-week duration but he had
now re-programmed to 74 weekswhich the pro-
ject manager had accepted, then hewould move
horizontallyand usethetablefor a 74-week con-
tract.

Although the payment chart isin weeks the
paymentinterval swould remain monthly.

An abbreviated exampled a stage payment
tableisshowninTablel4.1

Table14.1 Exampleof stage paymentschedule

Contract value less than £500000

Weeks 9 10 11
1 7.1 6.7 5.8
2 17.7 16.7 14.2
3 30.1 274 24.8
4 44.2 42.1 36.7
5 59.3 57.2 49.2
6 77.5 70.1 61.7
7 89.6 83.2 73.5
8 97.2 93.1 83.9
9 100 98.2 92.3

10 100 97.6
11 100

This method provides the means for auto-
matically adjustingthe amount due to the con-
tractor for each month according to progress
achieved in accordancewith the contract pro-
grammewithout the need for any measurement
and valuation. However it does not specificdly
link payment to the achievement o designated
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milestoneswhichared particularimportanceto
theemployer. Theadternativethereforeisachart
o milestonesagainst the achievement o each of
which a specified proportion of the contract
priceis payable which should be subject to all
the previous milestoneshaving been achieved. If
amilestoneis not achieved, or a previous mile-
stone has not been met, the payment issimply
delayed until achievement.

The stage payment method is probably best
suited to civil and building contractswhereit is
often more difficult to identify a sufficiency
d milestonesto provide the contractor with a
reasonably balanced cash flow. The milestone
method is better for mechanicallelectrical or
process plants where it is easy to identify the
productiond particulardrawings, the placingd
magjor orders, the ddlivery of itemsto site and
theirinstallation.

In neither of thetwo standard formsdealing
with plant contracts are the terms of payment
specified but they are left to the purchaser to
propose for the particular contract although
some suggestions are made. For mechanical1
electrical plant Form MF/1suggestsal0 per cent
down payment against presentationdf asuitable
guarantee, monthly payments o 85 per cent of
the value o plant shipped or delivered to site
and 85 per cent o thevaued work doneonsite,
2%0per cent on take over and 2%per cent on the
issue o the find certificate at the end o the
defectsliability period.

Since the initial 10 per cent probably rep-
resents design costs, this means that the con-
tractor, or more likdy his sub-contractors,
would haveto financethe manufactured major
plantitemsuntil shipment or delivery. Fromthe
purchaser's viewpoint theideal is payment only
against actual delivery to site so that as title
passes on payment the purchaser has the pro-
tectiondf owningthat for which he has paid. On
the other hand this does mean that the contract
price will probably be inflated by interest
charges. To reduce the financing burden the
purchaser could agreeto pay a proportiond the
pricefor mgjor bought-out itemson the orders
for such items being placed. Further progress
paymentsduring manufactureand beforeddiv-
ery to site should only be made, like the down
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payment, againgt the security o on-demand
bonds. While this will cost the contractor the
chargesfor such bondsit will probably beto his
and hissub-contractors overall financial advan-
tage. As a further security, the title in plant for
which a progress payment has been made
should passto the purchaser, such plant should
be separated from other plant in the manufac-
turer'sworksand should bemarked as beingthe
purchaser'sproperty —seeclause37 of MF/1

The process plant conditions, the Red Book,
smilarly are not specific on the events which
trigger payment but there are suggestionsin the
guidance notes. Agan reference is made to
either the stage payment or milestonemethod. It
isthought that the milestone method is prefer-
able as this clearly links payment to progress
without the need to make adjustmentsdepend-
ing on the rate of progress achieved. In broad
terms one would expect to see that the mile-
stoneswould comprise:

® issue of identified drawings which could
include P & | drawings, overal plant layout
and processdatasheets

® placement of gpecified major equipment

orders

completiondf sitepreparationand piling

finalizationdf HPand LPpipework details

finalization of electrical and instrumentation

details

deliverydf structural steelwork

delivery to site o specified items of major

equipment complete

completiond steelwork erection

completion o pipeworkinstallation

completiondf equipmentinstallation

completion of electrics, instrumentation and

control systeminstallation

® completion o pressure testing of a major
plantitem.

Thelist would continue with appropriate mile-
stones covering the completion o construction
andthen plant start-up.

CONTRACTUAL SAFEGUARDS

Inorderto safeguardtheinterestsaof both parties
thecontractshould:

1 Define precisdly the events against which
payment becomesdue.

2 Relate those events to the achievement of
someparticular objective.

3 Statetheamount due at each stageor provide
a mechanism by which such amount can be
determined.

4 Egtablish atimelimit within which payment
must bemade.

5 Providethe contractor with an effectiverem-
edy shouldtheemployer defaultin payment.

6 Providetheemployerwithmeansbywhichhe
can obtain or recover the valued payments
made before completion should the contrac-
tor defaultand beunableto complete.

DEFINITION OF EVENTS (1 AND 2)

Wherethe contract includesfor theissueby the
nominated engineer of certificates, then pro-
vided the criteriafor these have been properly
established no problem should arise unless for
any reason, other than the contractor's default,
theissued acertificateisdelayed. To cover this
possibility two provisionsarerequired:

1 Thecertificatemust beissued withinastated
time of an application which the contractor
wasentitledto make.

2 If issue o the certificateis delayed because
the event itsdf is delayed, that is guarantee
tests cannot be held because the employer's
other work is not ready, then after a suitable
time the contractor must become entitled to
the payment. The same appliesin relation to
delayed ddivery because of non-readinessaof
theemployerto receivethegoods.

If, however, entitlement to payment is to be
determined solely by referenceto an event, for
example ddivery o the goods f.o.b., together
with relevant shipping documents, then it is
important if misunderstandings are to be
avoided to ensure that the event is clearly
describedand that itiskeptsimple.

Itisdesirableto avoid multiplerequirements
wherever possible, sinceit will often befoundin
practice that one of them takes much longer to
complywiththantheothers.

A problem which can arise on the sumsdue
on commercial operation or take over is that
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often the contractor has carried out dl but a
small amount o thework involved but, because
there isstill some work outstanding, the engin-
eer is unwilling to issue his certificate, so that
retention money to thevalued very many times
the outstandingwork continuesto bewithheld.
Provided what has till to be done does not sig-
nificantly affect the operationd theworks, there
is no reason why the engineer should not issue
the certificatewith an appropriate endorsement
and release the retention money, apart from
whatever he considers appropriate to retainin
order to ensure satisfactory completion of the
outstanding work. This is specifically provided
forin40.1(3)Termsd Paymentof MH1).

DETERMINATIONOF AMOUNT DUE (3)

Only rarely will the contract state a definitesum
to be pad at the various stages of completion;
usudly it will refer only to percentages, for
example:

10%withorder
80%onddivery
5%ontakeover
5%0nfinal acceptance.

As with any percentage, it isimportant that no
ambiguity should ariseasto the baseto which it
relates. On supply and erection contractsthere
arebroadlvtwopossibilities:

1 All percentagesrelateto the contract price as
awhole.

2 The percentages due on ddlivery are calcu-
lated on the contract value of the materials
delivered (excluding therefore the erection
and commissioningelement of the price),and
those elementsare paid for separately as the
work is carried out. In that event the 80 per
cent payment might be expressed in the con-
tract as80 per cent d the valued materias
delivered to and work executed on site (see,
for example, condition 40.1(b) Terms of
Paymentd MH1).

The contract should also the
method of payment for variations and price
escalation.

Variations
It is suggested that variations should be paid

without any down payment and that the down
payment isrecovered therefore only against the
origina valued the contract. Retention money,
however, would normally be deducted from the
valued thevariationsexecuted.

Escalation

If thecontractissubjectto contract priceadjust-
ment then it is essentia to establish the data
necessary for the calculation of the amount o

escalation due on the variation unless for sim-

plicity the price for the variation can be settled
on afixed price basis. Payment for escalation, it
is proposed, should be madewith each monthly
certificateat 100 per cent of the value properly
clamed. Thereseemsno judtification for involv-
ing escal ation paymentswith either therecovery
of any down payment or percentage deductions
for retention.

Care, however, needsto betaken in the con-
tract drafting particularly in respect o the use of
the term 'contract price. If the contract priceis
definedas'the sum namedinthecontractsubject
to such additions thereto or deductions there-
fromasmay bemadeunder any provisionsd the
contract' and theterm contract priceisthen used
in the payments clause without qualification it
could be argued that both down payment and
retentionprovisionsapply tovariationsand esca
lation dike. It is preferableto set out separately
thepaymenttermsfor boththeseitemssothat no
ambiguity can arise. In fact under the ICE and
JCT conditions retention is withheld from pay-
ments madefor esca ationand the argument for
doingthisin relationto the ICE conditionsisthat
the contractual entitlement to any payment for
escaation is derived from the payments clause
60(2) and the amounts certified by the engineer
under thisclausearesubjecttoretention.

TIME LIMIT FOR PAYMENT (4 AND 5)

No one likes paying bills before they are obliged
todoso. Theaccountantsfor bigcompanieshave
been quick to seethe money which can besaved
by not paying their creditors until the last day for
payment (unlessa discount for cash has been
offered). Theshort-terminvestment o dailycash
bal ancescan make auseful contributionto com-
pany profits. The administrative procedures of
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large organizations, both publicand private, can
o themselves impose substantial ddlaysin the
money actualy being paid. Man contractors, to
protect their own position, had developed the
habit o only paying sub-contractorson ‘as and
when' terms, that is when they themselves had
been paid by theemployer. Nowthis practicehas
been outlawed by the Construction Ad 1996
unless the third party, payment by whom is a
conditiond payment,isinsolvent.

All this emphasizesthe need for the contract
conditionsto lay down a clear timelimit within
which payment should be made, which is prac-
tica inthecircumstancesd thecontract. Itisbet-
ter to lay down a rather longer time initialy,
which stands a reasonablechanced being kept,
than toincludethestandard 28-day clause know-
ing that it is unlikely to be honoured and to be
facedwith theinevitablebickeringwhichfollows.

Should payment not be madewithin the pre-
scribed time, the contractor's normal remedy
should be the right to claim interest at, say, at
least 6 per cent above bank rate (seecondition
402 of MF/1). The Red Book providesthat the
interestratestartsat 2 per cent above LIBOR and
then increases monthly by 1 per cent for each
month o defaultin payment up to 10 per cent if
thedday exceedssax months. Thereisasoaright
to suspend if the delay exceeds 28 days after
noticeand to terminateafter the suspension has
lasted 120 days. Thisseemsfar too long since it
would mean no right to terminatefor somefive
months. If payment isnot madewithinareason-
able period, say two-three months, then it is
probablethat itisnot goingto bemadeat dl. Itis
suggested thereforethat a better combination of
remediesisa higher rate, say at least 6 per cent
abovethebank rate, fromthe beginningd delay,
with theright for the contractorto suspendif the
delay exceeds, say, 0 days, and terminateif the
delay exceeds 90 days and recover dl costs and
expenses incurred. A prolonged failure by the
employer to pay should entitlethe contractor to
stopwork-seecondition40.3d MH L

RECOVERY OF PAYMENTS MADE (6)

Where paymentsare madein advance d ddliv-
ery to sitethe two rightswhich an employer will
usually seekto haveincluded are;
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1 A bond to be lodged for not less than the
amount of the down payment. The making of
the payment and the lodging o the bond
should take place at the same time, and the
contractor should check that the time limits
for doing both arethe same. Caseshave been
knowninwhich thetimeforlodgingthe bond
ran from acceptance d the contractor's
tender, while the time for making the down
payment ran from thesignatured theformal
contract.

2 That where progresspaymentsare madedur-
ing manufacture:

@ plant to the value d the payment madeis
identified, becomes the property o the
purchaserandismarkedassuch

@ such plant remains, however, at the sole
risk d the contractor and is insured by
themaccordingly.

See, for example, condition 40.1 and Specid
Condition 40.1 Progress Certificatesof Pay-
mentinMF/ 1

RETENTION MONEY

Reference has already been made to the prin-
ciple that retention moneys should be con-
sidered by the employer as a contractual
safeguard, not as a cheap form o finance. The
fixingdf theleve o retention money shouldtake
this into account so that no higher amount is
retainedthanisreasonably necessary. Wherethe
worksare completed and taken over in sections
these retention moneysshould bereleased on a
sectional basis.

Thehigher cost to the contractor of retention
moneyson many plant contractsliesin the5or
10 per cent retained during the defectsliability
period.

Itisto the contractor'sadvantage, therefore,
to pressstronglyfor thereleased thefinal reten-
tion after take over againgt a bank guarantee.
Nor isit considered that theemployer'scontrac-
tual interestswould be harmed by such action.

GC/Works/1 goesonestep further in provid-
ingthat if thecontractor submitsan on-demand
retention bond for the amount of the retention
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payment within 28 days of contract then the
employerwill makethe paymentsdueduringthe
course o the contract without deduction of
retention money. Given that the bond is gen-
uinely on-demand there seems no objection to
this from the purchaser's viewpoint. Indeed
there could bean advantageif the bond isprop-
erly wordedin that the purchaser hassecurity in
theform o the bond available to him from the
start o the contract whilethe processd deduc-
tiondf retentionmoney only buildsupthereten-
tionfunddowly over thecontract period.

Aparticular problem hasarisen withthe pro-
visonsintheXCTformd contract relatingto the
setting up by the employer o atrust fund into
which retention money is paid (clause305.1).
Theobjectiveisclear that theretentionmoneyis
held by the employer astrusteefor the contrac-
tor in asgparate account and does not therefore
ontheliquidationd the employer belongto the
liquidator. The problemin practiceisthat some
employersdelete the clause, others just do not
set up thetrust fund, while others seek to resist
settingup thefund becausethey dlegethey have
rightsdf set-off in excess o what would be the
valued thefund.

Whilethe contractor hasthe right to enforce
the setting up o the fund, if necessary by
mandatory injunction, thisright islost once the
employer is actualy in receivership or liqui-
dation. Asregardstheemployer'srightsto refuse
toset upthefundfor, say, aright of set-off which
hedlegestoexig, the better opinionseemsto be
that themereallegationadf sucharight would not
be sufficient (Concorde v Colgan [1984] in the
High Courtin HongKong).

SET-OFF

Therearefour different basesby whichin acon-
tract for work and materias or for the sde of
goods a party who is sued can seek to defend
himsdlf by showing that he has a claim against
theother:

® commonlaw right of set-off
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® equitableset-off
@ contractual set-off
® abatement.

Common law set-off only appliesif the claims
areliquidatedor can be ascertained without dif-
ficulty. Equitable set-off appliesif theclaimsare
closdy linked one with another. Thereis there-
fore no right of set-off in law or in equity if the
debts are both unliquidated and unconnected.
However the right of set-off can be extended
by the express words of the contract. So it is
possible by thewordingd thecontractto extend
the employer's right to set off, against the con-
tractor's claims on that contract, claimsarising
under another unconnected contract, between
the same parties. This provison is written
into GC/Works/1 clause 51. Abatement arises
where the purchaser claims that the work
done by the contractor or supplier is worth
less than the amount due under the contract
because the work is defective or has not been
performed.

Theright of set-off isoften claimed by main
contractors seeking to avoid making payments
to sub-contractors, especially nominated sub-
contractors. The courts have aways required
something more from the main contractor
when seekingto defend himself against aclaim
by the nominated firm for summary judgement
than a mere allegation of defects and delays.
However theamount of detail hasbeenamatter
for the court's discretion. Now the claim by
the sub-contractor will in thefirst instance pro-
ceed to adjudicationand it is thought that the
adjudicator will be no less astute than the
courts have been in the past to distinguish
between a genuine defence and spurious
arguments which dlow a main contractor
to retain money in his own hands which
properly belongsto the sub-contractor. The ICT
form of nominated sub-contract NSC/C has
attempted to mitigate the position of the sub-
contractor by placingrestrictionson the right of
set-off by the main contractor - see clauses4.26
104.29.



CHAPTER FIFTEEN

Timefor completion

Completion on timeis not somethingwhich just
happens. It has to be planned and worked for,
and this processstartsfrom theinitial definition
o theemployer's objectivein relationto thecon-
tract. In the achievement o completionon time,
thecontract hasthreefunctionsto perform:

@ toact asameansd communicationbetween
employer and contractor

@ to provide an incentive to the contractor to
completeontime

® to give the employer an effective remedy
against the contractor should deivery be
delayed.

CONTRACT ASMEANS OF
COMMUNICATION

Proper communication between employer and
contractorisone o the essential factorsin suc-
cessful contracting. But beforetheemployer can
communicate his requirementsto the contrac-
tor he must have defined them for himsalf. Step
number one, therefore, isfor the employerto be
quite clear in his own mind by what date he
requires completion o the contract and what,
for this purpose, completion means. According
to the nature o the contract and theemployer's
purpose, completion may haveone of anumber
of meanings, the most common o whichare as
follows

@ goods either ready for shipment or actualy
shippedonf.o.b., c.i.f. or other terms

@ ddivery d goodsto the purchaser's store or
constructionsite

® physical completiond theconstructiond the
worksonsite

® plant and equipment commissioned and
proved readyfor commercial operation

® processplant passeditsperformancetests.

The choice of which definition to adopt will in
part bedeterminedby thetypedt contractandin

part by the method o contracting which the
employer has selected. Thus, if the employer
decides to undertake for himsdf the actual
importation of goods, he can hardly expect the
contractor to be responsiblefor thedate of their
arrival inthe UK. Equdlyif the contractorisonly
responsible for 'technical’ supervision o erec-
tion he cannot be expected to guarantee the
productivityd theemployer'slabour, or that the
works are completed on time. It would be rea-
sonable in such a case to require ddivery of
material sto becompl eted accordingto adefined
programmewith damagesfor delay attached to
dl key ddiveries, and for the contractor to be
responsible for any delaysto the target date for
completiondf the plant as a whole which were
caused by the negligence, incompetenceor mis-
conduct of hissupervisors.

Where there is a contractual obligation in
relationto deliveryit isimportant to distinguish
between actual delivery and readinessfor ship-
ment, particularlywheretheemployerisarrang-
ingshipment, for exampletheddiverytermsare
f.0.b. From the contractor's viewpoint the con-
trol of the delivery operation up to the point at
which the goods are ready for shipment lies
within hisown hands. After that, however, heis
dependent upon shippingaction beingtaken by
theempl oyer. Followingthebasi c principlesthat
one only accepts contractual responsibility
for matters over which one has contral, it is
obvioudy preferablefrom the contractor'sview-
point, and indeed reasonable, for his obligation
to relateto readinessfor shipment.

Oned the most common sourcesdf misun-
derstanding relating to the meaning of com-
pletionisin relation to electrical/mechanical or
process plants. Becausethere are certain differ-
ences between the two it will be convenient to
treat them separately.

MECHANICAL/ELECTRICAL PLANT
With such plantstherewill beat |east two stages
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and possibly athird stage. First, thereisthecon-
struction stage leading up to the contractor
advising the engineer that the works are ready
for the testson completion. Second, phase2, is
the carrying out by the contractor of thetestson
completion. If these are successful the engineer
issuesthetakingover certificate. |t would appear
that the purposed thetestson completionisto
establish that theworkshavebeen completedin
accordancewith the contract and that they are
capabled being used for the purposefor which
they were intended. The time for completion
under the contract and therefore the point at
whichany liquidateddamagesfor delayareto be
assessediswhen theworkshave passed thetests
oncompletion.

After the issue o the taking over certificate
the responsibility for the works and the risk in
them passes to the purchaser and the contrac-
tor's sole obligation is the correction of defects
duringthedefectsliabilityperiod unlessthecon-
tractincludesfor performancetests.

There is an optional provision in MF/1 for
performance tests which, if included, bringsin
the third phase. Thesetests, if incorporatedin
the contract, are carried out by the purchaser
under thesupervisiond thecontractor withina
reasonable time after take over. Importantly
therefore they are not required to be passed in
order for thetaking over certificateto beissued,
they do not form part of the definition d com-
pletion and, if delayed, do not give riseto any
liguidated damages for delay. If they are failed
they may, of course, make the contractor liable
to liquidated damagesfor performanceor in an
extreme case enabl e the purchaser to rgject the
plant even although he has taken it over, see
further pp. 167-168.

PROCESS PLANT

The processplant conditionsenvisagethat there
will usually bethreestages.

Thefirst stage, construction, ends with the
project manager issuing a certificate of com-
pletion of construction. This is an important
point which marksthe transition from construc-
tion to the beginning of the proceduresfor the
start-up d the plant. Dependinguponthe nature
d theplant it can bethe point at which the con-

tractor's liability for liquidated damages for
delayisassessed. Certainly the Red Book favours
thecompletiond constructionasbeingthedefi-
nition o completion for the purpose of liqui-
dated damages for delay on two grounds. First,
up to that point the contractor has been largely
incontrol of operationsand thereforeshould not
have been impeded by actionsor falluresd the
purchaser so as to entitle him to clam exten-
sionsd time. Second, preparingfor the starting
up of the plant beginsthe seriesd operationsin
which safety is critical and if procedures are
rushed in order to avoid paying damages for
delay thiscould haveseri ousconsequences.

Thereisobvioudy sometruth in theseargu-
ments, particularly the one on safety when the
processisnot yet fully established. With awell-
established processit is thought that the pur-
chaser would want the contractor to be under a
contractual liability for delay until alater stage.

The second stage is that between the com-
pletion o constructionand the preparationsfor
thestartingup o the plant. Duringthisphasethe
contractorisgtill responsiblefor theplant,which
remainsat hisrisk, and carriesout dl the pro-
cedures and tests as laid down in the contract
which are necessary to establishthat theplantis
ready to bestarted up. Oncethe project manager
is satisfied that dl these tests and procedures,
including those relating to safety, have been
satisfactorily completed he then issues the
takingover certificateat which point therespon-
shilityfor and riskin the plant passesto the pur-
chaser. Thisisobvioudy another clearly defined
point at which liquidated damages for delay
could be assessed and could constitute the
definitionaf completion.

The third stage is that in which, following
take over, the purchaser starts up and operates
the plant and preparesfor thecarryingout o the
performancetests. Thesetestsare carried out by
the purchaser using personnel trained by the
contractor, in accordance with the operating
manual s provided by the contractor and under
thetechnical supervisiondf thecontractor.

Although both MF 1 and the Red Book envis-
age therefore the performance tests being car-
ried out after take over it would be possibleso to
draft the conditionsthat they were carried out
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beforetake over. It would mean that the respon-
sibility for the operationand maintenanced the
plant during the start-up period, and theriskin
the plant, would remain with the contractor
until the performancetests had been passed,
athoughit would be desirablethat the contrac-
tor was required to operate the plant with the
purchaser's gaff and labour which he had
trained. Responsibility for the plant would only
then pass to the purchaser once the per-
formancetestshad been passed which would be
the pointat which thetakeover certificatewould
be issued. If thiswere done then the liquidated
damagesfor delaywould apply at that point and
the performance testswould be in the contract
period, which would need to be extended to
include the running up o the plant, and the
commencementd the defectsperiodwould cor-
respondinglybe delayed.

If the guaranteeson performanceare o vita
importanceto the purchaser, and the processis
wdl established, it is suggested that the con-
ditions should be amended to provide for the
performancetests being within the definition o
completionso that the purchaser does not take
over the plant until they have been passed. It is
recognized that this will mean extending the
period for completion, providing specific obli-
gations on the purchaser to provide the feed-
stock and other facilitiesfor the carrying out of
the tests to meet the programme and ensuring
that the contractor exercises proper care for
sfety. It isalsosuggested that thereshouldbea
grace period dlowed beforeli qui dated damages
for delay are appliedto give the contractor time
safely to make the necessary adjustmentsto the
plant and carry out a re-test if one of the per-
formancetestsisfailedfor thefirst time.

Thereis a definite benefit to the purchaser,
however, in not accepting responsibilityfor the
plant before it has been shown to perform in
accordance with the performance guarantees.
The undertakingto meet thesewould have been
avital elementin theselection of thefirm asthe
contractor in thefirgt instance. In reality he has
not performed hiscontract until he hasdemon-
strated he has met those guarantees. This will
amost certainly be the line which will be
adopted by thelendersto the project if the con-
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tractisbeingfinancedon aprojectfinancebasis
where the only security for the loans is the
profitabilitydf the plant.

It is assumed here that the process either
belongsto or has been licensed to the contrac-
tor. If the processand itsdesignaretheresponsi-
bility of the purchaser then, of course, the
contractor cannot be held liablefor the achieve-
ment d performance guarantees, but only for
the construction o the plant to the required
specification. Completion would then properly
bethecompletiond construction.

It isessential, particularly where large sums
of money may depend upon whether the plant
was ‘completed’ on acertain day or not, for the
criteriaand mechanismfor decidingthisissueto
beset outinthecontract. Thedraft contractdoc-
ument at p. 84 doesthisby relating'completion’
tothecontractor'sright to apply for atakingover
certificateand there must be atest procedurefor
obtainingthiscertificatelaid down el sewherein
the contract, probably in the specification. It
must o coursea so bepractica for theemployer
to have provided by that date facilities for the
necessary testingto becarried out.

Another important factor to beconsidered is
the relationship of the definition of completion
to (1) thetakeover d the plant by theemployer,
that is in his assuming responsibility for acci-
dents or damage to the plant and responsibility
for its maintenance and security; and (2) pay-
ment by the employer o the whole or part o
retentionmoneys.

With buildingand civil engineeringcontracts
the problem is often that the purchaser is con-
cernedwith accessto thewholeor sectionsaf the
works beforethe final completion itsdf. Thusif
final completion is made the only contractual
obligation, the contractor could comply with
this and yet, if late on the prior access dates,
could causetheemployer considerablefinancial
loss. It is essentia with this type of contract
thereforeto decideon thedateor datesby which
accessis required, to make thesefirmcontrac-
tual obligations,and to attach damagesfor delay
toeach.

The same principle applies generaly to
mechanical/electrical plant, say aset of turbines
which are to be brought into operation sequen-
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tially and a process plant which isto be brought
into operation by sections and each section is
self-contained and can beused commercialy on
itsown. Thislast point isimportant sinceit will
often be found either that the sections are not
wholly self-contained, because there is some
common feature, or that thereis no commercial
use for one section until at least one other has
been completed. This may not be a problem if
completionisdefined asthe completion o con-
struction but obvioudy would be if completion
wererelated to readinessfor commercia opera-
tion, that ishaving passedthe performancetests.

Having settled on the definition of, and date
or period for, completion the employer's next
step must be to communicatethat information
to the contractor. This communication should
be regarded as one o the essential itemsto be
included intheinquiry orinvitationto tender, or
supplied as part o the data on which negotia-
tions are to proceed in those cases where the
contractisonanegotiated basis.

It is sometimes suggested that the delivery
period shoulditsalf be madethe subjectof com-
petition and the tenderers asked to quote their
best offer. Thiscan causedifficulties. Ddivery is
normally related closely to both specification
and price. Decision on one will affect the other.
Shorter delivery can be achieved in avariety of
ways by overtime and weekend working, by
selecting those bought-in components which
arethemsel veson shortest delivery, or by lower-
ingstandardsin constructionwork on site. How
is the tenderer to read the purchaser's mind?
How is he to judgewhat price the purchaser is
willingto pay for time?

If theemployer reallyisinterestedin obtain-
ing competitive offers on time, then it is sug-
gested that he can do thisin the following way.
The basic inquiry against which dl tenderers
must quote includes a fixed date or period for
completion. The tenderers, however, are aso
invited to quote as an dternative for an im-
proved delivery and to give the following infor-
mationregardingtheir offer:

@ period by whichtheycouldshortenddivery
@ additional cost for improved ddivery per
week or month asappropriate

® what methods they would use in order to
obtaintheimprovedddivery and any qualifi-
cations or understandings on which the
improveddeiveryisbased

® what guaranteesthey would be prepared to
offerinrespect o theimprovedddivery.

Adoption o this suggested approach would
ensure, first, that al offerswere obtained on the
same basis and could therefore easily be com-
pared and, second, that theemployer hashad all
the information necessary to seewhether it was
practical to buy time and, if so, how much this
wouldcost.

Having obtained a delivery promise in a
tender which suits the programme, the pur-
chaser is often inclined to think that such a
promise holds good no matter how long the
placing of the orderlcontract is delayed. This
cannot normally be so. Ary delivery promise
is contingent upon the contractor's own work
progranmme and the delivery periods being
currently quoted for materials and bought-out
components. These can dl be subject to rapid
change.

LIMIT TO VALUE OF UNDERTAKING

Idedlly, it issuggested that the tender should be
accepted or the contract shouldbe placedwithin
30days, or inthe cased very magjor contractsup
to three months. If this cannot be achieved,
then it is no use just sending off the letter of
acceptance quoting the original dedivery
promise and hoping for the best. It is often
tempting for the contracts officer at this point,
with the order in one hand, to pressthe contrac-
tor to undertake still to maintain his origina
promise to complete by a certain date despite
the delays which have arisen since his tender
wassubmitted. Thecontractorfor hispart,inhis
anxiety to secure the business, may easily be
wesk enoughto giveway to such pressures,only
to regret it later when it becomes apparent that
delays are inevitable. Any such temptation
shouldberesisted. Nat only isthepractical value
of an undertakingobtai nedin thisway extremely
limited but, worse, the contracts officer has
dlowed himsdlf to bedeluded into thinking that
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he has negotiated a favourable bargain. The
planning of the contract and any associated
work will proceed on the basis that the com-
pletion will be as promised when it amost
certainlywill not.

There is only one ddivery promise worth
having, and that is one which isasfactual asit
can be made and has reasonably taken into
account the known sources o probable delay.
For thisreason, if the contract cannot be placed
quickly, then the contractor should be given a
reasonable opportunity to confirm the origind
promise. If itisalarge contract, then it is often
advisableat thispoint to discussthe programme
with the contractor in order to make sure that
nothing has been overlooked and that delivery
terms from magjor sub-contractorsor suppliers
have been rechecked. It is helpful for any such
discussions regarding confirmation of delivery
promisesto be held not merely withthe contrac-
tor's salesgaff but dsowiththeir planning, con-
struction or works people present. The normal
pessmismadf oneisagood antidoteto theover-
optimismdf theother.

In order to ensure that delivery promises
included within a tender are redlistic, the more
informationthat can begiventothetendererson
the factors affecting delivery the better. Such
information should include (dependingon the
natured thecontract):

@ dateor periodafter contractfor accesstosite

® dates or periods for the supply by the
employer o drawingsor information

® dates or periods for completion by the
employer or other contractorsd work inter-
relatedwiththecontractwork

® restrictions on availability o site or working
hours

@ specia inspectionor approval proceduresor
qualitystandardsdemanded

® use o the site or common facilities by the
employer or other contractors of the em-
ployer

@ restrictions on spending d money within
defined periods

@ requirements as to completion of the work
in acertain sequence and any datesfor com-
pletion of sectionsadf thecontract
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@ datesor periodsfor the provisionby the con-
tractor o defineddrawingsor data.

Few contracts involving work on site can pro-
ceed independently o the employer or other
contractors o the employer. Nor is it possible
to make the best use o time and resources if
the planning o the order and sequence o
operationsisleft to one party. Theemployer may
want certain sections completed before others;
he may requirefrom a plant contractor loading
data and drawings for foundationsdesign by a
particular date. The civil contractor has to
balance the most effective utilization o plant
and labour and the relation of the workload of
certain trades to anticipated programme and
weather conditions. Plant contractors may
requireaccessto partsdf abuildingin acertain
sequence. Inevitably, all these interests will at
some time conflict; also they may haveamgor
effect on the contract price. Thisiswhy it isso
important that the planning and co-ordination
involved are to some extent worked out before,
not after, the tendering stage and key points
established and made clear in the tender docu-
ments.

Two objectionsmay beraised to thissugges
tion. Firg, that it restricts both the contractor's
initiative and that of the client's engineer.
Second, that by making these timesand periods
part of the contract, if the employer should
default on his obligations then he is laying
himsdlf opentoaclaim.

Asto thefirgt, thetime haslong since passed
when either a single contractor or the employer
himsdf can act independently. Projects are
growing in complexity dl the time, and this
complexity in turn has led to the growth o
the number o speciaist suppliers and sub-
contractors whose work is closdy related
one with another and with that of the main
contractor.

Regarding the second, it must be accepted
that once oneintroducesplanninginto a project
the employer, no less than the contractor,
becomesbound by thetimesand periodsset out
in the plan. If these haveto be atered, then the
person responsiblefor the alteration must bear
someliability for theconsequences.
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CRITICAL PATH ANALYSIS

Any detailed discussion on the use o network
anaysiswould beoutsidethescopeand purpose
d this book. The principles behind the tech-
nique are by now fairly wel known, and those
wishing to gain further knowledge of it are
advisedto consultone o the numerousspecial-
ist books on the subject. Whet is perhaps, how-
ever, not so wel known or brought out by the
books dealingwith the technique are thosefac-
torswhichmay limit itseffectiveapplicationand
which need watching if it isto be df maximum
benefit. Thesemay besummarized briefly asfol-
lows

1 The technique cannot of itsdf improve the
nature of the data used. If thisisinaccurate,
then so will bethe answer. Thedanger isthat
becausetheanswer hasbeen obtainedfroma
network, perhapswith the aid of acomputer,
itwill beassumedto possessasignificancefar
greater than an answer obtained by simple,
old-fashioned methods.

2 Becauseasatechniqueitisinterestingand has
attracteditsown devotees,itiseasy foritto be
treated as somethingwhich hasa justification
toexiginitsownright. It hasnot. It must prove
itsdf to management by providing a quicker
and more accurate answer to the problems
affecting the control of a project than any
other method, thereby enabling significant
economies to be made, if it is to survive. It
remainsat dl timesatool d managementand
under management's control. Most definitely
it must not bedlowed to become the preserve
of theanayst or programmer.

3 Fallowingonfrom note 2 above, itisfor man-
agement to lay down the manner in which it
wantsthe output data presentedand howthis
dataisto betranslatedinto effectiveinstruc-
tions to the company's executives and site
gaff. Itisvery easy for thisessential stepto be
overlooked. If itis, then it may befound that,
instead of the network being used as a prac-
tical working aid, it is ignored by the very
people, the project engineersand residentsite
staff, whom it wasintended to benefit.

4 The other enemy o the network is detail.
Becausea network iseasy to expand perhaps
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it isinevitablethat it should be expanded. If,
however, a project manager asks an engineer
whetherit will besafetoincreasetheloadona
particular foundation he wants the answer,
not amassd calculations. Thesamethingis
true o the network. He wants to know if the
projectison time-if not, why not - and what
can bedoneaboutit. If itisontime, thenwhat
isit essential to bedoing nexttoensurethat it
remainson time?These aresimple questions
which demand simple answers in plain
English.

CONTRACT AS MEANS OF PROVIDING
AN INCENTIVE

The contract may provide anincentiveto asup-
plierlcontractorto achievecompletion either on
or in advance o time in broadly one of three

ways

® by the method of payment of the contract
price beingsuch that any delay will causethe
contractor additional expense, and cor-
respondinglythat earlier completionwill save
expense

® by offering a bonus for earlier completion
with a corresponding'penalty’ for late com-
pletion

@ by aprofit-sharingarrangement under which
the combined effect o savingsin cost and
time are shared between the purchaser and
thecontractor.

METHOD OR TERMS OF PAYMENT

There are several waysin which the method or
terms o payment can give the contractor an
incentiveto early completion:

1 Wherethecontractison alump sum basisfor
the carrying out d sitework, the contractor's
overheads will have been estimated on the
assumption o the site work lasting so long.
Any extension o that time will cost the con-
tractor money.

2 Where payment o the contract price is at
definedratesfor unitsaf completedwork - for
example ayard d advancetunnelling - then
unlessprogressisachievedto programme,the
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contractor will gill have to pay out the costs
for hiredf plant, overheadsand wagesd direct
labour, but will not be recoveringfor theseon
thebasi sonwhich he prepared theestimate.

3 If the contract price or a proportion of it is
withheld until completion is effected, then
any delay will cost the contractor interest
chargesand losehimworkingcapital.

BONUS AND PENALTY

Theincentivesto the contractor referred to above
areinthe negativeform,in that failurewill result
inaloss. Whilethisisd someeffect, the carrotis
often more effective than the gick. A postive
inducement may thereforeproducebetter results
than thethreat of being penalized. The difficulty
isto makecertainthat the bonusredlyiseffective
in producingagreater than normal effort. Before
offering a bonus, therefore, it is necessary to
establishthenormbothin timeand price.

It follows that a bonus is something to
negotiate after tenders have been received, not
something to be mentioned when tenders are
invited. There could be a difficulty under the
Public Procurement and Utilities Directivesin
doing this unlessthe employer was entitled to,
and did, usethe negotiated procedure. Itiscon-
sideredthat if the restricted procedurehas been

Table15.1 Cost table showing bonus/penalty
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used then any such negotiationswould have to
follow the contract award. Assuming that the
procedurereferredto earlier, o invitingtender-
ersto put forward aternative offerson time, has
been followed, it may be found that the lowest
tenderer hasoffered to completeamonth earlier
for a £50000 increase in the contract price. If a
month is worth more than £50000 to the
employer it might be reasonabl eto negotiate on
the basisthat for completion in a month earlier
one would pay a bonus of £50000, for com-
pletionon time no bonusor penalty and, for late
completion, then damages at least equal to the
amount of thebonus.

Particular care hasto be taken when negoti-
ating a bonus and penalty clause on a cost-
reimbursement type o contract. The danger is
that, to earn the bonus, the contractorwill spend
the employer's money to an unreasonable
extent. Itisnecessary, therefore, to establishthat
the bonus and penalty are related not only to
time but also to the excess of the actual costs
over target. Thusatable (seeTable 15.1) might
be included in the contract on the following
lines, with thebonusl penalty appliedonly tothe
contractor's fixed margin. The purchaser would
continue to pay actual costs although, as stated
earlier, depending on the degree of uncertainty,
hemight put atotal limiton hisliagbility.

COMPLETION EARLY COMPLETION COMPLETION LATE
WEEKS ONTIME WEEKS
4 3 2 1 2 3 4
Costs +400000 M -5 -10 -15 -20 -25 -30 -35 -40
above +300000 +5 M -5 -10 -15 -2 -5 -30 -3
target +200000 +10 +5 M -5 -10 -15 -20 -25 -30
+100000 +15 +10 +5 M -5 -10 -15 -20 -5
Costs equal
totarget
Costs -100000 +25 420 +15 +10 +5 M -5 -10 -15
below - 200000 +30 +25 +20 +15 +10 +5 M -5 -10
target - 300000 +35 +30 +25 +20 +15 +10 +5 M -5
-400000 +40 +35 +30 +25 +20 +15  +10 +5 M

All figures percentagesto be added to or subtractedfrom the fixed margin Mas the signs indicate.
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It will be noted that Table15.1 isworked out
onthebasisthat:

@ savings or increases of £100000 on cost are
worth5 per cent of fixed margin

® oneweek of timeisequal to 5 per cent of the
fixed margin

® savings or lossesin time or money are not
expectedto exceed £400000 or 4weeks.

While in terms o damages it is reasonable to
grant extensions o time for delays outside the
contractor's control, since to do otherwise
would be both unfair and put up the price, the
same considerationsdo not apply to the bonus.
The employer is only interested in paying the
bonusfor results. It issuggested, therefore, that
extensionsd timein abonusclauseshould only
be dlowed for ddays due to acts or defaults o
theemployer. Thesemust bedlowedsince, once
having undertaken to pay the contractor a sum
in a certainevent, the employer must not act in
such a manner as to deny the contractor the
opportunityof sodoing.

LIQUIDATED DAMAGES FOR DELAY

The principle behind liquidated damages for
delay is that they should be an accurate pre-
estimated thelosseswhich, at thetimed enter-
ing into the contract, it is estimated the
employer would be likely to suffer were com-
pletion to be ddayed, and which would arise
directly out d such delay. The amount o such
loss, and thereforedf the damages, may and very
often doesbear norelationship at dl tothevalue
of the contract. Yet in commercia practiceit is
amost universal for such damages to be
expressed as a percentage of the contract price.
Thereasonthedamagesareredlythereisnot so
much to provide the employer with an effective
remedy, but to protect the contractor by estab-
lishingalimitto hisliability.

Commercidly, in fact, this must be so. No
contractor can afford to be liable for a risk
againstwhichitisdifficulttoinsureand whichis
out of al proportionto thevalued the contract
and to hisanticipated profit. Itisonly, therefore,
in alimited number of cases that there will be
any direct relationship between damages for
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delay and potential loss. Provided that thedam-
ages are less than the estimated amount of the
loss, thislegdly does not matter, but what must
be understood is that, having taken his remedy
by way of liquidated damages, the buyer cannot,
because the actual losses exceed the estimat
seek to recover thedifference.
Thispointisillustrated in an extremeway
a recent case under the JCT form o contract
where the employer had included in the
Appendix under the heading 'liquidated and
ascertained damages nil'. When the contractor
was late in completion the employer sought to
argue that the intention had been to delete
clause 24 (theliquidated damages clause) from
the contract and he was therefore entitled to
clamdamagesat large. Thecourt ruled that the
partieswerefreeto includewithin their contract
whateverfigurethey chosesubjecttoit not being
a pendty. Having agreed that the liquidated
damageswere nil that is exactly what they were
to be; further having left the liquidated damages
clausein the contract thisexcluded any right of
theemployerto clam damagesat large.
Reference is made above to the term
‘pendty’. The distinction between liguidated
damagesand apenalty ispeculiarto Englishlaw.
Thedifferencewaswdl stated by Lord Dunedin
inthe classc casedf Dunlop Pneumatic Tyre Co.
Ltd vNew Garage Motor Co. Ltd in the House of
Lordsin1915AC 79.

Theessence o a penalty isa payment
o money stipulated as in terrorem
o the offending party; the essence d
liquidated damages is a genuine cov-
enanted pre-estimatedf damage... it
will be held to be a pendlty if thesum
stipulated for is extravagant and
unconscionable in amount in com-
parison with the greatest loss which
could conceivably be proved to have
followed fromthebreach.

It follows from this that if a single amount is
payable under different circumstancesin one of
whichonly it might bereasonabl epre-estimated
lossbut intheother it could not possibly bethat,
the paymentwill beheld to beapendlty. In prac-
tice, this means that if the employer wishesto
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clamliquidated damagesfor, say,failureto com-
pletetheworksontimeand asoforfailureto pro-
vide handbooks and as-built drawings then he
cannotseek to clamthesameamountfor both.

However, in other situationsthe courts have
shownrecentlyawelcome commercial approach
towards the distinction between a penalty and
liquidated damages. InFhil | ps HongKongLtd v
Attorney General d HongKong[1993) 61 BLR 41
thePrivy Council held thefact that aclausecould
invarioushypothetical situations,none of which
had actualy happened, result in a larger sum
being recovered than the actual loss suffered by
the employer did not makethe clausea penalty.
The Privy Council dso emphasized that when
partiesare of equal bargaining power then the
court should be not too ready to find the requi-
sSitedegreed disproportion.

If the clauseis held to be a penalty then the
result is that it is unenforceable at law but o
course the contractor till remainsin breach o
contractfor beinglate. Theemployer'sremedyis
then to claim damagesat large but these have, of
course, to be proven, and what, from the
employer's viewpoint, is even worse is that, as
they arenot liquidated, they cannot be deducted
fromthebalanced thecontract price.

Although the total value d the liquidated
damages is unlikely, therefore, on any major
contract to be equal to the employer's potential
loss, theemployer, by adjustingtherate at which
damages are recovered, may be able to correct
thisunder-recoveryoverashort period. Thusif 5
per cent o the contract price per week rep-
resents a far pre-estimate of the loss, then
instead of damagesat therated 1 per centtoa
maximum o 15 per cent as often appliesin the
case d eectrical or mechanical plant contracts,
thedamagescoul d beexpressedas5 per cent per
week to amaximumaf 10 per cent. Theempl oyer
is here exchanging the high maximum for a
recovery rate over ashort period inlinewith his
anticipated rate o loss. He may, however, find
the contractor unwilling to accept such a rate
unless heisdlowed a'grace’ period before the
damages start. Nevertheless the rate at which
damagesareto berecoveredissomethingwhich
needsto be kept compl etelyflexible and tailored
tosuiteachindividual contract.
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Other points which arise on the drafting of
the delay in completion clause are as described
below.

Definition of theamount on whichthe
damages are payable

This may be the contract price as a whole, the
contract price d asection, if there are damages
attached to the completion of sections o the
work, or the contractor may suggest that dam-
ages be calculated only on that part o the plant
whichcannot in consequenced thedday be put
totheuseintended.

If in fact the employer can make use o a
plant or buildingfor the purposefor whichit was
intended even if a particular section islate, or
there is late ddivery o handbooks or spares,
thenit isconsidered that if the contract wereto
provide for damages to be payable on the
whole of the works even though that section
or itemwerel atethen thiswould beconstruedas
a pendty and as such unenforceable at law.
The same argument would apply if a plant
were divided into, say, three sections which
could be utilized independently and only one
was late. This is because the employer would
have taken the same remedy in damages for
the happening o two different events— delay of
the whole and delay o the section or item -
which must have a different effect on the loss
which hewould suffer which isthe basisd the
liquidated damagesassessment (atleast in legd
theory).

Therate at whichthe damagesaccrue

It makes a great deal of differencewhether the
damages are expressed to be payable ¢ .......
per each full week o delay' or 'at the rate of
....... per week'. In thefirst casethe contractor
isgranted six days gracebeforeany damagesare
payable at al; in the second case he must pay
damages at one-seventh o theweekly ratefrom
thefirst day.

Thedamagesare often expressedto beinfull
satisfactiondf the contractor'sliability for delay.
Thefirgt pointto noteon thisprovisionisthatin
respect o contracts which are subject to the
Unfair Contract Terms Ad its enforceability is
subject to the court being satisfied that it is
'reasonable’ (seep. 163 et seq.).
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Second, althoughthe provisonisincludedin
most standard formsdf contractand alsoin con-
tracts which are individually drafted, the ques-
tionarisesasto just what it meansandwhat isits
lega effect. Assume that the clause states that
thedamagesareto beat therated 1 per cent per
week to a maximum o 10 per cent. Does this
meanthat theliability of thecontractorfor aten-
week delay islimited to 10 per cent, or that the
contractor'sliability for damagesislimitedto 10
per cent irrespectived the period of delay?The
problem is discussed fully in Electrical and
Mechanical Engineering Contracts by K F A
Johnston (Gower,1971).

Theauthor'sviewisthat subject totheUnfair
Contract Terms Adt there is no reason why the
partiesshould not agreeto limit the contractor's
liability for delayto, say, 10 per cent regardl essof
theactual length of thedelayinvolved, but that it
would requirevery explicit wordingto persuade
an arbitrator or judge that such wereinfact the
parties intentions. Further it would need to be
specifically stated that such a limit was till to
apply if theemployerwereto exercisehisright of
terminationoncethe period rel ated to the maxi-
mum of theliquidated damages had expired. In
thisrespect thewordingin IChemE conditionsis
interesting. Clause 15 provides after referringto
the payment o liquidated damages for delay
that 'In the event o such failurethe contractor
shall havenoliabilityto paydamagesfor delayin
excess of the maximum liquidated damages
stated in Schedule9. If thisisto beread asif the
word'any' wereinserted before'damages then
it is clearly an attempt to make the maximum
apply irrespective of the period of delay. Thisis
supported by the guidance note to the clause
which provides'the contractor hasnoliability to
pay further damages once the upper limit has
been reached'.

It is suggested that once the maximum has
beenreacheditwould beinequitabl etoleavethe
purchaserwithout any remedy and that the pur-
chaserwould beentitledto give noticed default
under clause 41 and if this was not complied
with then to terminate and apply the provisions
o that clause. It can certainly be argued that
somemeaningmust begiventothephrase'up to
amaximum of x per cent' sinceunder theprinci-
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ples applicable to the concept o liquidated
damagesthe employer cannot recover morefor
eachweek of delaythanthe percentagestated. In
the absence o such explicit statement as that
referred to above the opinion is preferred that
the maximum limitsthe right of theemployer to
therecovery o liquidateddamages but does not
prevent him from exercising any other right
which he has under the contract or otherwise.
He could, therefore, after the maximum period
has expired, give notice to the contractor either
terminating the contract or requiring it to be
completed withinareasonable period o time. If
the contractor were then to fail so to complete
the employer could exercise both his right of
terminationand claim damagesat common law
for the period o thedelay after theend of that to
whichtheliquidateddamagesrel ate.

The MF/1 conditions follow this principle,
athough they do requirethat the contractor be
given notice to complete within a reasonable
time once the maximum has been reached
(clause34.2). After the expiry o this notice the
employer hastheright either againto requirethe
contractor to complete, or to terminate, and in
either event to recover hislossesup to thelimit
o liability expressedinthecontract, or if nolimit
is expressed the contract price o those parts of
theworksthat cannot be put to the useintended
by reason d the contractor'sfailure.

The following additional points relative to
the subject of liquidated damages are worth
noting. There is no truth in the old tae ill
sometimestold that aliqui dated damagesclause
cannot be enforced unless a bonus is aso
agreed. The clause can aso be enforced even
if the actual loss suffered by the employer is
less than the amount included in the contract;
it issufficient if the employer can show that it
was reasonably foreseeable at the time o
entering into the contract that he would suffer
damages at least equal to thoseincluded in the
contract.

The liquidated damages can even be re-
coveredif,intheevent, theemployer hassuffered
no lossat dl provided, as dways, that it can be
established that at the time o enteringinto the
contract thelevel of damagesagreed did not rep-
resentapenaltyinthetermsasdescribedabove.
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The contractor to be entitled in certain
circumstances to an extension of time
Sometimes an attempt is made to list the cir-
cumstances (see for example the condition in
the JCT Form o Contract no. 25.4). More nor-
mdly in UK contractsthe phrase used is'act or
omissiond the purchaseror the engineer or any
industrial dispute or any cause beyond the con-
tractor's reasonable control'. It is necessary to
includeindustrial disputesseparately, as other-
wiseit might bearguedthat anindustrial dispute
was within a contractor's reasonabl e control. A
further point of significance in relation to the
recovery o liquidated damages and clausesfor
extension o timeisthat wherethe employer is
wholly or partially responsible for the contrac-
tor's failureto complete on time, the employer
cannot recover liquidated damages unless the
contract expressy provides otherwise. It is
important to note that ageneral clause refemng
to 'force majeure or other unavoidable circum-
stancesbeyond the contractor's control’ will not
suffice to cover the employer's default. The
result will then bethat liquidated damages can-
not bededucted and thecontractor'sobligations
asregardscompletionwill beto completewithin
a reasonable time (Percy Bilton v GLC [1982] 20
BLR 1). Any extension of time clause whether
expressed in general or extensive terms should
thereforedwaysinclude specificdly ‘any act or
omissiond theemployer or theengineer'.

One term which should not be used in an
English contract unless its meaning is defined
and it is only 'shorthand' for that meaning is
'force majeure’. Thetermisderived from French
lav and has no legdly defined meaning in
Englishlaw. Itsuse, unlessitsmeaningisdefined
in the contract, can only lead to confusion.
Contracts with overseas purchasers also often
refer to the term ‘force majeure’ and careful
check should be made asto the meaning which
this hasin the foreign legd system, sinceit can
varywidely.

It is also advisable from the contractor's
viewpoint that the word 'reasonabl e’ should be
included, asit is believed that thiswould enable
the contractor to argue, for instance, that
whereas it was within his control to overcome
somedifficultyif hespent alargeand dispropor-

TERMS AND CONDITIONS OF CONTRACT

tionate sum of money, it was not within hisrea
sonablecontrol, as the use o theword ‘reason-
able' implies that financial considerationscan
betakenintoaccount.

Some support is given to this contention by
the case o B & S Contracts & Design v Victor
Green Publications which was decided in the
High Court in 1984. There it was held that an
employer who acted 'unreasonably' in not pay-
ing money to prevent astriked hisworkforcein
circumstances in which he must have known
that non-payment was likely to result in their
going on strike and their demands were not
exceptional was not protected by a force
majeureclauseinthecontract. Presumablyif the
circumstanceshad been different and the pay-
mentsrequired by theworkforcehad beenout of
dl proportionto what wasin the circumstances
‘reasonabl€e’, then he could have claimed the
benefitdf theclause. Itasoimpliesthat practical
factorscan betaken into account (seefurther on
this point, extensions o time for delays due to
sub-contractors,on p. 144).

It is also interesting to note the High
Court decision (Times Law Report, 25 May
1994) that the expression 'reasonably practical’
goes beyond what is physicaly feasble to
include financial considerations. While the
case was not concerned with the implementa
tion o a contract but o a court order it
again supports the contention given in the text
above.

Legd systems other than those based on
English law do not recognize the distinction
between liquidated damages and penalties. In
Frenchlaw, for example,a penalty isenforceable
and it isrecognized that one o the purposes of
the penalty clauseisto encouragethe contractor
to completeon time. But the penalty represents
the maximum of the amount for which the con-
tractor isliableunlessthe court decidesthat it is
derisory. However, in other systems such as
German the contractor may aso, if the pur-
chaser can prove that he has suffered a greater
loss, be responsible for the extra, i.e. the liqui-
dated damagesclausedoes not necessarily con-
dtitute a limit. If therefore the contractor is
working under a foreign legd system the posi-
tion needsto becarefully checked.
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Sub-contracting

Modernindustria activityisbased on specidiza
tionand thecombiningd specialistskillstoform
anintegrated whole. Wherethisintegrationfunc-
tionistheresponsibility of the contractor/manu-
facturer, it followsthat a substantial proportion
o theactual work will besub-contractedor com-
prise bought-outitems. Onanindustrial building
contract, the actual work to becarried out by the
builder's own labour may represent only a very
small proportion of thetotal contract price. The
remainder will be sub-contract trades — for
example, plasterer, tiler, asphater, and bought-
initemsof equipment and sub-contractwork. It
isclear, therefore, that in preparing the contract
very careful consideration must be given both to
the control which the employer has over sub-
contractors and to the responsibility which the
mai n contractor bearsfor them.

Normally the contract betweenthe employer
and the main contractor does not create any
contractual rightsor obligationsas between the
employer and the sub-contractor. If the goods
which the sub-contractor supplies or the work
he carries out prove defective, then the em-
ployer's remedy isagainst the main contractor. If
on the other hand the main contractor fails to
pay the sub-contractor for work done or goods
supplied, then again, unless the contract
specifically providesotherwise, the sub-contrac-
tor hasno recourseagainst theemployer.

If, however, asupplier of material guarantees
to the employer that his product will be suitable
for useon aparticularcontract,and theemployer
asaresult specifiestheir use, then, as described
on p. 20, the courtsmay decidethat thereisacol -
lateral contract between the employer and the
material supplier under which, in consideration
o having his materials specified, the supplier
guaranteestheir suitability.

EMPLOYER'SRIGHT TO RESTRICT
SUB-CONTRACTING

The employer has no authority to prevent the

main contractor/supplier from sub-contracting
partsd the contractwork, unlessthe contractor
hasbeen sel ected and thecontract placed onthe
basis, either express or implied, that thework is
to be performed by the contractor himsdlf. Itis
raretofind such aprovisionwrittenintothecon-
tract expresdy, and normally the only circum-
stancesin which it will beimplied iswherethe
contract by its nature isone for the provision of
personal services-for exampleemployment of a
particular consultant because o his specid
expertise.

For dl practical purposes, therefore, a con-
tractorlsupplier isfreeto sub-contract any part
of the contract work subject only to the express
termsadf thecontract.

One question which may be asked at this
stage iswhy the employer should wish to exer-
cise control over the employment o sub-
contractors. The reasons would seem to be as
follows

1 The employer knows and presumably
approvesd the standards o workrnanshipd
the main contractor/supplier. He doesnot in
dl probability have the same knowledge o
thesub-contractor, and although thecontract
would normally entitle him to have any
defects remedied, this would inevitably
involvetheemployer in troubleand expenses
for which he would probably be unable to
recover infull. Preventionisbetter than cure.

2 Extensve employment of sub-contractors
increasesthe difficultiesd the main contrac-
tor in co-ordinating the work and may be
evidence that he has over-reached his
capacityin takingon thecontract.

3 Where site work is involved, the employer
may have reservationsabout thesub-contrac-
tor concerned entering on to his premises.
Agan a multiplicity of sub-contractors can
causel abour difficulties.

Thesearedl vaid reasons, and no employer can
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affordto alow amain contractor unlimited free-
dom to sub-contract. At the sametime, the exer-
cise by the employer o this control does raise
certainproblemsasfollows

1 Any control can beirksome and createdelays
unless exercised with flexibility and under-
standing.

2 While exercisng hisrightsto object to a sub-
contractor whom he considersto be unsatis-
factory, the employer will normally wish to
avoid getting into the position o accepting
responsibility for the choice d sub-contrac-
tors.

3 Theestablishment of any direct relationship
between the employer and a sub-contractor
will lead to aweakening o the main contrac-
tor's own position as the 'employer’ of the
sub-contractor and could lead to the
employer being regarded as havinga respon-
sibility towardsthesub-contractor.

SAFEGUARDS FOR EMPLOYERS

In order to provide the employer with reason-
able safeguardsand at the same time minimize
these problemsit issuggested that thefollowing
steps should be taken during the course o the
contract negotiations:

1 Thecontract conditionsshould containapro-
hibition against sub-contractingwithout the
employer's or his engineer's consent other
than for the supply of materialsor for minor
items. Accordingto the nature d the contract
it may be worthwhile definingin more detail
either any particular item about which
the employer wants to be consulted - for
examplethesupplierd an unusual or difficult
casting on which there have been previous
problems - or those where the employer is
prepared to leave it to the main contractor,
perhapsdl belowacertainfinancial level.

2 The contract conditions should state
expresdy that the employer's consent to or
approva o a sub-contractor does not relieve
the main contractor of any d his obligation,
and he remainsfully responsiblefor the acts
and defaultsof thesub-contractors.

3 The invitation to tender should contain a

TERMS AND CONDITIONS OF CONTRACT

schedulefor completion by the tenderers of
the work which they proposeto sub-contract
and the names of the sub-contractorswhom
theywouldintend to employ.

4 At the outset of the contract, the main con-
tractor should berequired to confirmhissub-
contracting arrangements and to obtain the
consentd theemployeror hisengineertothe
employment o any sub-contractor not
namedinthetender.

Theobject behind requiringthe main contractor
tolist the principal sub-contractorsproposedin
histender and to put forward the names d the
remainder at the outset of the contract is to
removeany sourced disagreement betweenthe
employer and the main contractor, if possible
before the contract is awarded and at the least
whilethereisdtill time for negotiation. If thisis
not done, and the employer doesobjecttoa par-
ticular sub-contractor, the main contractor may
seek to argue that to alter the choice now will
delay the contract and cause additional expense
forwhich hehasmadenoallowancein hisprice.

RESPONSIBILITIESOF MAIN
CONTRACTOR FOR SUB-CONTRACTORS

Idedlly, from the buyer's point o view, the
responsibilityof the main contractor for dl that
hissub-contractorsdo or fail to do should be no
different from that which the main contractor
acceptsin relation to work which he carries out
directly with his own labour. The practice has,
however, grown up in certainfields of contract-
ing for theliability o the main contractor to be
restricted and either:

® be no greater than the main contractor can
himsdlf impose on hissub-contractor or sup-
plier,or

® be such that contractually the main contrac-
tor has no direct liability himsalf, but smply
passes on to the employer the benefit o any
warranties or guarantees offered by the sub-
contractor.

In general this practice isinconsistent with the
concept o a main contractor and deniesto the
employer one o the principal advantages of
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employingamain contractor, that of havingonly
onefirm responsiblefor the contract. Assuch it
isclearly against the employer'sinterests. At the
sametime, it must beadmittedthat thispractice
hasdeveloped at least in part out of policiespur-
sued by employersthemsalves. Fird, the more
theemployerseeksto control theselectiond the
sub-contractor, the less is a main contractor
goingto accept liability for theactsor defaultsof
the employer's nominee. Second, since accept-
ance d responsibilityinvolvesriskswhich must
bedlowedfor by themain contractorwhen pric-
ing the job, he is not likely to willingly accept
such responsibilities unless the opportunity
exigs for him to include such ‘cover' in his
price. If, however, the buying policies o the
employer are such that heinsiststhat the main
contractor only recelves a small handling or
procurement fee on sub-contracts, then the
main contractor is denied that opportunity
and accordingly is bound to seek to contract
out of direct responsibilityfor such sub-contrac-
tors.

The employer may arguein reply that he is
better off payingalow procurementfeeand rely-
ing on the commercial pressurehe can bring to
bear on the sub-contractors, through the threat
d their future businessshould they misbehave,
than he isin having contractual rights against
the main contractor and paying higher fees.
Within alimitedfield wherethere are only afew
companies placing business and these operate
internationally- for example the oil and petro-
chemicalsindustry - there may be somethingin
this argument, but it is clearly not d generd
validity.

Thereare certain occasionson which to seek
toapply theprincipled total liability of themain
contractor would be unreasonable. Take the
case wherethe contract includes a specia item
designed and manufactured only by one sup-
plier. Themain contractor cannot beexpected to
be an expert in the design o that item, and the
risksinvolved may beout o dl proportiontothe
sub-contract price. In this sort o example it
would seem fair to make the main contractor's
liabilitiesin respect o that item extend only to:

® the main contractor's own negligence or
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default - for examplesupply of incorrect data
orerrorininstalation

® the passing on to the employer o the best
warranty terms which the main contractor
can obtainfromthesupplier.

Much the same arguments apply to payment.
The old saying 'he who pays the piper calsthe
tune' isastrue as ever. The employer would be
most unwise to pay the sub-contractors direct.
The employer indeed has no authority to do so
unless expresdy authorized by the contract.
Further as the law now stands if the main con-
tractor were in liquidation the employer would
runtherisk d doublepayments, onceto thesub-
contractor and oncetotheliquidator.

With that background the contractual
responsibilities of the main contractor for his
sub-contractors may be considered under two
broad headings: liability o sub-contractorsfor
defects;andtime.

LIABILITY OF SUB-CONTRACTORS FOR
DEFECTS

The main contractor should normally be fully
responsible for defects caused by his sub-con-
tractorsand suppliersover the same guarantee
or defects liability period as for his own work.
Thequestionwhich then arisesisthat o thelia
bility of the sub-contractor to the main contrac-
tor. There are three issues here. Firg, is the
sub-contractor to be liable for making good
defectsin the sub-contract works for the same
period as that for which the main contractor is
liable or, assuming the sub-contract works are
finished earlier, doeshisdefectsperiod runfrom
thedate dof thecompletiond hisownworks?

Second, does the sub-contractor's statutory
period of limitation run from the completion o
the main contract or the completion of the sub-
contract?

Third, does the sub-contractor have the
obligationto indemnify the main contractor for
loss or damage which the main contractor suf-
fersunder hiscontractwiththe employer,tothe
extent that thisis due to the default of the sub-
contractor?

Thelastissuecan bedealt with easily. Al the
standard forms of sub-contractin the construc-
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tion industry, including the form for use
with MF/1, contain wide-ranging indemnities
in favour of the main contractor. These can
be extremely onerous on the sub-contractor
especidly since the period o limitation only
begins to run from the time when the loss is
establishedor incurred. It seemsindeed doubtful
if thefull impact o theseindemnity provisionsis
properly understood by many sub-contractors.

Practiceas regardsthefirst issuevaries. The
ME/1sub-contractformclearly specifiesthat the
sub-contractor's defects liability period is the
same as that o the main contractor. Other
forms, such as the nominated form NSC/C for
use with JCT 80, provide that the sub-contrac-
tor's period o defects liability runs from the
practical completionadf hisownwork.

As regards the second issue, at the time of
writingthe position is that generally the period
runs from the completion o the sub-contrac-
tor'swork. But thissolutioniscontroversial and
there are proposals supported broadly by
clients, designers and main contractors that
there should be a single period o limitation of
liability running from the completion o the
main contract - that is, the limitation period
should be project-based. Thisis objected to by
sub-contractors, who consider that the present
position that there are separate limitation
periodsfor each sub-contract should be main-
tained. In practice, having regard tothesub-con-
tract indemnity clauses, it isdifficult to seewhat
real advantage the sub-contractors gain from
their opposition.

One problem which sub-contractors gen-
uinely have, especialy those who are speciaist
firms, is that as a purchaser o materias for
incorporationin their work they could wel find
their suppliersdecliningto accept any liability at
dl beyond a six-month period for proven
defects. Assumingthe partiesto bed equivalent
bargainingstrength such clausesmightwdl sur-
vive an attack under the Unfair Contract Terms
Ad1977.

These issues are widdly discussed in the
Latham Report and in Product Liability in
the Construction Industry by N Pamer and E
McKendrick, Lloyds o London Press, 1993,
publishedin associationwith theJointContracts

TERMS AND CONDITIONS OF CONTRACT

Tribunal. It seems, however, that they are
unlikelyto beresolvedinthenear future.

In the meantime, to judgefrom theevidence
collectedintheLatham Inquiry,thereisclearlya
widelevel o dissatisfactionfelt by sub-contrac-
torsin their relationshipswith main contractors
especidlyintheareasd contractconditionsand
finance.

That this is the case is not altogether sur-
prisng. Whileit may be prudent from the main
contractor'sviewpoint to seek extensveindem-
nities, and to operate on what islargely a 'back-
to-back’ basis with their sub-contractors, this
ignores the commercial redity that the main
contractor is paid to take the overal risks of the
project and to supervise the work o his sub-
contractors. Onecan draw the conclusionthat if
main contractors paid more attention to these
aspectsd their work, and lessto tryingto pro-
tect themselves against their sub-contractor's
default, then perhaps there would be less dis-
satisfactionintheindustry.

It is aso important from the employer's
viewpoint that he does nothing which would
underminethemain contractor'spositionin his
relationswith thesub-contractor.

In negotiationswheretheemployerisclam-
ing against the main contractor, due to adefect
in a specialist sub-contract item, it may often
appear that the main contractor isacting as no
morethan apost officeand theemployer may be
tempted to take mattersinto hisown handsand
deal with the sub-contractor or supplier of the
specidistitemdirect. Thisisatemptationwhich
the employer in hisown interestsshould resist.
Once an employer has direct contact with the
sub-contractor he not only makesthe main con-
tractor's position impossible, but may easlly
prejudice any contractual rights which he has
againstthemain contractor.

TIME FOR COMPLETION

In the negotiations of fixed completion periods
and so-called 'penalty’ clauses, two of the prin-
cipa objections put forward by contractors
against the acceptance of such contractua
obligations are, first, that they cannot impose
liketermsontheir suppliersand sub-contractors
and, second, that they may be delayed in the
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completiondf the contract by thefailured the
sub-contractor in circumstancesin whichit was
impossiblefor them to compel the sub-contrac-
torto completeontime.

Astothefirst objection, itisagainpart of the
main contractor's job to organize his sub-con-
tracting in the most effective manner possible
and to place his sub-contracts on the most
favourableterms he can. Even, however, if the
sub-contractor does accept a fixed completion
period and damagesfor delay, thelevd o those
damages will almost dways be related to the
sub-contract price, thus leaving a gap between
the main contractor's liability to the employer
and what he can recover from the sub-contrac-
tor (seeforexample, clause7.1 o theMF/1form
o sub-contract). Thereisreally nowhally satis-
factory answer to this problem; it is part of the
main contractor's risk for which he earns his
margin onthesub-contractor'sprice.

One partial solutionwhich has been tried is
to insist that the sub-contractor in default bears
the whole damages payableup to the limit con-
tained in his sub-contract. An example may
makethisclear:

@ vaued the maincontract: E1000000

® vaued thesub-contract: £100 000

® damagesunder the main contract: 1 per cent
per week toalimit of 5 per cent

@ damages under the sub-contract: 5 per cent
perweek toamaximumaf 10 per cent

® the contract was four weekslate due to the
sub-contractor'sdefault.

Themain contractor would beliablethereforeto
atotal of damagesd £5000 x 4=£20000. (f this
the sub-contractor would indemnify him to a
total of 10 per cent f £100000 = £10000, leaving
the main contractor to find the other £10000. If,
however, the delay wasonly twoweeks, then the
sub-contractor would be liable for the whole of
thedamages.

The second objection has morevalidity, and
it issuggested that the commercial basisfor the
recovery o damagesshould be not only that the
main contractor islate, but also that he hasin
some way defaulted in his own obligations.
These may be expressed in relation to sub-con-
tractingasfollows

® sclection o reiable sub-contractor and
obtaining the employer's consent to their
employment asrequired by thecontract

® placingd thesub-contract at theappropriate
time to fit the overal project programme,
having obtained a redistic completi
promise from the sub-contractor which 1
the programme

@ placing on the sub-contractor of contractual
terms providing the maximum protection
for the main contractor which he could com-
merciallyobtain

@ actively progressingthe sub-contract fromits
commencement

® advisngtheemployer at thetimeit occurs o
any delay which is likely to affect the overall
programmeand takingal reasonablestepsto
overcomethat delay.

WHEN EXTENSION OF TIME IS ALLOWED

If notwithstandingthe abovethe jobisstill late,
due solely to the sub-contractor's default, then
provided the contract contemplated that
work being sub-contracted, that is, that it was
work included in the contract but of atype not
normally carried out by the main contractor
himsdf, it is thought that the main contractor
ought to be entitled to an extension o time.
Supportfor thispropositionisto befoundinthe
House o Lords decision in Scott Lithgow v
Secretary of Defence 1989. Therethe contract for
two submarines contained the words 'In the
event o exceptional didocation and delay
arisingfrom... any other cause beyond the con-
tractor'scontral' and went on to providefor the
effect being assessed by the parties or for the
Minigtry to pay for the vessdl on an 'actual cost
basis.

Ddayswere caused because of manufactur-
ing defects in the specia cables supplied by
BICC. In holding that the contractorswere en-
titled to the benefit of the clause Lord Keith
stated

Primafacieitisnot withinthe power o
a contractor to prevent qudity
breaches of contract on the part o a
supplier or sub-contractorsuchaslead
to delay. The contractor has no means



144

in the ordinary case o supervising
the manufacturing procedures o his
supplier. Hespecifieshisrequirements
but hasno meansd ensuringthat they
aremet...

However, MF/1 clause33.2 providesthat adelay
by a sub-contractor which preventsthe contrac-
tor from completing on timewill entitlethecon-

tractor to anextensiond time, providedthat the
delay isdueto a causefor which the contractor
himsdlf would have been entitled to an exten-

sion. Thisappearsto imply that in any other cir-
cumstance, i.e. if thesub-contractorissmplyin

default despite the main contractor's best
efforts, then the main contractor isliableto the
employer for the resultant delay and is left to
whatever remedy he has against the sub-con-

tractor. Support for this propositionis provided
by the case o Fairclough Building Ltd v
Rhuddland Borough Council, 5 October 1983
where the standard JCT contract had been
amended to state that Fairclough were entitled
to an extensiond timefor delay by anominated
sub-contractor 'which they had taken all avoid-
able stepsto delay or reduce but such delay will

be only considered for the reasonsfor which the
main contractor (Fairclough)could obtain an
extensond time under thiscontract’. Since on
the facts the sub-contractor's delay was due
smply to their own default Fairclough were not
entitled to any extension o time under their
contract athough equally therewasno evidence
of any default by Faircloughthemselves.

If there are no specific provisonsin the con-
tract conditionsto the contrarythenitisconsid-
ered on the strength o the Scott Lithgow
decision that a main contractor could claim an
extension of timeif he could establish that the
default of the sub-contractor was in practical
terms beyond his control. Thiswould obvioudy
not apply if it waswork which the main contrac-
tor could reasonably have been expecteddirectly
to supervise, but perhapsonly to specialist man-
ufacturingwork in the sub-contractor'sworks.

NOMINATED SUB-CONTRACTORS

Stress has so far been laid on the desirability of
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the main contractor having the widest choiceof
sub-contractor possible, consistent with the
employer retaining technical and commercial
control o the contract. There is, however, a
practicewhichisparticularly prevalentin build-
ingand civil engineeringcontracts, under which
sub-contractorsand suppliersare nominated by
the architectlengineer. Vay briefly, the system
isthat at the tender stage a prime cost or pro-
visional sum, representing the estimated value
o thework, isinserted by thearchitectlengineer
inthebill o quantities,and when asub-contrac-
tor has been selected by the engineer/architect
themain contractor istold to place hissub-con-
tract with that firm. In practice, certain nomi-
nated sub-contractors may be selected beforea
decisionistaken on the main contract. The esti-
mated amount in the bill isthen replaced by the
actual sub-contract price. The main contractor,
for hisservices, is paid afee on the sub-contract
pricefor profit and attendance.

The system is convenient as regardsfittings,
for example locks, doors, sanitary ware, and so
on,inthat it savesthearchitect having to specify
theseindetail at thetender stageand alowshim
timeto choose those he considersmost appro-
priate. Applied, however, to large sub-contracts
for buildingwork such as structural steel, heat-
ing and ventilating or eectrical work, it has
many disadvantagesasfollows

1 It removes these sections of work from the
competitionfor themain contract.

2 No matter what the contract says, the main
contractor never feds the same degree o
responsi bilityfor anominatedsub-contractor
asforoned hisown choice.

3 Theemployer hasto assumeresponsibilityfor
the integration o the programmes o the
nominated sub-contractors with the main
buildingprogramme. It followsthat very often
no redly firm programme can be established
whenthe main buildingcontractis placed.

4 The system hasworked against the growth of
medium-sized construction firms who are
capable d tendering for and handling
integrated contracts for a complete project
inclusive of stedlwork, mechanical and elec-
trical services.
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5 Under the proceduresfor nominationin both
the JCT and ICE contract forms the courts
have effectively placed the risk on the
employer of repudiationby anominated sub-
contractor or judtified forfeiture of the sub-
contract by the main contractor for the
sub-contractor'sdefault.

6 Since in general the employer's rights in
respect o defective work by the nominated
sub-contractor can be exercised only through
the main contractor, who will normally have
played no part in the selection o the nomi-
nated sub-contractor or in the writing o the
terms upon which the nominated sub-
contractor tendered, it is necessary in the
main contract conditionsto cover in some
detail both how therightsdf the employer are
to be preserved and how the main contractor
ishimsdf to be protected. Supposefor exam-
plethat the nominated sub-contractorinsists
on contractingonly on the ME/1 conditions
which as is noted in many instances - for
example limitation on liquidated damages,
responsibilityfor making good defects, liabil-
ity for accidents and damage - are substan-
tially morefavourableto the contractor than
the ICE conditions. Isthe main contractor to
be obliged to accept the additional liabilities
which he cannot pass on, or are the
employer's rightsasregardsthework covered
by the nominated sub-contract to be limited
to thosewhich the nominated sub-contractor
iswilling to accept?This problem and others
arededtwithinsomedetail inclause59 of the
ICE conditions and generdly in a manner
which seems fair to both parties, but neces-
sarily the provisions are complex and much
careisneeded in carrying out the procedures
involved if the intent of the various sub-
sections o the clause is to be redized. So
much isthisso that onewondersif thealeged
benefits of nomination are worth the effort
involved and therisk, if any o the procedures
are not properly followed, of a break in the
contractual chain which leavesthe employer
without adequate remedy or o the contractor
being saddled with responsibilities without
thepossibility of enforcingthem.

One issue which has been tackled in the

latest edition of the ICE conditions is the
problem of wheretheworksto be performed
by the nominated sub-contractor include
designwhilst designisnot under thelCEform
part of themain contractor's responsibility. It
is now provided that if the design require-
ment isspecificallyincluded bothinthemain
and nominated sub-contract then the con-
tractor is liable to the employer for such
requirement (clause 58(3)). However, under
clause59(1) themain contractor can object to
theemployment of anominatedsub-contrac-
tor who declinesto enter into a sub-contract
under which he accepts towards the main
contractor like obligations and liahilities to
those which the main contractor accepts
towards the employer. Since it may fairly be
said that the ICE conditions are not redly
designed for contracts under which the con-
tractor assumes a design liability, it is likely
that any commercidly prudent nominated
sub-contractor for M&E work would so
declineand insist on theusedf ME/1 or alike
set of conditions. The engineer will then be
obliged to proceed under clause 59(2) and
either nominate another sub-contractor or,
whichis morelikely, omit theworksfrom the
contract. There is no longer any provision
alowing the engineer to nominate on terms
not complyingwith clause59(1).

Animportant changewasintroduced in the 6th
edition of the ICE conditionsto the effect that
the main contractor isasfully liablefor a nomi-
nated sub-contractor as for a domestic one,
unlessthedefault of the sub-contractor givesthe
main contractor the right to terminate the sub-
contract. In those circumstancesthe main con-
tractor is indemnified by the employer for his
losses and expenses which he cannot recover
fromthedefaultingsub-contractor.
Thereisaso a new provison 59(1)(d) that a
ground of objection to a hominated sub-con-
tractor isthat he will not provide the main con-
tractor with security for the proper performance
of hiscontract. It isnot clear whether thisrefers
to an ‘on-demand’ bond or not, or what level of
security the main contractor can require, but
presumably he could insist at |east on the same
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typeandlevd of bond ashehasbeenrequired to
provide himself.

Thepositioniseven morecomplexunder the
JCT conditions of which a significant part is
s0lely concerned with issues relating to nomi-
nated sub-contractors. Within the scope o this
work only three will be considered: those re-
latingto delay in compl etion,defectsinthework
and that of re-nomination. For a more detailed
commentary on theformsthe reader isreferred
to Keating on Building Contracts, Sweet &
Maxwell,1995.

DELAY IN COMPLETION

Under the main contract JCT 80 clause 254, the
main contractor is entitled to an extension o
timeif heisdelayed in completion o the works
by reason o 'delay onthe part of nominatedsub-
contractors or nominated suppliers which the
contractor has taken al practicable steps to
avoid or reduce. Thisextension o time is not
dependent upon the cause for which the nomi-
nated sub-contractorlsupplier is delayed and
extends even to default by him in the carrying
out of hiswork.

Theemployer'sremedy isthroughthe direct
warranty which he should obtain by usingform
TNS/1 for nominated suppliersand NSC/w for
nominated sub-contractors.

DEFECTS IN THE WORK

While a nominated sub-contractor or supplieris
gtill a sub-contractor or supplier of the main
contractor the latter's responsibilities which
would otherwise exist for the sub-contract or
supplier's work are substantially reduced by the
expresstermsd the JCT80198 contract. In sum-
mary thepositionis

1 The main contractor is under no liability for
the sub-contractor'sor supplier's design, any
performance specificationformingpart of the
sub-contract or the suitability for purpose o
materials which the sub-contractor or sup-
plier supplies(clause35.21 and clause36).See
aso Young & Marten Ltd v McManus Childs
Ltd [1969] 9 BLR 77, which had already estab-
lishedthegeneral positionthat acontractoris
not responsiblefor the fitnessfor purpose o
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material swhich are specified by theempl oyer
or hisarchitect.

2 The main contractor is responsible to the
employer for the nominated sub-contractor's
and supplier's workmanship and quality of
the materials which are supplied. This was
againestablishedintheYoung& Marten case.
Accordingly he has the normal obligationsdf
inspection and a liability for defects which
such examination should haverevealed. This
obligation, subject to what is said below
regarding restrictions in the sub-contract
terms, meansthat the main contractorisaso
liable for latent defects in the materials or
workmanshipin thesameway asheisfor the
remainderd theworks.

3 If the sub-contract contains provisionslimit-
ing theliability of any sub-sub-contractor or
supplier with whom the sub-contractor is
required to contract which are approved in
writing by the main contractor and thearchi-
tect, then theliability of thesub-contractor to
the main contractorand of the main contrac-
tor to the employer is similarly limited in
respect of the sub-contract works (clause
35.22).

4 If the terms of contract determined by the
architectwiththesupplier do not containany
provisonswhich limit the supplier's liability,
the main contractor will be liable for latent
defects in the materials supplied. If such
termsdo containlimitationson thesupplier's
liability, the main contractor'sliability to the
employer will be similarly limited provided
that the main contractor has obtained the
approval of thearchitectlcontractadministra-
tor inwritingtothoserestrictions(clause36.5).

From the contractor'sviewpoint therefore
it isessential that he notifiesthe architect of
any term excluding or limiting the supplier's
liability and obtainshisapproval before plac-
ing his order. Failure by the architect to give
approval would entitlethe contractorto reject
thenomination.

What appears not yet to have come before the
courts is what the position would be if the
restrictions on liability insisted upon by the
nominated supplier were held not to satisfy the
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test o reasonablenessunder the Unfair Contract
Terms Ad (see p. 163). Could the question be
raised in an action by the employer against the
main contractor?In principlethere seemsto be
no reasonwhy it should not besincetheeffect of
clause 3651 is to incorporate the supplier's
termsintothemain contract.

COLLATERAL WARRANTIES

Reference was made earlier (see p. 20) to the
need for the employer to obtain collateral
warrantiesin order to givehim adirect right in
contract against a defaulting sub-contractor. A
collateral warranty issmply an agreement made
betweenthe sub-contractor and theemployerin
which the sub-contractor undertakes to the
employer that he will perform al obligations
contained in hissub-contract with the contrac-
tor. Further, to theextent that thesub-contractor
isresponsiblefor design, that his design will be
fit for the purposesrequired by the employer. It
is recommended that the warranty should be
phrased in thisway so that the sub-contractor's
liability for hisdesignisstrict and not limited to
the exercise by the sub-contractor o reasonable
skill and care.

Theconsiderationfor the collateral warranty
is usualy expressed as a nominal amount o
money, athough if the collateral warranty is
executed as adeed then gtrictly considerationis
not required.

Thecircumstancesinwhich acollateral war-
ranty should beobtai ned can besummarized as:

@ on any contract where the sub-contractor is
undertaking specialist work which is critical
tothefunctioningd theworks

@ wherea nominated sub-contractor isrespon-
sibleforthedesignd any part of theworks

® on any management contract where the
designliability of the contractor islimited to
the damages which he can recover from the
defaulting sub-contractor. In this instance it
may be necessary to bond the sub-contrac-
tor's liability under the collateral warranty,
sincethe most likely reason for theinability of
the management contractor to recover dam-
agesisthat the sub-contractorisin receiver-
ship.
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There are further circumstances where other
partiessuch asfinanciersand future purchasers
of a development may require collateral war-
ranties but these are outside the scope of this
book. For detailsof thesereferencemay usefully
be made to Collateral Warranties, Frances A.
Patterson, RBA Publications Ltd 1991, with
January1993Supplement.

RE-NOMINATION

In the leading case d North West Metropolitan
Hospital Board v T.A. Bickerton & Son Ltd [1970]
1WLR 607 it was held that if a nominated sub-
contractor fals to complete his work then the
employerisunder aduty to re-nominateanditis
the employer who must bear theincreased costs
of completion by the new sub-contractor and
some part o the main contractor'slossescaused
by the delay. The primary reason behind the
decision was that the main contractor was
barred under the terms o the contract from
carrying out the work himsdf and therefore it
must beimplied that there had to be are-nomi-
nation. This position has more recently been
confirmed by the Court of Appeal in Fairdough
Ltd v Rhuddlan Borough Council where it was
additionally made clear that the re-nomination
had to cover not only uncompl etedwork but al so
work whichtheoriginal nominatedsub-contrac-
tor had doneimperfectly fromwhichit followed
aso that the employer was responsible for the
costs d remedying the work done improperly.
Further,in order to bevalid the nominationhad
to providefor thework to bedone and to be per-
formedwithinthe origina overall contract com-
pletion period, or the main contractor given an
appropriateextension d time, objection having
been made by the main contractor to the pro-
posed re-nomination on the grounds that the
sub-contractor's completion date was beyond
that of the main contract (see Building Law
Monthly,October1985).

CONTRACTS (RIGHTS OF THIRD PARTIES)
ACT

As referred to earlier (see p, 20) it is now
possible for the parties to a contract to provide
that athird party can enforceaterm o the con-
tract if the contract expresdy statesthat he can
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do s0. One obvious situation in which the Act
could be utilized isto providein the nominated
sub-contract that the obligations as to the
quality, fitness for purpose and time for com-
pletion of the sub-contract worksweredl to be
for the benefit of the employer and, if appro-
priate, for thebenefit of thosefinancingthecon-
tract. This could be a great deal smpler than
seekingcollateral warrantiesand avoid the prac-
tice of seeking to make the terms o such
warranties more onerousthan those o the sub-
contractitsalf.

It istoo earlyyet to say whether thiswill hap-
penor not butinviewd theinnateconservatism
of those advisingemployersand financiers, and
the voca oppositionin the constructionindus-
try tothe Act there must bean element of doubt,
atleastintheshortterm.

REVIEW

Itisevident nowthat theway inwhichthe nomi-
nated sub-contractor system has developed,
under the standard building and civil engineer-
ingformsin particular, isthat the main contrac-
tor has become substantially a co-ordinator and
that theempl oyer asregardshisrightsfor defec-

tivedesignand lack of suitability for purpose of

materialsislargeylooking to theseparateagree-

ments and warrantiesconcluded between him-

df and the sub-contractorlsupplier. Especidly
on building work under the JCT forms there is
not one main contract but a complex series of

inter-locking agreementsbetween theemployer
and the several nominated sub-contractorsand

suppliers. Thesystem, given its obviousdifficul-
ties and the substantial burden d administra-
tion work which it imposes, is now increasingly
lacking in support. The CIPSintheir submission
to Latham described it as 'a contradiction in
terms and recommended its abolition. It is
reportedthat only 11 per cent of specialist engi-
neering contractors are nominated under JCT
80198. Latham himsalf did not recommend that
it should befollowed asanormal procedure. Itis
hoped that thedaysd the system are numbered
and it hasbeen abandonedintheNEC. But there
isalsoevidenceto suggest that in protest against
thiscomplexity the use of thesomewhat ssimpler
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JCT Intermediateand Minor BuildingWork con-
tract forms is becoming more widespread and
being appliedto a higher valued work than was
ever originalyintended.

Thereisan argument that the system results
in lower prices than would be the case if the
main contractor had to accept theentirety of the
risksinvolved. Thisis probablytrueto the extent
that through the nominated system the
employer has taken away from the main con-
tractor his power of choice, but it is aso likely
that the out-turn costswill be higher because of
problems of co-ordination, especidly in the
engineeringdesign.

Thereareanumber of alternativeroutesthat
can be taken in lieu o the present nominated
system:

1 Theemployer could seek to utilize the rather
smpligtic mechanism o the Government
conditions of contract, GC/Works/1, 1998
edition (see clauses 63 and 63A). Effectivdy
these make the main contractor liablefor the
nominated sub-contractor as if he were a
domestic sub-contractor, athough the main
contractor is given a right to object to the
nominatedfirm. Thereisalsoaprovisionthat
if the nominated firm goes into liquidation
theemployerwill pay theextracoststhemain
contractor incurs in completing the works.
However the guidance notesclearly point out
that this does not relievethe main contractor
from other costs such as liability to the
employer for delay, defectsin the insolvent
firm's work or prolongation or disruption
codts. The risk of dl these remains with the
main contractor.

2 The architect, in conjunction with other
specialist designers, could provide perfor-
mance specifications for work such as
mechanical and electrica services against
which the main contractor would bid as part
of histender, selectinghisown domesticsub-
contractor from a short list given in the
enquiry documents. The sub-contractor
would undertake the necessary detailed
design work for tendering purposesand the
main contractorwould berequired to statein
his tender the sub-contractor he had chosen
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and withwhom hewould be required to sub-
contractthedesign and execution o the elec-
trical and mechanical works. In this way
continuityd designand installationwould be
maintained. Any time lost in the tendering
process as compared to the nomination sys-
temwould berecovered post-contract.

3 Theemployer could placeseparate contracts
for the main elements of work which would
normally be undertaken by nominated sub-
contractors and through the construction
management system would co-ordinate
these. Each contractor would be directly
responsibleto theemployer.

4 Theemployer could appoint aspeciaist firm
asmain contractor and dlow himto select his
own civil or buildingcontractor asasub-con-
tractor. Thisis only feasible if the specialist
firm hasthe capability of acting as main con-
tractor and exercising effective control over
thedivil or buildingfirm.

Whichever method is adopted two objectives
need to be achieved. There must be a clear
responsibilityfor design and for the integration
o thedesignd thevarioussub-systemsand the
building work. The employer must have clear
and smply expressed contractual rights in
respect o any default by a specialistfirm either
through the main contractor or directly against
the specialist fi rmitsdf without the need for a
proliferationd collateral warranties.

NOMINATED SUB-CONTRACTOR'SPLANT
CONTRACT

The discussion so far has centred on building
and divil engineering contracts since these are
the primary forms where this practice is used.
However both form MF/1 and the Red Book do
contain brief provisonson the use o nomina
tionwhich areworth examining.

MF/1 limitsitsdf, in clause 5.6, to the brief
statement that the contractor shal have no
responsibilityfor work doneor plant suppliedby

any firm pursuant to directions given by the
engineer unless the contractor shal have
approved that firm and the plantif anyto besup-
plied. It is not a question therefore o the con-
tractor having the right to object, he must
actuallyapproveboth thefi rmand what they are
going to supply. The engineer should therefore
takestepsto obtainthisapproval inwriting.

The Red Book in clause 10 dlowsthe contrac-
tor to object to any nomination on the grounds
that:

® the nominatedfirmisunwillingtoenterintoa
sub-contract in terms which are compatible
withthosed themain contract

® thenominatedfirmisunlikelytobereliableor
competent in the performance o the sub-
contract

® the nominationwould prevent or hinder the
contractor in the performance o the con-
tract.

If the contractor does not object he cannot later
complain o any o the above. However under
clause 10.7 the purchaser indemnifies the con-
tractor in respect of any losses, liabilities,claims
or costsincurred by the contractor asaresult of
thefailure by any nominated sub-contractor to
perform his obligationsunder the relevant sub-
contract. This sweeping indemnity appears to
apply regardless o the main contractor not
having objected to the nomination in the first
instance. It would alsoonthefaced thewording
cover any breach of contract by the nominated
firm or their going into liquidation or receiver-
ship regardlessdf the remedieswhich the main
contractor has against the nominated firm. The
indemnity would apply therefore to any breach
by thesub-contractor of hisobligationsirrespec-
tived any limitsd liability containedinthesub-
contract. With an indemnity in these terms the
purchaser or his project manager would need to
bevery careful before nominatingany sub-con-
tractor; in fact it's a strong deterrent against
doingso.
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Delivery

Underasimpleorderfor thesupply of goods, the
supplier's total liability for the goods will nor-
mally terminate when they leave his factory.
After that the extent of hiscontractual responsi-
bility will vary according to the specifictermsof
the contract. If he is responsible for making
delivery to the buyer's store, then he must
arrange carriage d the goods either in his own
transport or under a proper contract of carriage
with a third party; and, unless he obtains the
buyer's specific consent, such contract should
not beat owner'srisk. In sofar, however, asit is
thepurchaserwhohastheduty o takingddivery
of goodsandinspectingthemonarriva, thesup-
plier will insist that, if heisto be liablefor any
lossor damageduringtransit, that noticeisgiven
by the purchaserintimefor thesupplierto com-
ply with thecarrier'stermsof contract. Whether
or not he is to be so liable will depend on the
terms o the individua order, but, from the
buyer's point of view, the only safe course to
adopt istoassumethat if itisdesired to makethe
suppliertaketherisk of thegoodsin transit, then
this should be expresdy written into the con-
tract. To reyinthisinstanceonimplied termsis
totread on dangerousground.

RESPONSIBILITY DURING
INSTALLATION

These arrangements are reasonable enough
wherethe contract is completed (other than for
the provisions of the defects liability clause)
when goods complying with terms of the order
and specification have passed into the buyer's
physical possession. The position is rather dif-
ferent, however, when one is concerned with
plant which hasto be assembled or installed on
the buyer's premises or construction site, and
then commissioned by the supplier before he
can besaid to havefulfilled hiscontractual obli-
gations. In this case the purchaser is not redly
concerned with the individual units making up

the plant but with the whole, assembled, tested
and in proper working order. It might be sug-
gested therefore that the contractor in such
event should retain the ownership of the goods
and the absolute liability for them, until the
point has been reached when the plant istaken
over by the purchaser, when the property and
risk should pass. Thiswould indeed be asimple
solution, but it is not in many instancesa prac-
tical onefor thefollowingreasons:

1 The contractor will usually want to be paid a
substantial percentage- say 90 per cent — o
the value of the goods when they are de-
livered. Having paid dl but the retention
money for the goods, the purchaserwill natu-
raly want them then to become his property,
sothat hehassecurityforthe money paid.

2 Invery many casesit would be uneconomicto
requirethecontractor physicalytotakedeliv-
ery of, and arrange storage for, the various
unitsof the plant asthey are delivered to the
construction site or the buyer's premises. It
would mean the establishment by the con-
tractor of asiteorganizationwhich at leastin
the early stages o the contract would only
be employed part-time. It is commonly
arranged, therefore, as part o the services
which the purchaser is to provide under the
contract, that the purchaser will be responsi-
blefor takingddivery and storing the parts of
theplant until they areneeded. Insofar, how-
ever, asthe purchaser performsthesetaskshe
cannot at the time expect the contractor to
takethelega responsibilityif anythingshould
happen to the goods whilst under the pur-
chaser's physical control. If it isintended that
the purchaser should be responsible for
reception and unloadingdof the plant and its
storage, condition24.1of MF/1 would needto
beamended accordingly.

Itisnormal, therefore, for conditionsof contract
governing the supply and installation of plant to
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provide that the items of plant making up the
works become the property o the purchaser
wheneither they areddivered tosite, or thecon-
tractor becomesentitledto requiretheirvalueto
be included within an applicationfor a certifi-
catefor payment. For atypica exampled sucha
clauseseecondition37 o MF/1.

While, however, the purchaser is happy to
becomethelega owner of the plant, heisnot so
anxious to assume complete responsibility for
any loss or damageto it which may occur at any
time up to the plant beingtaken over. It isusual
again, therefore, to provide that, except for any
period when the purchaser is actually handling
or storing the plant, it remains at the risk o
the contractor. This must, however, be said
expresdy, since otherwisethe purchaser, asthe
lega owner of the plant, may wel find himsdf
treated asthe personupon whom theliability for
any lossor damage may fal under the old com-
mon law concept that risk and property in the
goodsgotogether.

It is particularly important that if the pur-
chaser is providing any services - for example
theusedf acranefor unloading, storage accom-
modationand thelike-the respective responsi-
bilities of the partiesin this regard are made
absolutely clear at the tender stage, and in this
connectionthefollowing checklist may befound
useful:

1 Isthepurchaseror suppliertotakeddivery?

2 Who is providing labour and tackle for
unloading?

3 If the purchaser is providingtackle, who isin
charge d the operation and who acceptsthe
risk if any accidentoccurs?

4 |sthe purchaser providing storageaccommo-
dation or merely storage space for the con-
tractorto put up hisownstore?

5 If the purchaser is providing storage accom-
modation, does he accept responsibility for
superficial examination of packagesand the
like on ddlivery and for giving notification of
any apparent damageor shortfall?

6 If the purchaser is providing storage accom-
modation, does he aso accept responsibility
for safe custody o the goodsand for the suit-
ability of the storage accommodation pro-
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vided and methods o storage?lsit necessary
for the supplier to advise on any specia
requirements - for example for eectronic
equipment?

ACCESSTO SITE

A further point to be considered isthat of access
tothesite. Unlessthe contract states otherwise,
itistheresponsibilityd the purchaserto provide
accessto thesited the naturewhichwill permit
the proper executiond the contractin theman-
ner contemplated. MF/1 accordingly provides
that:

The Purchaser shall provide such
roadsand other meansof accessto the
Site as may be stated in the
Specification subject to such limi-
tations as to use as may be imposed
(clausell.l)

... approaches... to be provided by
the Purchaser shall be provided within
thetimespecifiedinthe Contractorin
the Programme, shall be o the quality
specified and in a condition suitable
for theefficient transport, reception...
o theWorks(clausel1.4).

TheRed Book s milarlycoversaccesstothesitein
clause 23 dthough in somewhat less specific
terms. The obligations d the purchaser could
conveniently be dedt with in more detail in
Schedule2list o the purchaser'sresponsibilities.

If, therefore, there are any peculiarities
regardingthesiteor restrictionson accesswhich
would interfere with normal delivery or make it
moredifficult - for examplea bridgecapabledf
only carrying alimited load - the purchaser, to
protect himself against misunderstandingsand
ultimately a claim for extra payment, must set
out the position expressy in the specification
accompanyingtheinvitationtotender.

The delivery o materialsto sitein order to
ensure that they are not there prematurely also
requires attention. Many sites are congested;
storage space is limited, and there are often a
number o contractorseach wantingtheir alo-
cationd the room available. Moreover, the risk
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o loss or damage, particularly to expensive or
delicateitems, is obvioudy far greater on acon-
struction sitethan in the manufacturer'sworks,
and while contractually the supplier may be
liableto replaceor repair thedamageditems, the
timetaken to do so may havea seriouseffect on
the programme for the project as a whole.
Unfortunately, two factors combineto provide
the contractor with a substantial incentive to
make, or press his vendorsto make, early de-
liveryof materialstosite.

The firgt is the fear of erectionlinstallation
work being held up by materia shortages. The
combination o repeated late deliveries from
vendors and escalating costs of site labour has
madethisintoa very real fear. Second, under the
system of payment included within most stand-
ard formsd contract, under which the contrac-
tor is expected to finance the job in the early
stagesand isonly paid for materialsddivered to
or work done on site, thecontract itself provides
thecontractorwithabuilt-inincentiveto deliver
and ensurethat hissuppliersddiver early, so as
toget paidearly.

Two suggestions are made which it is
thought might help to aleviate these problems.
First, the main contractor should carry out more
intensive programming of deliveries and ex-
pediting of vendors, including the expediting o
the mgor supplier's sub-vendors. This latter
point is known to be controversia, but some
large contractors do it because they find that
they cannot rely on their suppliersto carry out
expeditingdof their own sub-vendorseffectively.
It isthe old problem of the one specialist item
holdingup work to thevaluedf many thousands
d pounds, and only by the most intensive and
integrated action can this be prevented or the
effect o it minimized. Intermsdf pure contrac-
tual procedure, such actionby the maincontrac-
tor may be wrong, and it isagreed that it could
lead to a blurring o responsibilitiesas between
the main contractor and his suppliers. But the
fact remainsthat supplierswill not accept, and
indeed cannot reasonably beexpectedto accept,
responsibilityfor theeffect whichtheir delay has
on the whole contract. So the main contractor
must look after hisowninterest,andinany event
preventionisbetter than cure.

TERMS AND CONDITIONS OF CONTRACT

Second, payment on plant contract should
not betied wholly to deliveriesmade to or work
done on site, but should be related to progress
made against the contract programme. This
point has already been referred to earlier under
'termsd payment' (seeChapter14).

RESPONSIBILITY DURING STORAGE
AND DEFECTS LIABILITY PERIOD

Despite al efforts to the contrary it not infre-
quently happensthat the purchaser isnot ready
either for delivery o plant to be madeor for its
erectionor installation to proceed. Hisown pro-
gramme may be behind; related buildingor civil
engineering work may be late. Arrangements
must be madethereforefor theitemsd plantto
be stored and for the contract to be adjustedin
suchaway that, whilethe plant contractorisnot
penalized for something which is not his fault,
the employer's interests dso are safeguarded.
Thefollowing pointsaccordinglyarise:

® responsibilityand payment for storage

o liabilityfor theplantwhileitisinstore

® paymentfortheplantwhileitisinstore

o effectdf delayonthe pricefor erection/instal-
lation

@ carryingout of delayed acceptancetests

® adjustmentdf thedefectsliability period.

Theresponsibility for either storing the plant or
arranging its storage should be placed firmly
with the contractor, unless it has aready been
delivered to site, when this may no longer be
practical. Inthat event the employerwill haveto
accept the storage responsibility, for it is sug-
gestedthat hewould bewisetoinsist onthecon-
tractor preparing the plant for storage,
inspecting it periodically during storage and
advisingon any special method of storagewhich
may be needed. For any o these services the
contractorwill of coursebeentitledto additional
payment. The contractor himsdf cannot, how-
ever, reasonably be expected to accept the obli-
gationto storeindefinitely. MF/1 now providesa
more el aborate procedure than the old Mode
FormA for dealingwithddayed deliverywhichis
the purchaser's fault, in that the effect o such
delay isto suspend the progressof the worksto
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the extent that progressis dependent upon the
delivery d the plant delayed. However, the prin-
ciplesremainthat it isfor the contractor to store
the delayed plant and that after a time period,
now reduced to 90 days, the contractor hasthe
right to requirean instructionto proceed. If this
isnot received, heisentitled either to requirea
variation order to omit the work in question, to
terminate (if the suspensi on affectsthewholedf
theworks) or to be paid the contract valued the
plant affected by thesuspension.

The effect o these provisionsisto put con-
siderable pressure on the purchaser to ensure
that the other work which is necessary to dlow
either for delivery to be made or erectionto pro-
ceediscompleted on time. Also theseprovisions
must be borne in mind by the purchaser when
tendering and negotiating for contractsfor the
other works on which progressis dependent to
ensure that the programmes are properly co-
ordinated and that heis protectedif thedelay is
duetothedefault of theother contractor(s).

If the plant isto be stored personally by the
contractor, then heshould be preparedto accept
completeliability for any lossor damage which
may occur in storage (other than any caused by
an uninsurablerisk),and he should be required
to insure accordingly. The costs of such insur-
ancewould bepayableby theemployer. If onthe
other hand the contractor has no facilities to
store the plant and must arrangestorage with a
third party, heis unlikely to be able to do so on
terms under which the third party acceptssuch
full liability. In that case it would seem reason-
able for the contractor's own liability to the
employer to be limited to whatever terms the
contractor can obtainfromthethird party. There
remains only the question of natural deterio-
ration d goods during storage, which applies
particularly to such items as certain electronic
equipment. Obvioudy unavoidable natural
deteriorationis arisk which the employer must
accept; other deterioration may be avoidableif
expensive precautions are taken. Here it is for
theemployerto decide how much heisprepared
to pay for, and for risks to be shared between
contractorand employer accordingly.

Assumingthat thetermsd contract aresuch
that thecontractor only becomesentitledto pay-

ment for plant asit isddivered on site, it would
clearly be most unfair if payment were to be
withheld until the employer wasready for actual
delivery to be made. The normal arrangement,
therefore, isthat onthe plant goingintostorethe
contractor is entitled to be paid the same per-
centage o the contract price as he would have
been entitled to receive on delivery being made
to gite. If the plant continuesin storefor a sub-
stantial period (under MF/1 conditions 120
days), the contractor is entitled to be paid such
further proportion of the contract price as he
would have been entitledto be paid ontheissue
o the taking over certificate. But, and this is
most important, the taking over certificateitsalf
isnot issued.

It is dways preferable under a contract for
the supply and installation of plant for the erec-
tionor installation priceto be shown separately
in the contract. It is particularly useful when
delivery has to be delayed, since clearly(a) this
part o the pricedoes not become payable until
the work is actualy carried out, and (b) if the
delay is o any significance the contractor is
bound to require such part o the price to be
adjustedto takeaccount o increasesinwagesor
other costswhich have occurred. Thiswill beso
even though the contract was originaly on a
fixed price basis, since such fixed pricecan only
relate to the period of the contract as originaly
envisaged, and owingto the delay thismay well
mean that theimpact of wageawardsor govern-
ment regulations on the erection price will be
quitedifferentfrom that estimatedat thetender
stage. Thereisthe further point that, asaresult
o the plant having gone into store, some
additional work may be necessaryto putitintoa
condition to be ingtalled. If so, then provided
that thiswas not due to the contractor's default
in any way, the additional costsshould beadded
tothecontractprice.

Itismost importanttothe purchasertotryto
ensure that, despite the ddlay, his rights and
remedies against the contractor in the event of
the plant not being satisfactory are not unduly
prejudiced. For this purposetwo pointsmust be
covered: fird, that the defects liability period
does not start to run until the installation has
been completed and the plant is actually taken
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over, and, second, that the contractor is ill
obligedto carry out theacceptancetests.

The contractor on the other hand cannot be
expected to continue his obligations under the
contract indefinitely. The solution contained in
ME/1 would seemto befair. Thisisasfollows

1 The defects liability period does not start to
run until thetakeover certificateisissued.

2 Thetake over certificateis not in fact issued
until theworkshaveactually been completed.

3 The contractor is obliged to carry out the
acceptance tests at any time during the
defectsliability period.

4 If ddivery or ingtalation of plant becomes
delayed dueto theactionsaof the employer or
a person for whom the employer is respon-
sibleso that clause 25.6 applies, and the con-
tractor isobliged to carry out his obligations
under the defects liability clause more than
three years after the normal ddivery datefor
such plant, any additional costsincurred by
the contractor shall be added to the contract
price.

The Red Book does not contain detailed pro-
visonsrelatingto delayed plant in thesameway
asMEF/1althoughthereistherightfor the project
managerto suspend theworkseitherinwholeor
in part. Thismay bedl right wherethe contrac-
tor isresponsiblefor atotal plant including the
foundations and therefore any delays are his
responsibility. However if the purchaser is pro-
vidingthefoundati onsthrough another contrac-
tor or doingany other part o thework himsdlf or
by others,itisconsidered that provisionssimilar
tothosecontainedin MF/1 should beadded asa
specia conditiond contract.

The issues discussed in this chapter apply
with even greater force when the contract is
being performed overseas. Replacement o
goodslost or damaged takeslonger and is more
costly and the overal effect on programme and
project costsisthereforethat much worse. Thus
it is even more important that the contract is
clear asto where the responsibility lies for the
performance of ddivery in dl its aspects.
Additiondly there are the following items
peculiartoexport contractswhich need covering
expresdywithinthe contract:

TERMS AND CONDITIONS OF CONTRACT

1 Definition of the termsused such asf.o.b. or
c.if. It issuggested that thisisdone by refer-
enceto the current edition o Incoterms, pub-
lished by the International Chamber o
Commerce.

2 Issued theexportlicenceif oneisrequired -
normallytheresponsibilitydf thecontractor.

3 Issue o an import licence. The obligation
should be that o the purchaser but he will
require data normally in the form o pro-
forma invoicesfrom the contractor beforehe
can act. Atimetabl efor theseeventsshould be
set out inthecontract and preferably the con-
tract should not come into force until the
importlicencehasbeenissued.

4 Customsclearance. If the purchaserisafor-

eign government or quasi-government body
then preferably this should be made his
responsibility and he should be given a spe-
cific time within which to achieveit. Agan
however, the contractor Wl be responsible
for supplying the correct documentation in
the required language and the requirements
in this respect should be stated within the
contractdocumentation.

5 Port delays. If port delaysare anticipatedthe

contract should provide that the completion
date is based on a period o so many days
between notification of avessd's arriva and
its ability to discharge cargo and any delays
beyondthisentitlesthe contractortoclaiman
extensiond time.

6 Payment of duty. Government or quasi-gov-

ernment contractsabroad are often duty-free
but only if the goodsare correctly consigned
to the purchaser and the cases carry the
appropriate markings. Thisagain needsto be
specifiedindetail withinthecontract.

7 Method of transport. Thismay bedictated by

the purchaserwho requirestheusedf hisown
or aspecified shipping/air line and often the
used particular agents. Inthisevent the con-
tract must provideashipping period which if
exceeded will dlowthecontractorto claimfor
delays. The procedure o any purchaser-
appointed agents should be checked to
ensurethat they can be complied withwithin
the proposed contract programme.

If the contractor is alowed the choice,
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then, assuming al three methods are available,
land, seaor air, the primary factors to be taken
intoaccount contractuallyare:

@ Safety and security of the goods. Air or a
containerized load by truck or sea have a
definite advantage on this account if cir-

consignment by air in order to save time
unless parallel arrangementsare made to
havethelicenceat theairport.

Clearance as duty-free because it is a
government contract may only be effected
at certainentry pointsand theseneed to be
identified.

cumstancesd low. @ Redtrictionson internal transport. Checks

® Avalability of import control and customs
clearance facilities. Many countries oper-
ate on the basisthat the goodscan only be
clearedthroughthe placewheretheimport
licenceis physicaly held. It will be no use
thereforedecidingto transport a particular

should be made on the size and weight
of proposed loads against loca roads,
bridges and tunnels. Also, if interna air
transport is restricted to the loca air line,
the capacity o itstransport planesshould
bechecked.
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Defects. guaranteesand remedies

Every purchaser would like the goodswhich he
purchaseswhether commercially or privately to
be perfect. But perfection is not something
which just happens; it has to be worked for and
paid for, often in terms of both cash and time.
Thehigher thequalitywhichisrequired,in gen-
eral the greater will be the initial cost and the
longer the delivery period. All this may seem
axiomatic, but it is highly relevant to the meth-
odsd purchasingto beemployedand thereme-
dies which it is reasonable for purchasers to
seek, against contractors who have apparently
defaultedintheir contractual obligations.

With every additional complex part whichis
added to any item and each extra processing
operation which isincluded within the process
of manufactureor plant operation, the probabil -
ity o errorarisingismultiplied. It may be desir-
able, in the interests of advancing technical
knowledge generdly, to keep on with experi-
mentation and to push even further forward
withthedevel opment of newideas. Butthereisa
very distinct danger that the 'best can become
the enemy of the good'. To set atime-scaleon
development is never easy; to utilize what is
exigting and available may seem dull compared
withtheexcitement o further potential devel op-
ments. But the balance must be kept between,
on the one hand, falling behind technically and
failingto takeadvantagedf what can beachieved
by bold experimentation and applying modem
technology, and on the other hand, never quite
completing any development and achieving
commercial successwithit, beforethat devel op-
ment itsalf becomesoutdated.

The buyer in his approach, in the specifica-
tion he establishes and the guarantees he
demands, setsthe stage on which the contractor
must perform. Itisthebuyerwhofixesthepriori-
ties. Isit timethat isvital, so that existing ideas
and methods only can be incorporated?Isit a
high degree of reiability, thus limiting again
both designand productionmethods?

This is the buyer's decison. He will often
want advice from the contractor on the time-
scalesand costs involved and the resultswhich
the contractor is prepared to guarantee as com-
paredwith thoseforwhich hewill accept no con-
tractual liability. What is vita is that the buyer
recognizesthe needfor himto takethisdecision,
and that heshouldframehiscontractin accord-
ancewiththedecisionreached.

In addition to considering the above, the
purchaser must aso ensure that the contract
correctly reflects the precise nature and quality
of what he redlly needs. Over- or under-design
can be equally expensive. There is no point in
purchasingahigh-qualityarticleif, for the usage
towhich it will besubject, that quality is unnec-
essarily high. Thesame holdsgood the other way
round. But the purchaser cannot have it both
ways. Having accepted that the lower-quality or
lower-performance,and theref orel ower-priced,
articleor plantissuitableto hisneeds, he cannot
then expect the same guarantees as if he had
purchased the more expensive. If a processing
plant has been designed to handle 100 tons o
material an hour and isguaranteedat that figure,
it is no use the purchaser complaining, after he
has overloaded the plant by 25 per cent, that it
has been inadequately designed. If he wanted a
25 per cent overload factor to beincorporatedin
thedesign, heshouldhavesaid so expresdy.

GUARANTEES FOR MATERIALS,
WORKMANSHIP AND DESIGN

GUARANTEE PERIOD

The contractor usualy wants to know that his
contractual liabilitiesareclearlylimitedinterms
of timeand that thistimeisrelatively short. In so
far asmateria sand workmanshipareconcerned
thisis perfectly reasonable. With proper inspec-
tion, and after the plant hasbeenin usefor even
a limited time, any defects due to defective
materials or workmanship should have been
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revedled. Alsp, to the extent that the contractor
hasno control over the plant or themanner of its
use once it has passed into the purchaser's pos-
session, if the defects liability period were pro-
longed innumerable disputes could arise as to
whether the falure was due to a defect in the
goods when they were purchased, or whether it
wasdueto subsequent mal -useor mis-operation.

The period which has been commonly
accepted within the construction industry has
been 12 months, but it is doubtful whether this
periodisany longer appropriate. It hasbeenesti-
mated that between 75 and 80 per cent of defects
becomeapparent in constructionwork generally
withinthefirst fiveyearsfrom completion. It can
reasonably be assumed thereforethat asubstan-
tial proportiondf defectsonly becomeapparent
after the first year. Reasons why defectsin the
contractor'swork can arise after theexpiry o 12
monthsfrom completioninclude:

1 The technical complexity and novelty of the
processes and materials now being used in
constructionand of theinstalledequi pment.

2 Theincreasingextent to which the contractor
who, athough under acivil or building con-
tract may not be responsible as such for
design, isinvolved in practicein the 'design’
of the works through the choice o materials
and methods d construction. The dividing
linebetweendesign proper and workmanship
isoften not easy to draw.

A significantlylonger periodthan 12 monthsmay
now be required for many contractsandthisisa
point which should dwaysbe considered by the
purchaser when inviting tenders. Three further
problemsarise. First, fromwhen doesthe period
start?With plant purchased and taken into the
purchaser's store, normaly from the date o

delivery with electrical/mechanical or process
plantsfrom thedatewhenthe plantistaken over
by the purchaser. Ineither case, if for any reason
thereisalongdelay in puttingthe plantinto use,
this can mean that the mgjor portion of the
defectsliability period will have expired before
therehasbeenan opportunity o puttingittothe
test. Inthesameway aswassuggested therefore
inthe previouschapter when dealingwith delays
ininstalation, the defectsliability clauseshould

GUARANTEES AND REMEDIES

cover this by giving the purchaser the right to
advisethecontractorthat the goodswill begoing
into store or not being used, and that in such
event the period doesnot run until thegoodsare
in fact put into use, depending on the nature o
the goods. It should aso be provided that the
suppliershould adviseon any specia methodsd
storage or protection required, and have the
opportunity of inspectingthe goods both during
storage and when they are finally taken out; the
contractor to make good the effects of any de-
terioration in the goods due to long storage or
non-use, but at the purchaser's expense.

The positionis moredifficultwhen the plant
concerned is not being stored but, after being
installed, cannot be put into use for some con-
siderabletimedueto other equi pment not being
ready, so that in itsinstalled position the plant
may be exposed to damage or contamination by
dirt. An example would be plant installed in a
ship'sengine-room,which cannot beoperation-
dly run until the ship as a whole is ready for
commissioningtrials. Inthisinstance, despiteal
precautionswhich may betaken on the contrac-
tor'sadviceand hisinspectionprior to thetrials
being held, if the contractor agrees to an
extended guarantee period he isincreasing his
risk. He must be expected, therefore, to want a
provision in his contract price additional to his
normal dlowancefor defectsliability.

With building or civil engineering work the
period starts from the date o practica com-
pletion or substantial completion. Difficulties
have arisen with theterm 'practical completion'
in building contracts. As the JCT 80 contract is
writtenit would appear that thearchitect should
not issue the certificateif there are any patent
defectsintheworks unlessthesearevery minor.
In practicewhen employersare anxiousto take
possessionthisstrict ruleisnot followed and the
certificate is issued with a long 'snagging
list. However, when for financial reasonsacom-
mercial developer does not wish to take the
buildingover theruleisstrictly applied.

Thislack o clear definitionand variationsin
practice according to the employer's circum-
stances is clearly unsatisfactory given the
importance which attaches to the issue of the
certificatedt practical completion.
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Thesecond point iswherea defect has been
remedied within the defects liability period
by the replacement d some part, asto what the
liability periodshould bein respect of the part so
replaced. Isit afurther twelve months, or merely
the balancethen unexpiredd theorigina twelve
months?Many standard conditionsd contract
do provide for the former, and thisis obviously
to be preferred from the buyer's point o
view, but equally in fairness to the contractor,
there must bealong-stop, say perhapstwicethe
origina defects period. Additiondly in some
conditionsdf contract the defects period for the
section of plant affected isextended by thetime
during which that section has been out o oper-
ation dueto thedefect. If thewhole plant is put
out of operationthe periodfor thewholeplantis
extended.

Neither of these provisonsis unreasonable,
provided that thereisafina limit to the defects
liability period. No contractor should be
expected to continue under a contractua re-
sponsibilityindefinitely.

While, however, afixed period of, say, 12 or
more probably 24 months may be reasonable
in relation to defects in workmanship and
materials, it is doubtful if in certain circum-
stancesthisis satisfactory to the buyer in terms
o design or specification where these are the
responsibility of the contractor. The difficulty
arisesin thisway. It frequently happens that a
plant or item of equipment with a specific
designed performance is not in fact operated
continuoudly to that level of performance for
some substantial time after it has been pur-
chased or first put into operation. It may berun
intermittently or with a much lighter load. The
parts are not subject therefore to continuous
running at the specified duty, and so defectsin
design which might otherwise have manifested
themselveswill remain hidden. Sometimesthis
problem can be overcome by making the guar-
antee in terms o design related to a specified
number of hours full load running. Alternatively
the guarantee may be framed asy monthsfrom
thetimewhen the plant starts continuouscom-
mercial operationat notlessthanxper centof its
designed capacity, with an extension for any
period duringwhichitisout of operationdueto
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a defect for which the supplierlcontractor is
responsible. In both casesthe contractor would
probably insist on afinal maximum time limit
fromwhentheplantwasput into operationso as
not to leave hisliability completely open-ended;
and thiswould seemfair.

Theother problem relatingto designand the
period for defects liability is that during only
twelve months operation even with normal
usageadefect may wdl remai nundetected, only
to become noticeable some time later. This
can happen aso with civil engineering work
such asfoundationsor dams; adverseconditions
against which the design was supposed to have
provided may not arise until after the twelve
months' period has expired. Isthe buyer in this
sort o case to be left without any contractual
remedy?

The answer should be 'no', provided that it
can beestablished that theloss or damage con-
cernedisdueto abreach by thecontractor o his
warranty that the works as designed by him
would be fit for the purpose intended. But the
longer the time gap, the more difficult this is
going to be; the use may have changed, unfore-
seeable circumstancesmay have arisen, and it
must be remembered that the technical stan-
dards against which the design is to be judged
arethosewhichwereprevailingat thetimewhen
thedesignwasmade.

Nevertheless, as was stated recently in the
Housed Lordsby Lord EdmundDaviesinacase
involvingacontractor'sliability for adesignfail-
ure: 'justice requires that we put ourselvesin
the position o [the contractor] when first
confronted by their daunting task, lacking al
empirica knowledge and adequate expert
advicein dealingwiththe many problemsawait-
ing solution. But those very handicapscreated a
clear duty to think through such problems so
that the dimensions o venturing into the
unknown could be adequately assessed.' In
other words, the nearer thedesignisto thethen
'state of the art' the greater the responsibility of
the designer, more particularly if any failure
would resultinthelikdihood of personal injury.
As his Lordship further stated in the same case
‘the law requireseven pioneersto beprudent’.

As to what is a reasonable period after
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takeover to bring the contractor's contractual
liability to make good defects due to a design
fault to an end it is suggested that between
three and five years could be appropriate
depending on the nature o the works con-
cerned. The position as regards the continuing
liability of the contractor to pay damages as
opposed to remedyingthe defect is considered
later (seep. 160).

Thethird point which arisesiswhether or not
any certificateissued by the architect/engineer
at theend o thedefectsliability period operates
asconclusiveevidencethat theworks have been
carried out in accordancewith the contract and
operatesasa bar to any futurelega proceedings
inrespect o latent defects.

TheRed Book makesit clear, clause38.4, that
theissued thefinal certificate constitutescon-
clusive evidence that the contractor has com-
pleted the works and made good dl defects,
again except if the certificate was issued in
relianceon any fraudul ent misrepresentationor
fraudulent concealment. There is also a rather
strange provision in the defects clause, 36.10,
that liability of thecontractor to bear thecost of
makinggood defectsafter thedate of any accept-
ance certificateis to be the sum stated in the
agreement. Thisdoes not alter the obligation o
thecontractorto makegood thedefect, but if the
total cost of making good defects exceeds the
stated amount then the excessis borne by the
employer and the project manager issuesavari-
ation order. However thisonly appliesto defects
made good after theissued the acceptancecer-
tificate which is issued after the works have
passed their performancetestspart way through
thedefectsperiod, unlessexceptionaly thereare
no performancetests, when the takingover cer-
tificate is deemed to be an acceptance certifi-
cate. Thereasonsfor thisprovisionare obscure.
That there may be a significant number o
defects or if making them good is expensive
seem to be no good reasons for the cost being
paid by theemployer. They canonly beevidence
that the plant is serioudy defective which is
surely dl the morereasonwhy the costsof mak-
inggood should beborne by thecontractor.

The conclusivenature of the Red Book fina
certificate was considered in Mathew Hall
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Ortech Ltd v Tarmac RoadstoneLtd [1998] 87 BLR
9% where it was concluded that the fina
certificatewasconclusiveevidencethat:

dl the plant supplied and tests, preparations
and other work performed by the contractor
dl conform to the requirementsdf the con-
tract,and

dl defectsincluding defects not attributable
to any breach of contract have been made
good suchthat themakinggood requirements
o thecontract havebeencompliedwith.

It was also stated that there was commercial
judtificationfor the contract to provideadefined
cut-off point once the plant had been con-
structed, tested, provided and made good in dl
respectsin accordancewiththecontract.

As a result the final certificate was held to
be an evidentia bar to Tarmac's claim against
Mathew Hdl for dleged design and construction
deficiencies which were never notified to
Mathew Hal during the defects liability
period.

Practice differs as between the plant indus-
try, buildingand civil engineering. Broadly with
mechanical, electrical and process plant the
final certificate does operate as a bar except in
the cases o fraud and now under MF/1 36 '"
except for latent defects due to the contracts
gross misconduct appearing within three ye
aftertakeover.

In building contractsthe Court o Apped in
Crown Edtates Commissionersv JohnMowlem &
Co. Ltd 1994 had held that the conclusive evi-
dence provisionsd thefinal certificatein JCT80
covered d| work on which the architect is to
form an opinion under the contract as to the
quality of materialsand standards of workman-
ship. Thisisthe wide interpretation of the pro-
visons. The narrower interpretati on, which 'wes
previously thought to be correct, isthat the pro-
visonsonly cover work whichisexpresdy stated
in the specification to be to the reasonable
satisfaction of the architect. It is this narrower
interpretation which was preferred by the
Scottish Outer House in Belcher Foods Ltd v
Miller and Black and Others1998.

The XCT have now issued amendmlent
number 14 which restoresthe positiontowhat it
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was previoudy thought to be and follows the
decisiondf the ScottishOuter House.

Under the ICE conditions, however, the
situation is the reverse. Clause 61(2) provides
expresdy that theissued the defectscorrection
certificate at the end of the defects liability
period hasno effect on therightsd the partiesin
relationtothe performanced thecontract.

UnderthelCE form, and the CTformsif they
areamendedto removeany effect of thefinal cer-
tificate, the employer will have therefore aright
to recover damagesin respect o latent defects
manifesting themselves during the limitation
period, either sx or twelveyearsdependingupon
whether thecontractisunder hand or under sedl.
Theissuethen arisesasto the basis upon which
such damageswill be assessed: is it the cost of
reinstatement, diminution of value or loss o
amenity asin the Ruxley Electronicscasereferred
toon p. 25. Inthe Ruxley caseit wasemphasi zed
that the correct test to apply as to whether the
measure o damagesshould be the usual one o
thecost o reinstatementor someother isthat of
reasonableness. However what is reasonable or
not is dways a matter of some debate, and the
employer, asregardsthe correctionsof defective
work, islooking for certainty of the outcome. It
has been suggested thereforethat the contract
should provide expresdy that the employer
shouldindl circumstancesbeentitled in respect
o latent defectsto damages determined on the
basis d reinstatement, irrespective d whether
thiswasreasonabl eor not.

It is not, however, at all clear that a court
would accept the validity of such a clause in
circumstanceswherethey consideredreinstate-
ment was not reasonable because, for example,
the expenditureto be incurred would be out of
dl proportion to the benefit to be obtained.
None o the standard institute forms contains
suchaprovision.

A distinction between plant and buildingl
civil contracts is perhaps understandable
because o the extent o liability to which the
plant contractor could otherwise be exposed.
The limitationsin this clause and elsewhereon
the plant contractor'sliabilitieshavebeenvigor-
ously defended — seefor examplethe comments
in the Guide to the Use of the FIDIC Conditions
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for E& M Works, 3rdedition,HDIC 1988. Whatis
strangeand difficultto understand isthedistinc-
tion in English law between building and civil
contracts.

REMEDIES AVAILABLE

When a plant or unit of plant breaks down the
purchaser inevitably suffers losses. These may
bebroadlvlistedasfollows

® costd replacementparts

® cost of stripping down and reassembly o
replacementparts

® cost o repairing damage to other parts or
units of the equipment or other property of
the purchaserwhich may have been damaged

@ damages payableto personsinjured or own-
ers o other property damaged as a direct
result o thebreakdown

@ costsincurred in making temporary arrange-
ments to overcome the effects of the break-
down

® |oss o profits or increased overhead costs
whichareduedirectlytothebreakdown

@ damages which may be payable to a third
party for breach of contract arisingout o the
breakdown.

Provided that thecostsinvolved arisedirectly out
o the defect and were reasonablyforeseeable by
the contractor at thetimethecontractwasmade,
then in the absence o any express provisionin
the contractto thecontrary dl theseitemscould
form the subject o a clam by the buyer for
breach of contract. But how far in commercial
practice can the buyer reasonably expect to
recoverd| or any of thesecostsfromthesupplier?
Beforethis question can beanswered thefactors
which may affect the contractor's attitude need
tobestated. Firgt, thecontractorwill broadly only
accept a liability which bears some reasonable
relationshipto the degreed profit which hecan
expect to make out o the transaction. Second,
the contractor has to take into account not just
theriskson any one contract, but the sum of the
riskson all the contractsdf asimilar natureinto
which he hasentered and under which he hasat
any one time a potential liability. Thisis par-
ticularly relevant in the case o mass-produced
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articles,wherethelossesin which the contractor
could be involved due to the failure o asingle
component could be astronomical. Third, the
contractor isboundto consider on aswings-and-
roundabouts basisthe general level o his busi-
ness with the particular customer. If he can
assume £100000 worth of businessin any one
year, then he may on a particular contract for
£10000 be preparedto takeriskswhichareout of
proportiontothevaued that onecontract.

Returningto thelist o costsand expensesin
whichthe purchaser may beinvolved, these may
bedividedintothreecategories(seeTable18.1).

Some conditions o contract prepared by
suppliersor their trade associationsexclude the
supplier from liability for item 2, the labour
chargesinvolvedin stripping down and reassem-
bly. Thiswould seem unreasonable. The sameis
true o cariage charges for the return o the
defective part. If the machine is defective it
should bethe duty o the contractor to put that
defect right, and he should be responsible for
meetingdl labour, material and carriagecharges
involved.
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What isopen to argumentishow far thecon-
tractor's liability should extend over and above
putting the defect right. Many firms take the
viewthat anythingbeyondthat iswhat they term
‘consequentia liability' and as such unaccept-
able. Apart from the two points aready men-
tioned, of the relationship o risk to profit and
the extent of total risk on annual turnover, con-
tractorshaveother fears. Fird, they are afraid of
claims being made which will occupy a dispro-
portionateamount of their executives time, and
whichit may bedifficultto resistin theend due
to commercia pressures. Perhaps even more
important, they fear that they would haveto dis-
puteliabilityin many caseswhere, if itweresim-
ply aquestion of 'putting somethingright', they
would concedeand get on withthe job, and that
this could operateto the pregjudice, therefore, of
normal buyerl sellerrel ationships.

For thesereasonsthe problemd consequen-
tial liabilitiesneedsto be broken down so asto
arriveat asensiblesharingd risksbetween con-
tractor and purchaser under arrangements
whichwill:

Table18.1 Costsand expensesin which purchaser may be involved

1 Costof providing
replacement parts.

2 Cost of stripping

Costs of repairing damageto other
property belonging to the buyer
caused by the defect.

Damages payable to persons

Loss of profits or contribution
to overheadsarising out
of the defect.

Damages which may be

downand injured as aresult of a defect. payable by the purchaser
reassembly. tothird parties for breach
Damage to property belonging to of contractas a result of
aperson other than the purchaser. the defect.
3 Cost of repairingdamage caused

to other parts of the machine or
plant which the supplier has
supplied or installed as part of

his contract.

Costsincurredby the purchaser
in making temporary
arrangementsto continue
operationsin order to overcome
the effect of the defect.
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® provide the purchaser with reasonable pro-
tection

® avoid the contractor inflating his price to
cover againgt the risks or buying expensive
insuranceat the purchaser'sexpense

@ minimize the chance o protracted disputes
onliabilitywhich areonly likely to prafit both
companies professional advisers.

It is suggested, therefore, that in the first
instancea distinctionshould be drawn between
before and after take over. Up to take over the
contractor can reasonably assume the risks in
the second column. After take over, when the
plant will normally be insured by the employer
and under hisoperationand control,itisprefer-
ablethat they should be borne by the employer
with the exception of the liability for death or
injury to persons due to the contractor's negli-
gence where the contract is one to which the
Unfair Contract TermsAdt applies.

If in a specific case the employer feels he
must insist on theserisksbeingtaken by thecon-
tractor, perhaps due to political or trade union
pressures, thenthecontract shoul d:

® expressydefinetheliabilitiesto becovered

® includeaclearlystatedfinancia limit of liabil-
ity, with a cross-indemnity by the employer
for amountsinexcessd that ligbility

® requirethecontractortoinsuretherisksupto
thelimitsd liability and permit himto charge
thepremiuminhisprice.

This, of course, till does not cover the items
listed in the third column which from a com-
mercial or indeed insurance viewpoint may be
regarded astruly 'consequential’ losses. No con-
tractorisnormallywillingto accept theserisksat
dl. They aretoo indefinitein amount and could
be financialy crippling. Indeed it was accepted
by the Court of Apped in Edmund Murray Ltd v
BSP I nternational FoundationsLtd 1992 that the
excluson of consequential damages when the
parties had negotiated at arm's length would
appear to be far and reasonable under the
Unfair Contract TermsAct.

What issometimesattemptedistoincludein
the contract what is referred to as an 'outage’
guarantee. Thiscantakeoned twoforms
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1 If duringthe defectsliability period the plant
isout d operationfor morethan x dayscon-
tinuously dueto a defect, the contractor pays
afixedsum per day d plant outage.

2 If duringthe defectsliability period the plant
isout d operation for more than x hours of
operation, the contractor paysafixed sum an
hour o outage.

The employer can make out quite a reasonable
casefor thistyped guarantee. Hehasspent alot
o money in the expectation o achievinga cer-
tain output and therefore a certain level o
profitability. Repeated or extended shut-downs
will serioudly affect this. But there are practical
difficultiesinvolved.

First, there is seldom a single simple cause
why aplantisout of operation. Moreoftenitisa
combination o causes, some due to defects,
some due to mal-operation or lack d main-
tenance. Pressure to keep a plant running, for
instance, may lead to minor troubl esbeing made
substantially worse before corrective action is
taken. While it iseasy to writein to the contract
that the contractor is not liableif the outage is
duetotheemployer'sfault,itismuch morediffi-
cult toapplythisin practice.

If the employerisgoingtoinsist on thistype
of provision, then the only real answer seemsto
betolet thecontractor operatetheplant. If thisis
impracticable, then at least the contractor
should be made part o the operatingteam, say
by being allowed to have an operating engineer
on each shift, paid for by the employer, whose
advicethe employer is required to seek if diffi-
cultiesarise.

Ancther problem isfrom what moment the
period for outage liability starts. Statistics for
many types o plant show a high incidence of
minor troubles in the first few weeks, or hun-
dredsd hoursdf operation. There must, there-
fore, be asensiblerunning-in period beforethe
guaranteeapplies.

Findly, the extent of development included
within the plant must be taken into account.
An outage guarantee can only feasibly be
given when the plant or design has aready
been substantially proven in commercial oper-
aion.
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CIVIL AND BUILDING WORKS

Attentionhasbeenfocused sofar on mechanical,
dectrical and process plant contracting where
theissuesinvalved are generally more complex
However especialy with commercia buildings
theemployerwill belikely tosuffer so-called con-
sequential damagesif thedefectsin the building
aresuch that it cannot for a period be put to the
use for which it was intended. In the same
way serious defects in civil works may mean a
lossof revenuewherethesearerel ated toaprofit-
earning project,forexampleatoll bridge.

It has never been the practice in civil or
buildingcontractsfor thestandard conditionsto
exclude the contractor from liabilities of this
nature, so that in principle he could beliableto
the employer under the normal rulesreatingto
the recovery o damagesfor breach of contract
(seeearlier p. 24).Itisalsoclear under thesecon-
ditions that the contractor's ligbility to make
good defects does not replace his common law
liability to pay so-called consequentia damages
subject to thetestsreferred to earlier of foresee-
ability and remoteness. It must be remembered
that what people refer to commercialy as'con-
sequential damages are often in law 'direct
damages which would not be covered by a
clausewhich restricted the purchaser's rightsto
recover 'consequential damages. So a normal
loss of profits would be direct and not con-
sequential damages- see Chapter 3, pp. 28-9.

LIMITATION AND EXCLUSION OF
LIABILITY

Although the express terms o a contract may
seek to limit or excludetheliability of acontrac-
tor in respect o defectsin theworks, theseterms
may be subject to the provisons of the Unfair
Contract TermsAd 1977. At onetimeit wasaso
necessary to consider theextent towhich sucha
clausecould protect asub-contractoror supplier
if the employer were to bring an action against
him in tort. It now appearsthat such an action
would be most unlikely to succeed, first because
it would befor economicloss (seepp. 21-2) and
second because 'there is generdly no assump-
tion of responsbility by the sub-contractor or
supplier direct to the buildingowner, the parties
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having so structured their relationship that is
inconsistent with any such assumption o
responsibility’ (per Lord Goff in Henderson v
Merrett Syndicates Ltd [1994] 3 WLR 761). The
position may aso be affected by the Contracts
(Rightsd Third Parties) Ad 1999. Section 1(6)
provides that a third party, sub-contractor or
supplier, will be able to take the benefit of a
limitation or excluson o liability clause con-
tained in the main contract which expresdy
statesthat it isfor hisbenefit or purportsto con-
fer abenefit on him. Suchaclauseis36.9 of MF/1
whichexpresdystatesthat thecontractor'soblig-
ationsto remedy defectsare to the exclusion of
any other liabilitiesand that neitherthey nor any
sub-contractorareto beliablein damagesattrib-
utable to defects (except for their liability for
death or personal injury duetotheir negligence).

UNFAIR CONTRACTTERMS ACT 1977

ThisAd madethreeimportantchangesinthelaw
so0 far as engineering-type contracts are con-
cerned. Firdt, it providesthat a person cannot by
referencetoany contracttermsexcludehisliabil-
ity for death or persona injury by negligence.
Second, it providesthat in respect o any other
lossor damageaperson cannot excludehisliabil -
ity for lossor damage dueto negligenceexceptin
sofar ashecan show that thecontractterm satis-
fiesthetest of reasonableness. Third, it provides
that whereapersonisdeaing'on hisownwritten
standard terms d business he cannot claim to
render a contractual performance substantially
differentfromthat whichwasexpected o him.

By seekingto restrict the contractor'sliability
to the express provisionsd the defectsliability
clausethe contractor isseeking to limit the pur-
chaser's right to clam against him in two
respects:

@ thetyped claimwhichcanbemade, and
@ theperiodduringwhichaclaimcan bemade.

Althoughthere have now beenanumber o cases
under the Act before the courts they are dl in
reality exercises in judicid discretion based on
the particular facts relating to the case in ques-
tion. For that reason it is difficult to be precise
about what typedf provisonislikdy to passthe
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testandwhatisnot. Al that canbedoneistoindi-
catesomebroadgeneral guidelinesasfollows

1 A clause which limitsliability is more likely
to be held reasonablethan one under which
ligbility isexcluded.

2 If claims have been regularly settled by the
contractor on a basis more favourable than
that provided by the clause then thiswill be
evidencethat theclauseisunreasonable.

3 Therdativebargainingpositiond theparties.
The stronger the bargaining position of the
party seeking to invoke the clause the more
likelyitisto beheld unreasonable.

4 The language in which the clause is framed
and the size o the print used! The more
obscure the clause the less likdy it isto be
upheld.

5 Which of thetwo partiesit was more reason-
abletoexpecttoinsureagainsttherisk.

6 Whethertherewereany other optionsopento
the purchaser, for exampleto contract on, to
him, amorefavourablebasisat ahigher price,
to go elsewherefor an alternative source of
supplyondifferentterms.

7 As betweencommercia entitiesof equal bar-
gainingpower, that theclausewasintendedto
beanagreeddivisond risk the significancedt
whichwaswell understood by the partieswho
could beexpectedto beproperly advised.

8 A clause purporting to exclude the contrac-
tor's liability for failing to comply with the
expressprovisionsd the contract relating to
the performanced theworksisunlikelyto be
regarded asreasonabl e, but it may be reason-
ablefor the contractor to exclude consequen-
tial damages.

TYPE OF CLAIM

Applyingthe aboveguideinesthen in general it
is suggested that it would be considered un-
reasonabl eto attempt to excludeany itemslisted
in either the first or second columnsin Table
181 It islikely that a court would regard the
excluson of consequential damages as reason-
able and thiswould extend to the loss o profits
generally and not the strictlega meaningd the
term'consequential damages - seethe Edmund
Murraycasereferredtoearlier.
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There is again a difference between avil
engineering and electrical/mechanical engi-
neering conditionsaf contract in respect of the
purchaser's right to the recovery of damagesfor
defective work where the purchaser suffersloss
or damage additional to the costs of remedying
the defect. It would appear to be strongly
arguable that the purchaser's right to recover
such damages, whichwouldincludethelosssuf-
fered by the purchaser o not being ableto make
used theworksduringthetimetaken toremedy
the defect, is not removed because o theinclu-
sion in the contract of the maintenance clause
(clause49 o the ICE conditions).In MF/1 how-
ever, clause36.9, itisclearthat dl liability for any
damage or loss attributable to the defect is
excluded, although it seems that if the defect
when it occurs causesdamage to other parts of
theworks, the makinggood of that damageisthe
liability of the contractor. The question arises
then as to whether such excluson under the
ME/1 conditionswould satisfy the requirements
o 'reasonableness.

The MF/1 conditions, together with their
predecessor Model Form A conditions, unlike
those of a trade association, are drafted under
theaegisd professiona bodiesin an attempt to
strikeafair balancebetweentheinterestsaof con-
tractor and purchaser. Although in a particular
instancethe exclusond the purchaser'srightto
the recovery of damages might appear to be
harsh, asit didto HisHonour JudgeDavid Smout
C in the case d Southern Water Authority v
Lewis& Duvivierand Others[1984] 1 CON LR 40,
thismust be balanced against the benefitswhich
he otherwise derived from the conditionsas a
whole. The conditions in approximately their
present form have beeninusesince1948andin
respect of these exclusion clauseshave never to
the author's knowledge been subject to judicid
criticism, except as mentioned above in the
Southern Water case whereit was stated by the
learned judge that if literaly interpreted clause
30(vii) of Modd FormA ‘exceededthe boundsof
commonsense. The HDIC conditions, which
arelargelythesameasMF/1, havebeenthesub-
ject of academic criticism - see the article by
Andrew Pike in the October 1991 issue o the
I nternational Construction Law Review. He was
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strongly supported in his criticismsby Duncan
WallaceQCin aletter to theeditor of that review
intheJuly1993issue. In the course o that criti-
cism Mr Duncan Wallacedid raisethe question
as to whether or not in a domestic contract the
provisons of clause 36 and others relating to
limitationor excluson d liability after take over
would survive an attack under the Unfair
ContractTermsAct.

The principle behind MF/1, FIDIC and the
standard conditions of contract for process
plantsisthesame. After takeover the contractor
isresponsible for remedying defectsduring the
defects liability period to the excluson o any
other liability for defectsand once he has done
thisand the defectsliability period hasended, in
the absence of fraud, the contractor is free of
liability. That principlehasbeenwiddy accepted
on both sidesd industry for somefifty yearsas
creatingasensiblebalance betweentheinterests
d the contractor and of the purchaser, taking
intoaccountthat itisthe purchaserwhoisbetter
placed to insure the risks arising after take over
than thecontractor.

Despite, therefore, the views of Mr Duncan
Walece, it is the author's contention that the
ME/1 provisionsand thesimilar onesin the Red
Book in principle would be considered as fair
and reasonable were they to be attacked under
the Unfair Contract Terms Adt, subject to the
length o the defectsliability period being fair
and reasonabl e. Howeverthat criticism apart the
fact that bothsidesd industry, includingon the
purchasing side many public authorities with
substantial bargaining power, have willingly
been prepared over a large number of yearsto
contract on these terms knowing their effect
would appear to beastrongargument for saying
that they arefair andreasonable.

PERIOD IN WHICH CLAIM CAN BE MADE

It has been noted aready that thereisa marked
difference in contracting practice between
mechanical and electrica engineering and
process plant contracts as to the contractor's
positionat theend o the defectsliability period.
MF/1 clauses36.9 and 39.12 and their equivalent
in the Red Book clause 384, make it clear that
except in the case o fraud the fina certificate
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issued at theend of the defectsliability periodis
conclusive, whereasthereverseisthe caseunder
the ICE conditions, which providein clause61(2)
that the mai ntenancecertificatei snot to betaken
asrdievingeither partyfromanyliabilitytowards
the other arising out o the performanced their
respectiveobligationsunder thecontract.

Sofar thereforeascivil engineeringcontracts

‘are concerned, since the time limits within

which actions for damages can be brought are
those established by law, there would appear to
be no room for the application of the Act.
However with electrical and mechanical engi-
neering and process plant contracts if the
attempt ismadeto limit the contractor'sliability
to 12 months it would appear by no means
certain that the courtswould accept that such a
provision was reasonable, at least in relation to
defectsdf thetypewhichareunlikelyto manifest
themselves during this period, for example
design defectsor defectsrelated to a number o
hoursdf plant operation under full load condi-
tionswhichisnot dwaysfeasibleto achievedur-
ingthefirst 12 monthsadf the plant'sworkinglife.
WhileMF/1 at | east dlowsfor the specia condi-
tionsto state the defectsliability period and 12
monthsisonly afdl back if no period isstated,
the Red Book clearly statesthe period is365 days
and the guidance notes refer to this period only
being longer if there are very good reasons. As
dready explaineditisconsideredthat aperiod of
only oneyear isnot sufficientwherethecontrac-
tor is responsible for design including the
process design. It may take much longer for a
latent defect to manifest itself. When this rela-
tively short period is coupled with thefinal cer-
tificate being conclusive evidence o the plant
having been completedin accordancewith the
contract, so that it operates as an evidentia bar
to any future claims, then it is considered that
this does not provide the purchaser with suffi-
cient protection. Itisagreed that there must bea
final cut-off datefor thecontractor'sliability, but
it should not belessthan 3 yearsand if the pro-
ject isto be project financed would need to be
much longer. The purchaser could take out
insurance against the risk of alatent defect but
onlyat asubstantial cost and probablywithasig-
nificant excess. Why, however, should the pur-
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chaser pay once for the project to be correctly
designed and constructed and then again for
insurancecover against therisk that thecontrac-
tor hasnot carried out hisobligationsproperly?
Note that the employer's remedy after the
expiry o thedefectsliabilityperiodisaremedyin
damagesand not to have the works made good.
Thisremedy under the existinglaw will continue
in contract for 6 years from the date o com-
pletionfor contractsunder hand and 12 yearsfor
contracts under sedl. This distinction today is
totally anomalous and should be abolished.
Thereisclear industry support for asingleperiod
of liability in both contract and the tort of negli-
gencewhich it has been suggested should befor
10years(seepara. 11.9(2) o theLathan Report).
Findly, from the purchaser's viewpoint if he
wishesto beableto claim at alater date that the
contract clauserestrictingthecontractor'sliabil -
ity is not reasonable, then he must put forward
hiscontentionsstrongly duringthe negotiations
and retain his negotiation file papers to show
that thesewereregjected by thecontractorand he
had no dternative but to contract on those
terms. Evenif the purchaser knowsthat hispro-
posal swill berejected heshouldstill makethem,
so compellingthe contractor'srejectionof them
asameansd establishingboth that thecontrac-
tor was being unreasonable and that he was
compelledto contracton thelatter'sterms.

DEALING ON STANDARD TERMS OF
BUSINESS

Where one party deals on the other's standard
terms d business, that other party cannot by
referenceto any contractterm:

® exclude or restrict any liability of his for
breach o contract,or

® claim to beentitled to render a performance
substantially different from that which was
reasonablyexpectedof him,or

@ in respect o thewholeor any part of hiscon-
tractual obligationsrender no performanceat
all,

exceptinsofar asthe contract term satisfiesthe

requirementof reasonableness(s.3 of theAct).
The primary issue hereiswhat is meant in

the construction industry by a party's ‘written
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standard terms of business. It is easy to see
when dealing with a seller who habitually issues
quotations with his standard terms printed on
the back and receivesorders accepting his quo-
tation. But with large construction contracts
these are usudly either let on an industry stan-
dard, such asthe ICE 7th, MF/1 and theIChemE
conditions, or on a contractor's or employer's
home-made form from which for commercial
reasonshewill quitefrequently depart.

It is generaly considered that dealing on an
industry standard form such asthosereferredto
abovewould not comewithins. 3df theAd, but
what about the home-made form from which
fromtimeto timethecontractor departs?Two d
the very few cases which have come before the
courtson thisissuehave been Chester Grosvenor
Hotel Co. Ltd v Alfred McAlpine Management Ltd
[1991] 56 BLR 115, and TheSalvage Association v
CAP Financial ServicesLtd [1995] FSR654. Inthe
first caseJudgeStannard stated that:

What is required for termsto be stan-
dardisthat they should beregarded by
the party who advances them as its
standard terms and that it should
habitually contracton thoseterms. If it
contractsasoin other termsit must be
determined in any given caseand as a
matter o fact, whether this has
occurred so frequently that the terms
inquestion cannot beregardedas stan-
dard, and if on occasion a party has
substantially modified its prepared
terms, it is a question of fact whether
those terms have been so altered that
they must be regarded as not having
been employed onthat occasion.

Theevidencebeforethe judgewasthat withina
34-month period McAlpine had contracted
seventimeson theformat issueinthecase, each
time with some modifications, but dl derived
from a common base, and that over the same
period they had contracted sx times on their
employer's form. On those facts he held that
McAlpine had contractedon their standard form
andthereforetherelevant provisionshadto pass
thetest of reasonablenesswhichinfact theydid.
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In the CAP case there were two contractsin
question. Thefirstcontractwasclearly on CAP’s
standard terms since these had been accepted
by the purchaser without alteration to their
predeterminedform. Thesecond contract, how-
ever, had been subject to significant negotia-
tionsin which CAP had accepted a number o
modifications and additions proposed by the
purchaser and was not therefore on standard
terms. The judge referred to important factors
being the extent and nature of the changes
made, the duration o the negotiationsand the
willingnessd the sdller to enter into meaningful
negotiations. Although not specificaly stated it
isthought it must followthat negotiationson the
importanttermsd thecontractsuch aswarranty
and limitation of liability would be given more
weightthanthoseon, say, 'boiler-plate' terms.

PERFORMANCE GUARANTEES

So far the question o defects has been consid-
ered in relation to the normal defectsliability
clause. But on contracts for important mech-
anical, electrica or process plants there is
aso usualy a provision that the plant must be
capabled arequired or guaranteedlevel of per-
formance,which carrieswithit an acceptanceby
the contractor of financia liability should the
terms o the guarantee not be fulfilled. If this
occurs, then in order to avoid long argumentsin
reaching a final settlement, and to protect the
contractor by fixing thetotal liability in advance,
s0 that he knows this when he tenders, such a
contract will normally include liquidated dam-
agesforfailurein performance.

Inthe negotiation d such provisionsthefol-
lowing pointsareimportant to bearin mind:

1 The guaranteed standard o performance
must be clearly stated with a defined base
which must be attained before the plant can
betested. Thusif theguaranteeisaqualitative
one, the plant must haveachieved thequanti-
tative standard before testing can start.
Alternatively,one may operatethe plantso as
to get the quality of product required and
expresstheguaranteein termsaf through-put
at that standard.

GUARANTEES AND REMEDIES

167

2 It must be possible to determinewhether or
not the guarantee is being achieved. With
certaintypesd operationthismay bedifficult
withoutat | eastvery complexinstrumentation.

3 Theguaranteeisnormallyrelated toacertain
feed stock. If thisislikely to vary, means must
be established within the guaranteeto adjust
forthis.

4 \With some process plantsthe environmental
conditions may affect the guaranteed per-
formance, for example a change in ambient
temperature. In that event there must be pro-
visionsfor correcting the guaranteesto take
account o the environmental conditions; see
guidancenoteVinthe Red Book.

5 The method o testing must be clearly laid
down; thisisvita sincedifferent methodscan
easily producedifferentanswers.

6 Detailsd who providesand at whosecost the
labour, materialsand instrumentationfor the
test must be shown. Thelatter is particularly
important sinceit may bevery expensive. Also
whoisto control the plant duringtesting; this
will normally bethecontractor.

7 The procedure under the contract for
deciding when the plant is ready for test, for
testingand for repeatingthetestsif the plant
has failled. Normdly the costs of repeated
testsare payableby thecontractor.

Findly, if the plantfailsitsrepeat tests, it isusual
at that point to providefor the contractor to be
released on payment o liquidated damages
according to an agreed scde. While these dam-
agesarerequiredto becalculatedinitialy onthe
basisd thelossesincludinglossd profitswhich
itisreasonabl eto anticipatetheempl oyerwould
suffer, in practice it will usualy be found that
suchlossesaregreatly in excessof what it would
be reasonabl e to seek to imposeon the contrac-
tor. They have thereforeto be scaled down, and
the process d scaling down and establishing a
reasonable scale of damages for the contract
might betakeninthefollowingsteps:

1 Fixthemaximum damageswhichitisconsid-
eredthat the contractor could beasked to pay.
2 Decide on the steps of gradations in the
scale - for example each 1 per cent loss in
efficiency. The steps must, of course, be
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measurabl e, as substantial sums may depend
upon whether the efficiencylies between one
set of figuresor another.

3 Establish thelosswhich it is reasonably esti-
matedthat theemployerwould sufferfor each
suchgradation.

4 Decideon theallocationd the damagesover
the scde. Here the employer's and the con-
tractor's interests are diametrically opposed.
Theemployerwantsto recover the maximum
as quickly as possible, the contractor to
spreadit out over aslongascaleaspossible.

EXAMPLE

Maximum damages £50000. Steps 1 per cent lossin
efficiency. Employer'd 0ss£30000for each 1 per cent.
Theemployer'sproposal might be £20000 for thefirst
1pe cent, £15000 for the second and third. The con-
tractor would probably suggest astraight £10 000 per 1
per cent up tothemaximum.

When asked to accept damagesfor lossof perfor-
mance, the contractorwill often ask for abonus.
It is more difficult for the buyer to judify the
acceptance d a bonus in the case o per-
formance than with time for completion. In
designing the plant to satisfy the capacity or
performancewhich heispreparedto guarantee,
the contractor will usually seek to provide him-
of with a margin d safety, so the guarantee
level isnormally below theindicativedesign fig-
ures on which the employer has calculated his
profitability. To support payment of a bonus,
therefore, the contractor would haveto beat the
designfiguresindicatedby himin histender.
Anather pointto bear in mind when negoti at-
ing process plant guarantees is that, if the con-
tractor is taking a licence on the process he is
offering, then hewill almost certainly beindem-
nified by his processlicensor against liquidated
damagesup to at least 50 per cent of the process
royatyhewill haveincludedinhiscontract price.
Referencewas made, when discussingliqui-
dated damages for ddlay, to the sgnificance
of the maximum. The same point can apply to
liguidated damagesfor performance. It may be
argued by the purchaser that while he is pre-
pared to accept liquidated damages as his
remedy if aplantis, say, up to 5 per cent below
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efficiency, after that heisfreeto rgjectthe plant.
Agan if the purchaser wants this right, then it
would bewisefor him to say so expresdy in his
conditions of contract, since, if a damages for
performance clause is included with a maxi-
mum, and no express right o regection is
reserved should the maximum beexceeded, it is
doubtful whetherany right of rejectionwould be
implied, or, if it was, at what point thiswould be.
MEF/1 does now include provisions relating to
performance tests (clause35) and does refer in
35.8(c) tothe purchaser havingtheright to reject
‘where such failure o the Workswould deprive
the purchaser of substantially the whole o the
benefit thereof. However it is clear from the
remainder of the clausethat thisis not thesame
astheresultsactually achieved inthetestsbeing
outsidethe limits of acceptahility. It is presum-
ably something worse; perhaps, say, that the
plantcan only berunat aloss.

The other difficulty with the clauseisthat it
does not spell out the consequencesd rejection
other than to say that the purchaser can proceed
in accordance with clause 49 (contractor's
default). Theapplicationd that clauseto asitu-
ation of regjectionis, however, quite unclear. In
the normal sense of the term, rejection would
mean that the property and risk in the works
reverted to the contractor and the employer
would be entitled to recover dl payments made
together with the costsd dismantling the plant
and clearing the site (comparisoncan be made
with clause 30.5(c) of FIDIC). It does not, how-
ever, seem from the commentary on MF/1 that
thisisintended, since thisrefersto the possibil-
ity of the purchaser employinganother contrac-
tor to complete the works which is hardly
compatiblewith their having been rgjected!

A similar difficulty ariseswith the Red Book.
Thereis no specific provisonin clause 37 asto
what isto happen if the performanced theplant
is below the level at which the maximum liqui-
dated damagesare payable. Infact the guidance
note on the completion d Schedule 10, liqui-
dated damages for failure to pass the perfor-
mance tests, does not refer to a maximum
althoughin practiceitisthoughtthat both parties
would want a maximum since at some point the
plant would becomecommercialy non-viable. It
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is, however, referredto in guidancenoteX onthe
liquidated damagesfor performance. An express
righttoregjecttheplantisgivenin clause35.10 but
the reference to clause 41 is not redly appro-
priate. That clauseessentidly deal swiththesitu-
ationwherethe purchaser iswantingto havethe
plant completed by others, not with where heis
wanting to rgect it, haveit taken away, the site
restored and recover al his payments aready
madetogether with damages. The application o
clause 44, the limitation o contractor's liability,
in the case o rgection is dso not clear. It is
thought that thereisagapin thecontractherein
terms of the purchaser's remedies on rgjection
whichshould be providedfor expresdy.

Findly,againasintheliquidateddamagesfor
delay clauses, the Unfair Contract TermsAct may
comeinto play. Itwouldseemthat it candosoin
two ways. Firdt, under s.3(1) of the Ad as dis-
cussed above, where the purchaserisdealingon
the contractor's written standard terms o busi-
ness. Second, the loss suffered by the purchaser
may have arisen as a result of the contractor's
failure to exercise reasonable care, for example
by having made an error in his design calcula-
tionswhich ought to havebeendiscoveredif they
had been properly checked, so that his action
would amount to 'negligence’ within the mean-
ingd the Adt and therefore bringinto operation
clause2

The difficulty with standard terms of busi-
nessisthat while the standard form will usually
set out the provisionscovering the limitation of
liability they are unlikely to state the actual sum
or percentaged thecontract pricewhich consti-
tutes thelimit but leave thisto be negotiated in
each individua case. The position may be
reached thereforethat the court would decide
that to imposealimit on the basisset out in the
contract itself is not unreasonable but that the
actual limit is. In consideringwhether a restric-
tion of liability to a particular sum isreasonable
or not section 24(3) of the Ad provides that
regard shal be had in particular to: (a) the
resourceswhich the party seekingto rely on that
term could expect to be available to him for the
purpose o meeting the liability should it arise
and (b) how farit wasopen to that party to cover
himsalf by insurance.
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'Resources in this connection presumably
meansthe resourcesavailableto thecompanyas
awholeand not just those being derivedin profit
from the contract. Al it seemslikdy that in the
cased wholly owned subsidiariesdf agroup the
court would take into account the financia
strength o the group as awhole, although how
far this principlewould be extended to a multi-
national corporationisuncertain. But how much
o such resourcesisit reasonablefor a company
to beexpectedto put at risk on asinglecontract?
Would the court take into account the whole
trading situation of the group including their
potential liabilities under other contracts? The
only guidancewhichcan begivenontheseissues
isto bederivedfromtheCourt of Appea decision
in St Albans Cityand District Council vICL,1996.
TherelCL, on asubstantial contract for the sup-
ply of acomputer system, had limitedtheirliabil-
ity for breach of contract to £100000. Asa result
of ICL’s defaultin the performanced their con-
tract St Albans suffered alossdf over £1.3m in
under-recovery o the community charge. In
holdingthat the limitation o liability clausewas
unreasonabl e the judgeemphasi zed that:

® ICL was a very substantial company with
ampl eresourcesand wasawholly owned sub-
sdiary of STC plec, a company with record
profitsfor thefirst haf of 1988 of over £100m
onaturnover off 1109m

@ that at the time o contract ICL had aworld-
wide product liability insurance cover o
£50m, and

@ that thelimit off 100 000wassmall in relation
totheriskand potential loss.

One point which is d obvious concern to the
contractor iswhat happensif the court doesfind
that the provisions are unreasonable. The Act
doesnot givethe court power to amend the con-
tract and the provisionwill therefore bevoid and
unenforceable. This meansthat the supplier or
contractor will have whatever liability he has
under the contract without the benefit of the
limitation or exclusion o liability clause. It isin
thesupplier'sintereststhereforeto draftthelim-
itation clause in such away that he accepts a
levd o liability which bears a reasonable rela-
tionshiptotheassetswhichareavailableto him.



CHAPTER NINETEEN

Insuranceand Indemnity

The problemsrelatingto indemnitiesand insur-
ance in respect of contractsfor the purchase of
plant and equipment or the carrying out of con-
structional work fal to be considered under two
headings. First, thosewhich arise out o defects
in the plant supplied or work done, and second
thosewhich arise out of the employment on the
purchaser's site o the contractor and his sub-
contractors.

DEFECTS INPLANTAND EQUIPMENT
SUPPLIED OR WORK EXECUTED

The use by the purchaser o machinery which
has been supplied in a defective condition, or
which devel ops defects when used, may cause
damage to other property of the purchaser or
injury to persons- for examplethe purchaser's
daff employed to operate the machinery. Apart,
therefore, from the costs involved in repairing
both the machinery and other property o the
purchaser which has suffered damage, the pur-
chaser may find himself faced with claims for
damagesfrom personswho havesuffered injury.
The question arises how far it is either reason-
able or practical for the purchaser to seek to
recover such costsor damagesfrom thesupplier
or contractor.

Contractsfor the purchase o large items o
equipment are amost invariably governed by
expressterms and conditionswhich may have
originated from either the purchaser or the con-
tractor. Not surprisingly most purchasers, when
faced with damage to their property or aclam
for damagesfroman injured workman,whichin
their view is due to some defect in the plant
which the manufacturer has supplied, consider
that they should have a contractual remedy
against the manufacturer concerned. Equaly
the manufacturer sdling an item on which he
can reasonably expect a profit of, say, £2000 is
reluctant to accept a contractual risk which
could invalve himin the payment of damagesd

many times this amount, or the expenses o
defending a law suit or both. His reluctance is
increased by thefact that theriskismultiplied by
the number o products he supplies, and must
be measured, therefore, against his annual
turnover.

Unless, therefore, some sensible middle
courseisadopted, thesituation can developinto
acontractual tug of war between the purchaser
and contractor, which benefits nobody and
wastesagreat deal of time.

If it isagreed betweenempl oyerand contrac-
tor that it is reasonableon a particular contract
for the contractor to accept the liabilitiesmen-
tioned earlier, it is suggested that negotiations
could proceed on thefollowinglines:

1 Theliability of the contractor to belimited to
caseswheretheinjury or damagearisesout of
thecontractor'snegligenceor breach of statu-
tory duty, or a defect in the plant for which
contractually thecontractorisresponsible.

2 Theperiod d liability tobethesameperiod as
that which governs liability to make good
defects in the plant itself. Once this has
expired, then the contractor is under no fur-
ther liability to the purchaser direct and, as
regards claims from third parties, the pur-
chaser gives to the contractor a cross
indemnity against these. However as regards
personal injury or death dueto the negligence
d the contractor, his ligbility must remain
unrestrictedunder the Unfair Contract Terms
Ad in respect o contracts to which that Act
applies.

3 The liability to extend only to the cost o
making good the damage caused to the prop-
erty or the purchaser or a third party or to
meeting claimsfor personal injuries. Lidbility
forlossd profitsto beexcluded.

4 Thecontractor'stotal ligbility to belimited to
asum d money for any one incident, except
asregardspersona injuryor death asstatedin
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2 above. Agan as regards third parties the
purchaser must giveto thecontractor across-
indemnity in respect o any clam made by a
third party,for instancean owner o adjoining
buildingsfor damageto his property, whichis
in excessd that figure. This cross-indemnity,
in the same way as that under paragraph 2
above, is necessary because the property
owner, not being a party to the contract, can-
not bebound by itsterms.

5 The contractor to befree from liability if the
plant has not been properly operated and
maintained in accordance with his instruc-
tions.

6 Thecontractorto berequiredtoinsurehislia
bilities. The sums which can be involved in
meetingclaimsfor injuriescan besubstantial,
and thereis no valuein having an indemnity
from someone who does not possess the
resourcesto meet theclaim.

If the above is adhered to and the outcome is
fredy negotiated between the partiesthen it is
considered that the contract terms would pass
the test o reasonableness under the Unfair
Contract TermsAd.

INJURY ORDAMAGE ARISING OUT OF
WORK EXECUTED ONTHE
PURCHASER'S SITE

Wherethe contractor isemployed not merdly to
manufacture and ddiver but aso to carry out
work on theemployer'ssitein erecting,installing
or commissioning equipment, additional con-
siderationsarise and it is necessary to examine
the question of indemnities and insurance in
relationinthefollowingrisks

1 Damages caused to the plant itsdf during
erection, installationor commissioningwork.

2 Damages caused to other property o the
employer.

3 Damage caused to the property d third par-
ties.

4 The contractor's operations causing a
nuisance.

5 Injuriestothecontractor's ownworkpeople.

6 Injuriesto other persons not a party to the
contract.
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While the abovelist has been set out in relation
to a contract for the supply and installation of
plant and equipment, the same risksand much
thesame principlesapplyinthecased contracts
for thecarrying out of civil engineeringworksor
theconstructiondf buildings.

Damagearisingunder numbersland 2 above
may be dealt with relaively smply, in that
only the partiesto the contract are concerned.
Taking number 1 risk firgt, it must be appreci-
ated that under most forms o contract the
property in the plant will have passed to the
employer on ddivery so that, in the absence o
anything to the contrary in the contract, the
risk of damageto the plant will dso havepassed
to the employer. It follows that whatever risk
the employer wants to pass back to the con-
tractor duringthecoursed carryingout the con-
tract must be set out specifically, and any risks
not so set out are likely to be regarded (negli-
gence apart) as remaning vested in the
employer.

Clausesdefiningthe respectiveobligati onsof
the partiesfor such damageare normallydrafted
inoned twoways

1 The contractor is made responsible for
making good, at his own cost, any damageto
the works which is due to the negligence
himself, hisservants, agentsand sub-contre
tors. Damage arising from any other cau
must also be made good by him, but at the
employer'sexpense.

2 Alternatively, the contractor is made respon-
sible for making good, at his own cost, any
damage to the works, howsoever caused,
except to the extent that it arisesfrom one of
the 'excepted risks. These are normallv
defined as the negligence of the employ
and those risks which are uninsurable - |
examplewar, riot,and soon.

The 7th edition of the ICE conditions makes it
clear that to the extent that damageiscaused by
an excepted rik, most likely the negligence of
the employer, athough the contractor is ill
obligedto makeit good, thecostswould beat the
expensed theemployer.

There are two very important distinctions
betweenthesetwo clauses:
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1 Under thefirst clauseit isup to the employer
to show that the contractor has been negli-
gent. Asthe lawyerswould put it 'the burden
o proof rests on the employer'. Under the
second clauseit isthe other way round, and it
is the contractor who has to show that the
employer has been negligent in order to
escapeliability.

2 If the damage or lossis truly accidental and
cannot be shown to be due to the negligence
o either party, then under thefirst clauseitis
the empl oyer who pays, whilst under the sec-
ond clauseitisthecontractor.

Much the same appliesto the second risk listed
above - that d damage to property o the
employer other than the works. Theemployeris
obvioudy concerned that heis not called upon
to pay for making good damageto hisown prop-
erty which has arisen out o the carrying out o
the contract work. At the same time, to prove
neghgence can be difficult and cost- and time-
consuming in itsdlf, so from the employer's
point d view it issuggested that here again he
should seek to make the contractor liable for
making good any such damage, howsoever it
occurs, unlessit is due to one of the 'excepted
risks.

Theremaining risksreferred to above are dl
caseswheretheemployer'sinterestisto ensure
that he is not caled upon to pay damagesto a
third party arising out of the execution o the
contract.

It might beexpectedthat, wherean employer
places a contract with a contractor, the liability
for any accident or injury arising out d the
executiond that contract, intheabsenced any-
thing in the contract to the contrary, would rest
withthe contractor. Thisis not, however, dways
the case and the present position under English
law may besummarized asfollows

1 Theduty o the employer towardsthird par-
ties to the contract may fal into one o two
categories:

aduty to takereasonablecare himsdlf
@ aduty to see that care is taken py others for

whom hehasaresponsbility.

2 Generdly (otherthan in cases of nuisance as

towhich see paragraph 3be ow),an employer
is not liable for the acts or default of an
independent contractor providedthat he has
appointed an apparently competent contrac-
tor to undertakethe work. The more difficult
questioniswhat duty theemployer has, if any,
to supervisethework of theindependent con-
tractor.

If the case fdls under the Occupiers
Liability Act 1957, the employer (asoccupier)
must be able to show that 'he hastaken such
steps (if any) as he reasonably ought in order
tosatisfy himsdlf that thecontractorwascom-
petent and thework had been properly done’,
and thislatter expressionhasbeensaidin the
House o Lords to include work in progress
(per Lord Keith in Ferguson v Welsh & Others
[1987] 3AER 777). Inthat caseit washeld that
there was no genera obligation to supervise
but that if the employer suspects that an
unsafe method o workingis being used then
it may be hisduty toinstruct thecontractor to
changethe methodto onewhichissafe. That
case concerned the demoalition o a building
and it isinterestingto note that ‘demoalition’
work was held to be within the scope of
s.2(4)(b) o the Act. However, it is considered
that inacased largeconstructionalworksthe
employer (occupier) would probably only
satisfy hisobligationsunder the Ad if he had
appointed professional advisersto supervise
thework on hisbehalf.

Asregardscases not faling under the Adt,
then towards persons with whom he has a
relationship of proximity sufficiently closeto
establish aduty o care, the employer may in
particular circumstancesowe a duty to take
reasonable care to supervise the work o an
independent contractor. Thus property
developers entering into a contract for the
constructiond factory premisesand entrust-
ing the work to an associate company were
held liable in negligence to the person for
whom the factory was being constructed for
their total failureto do anythingto supervise
the construction work (Cynat Products Ltd v
Landbuild (Investment and Property) Ltd
[1984] 3 AER 513). However, altﬁough the
practice is now widespread in the construc-
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tion industry of employingsmall sub-contrac-
tors, or sub-sub-contractorsoftenon alabour-
only basis who have few assets, in general
thereisno legd restriction on the main con-
tractor from doing so and no liability will be
attached to the main contractor towards a
third party in negligenceif the sub-contractor
isin breach o his statutory or common-law
duties. Only exceptiondly, if the main con-
tractor wasawarethat thesub-contractor was
performinghiswork defectivelyand in a fore-
seeably dangerousway, could the main con-
tractor be potentially liable as a joint
tortfeasor with the sub-contractor D & F
Estates v Church Commissionersfor England
intheHoused Lords[1989] AC 177).

It must be stressed, however, that in dl
these cases if the employer isliableit is only
becausehehasbroken hisprimary duty o care
towardsthe injured party and it must first be
established that he owes such a duty of care.
Heisnot vicarioudy liablefor the negligenced
the independent contractor in the way in
whichhewould befor oned hisemployees.

If the duty isto seethat careistaken then the
employer cannot del egate hisresponsibilities
by employing an independent contractor.
The most common situation in which this
duty occursiswhen an absoluteobligationis
placed upon the employer by statute, for
example the obligation to fence dangerous
machinery under the FactoriesAd. Another
rather less common situation is that of nui-
sancewhich isessentially an act or omission
by which an occupier of land isdisturbed in
hisenjoyment o it. Thiscan taketheform of
actual damageto theland but ismoreoftena
matter o causingalossd comfort or conve-
nience, for example through the escape of
smélls, noise or dirt, and is usudly the result
o activitiesd aneighbour or thosefor whom
heisresponsiblewhich may includeindepen-
dent contractors. The distinguishing feature
o nuisanceisthat once the factsd the nui-
sance have been established, i.e. the leve of
damage or discomfort is not one which the
person affected should be expectedto put up
with,thenitisnodefencethat dl possibleskill
and care have beentaken to preventit. If the

operation cannot by any skill or care be pre-
vented from causing harmthen it cannot law-
fully be undertaken at dl except by the
consent of those affected or by the authority
o statute.'

The employer is concerned, therefore, to
ensure that, where any damage or injury
arisesout o the contractor'sdefault, it isthe
contractor and not the employer who hasto
meet theclaim by thethird party. Accordingly
the employer's first step is to obtain an
indemnityin thecontract from the contractor
under which the contractor undertakes to
indemnify the employer against any claims
made against the employer by third parties
and any costs, damagesor expenseswhichthe
employer may becalled uponto pay.

Inthedraftingd the provisionsrelatingto
indemnity the same point arisesagain as has
been discussed above. Isthe contractor to be
liable only for the consequencesdt his negli-
genceor breach of statutory duty, or does his
liability extend to cover any claim for damage
or injury arisingout d the carrying out o the
contract work unless this is due to one o
certai nspecified'excepted risks?

It is interesting to note that the current
editions of four forms of contract prepared
and issued by professional associationseach
solve this problem in a different way, as
follows

1 INSTITUTION OF CIVIL ENGINEERS (ICE
CONDITIONS OF CONTRACT)

The contractor is liable to indemnify the
employer against any damageto the property o
third partiesor injuriesto personsarisingout o
theexecutiond thecontract, except totheextent
that such damageor injuryiscaused by the negli-
genced theemployer or isdueto one o certain
other stated 'excepted risks. The burden is
therefore placedwholly on the contractor unless
he can bring himsdf within the exception pro-
visons,and theonusd proof ison himtodoso.

2 JOINT CONTRACTS TRIBUNAL (JCT FORM
OF CONTRACT)

The conditions provide that the contractor is
absolutely liable for injury to persons except to
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the extent that such injury arosefrom an act or
default of theemployer. Inthecased damageto
property, however, the emphasis is the other
way round, and the contractorisonly requiredto
indemnify the employer whereit can be shown
that the damage arose out of the contractor's
negligence.

In essence before take over the contractor
indemnifies the purchaser against any third
party claimswhich arise out of the execution o
theworks unlesstheseare dueto the negligence
o the purchaser. Thisliability does not require
proof o negligence. After take over the contrac-
tor gives the purchaser an indemnity against
such claims to the extent they are due to his
negligence.

4 ICHEME (THE RED BOOK)

The liability of the contractor is split between
damageto the property o the purchaserand his
affiliates and damage to the property of third
parties or employees o third parties. For the
property damage the contractor is liable to
indemnify the purchaser for damage arising
from any cause whatsoever arising out of the
performancedt theworksup to amaximumlimit
stated in the contract, or if no sum is stated
£5 million. Thereferenceto property of the pur-
chaser would presumably cover the works, but
clause 31.8isstated to be subject to clause 31.2
which appliesto damage to the works which is
stated only to apply up to take over, and clause
31.3 which refers to loss or damage resulting
from testingwithin 90 days d takeover or oper-
ations carried out by the contractor to comply
with his obligationsunder the contract. Thisis
not avery elegant way of draftingand it would be
better to separate out completely responsibility
for theworksand damageto other property. For
damage to the property of third parties and
death or injury to their empl oyeesthe contractor
is responsible to indemnify the purchaser to
the extent that the loss or damage arises from
thewrongful or negligent act or omissiond the
contractor. Unlikey though it may be that
there could be injury to personswho were not
employeesd athird partythewordingisdightly
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strange in limiting the indemnity to such
employees.

It must be stressed that thefact o the employer
having obtai ned an indemnityfrom the contrac-
tor does not in any way lessen the employer's
ownlegd liability,and thethird partyis perfectly
free, if he can establish avalid claim, to proceed
against theemployer. It isdf the utmostimport-
ance, therefore, to the employer that the con-
tractor has adequate resources available to
implement the terms o theindemnity, and it is
suggested, therefore, that having as afirst step
obtained an indemnity, the employer must, for
hisown protection,taketwofurther steps:

@ requirethe contractor to take out the neces
saryinsurances

@ check that the contractor hasin fact done so
and that the policies concerned properly
cover the risks against which the contractor
is required under the contract to give the
indemnity.

Astothefirgt, thecontract should requirespecif-
icdly that the contractor doestakeout insurance
againgt dl the risks which he is assuming and
not, as is the case in certain standard forms,
merely against damageto theworksthroughfire.
Itisnormal, when requiring acontractor to take
out an insurance against third party claims, to
indi catethe minimumvaluefor whichthe policy
isto betaken out. Most formsd contract which
do this state that such minimum value is for
insurance purposesonly and does not represent
alimit of liability. It is clearly correct to do this,
particularly as with large companies carrying
‘blanket’ insurance policies the limit o liability
specifiedin the contract may well bemuch lower
thanthatincludedinthepolicy. Itis, however,as
wdl to recognize that in practicethe limit for
which the contractor has insured is the most
which the employer islikdly to recover, at least
without puttingthecontractorintoliquidation.
Thesecond problemismoredifficult. Howis
the employer to be sure that the contractor has
carried out his contractual duties properly and
that there are not exceptions or exclusions
withinthe policywhichareinconsistentwiththe
contractor'sobligations?
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Mog o the professiond institute forms o
contract provide for the contractor to produce
his policies and the current premium receipts
thereforeto theemployerfor hisinspection.Itis
doubted, first, how far thisiscarried out in prac-
tice and, second, whether the employer gains
any great benefit from such inspectionin those
cases where it is done. Insurance policies are
technica documents, often of considerable
complexity, and it requires an expert in insur-
ance to check that the policy isin fact in con-
formity with the terms of the contract. It could,
moreover, be most embarrassing if subsequent
events were to show that the policy did not in
fact fully cover the contractor'sliabilities. There
isafurther practical objection to theinspection
of policies, which isthat many companieshave
‘blanket’ policies and do not insure each con-
tract separately. Obvioudy in such circum-
stancesthey would not wish such a policy to be
continually sent for inspectiontovariousclients.

Bearing in mind that what the employer
reallywantsto knowissimply (8 thecontractor
doeshaveapolicy coveringthe contract, and (»)
that thereare no endorsementsor qualifications
on the policy which affect the risks involved on
the contract, it is suggested that the contractor
should merely berequired to supply acertificate
to the employer from hisinsurance company or
broker to theeffect that the contractorisinsured
againsttherisksdetailedinthecontract and list-
ingany exclusonsor qualificationsto theinsur-
ancecover. It isrecognized that asystem o this
sort is not foolproof, and that if the broker or
insurance company made a mistake in the cer-
tificate, then hisonly remedywouldbeaclaimin
negligence under the principles established in
Hedley Byrne & Co. v Heller & PartnersLtd. On
the other hand it has the merit of smplicity, it
can beoperated in general by saff not possess-
ingexpert knowledgeon insurance matters,and
itis, accordingly, that much morelikelyinfactto
becarried out in practice. Thisisthevitd factor.
Itisnot thedightest use having afool proof sys-
tem if nobody operatesit.

OWNER-CONTROLLEDOR PROJECT
INSURANCE

As an aternative to the insurance provisions
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under the standard formsadf contract it isworth
the employer consideringon larger projectstak-
ingout insurance cover himsdf, both in respect
of theworksand of publicliabilityfor the benefit
o dl engaged in the project. The insurance
would cover therefore the contractors,sub-con-
tractors, suppliers and consultants on a non-
recourse basis, but with significant deductible~
and with certain limited risks, for example for
motor vehiclesleftwiththe contractor.
Thisgivestheemployer control of theinsur-
ance position, knowing that proper cover has
been taken out and maintained. For thisreason
it is usually required where the project is being
financed on a project finance basis. It may aso
reducetheoveral insurancecosts.

PROFESSIONAL INDEMNITY INSURANCE

The normal contract works policy may well not
cover design liability at dl and in any event
will not cover liability in respect of the cost of
remedyingadefect but only the damagecaused
to the worksas a result of the defect. Further it
will usualy terminatewhen theworks aretaken
over, except for providing cover while the con-
tractor is on site to remedy defects during the
defectsliability period. If thereforethe contrac-
tor isto be responsiblefor design the employer
needs to ensure that he has appropriate insur-
ancecover against hisdesignliability.

In practiceit is unlikely that the contractor
will be able to obtain cover other than for his
negligence, that is, hewill not be able to obtain
cover for strict liability. Typical wordingfor the
policy might be We ... agree to indemnify the
assured for any sums which the assured may
becomelegdlyliableto pay.. . asadirect result
d negligence on the part of the assured in the
conduct and executiond the professional activi-
ties and duties herein defined’. The definition
needs to be checked carefully against the con-
tractwording.

It should be noted that P insuranceisfor a
period o oneyear and ison the basisdf claims
notified duringthat period. Theinsurance must
thereforeberenewedannually.

INDEMNITIES
Thetermindemnityisproperly used to describe
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an obligationto indemnify one party to the con-
tract against aclaim which may bemadeagainst
him by athird party. So a sub-contractor will be
obliged to indemnify the main contractor
against a claim which may be made against the
main contractor by the employer which arises
out o the default by the sub-contractor in the
performancedt hissub-contract.Where, asusud,
thisis an obligation to indemnify against some
lossthe period of limitation doesnot start torun
until thelosshas been established which may be
much longer than theusual limitation period.

Further in such an action on an indemnity
theinjured party isnot limited asto thedamages
which he can claim to the normal rulethat such
damagesareeither thosewhichflowdirectlyand
naturaly from the breach, or were within the
contemplationd thepartiesat thetimed enter-
ing into the contract. Nor is the injured party
obligedto mitigatehisloss.

Indemnities are therefore onerous obliga-
tions which should not be entered into lightly
and it shoulddwaysbe checkedthat theliability
under the indemnity is covered by the wording
of therelevantinsurancepoalicy.

LATENT DEFECTS INSURANCE

In relation to the contract works there are two
main deficienciesin the current insurance pro-
visons. Firg, in general the contractor'sinsur-
ancewill not cover the cost o making good the
actual defects themselves. Second, once the
works have been taken over the contractor's
insurance will only cover for damage which he
causes carrying out remedial work or which
arisesfrom acauseoriginating prior to the com-
mencement of thedefectsliability period.

It has therefore been proposed - see the
Build Report published by NEDO in October
1988 - that there should belatent defectsinsur-
ance cover for building foundationsand struc-
tures which would run for a period o 10 years
from practical completion. It would bewith the
waiver o subrogation rights against all those
involved in producing the building, but with
realisticdeductiblesto ensurediscipline.

This proposal was supported in the Latham
Report with the recommendation that such
insurance should become compulsory for dl
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future new retail and commercia buildings(see
Chapter11 and recommendation1l 24).

The same problems relating to the need for
indemnitiesand insurance as referred to above
arise on overseas contracts but two additional
difficultiesmay be present. First, as regardsany
cross-indemnity obtained from the purchaser,
its value in practical terms will depend on its
enforceabilityin theterritoryin question- often
a matter of considerable doubt. Despite there-
forehaving obtained theindemnity the contrac-
tor may need to consider arranging his
insurance cover as if no such cross-indemnity
had beengiven.

Second, if the purchaserisaforeign govern-
ment or quasi-governmental agency, it islikey
that they may requirethecontractortoinsurehis
risks through a national insurance company, if
oneexists, or if not throughonewhichisalocally
owned company . Suchacompany may berather
more adept at receiving premiumsthan paying
out clams and will dso only pay out clams
when it doesdo so in local currency which may
either be non-convertibleor at least subject to
exchangecontrol. Assuming the requirement to
insurewith the national company is astatutory
onethere aretwo possiblesol utionsto the prob-
lem. Thefirst isto take out additional insurance
in the form of a differencein conditions policy
with a LK company under which the LK com-
pany will pay the claim in the LK and the con-
tractor paysthe company any moneyswhich it
does manageto recover from the national com-
pany d the territory in question. Beware of a
policy writtenthe other way round under which
the UK company only makes up the non-recov-
ered balance, since this may take yearsto estab-
lish. With this solution there can be a practical
problem in obtaining access for the WK com-
pany'slossassessorsto inspect the damage and
certai nsubterfugesmay need to beadopted.

Second, since the national insurance com-
pany or one locally owned will almost certainly
havereinsured al but a small proportiond the
riskeitherinthe K or Europeit may be possible
to obtain a 'cut-through' agreement with the
lead reinsurance underwriter so that the con-
tractor can deal with him direct. Thisis more
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likely to be practical if the requirement is to
insurewith aloca company whichisitsdf per-
haps partidly owned or associated with a UK or
Europeaninsurer.

Onefinal point: asin other matters, whatever
risk the employer transfers from himsdlf to the
contractor has a price attached to it, and the
employer isgoing to be called upon to pay that
price. It is sometimes suggested that dl prob-
lems can be solved by making the contractor
liable, but thisis nonsense. If there are special
risks involved in the execution o particular
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work, then this sort of problem can only be
solved by cooperation between employer and
contractor with each assuming hisfair share of
therisksinvolved, rather than by smply seeking
to passthe problem over to the contractor. For
this reason the employer on any large project
should certainly consider the dterndtive, as
regards the insurance of the works, d there
being one poalicy, taken out by himsdf, and
expressed to be in the joint names o the
employer, the main contractor and al sub-con-
tractorsand sub-suppliers.



CHAPTER TWENTY

Functionsaf architect/engineer/
project manager and the purchaser

Oned thedistinguishingfeaturesof theformsof
contract developed by the professional insti-
tutionsinthe UK for thecarryingout of building
or civil engineering works and the supply and
installation of mechanical and electrical plant is
the role given to the architectlengineer. From
even acursory look at the sets o contract con-
ditions, it is apparent that in some ways the
architectlengineer is, in a sense, an additional
party to the contract along with the employer
and the contractor. In other formsaof contract a
proj ect manager i sappoi nted who may beeither
an individual or acompany but who againisin
some senses a third party to the contract with
authority to issue instructions and certificates
which are binding upon the employer unless
chalenged at adjudicationlarbitration or in
litigation. In the first instance attention will be'
focused upon the architectlengineer and the
positiond the project manager will beexamined
later. Why isthere needfor an appointment of an
architectlengineer, what is its contractual sig-
nificance,and howin practicedoesit work?

To answer these questionsit is necessary to
examinethedutieswhichthearchitectlengineer
isrequired by the terms o the contract to per-
form and to dividethese into two groups. first,
thosewhich are basicdly administrative, where
heissubject to theinstructionsd theemployer;
second, those functions which require the
engineer to makedecisionswhereheisrequired
to form and act on his opinion, in which heis
expected to act within the termsd the contract
impartially, honestly and with professiond
integrity towards both parties. Following the
decision o the House of Lords in Sutcliffe v
Thakrah and Others 1974 the engineer does not
act asaquasi-arbitrator, but that does not alter
the engineer's responsibility to act in an un-
biased manner. This function may now be
referred to as the engineer's 'independent role.

It is this second function which may be con-
fusingwhenoneisintroducedto contractsd the
above nature for the first time. The view
expressed in the previous edition o this book,
that theengineercould be heldliableto thecon-
tractor for negligent certification, isnow subject
to considerable doubt following the decisionin
Pacific Associates v Baxter [1990] QB 993 (CA).
Thedifficultyisthat thestructured the contrac-
tual relationships and the existence o a wide
arbitration clause provide the contractor with a
remedy against the employer in contract for the
default o hisagent. Isit then reasonableto pro-
vide the contractor with a separate remedy
against the engineer in tort?Generdly it iscon-
sidered, following the Baxter case, that the
answer must be'no’, but not possiblyinal cases.
An engineer might know that any remedy in
arbitration wasin practical termsanilluson and
that thecontractor had enteredinto the contract
relying wholly on the skill and probity o the
engineer. (Seethearticleby Duncan Millerinthe
International Construction Law Journal 1993,
Lloyds o London Press, at p.172.)

Before consideringthe powersand responsi-
bilitiesd the architectlengineer in thisconnec-
tionin more detail, the following table dividing
hisdutiesunder thecontractintothetwogroups
referredto abovemay behelpful.

DUTIES OF ARCHITECT/ENGINEER
UNDER CLIENT'S INSTRUCTION

1 Furnishingthecontractorwith drawingsand
information.

2 Issue d variation orders dtering extent,
natureor quantity of theworks.

3 Suspensiond theworks.

4 Nomination of sub-contractors and sup-
pliers.

5 Approva o thework and inspection.
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6 Pricing o variation orderswhere new rates
or pricesmust beestablished.

7 Pricingd additional sumswhich may bedue
to the contractor for suspension, unforeseen
circumstances,and soon.

8 Adjudicating on the validity of claims pre-
sented by the contract.

9 Grantingd extensionsd time.

10 Issued certificates.

Let usconsider first thosedutieswhichthearchi-
tectlengineer performsacting under hisclient's
instructions.

FURNISHING TO THE CONTRACTOR OF
DRAWINGS AND INFORMATION

A main function o the architectlengineer isto
act as the focd point for communication
between the employer and the contractor. To
ensure asingleline d officid communications
between the partiesis an absolute'must’, so on
the one sidewe havethe architectlengineerand
on the other the contractor's contract manager
or engineer. If duplicatelinesd communication
are dlowed the only likdy result will be mis-
understanding, contradictions, conflicting in-
structions, and ultimately an administrative
nightmare. Thisis not to say, of course, that the
architectlengineerispermittedtoact entirely on
hisowninitiativein theexercised thisfunction.
Insofar asheisactingunder hisclient'sinstruc-
tions, it is for the employer to establish such
internal procedures and disciplines as he may
consider necessary to ensure that the
architectlengineer consults with the speciaist
functions in the employer's organization in
other fields on those matters which are their
concern. But with one exception to which refer-
ence will be made later, none o these people
should bedlowedto communicatedirectlywith
the contractor, nor is the contractor concerned
whether the architectlengineer hasin fact com-
plied with the employer's internal procedures.
All that thecontractor hasto ensure (andthiscan
on occasions be difficult enough) is that, on
thosematterswhichare reserved by the contract
to thearchitectlengineer, the contractor actson
the instructionsof no one el'se, no matter how

eminent they may be in the employer's organ-
ization, without getting such instructions con-
firmedby thearchitectlengineerinwritinginthe
manner prescribed by the contract.

ISSUE OF VARIATION ORDERS

The same principles apply to the issue of vari-
ation orders. Theemployerwill no doubt wishto
limit the extent to which the architectlengineer
isentitledtovary the contractwithout prior con-
sultation. Such limitations may be expressed
either by referenceto thetyped variation, or by
imposing a financia limit both on the value o
the individual variation order and on the total
sum which may be expended by the architect1
engineeron variations. But again, none d thisis
o any concernto the contractor, who isentitled
toact onthebasisthat any instructionsissued by
the architectlengineer under his powers, as
expressed in the contract, are binding on the
employer. Under clause 2(1)(b) of the ICE con-
ditions, 7th edition, any restrictions on the
engineer's authority are requiredto beset out in
theappendixtotheformd tender.

APPROVAL OF WORK AND INSPECTION

Theroled thearchitectlengineerin relation to
the inspection o work and materialsand to the
approva o work asfinished isa difficult oneto
define. He may infact, under the same contract,
be acting in these respects both under his
client'sinstructionsand asoin hisindependent
role. This may comeabout in the following way.
When exercisingthe powers which are given to
him by the normal clausesin the contract con-
ditions on inspection during the course o
manufactureor examinationd work onsite, the
architectlengineer would be acting smply on
behdf o the employer. Thus, athough he
should act reasonably asa professional man, his
duty at that stage would be to the employer, to
protect the employer's interests, and he would
have no duty to the contractor to act impartialy.
Hewould beentitled to acceptinstructionsfrom
theemployer asto the manner in which hewas
toexercisehispowers.

In the event, however, of the contractor dis-
puting the architectlengineer'sdecision, or at a
later staged submittingaclaimthat by reason of



180

such decision he had been put to extraexpense
over and above that which he had reasonably
contemplated when entering into the contract,
or had been delayed in theexecution o thecon-

tract, then thearchitectlengineer, now actingin

an independent capacity, must decide on the
meritsdf the contractor'sclaim, and in so doing
must act fairly and impartially between the
parties. For example, the engineer, as the
employer'sagent, may decidethat thefinish on
certain concrete does not accord with the high

standard which he knows that the employer
wants, and may reject certain work and require
other work to be proceeded with by methods of

workingwhichared ower and hencemorecostly
than the contractor had estimated on. At the
timethe contractor may accept such adecision,
but may subsequently put forward a claim for
anextensiondf timeand increased costs. Incon-

sideringsuch claimsthe engineer must act upon

afair and properinterpretationof thecontract as
anindependent observer.

So much for the dutieswhich the architect1
engineer performs under his client's instruc-
tions. We must now consider those functions
which he performsin his independent role in
which he acts according to his own judgement
and opinionasa professiona man.

PRICING OF VARIATION ORDERS AND
ISSUE OF CERTIFICATES

It will be convenientto consider together those
duties which involve the architectlengineer in
certifyingto the contractor the sumswhich heis
entitledto bepaid under the contract. Thearchi-
tect/engineer’s duty hereisclear: he must give
the certificate on his own judgement and with-
out any improper interference from the
employer. Inview o the extent towhich evenin
the UK it has become increasingly common in
recentyearsfor employersto seek toinfluenceor
even direct architectslengineersas to the man-
ner of the performance of their independent
dutiesitisappropriateto re-state the position of
boththeemployer and thearchitectlengineer.
In the absence of any express term in the
contract, where a government servant is
required to act asacertifier (inthe casein ques-
tion d extensions of time), then terms will be
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implied that government will not interfere with
the duties their employee, as certifier, has and
will ensurethat he doesin fact perform hisduty
assuch (Perini Corporation v Commonweal th of
Australia[1969] 12 BLR 82). Actsdf the employer
which would amount to obstruction or interfer-
encewith the conduct of an architect when act-
ing within the sphere of his independent duty
wouldincludedirecting himastotheamount for
which he is to give his certificate (Burden v
Swansea Corporation in the House of Lords
[1957] 3ALER).

The contractor is entitled to receive and
indeed hasto be ableto rely upon that which he
contracted to receive, the fair decision of the
architectlengineer — who must not deliberately
misapply the provisionsd the contract with the
intention o deprivingthe contractor of sumsto
which he is entitlted (Court of Apped in
Lubenham Fiddities v South Pembrokeshire DC
[1986] 6 CON LR 85).At thesametimeit hasbeen
recognized judicialy that notice must be taken
of theinterestsof the architectlengineer asthey
will be presumed to have been known to both
contractor and employer at thetime o entering
intothecontract. Theseare:

1 The architectlengineer is an agent and in
some casesasalaried servant of the employer
and in consequence owes a duty to the
employerfor reward.

2 It is usua for the architectlengineer, before
the contract is placed, to have made for the
employer an estimatedf the cost of theworks.
Thisgives him a certain interest in that esti-
mate not being exceeded. Normdly that
interest will not extend to the point that,
should the estimate be exceeded, then the
feesd thearchitectlengineerwill be affected.
If it did, then it would seem arguablethat the
architectlengineer has been put in aposition
inwhichitisnot possiblefor himtoact in the
independent manner which would normally
be expected of him, and that the contractor's
attention should be drawn to the position at
thetimewhentendersareinvited.

3 Thearchitectlengineerisunder an obligation
to hisemployerand hasaninducement out of
regard for his own reputation not to alow
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extrasdowntoareasonablelevd.

4 In the exercise o his duties as agent, the
architectlengineer is in frequent communi-
cation with the employer and with the
contractor. As agent for the employer he may
be caled upon to give the employer advice
which as regards the contractor is of a con-
fidential nature and not to be disclosed to
thecontractor.When, however, heisactingin
an independent role, the architectlengineer
must endeavour not to communicateto one
party that which hedoes not communicateto
the other in relation to the subject matter of
his duties. Thus, if an engineer prepares a
report on thefactsrelatingto adisputeditem
in an application for acertificate, such report
should be made available both to the
employer and tothecontractor.

EXTENSIONS OF TIME FOR COMPLETION

When the contractor is delayed due to a cause
which he considers entitleshim to an extension
of time under the terms o the particular con-
tract, then heis normally entitled to be granted
such extensiond thetimefor completion asthe
architectlengineer may consider reasonable. In
decidingwhetherthe caused thedelaywassuch
as to entitle the contractor to an extension of
timeand, if so, on the period of extensionto be
granted, thearchitectlengineerisagainactingin
an independent role. It would, for instance, be
completely wrong if, knowing that completion
on time was vita to the employer, he were to
refuseto grant an extension o thetime o com-
pletion to which he knew the contractor was
entitledunder thetermsadf thecontract. Itwould
beequallywrongif theemployerweretogivethe
architectlengineer instructions that under no
circumstances were extensions d time to be
granted. In both casesany decision d the archi-
tect/engineer on an application by the contrac-
torfor an extensionwouldinlawbeanullity,and
the architectlengineer would be disqudified
from so acting in this respect for the remainder
of thecontract.

It would of course, however, be recognized,
as in the case of claims by the contractor for
additional costs, that the architectlengineer,

having given the employer initially an estimate
o the time which it will take to complete the
contract, hasaninterestin seeingthat such esti-
mateis not exceeded, and that he will therefore
be expected to examine carefully any requests
foranextensiond time.

Therewill be many instanceswherethecom-
pletiond onecontracttotimeisvita tothesuc-
cessful completiond theentireproject. If sucha
contract starts to run late and the architectl
engineer advisesthe employer that the cause of
thisisonewhich under the contract entitlesthe
contractor to an extension d the time for com-
pletion, theemployerisentitledto reply in these
terms:

Vey well, | accept your decision as an independent
observer that the contractor isentitled to asx weeks
extensionof time. | am sorry, however, but my overall
programmefor the projectissuch that | cannot afford
it. You now, asmy agent, must negotiatewith thecon-
tractor arevised bar gain whichwill ensur ethat thelost
timeisrecovered,and | amwillingtospend up to£x for
thispurpose.

Furtheritisnot opentotheemployerto give,
or for the architect to accept, instructionsfrom
theemployerwhich deprivehim o hisindepen-
dencewhen certifying sumsdueto the contrac-
tor. Soin onecasean architectwho had failed to
issue a certificate when he should have done
wrotetothecontractorsaying'in thefaced their
[hisclient's] instructionsto me | cannot issuea
certificatewhatever my privateopinion may be.
It was held that the architect was disquaified
and that the contractor was entitled to sue for
the amount which should have been certified
despite the non-existence o the certificate, so
decided in Hickman v Robertsin the House of
Lords[1913] AC 229.

So far in this chapter reference has been
made to the position o the architectlengineer
under an Englishform of contract administered
withinthe UK. However theindependent role of
thearchitectlengineerisvirtually unknown out-
sidethe K despite the efforts of WK architects
and consulting engineers. Thereis great danger
thereforein the contractor assumingthat hewill
be protected in the same manner overseasas he
would beinthe LK evenwhenalK consultantis
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employed. If aloca firm of consultantsor worse
gtill a member of the employer's staff is nomi-
nated to exercise the powers of the architectl
engineer, then the contractor can expect only
that they will do so looking merely to the inter-
estsdf theemployer. Impartiality asbetweenthe
partiesis not a word they are likely to under-
stand. Expressionssuch as'in the opiniond the
engineer' becomea synonym for ‘what does my
employerwant metodo’.

It must aso be recognized that in the UK
mattershave changed with the Construction Act
and theentitlement of either party at any timeto
refer any dispute to adjudication. As mentioned
earlierthel CE haveattempted toretaintheengi-
neer asthefirst personto whom a disagreement
is referred - see p. 95 - but the vdidity o this
seems doubtful and in any event the appoint-
ment of an independent adjudicator to decide
on disputesmust havetheeffect of diminishing
the engineer's powers. For the contractor it
means that a decision of the engineer can be
quickly and at no great expense challenged at
adjudicationinstead o havingto go throughthe
tiresome and far more expensive procedure of
arbitration and perhaps, depending on the
wording of the contract, having to wait to do so
until theworkshavebeen completed.

The Ad does not of course reducethe need
for the architectlengineer when acting in his
independent roleto remain independent, but it
is some recognition that this independence is
itsdf under threat from two directions. First,
thereistheincreasein theappoi ntment asarchi-
tect or engineer under the contract of thosewho
are not independent consultants but are full-
time employeesd the employer. Second, there
is pressure from other departments of the
employer's organization, in particular finance
and contracts departments, that they should
have an involvement in decisions relating to
payments, pricingof variationsand thegranting
of extensionsd time. The provisionsin the ICE
introduced by the6th edition that if theengineer
isrequired to obtain the specific approva o the
employer before exercising any authority, then
particularsd that requirement are to be set out
intheappendixtothe form of tender,whiled no
great practical significance, are a recognition
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that the engineerisunlikely today to have afree
hand in the control and administration of the
contract.

POSITION OF EMPLOYER/PURCHASER

It is obvious from the description of the archi-
tectlengineer'sduties given abovethat heisput
in a position o great power and authority as
regards both the contractor and the employer.
What hasto be recognized, however, isthat the
works are being built for the benefit of the
employer, not that of the architect or engineer,
and they are being built with the employer's
money. Apart, therefore, from the specific pow-
erswhich are normally reserved to him under
the contract - for example termination for
default - the employer hasavital interestin the
proper administration o the contract. For his
own benefit, therefore, the employer should
ensurethat a proper systemislaid down for the
management and control o the contract, both
technically and financidly, and that is adhered
toin practice.

The essential featuresd this system should
be set out in the contract or terms of appoint-
ment o the architectlengineer on thefollowing
lines:

1 Manager. The person appointed to act asthe
employer's project manager should be named
as the channel of communication between
theemployer and thearchitectlengineer.

2 Dedgns. The architectlengineer should be
instructedasto any specificdesignswhichthe
employer requiresto approvein detail.

3 Procedures. Procedures for tendering for
nominated sub-contracts or supply items
should be agreed, with particular referenceto
any requirements o the employer's pur-
chasing department as to, for example,
standards, preferred suppliers, or bulk supply
agreements.

4 Redtrictions. Regtrictions on the architectl
engineer's power to issue variations without
prior approval o the project manager.
Restrictionsshouldbedefinedinrelationto:

() vaued theindividua variation
(b) aggregatevalued dl variations



(c) extensiond timefor completion

(d) effect on design of the works operating
costs, and any other specific matters
which are particularly significant to the
employer.

Programme. The employer should be kept
informed of the physica progressof thework
and shoul d beconsul tedabout any significant
change in the programme and before any
extensiondf timeisgrantedto thecontractor.
When the architectlengineer proposes any
variation to the works he should be required
to declare whether it will have any effect on
the programmeor not.

Cog reviews. The architectlengineer should
provide the employer with a regular report
(monthlymay be convenient) whichshows:

(a) origina contract price

(b) valued variationsauthorized

(c) total current contractvalue

(d) valued work completedtodate

(e) valued paymentsmadeto contractor
(f) estimatedvaluedt contracttocomplete
(g under- or over-runon contract budget.

Item (f) in theabovelistismostimportant.
It can quite easily happen, for example, on a
project with separate civil engineering and
plant contracts, that a variationon one affects
another, but the value o the consequentid
variationcannot be assessed until alater date.
Smilarly, if the civil contractor is being paid
on remeasurement and for any reason the
quantities o work to be executed arelikey to
exceed thequantitiesshowninthehill, but the
additional quantitiesareduenottoavariation
but to a change in ground conditions from
those anticipated, this again may be known
sometime beforethe extracostsareincurred.
The employer must have early warning o
events o thissort, and he getsit through the
estimateof what it isgoing to cost to compl ete.
Alsp, if the architectlengineer has knowledge
o apending claim, which heknows isin part
justified,it should beshownhere.
Certificates. The architectlengineer should
provide the employer with copies o the cer-
tificates as they are issued so that he can

approve payment o the contractor'sinvoice
when recelved. The architectlengineer
should consult with the project manager
before the issue d the completion or taking
over certificateand again beforethe issue of
thefina certificate, so that, for example, the
viewsdf thosedepartmentsin theemployer's
organization which will be concerned with
using the works can be made known to the
architectlengineer before the employer is
committed by the certificate being issued to
thecontractor.

8 Claims. Thearchitectlengineershould advise
the employer o any claims submitted by the
contractor and o his proposalsfor the settle-
ment o these.

PROJECT MANAGERS

Under some forms of contract the control
and administration of the contract on behalf
o the purchaser is given to an individua or
firm named the project manager. The NEC,
GC/Works/1 and theIChemE conditionsall have
a project manager. Each o the three forms
referred to above states in one way or another
that the project manager isto act 'in a spirit of
trust' or 'impartialy' as between the parties.
Even if thisis not stated it is considered that a
project manager or any other representative o
the employer who has decision-making powers
under the contract has an implied obligationto
act 'honestly andfairly and reasonably'. Thiswas
conceded by the employer in a case where the
employer himsdf had decision-making powers
through his representative and the arbitration
clausein the contract had been del eted, Balfour
Bearty Civil Engineering v Docklands Light
Railway 1996. Theactual decisioninthecasehas
been subsequently over-ruled by the House o
Lordssinceit was based on the now discredited
doctrinethat only an arbitrator had the power to
open up, review and revise a certificate o an
architectlengineer. TheHoused Lordshas now
held that such a power may a so be exercised by
the courts unless the certificate is find and
binding. However the fact that the decision
can bechallengedeither in arbitrationor before
the courts does not seem to alter the implied
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obligationsadf thedecisionmaker toact honestly,
fairlyand reasonably.

The term project manager in each of the
above mentioned standard forms refersto the
person or firm who is managing the individual
contract on behdf o the client. Thereisa much
wider used theterm project managerto referto
the firm who, acting as a consultant, provides a
professional managementservicetotheclientin
dl stages o the project from the concept stage
through feasihility, design, procurement, con-
struction to the final stages o training, hand-
over and correction of defects. The project
manager would then beresponsible, asleader of
the client's team, for the monitoring of the per-
formance of dl other consultantsinvolved and
initiating corrective action in agreement with
theclient.

TheAssociationdf Project Managershaspro-
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duced a standard form of agreement covering
the provisond such servicestowhichreference
should be madefor details. Oneimportant issue
with which the standard form deals is that of

establishing the degree of responsibility o the
project manager for management ot the project.

Thisis the obligation to use the skill, care and
diligencereasonably to be expected of a project
manager holdinghim- or hersdf out asbeingable
to perform the relevant servicesin connection
with the particular project. The project manage-
ment firmisnot responsiblethereforeif the pro-
ject exceedsthe programmeor thebudget unless
they havefailedto exercisethat level of <kill, care
or diligence. The project manager under this
form does not have a strict obligation that the
project will meet its targets, which is probably
appropriatesinceit would bedifficultfor himto
obtaininsurancecover againstthat risk.



CHAPTER TWENTY-ONE

Variationsin priceand time

Inthischapter theterm 'variation' meansavari-
ation ordered by the purchaser, or the engineer
or contract administrator on his behalf, which,
under the terms o the particular contract,
entitlesthe contractor to a change either in the
contract price, the contract programmeor other
o the contractor's obligations under the con-
tractor insomeinstancestodl three.Whetheror
not an order from the engineer or other person
nominated to administer the contract does
entitlethe contractortoavariationisaquestion
to be answered firs before considering the
extent, if any, of the contractor's entitlement to
compensationor adjustmentto the contract.

In order to answer this question it is neces-
sary to examine carefully the definitionsin the
contract asto what constitutesa variation. This
was an issue which arose in the Strachan
and Henshaw casetowhich referencewas made
earlier. The contractor sought to clam that the
change ordered to the positioning o his tea
cabinsand clocking-in huts constituted a vari-
ation. However, the Court of Apped dismissed
thisargument, pointingout that under theME/1
conditionsa variation meansan alterationto the
workswhether by way o addition, alterationor
omission, and the works were defined as the
plant to be provided and work to bedone by the
contractor under the contract. The arrange-
ments for getting the contractor's workforceto
thesitewerenot covered by thisdefinition.

TheRead Bookisdightly moregeneroustothe
contractorinthat avariationisdefinedin clause
161 as 'any dteration to the Plant, method o
working, programme o work or to the type or
extent o the Works. Further the Works are
defined as'including but not limited to, the pro-
vison and construction of the Plant and any
temporary works, and any other work to be car-
ried out by thecontractorin accordancewiththe
contract’. However, even this definition would
not seemto cover the positioningdf the contrac-
tor's tea cabin and clocking-in station for his

labour, which can hardly be described as 'tem-
poraryworks. Nor isit considered theywouldbe
covered by theexpression'method o working'.

In such circumstances a contractor can only
protect himsdf by making an express reserva
tionin histender, makingit clear that hispriceis
based upon the facts o the particularissue in
question and that any change ordered by the
purchaser would necessarily constitute a vari-
ation. He would then need to ensure that the
reservationwasincorporatedinto thecontract.

Variations may not unfairly be described as
the cancer o contracting. In quantity their
cumulativeeffect can operateto destroythebest
of contracts: thehabit of orderingthemisinitself
adisease. What causesthis disease?The causes
aremany but the principal onesmay besumma-
rized asfollows

1 Inadequate alowancefor thinking time. It is
distressing but true that many managements
are gill not convinced that progressis being
made unless holes are being dug on site or
plant manufactured.

2 Inadequate specifications. One finds a great
reluctance amongst people to be completely
specific asto what they require, asto the ser-
viceswhich the employerwill himsalf provide
or theactual conditionsunder which thework
will becarriedout.

3 Insufficient attention paid asto whetherwhat
the tenderer is offering is in fact precisely
what the purchaser wants to buy. The ten-
dency to say 'That's a matter of detail wecan
sortout later'.

4 Lak of discipline. In the matter of variations
it isoften far easier to say 'Yes whilewe are
about it wemight aswell havethat done' than
tosay firmly'No, it's not necessary'.

5 Improvements to avoid obsolescence. With
therapidrated technical changetakingplace
today any magjor plantislikeyto beout o date
in some respectslong beforeit is completed.



186

Thereisdwaysthetemptationto try to avoid
this by incorporating improvements in the
design.

6 Genuindy unforeseeable circumstances. It
would beidleto pretend that no variationis
ever judtified. Therewill betimeswhen condi-
tionsdo arisewhen it is essential to vary the
works - for instance the existence o unsus-
pected drains or cables which have to be
diverted.

Wheat is often not fully appreciated is the effect
which even quite a smple change o speci-
fication can have on a contractor. This may
involvehimin:

1 Design work which because o the changeis
now abortive.

2 Additiona design work including studying
the consequential effect of the variationon a
number of drawings.

3 Cancellation of, or modification to, orders
aready placedon hisownworksor onoutside
suppliers.

4 Theplacingd new orders.

5 Delay and/or rephasingd the manufacturing
programmeto accommodatethevariation.

6 Dday in ddivery o materid to site due to
actionunder 3above.
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7 Rephasing of site works or concentration o
work into a shorter period with consequent
additional overtime costs and loss o pro-
ductivity.

8 Extendingthe periodtothecontract.

Itfollowsfromtheabovelist that unlessthevari-
ationisorderedvery earlyinthecontractindeed,
the assessment o the effect o the variation
either in terms o cost or time is not easy.
Consider first the question of the assessment o
the changein the contract pricefor a plant due,
say, to the deletion fromthe specificationd one
itemand thesubstitutiond another.

Table21.1 representsthedirect financial bal-
ance between the item originaly included and
that now ordered as a variation. It takes no
account of the factor of time. Takeninisolation
thisiscorrect, unlessthesinglevariationitsdf is
so great that it doeshavean immediateeffecton
the overall programme. It also takes no account
o the double administrative cost effect on the
contractor o having to go through the same
operation twice. The contractor's staff, whose
servicesarerecoveredfor under theestimateasa
percentage of prime cost, will have been
involved to some extent on the item already in
estimating and procurement, but under thislist-

Table 21.1 Financial balance between item originallyincludedand that ordered as a variation

ADDITIONS

Works or bought-out cost of the new item.

Percentage for overheads and profit related to works or
bought-out costs.

Man-hour costs for installationof new item.

Percentage overheads and profit related to installation
costs.

Charges for additional design work including overheads
and profit necessaryto incorporate new item.

Design, labour, and material costs and related overheads
and profit on any consequential modifications or alter-
ations to the remainder of the plant, including study of
drawingsto determinewhether any such are necessary.
Cancellation charges payable to outside supplier or costs
or any work actually carried out in contractor'sworks.

DEDUCTIONS

Works or bought-out cost of the item to be replaced.
Percentage for overheads and profit related to works or
bought-out costs.

Man-hour costs for installation of the item to be replaced.
Percentage overheads and profit related to the installation
costs.

Charges for any detailed design work which will no longer
be requiredincluding related overheads and profit.
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ing the contractor would recover for such ser-
vices only once for the new item. Again, if it is
only one item, few contractorswould serioudy
quarrel with this, accepting it as one o the
hazardsd contracting. The troublestartswhen
it is not one variation but aseries o variations,
when the programmeis affected, and when the
timespent by the contractor'shead office starts
to become totally disproportionateto the value
d the contract. Under these circumstancesthe
employer must expect that the contractor will
seek torecover additionallyfor:

@ abortive time spent by head office gaff not
otherwisedirectlychargedtothecontract

@ prolongation of the contract period on site-
for examplehired huts, supervisors salaries

® |ossd productivityand overtimeworkingdue
to changesintheprogramme.

It iseasy enoughto set down the basison which
singlevariationsshould be pricedin the manner
which hasbeen doneabove. It isoften, however,
another matter actually to negotiate the alter-
ationin price. The purchaserwill bethinkingthe
contractor is trying to take him for a ride, but
may additionally be genuinely unappreciativeot
what troubleand cost hissimpleinstructionhas
caused. He will also be acutely aware that he
cannot get competitivequotations. Thecontrac-
tor may be anxious to recover some o the
ground he lost in post-tender negotiations.
Neither sideislikely to be in the mood for con-
cessions, but the purchaser will probably bein
theweaker bargalning position.

Partidly for this reason attempts are some-
times made to establish in advance the main
tender rates on which variations can be calcu-
lated. Itispossibleto do thisfor civil engineering
or building work or for structural sted or
pipework, althoughthevaue d doing so seems
questionable. Thisisbecausein puttingforward
his rates the contractor must make certain
assumptions regarding the quantity and com-
plexity of work which will beinvolved, the plant
required, and so on, and asto whether it will be
convenientto do the work in parallel with or as
anextensiondof existingwork of thesamenature;
or whetherit will besomething quiteseparatefor
which perhaps plant and a gang o men must be

specialy brought to site. For this reason, and
aso because it is difficult to take rates for the
purposeonly of pricingvariationsinto account
indecidingontheaward o thecontract, theten-
dererhaveevery incentiveto assumethe worst
conditionsand priceaccordingly.

In genera thereforeit would seem preferable
from the purchaser's point of view, despitethe
difficultiesinvolved, to negotiatewhen theocca-
sionarisesand onthefactsd the particular vari-
ation without being tied in advance. The
contractor may, however, press, for quite a dif-
ferent reason, for at least the overhead percent-
ages and marginsto be fixed and stated in the
contract.

It isoften assumed that contractorswelcome
variationsin that they can use them to recoup
anylossesthey may have madeon themain con-
tract or at least improve their overdl rate o
recovery on the job. While, as explained above,
the contractor may be placed in a favourable
negotiating position when it comesto settlinga
price for the variation, it has also been pointed
out that thecumul ativeeffect o anumber o vari-
ationson his main contract programme can be
extremely serious and result in disruptions of
work, lossdf productivity and soon. Thesel osses,
whileredl, may often bedifficult for him to quan-
tify or to claim from the employer. In any event
he is likdy to be involved in protracted claims
negotiations which are both time- and cost-
consumingin themselvesand may wdl bedetri-
mental to hischancesd obtalning further busi-
nessfromtheemployer concerned.

For this reason some contractorsseek to put
forward aspart of their tender, ratesor percent-
age chargesfor different classes of work which
may be involved in handling variations - for
example- designwhich aredeliberately so high
asto bepenal. Inthisway the contractor seeksto
utilizethecontractasameansdf discipliningthe
employer's engineers.

Whileobvioudysuch an arrangement can be
open to abuse, there does seem considerable
merit in any system of pricing which will bring
home to those responsible for administering
contracts the red cost involved in having fre-
quent changesd mind. Accordingly asystem of
differentia pricing for work as a variation as
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compared with the same work under the main
contract seemsjudtified. If asaresult variations
become a luxury which can be afforded but
rarely, then so much the better. It might aso
help to avoid the other practice, o includingan
dlowance within the origina tender for the
'messing about' which, from past and often bit-
ter experience, the contractor knowsthat heis
likelywithcertainclientstoreceive.

CONTRACTS ON BILLS OF QUANTITY TO
BE REMEASURED

Under the ICE conditionsthe basic ruleis that
where the varied work is of a similar character
and to be executed under similar conditionsto
work priced in the bill of quantities, the varied
work isto bevalued at the ratesand pricescon-
tainedinthebill of quantities(clauses6(1)(a)). It
is only where the work is not d a similar
character or isnot to be executed under similar
conditionsthat the engineer isto use the rates
and pricesinthebillsasabasisfor avaluationso
far as may be reasonable, failing which they are
tomakeafair valuation (clauses6(1)b)). Thefact
that the rate or price contained in the hill of
quantities may appear to be too 'high' or too
low' isirrelevant. Thefundamental principleof
the ICE conditionsisthat the ratesand pricesin
the billsdf quantity are sacrosanct, subject only
tothe provisonsd clause56(2) that anincrease
or decreasein thequantitiesof work may of itself
judtify an increase or decrease in the rates if
thesearerenderedinapplicableor inappropriate
in consequence o such change in quantities.
Both the contractor and theemployer are other-
wisestuck withtheratesand pricescontainedin
thebillsof quantity.

This was confirmed recently in the case o
Henry Boot Construction v Alssthom Combined
CyclesLtd [1999] 64 CON LR 32. ThereBoot had
quoted a pricefor avariation to the sheet piling
work in the turbine hall of £250880 which had
been accepted. They sought to derivefrom this
pricearatedf £88.03 per m? based onthe quan-
tity of 2821 m2af sheet pilingand to apply thisto
work in other areas. Therewasevidencethat the
sum o £250880for the turbine hall alonewasa
mistake. Although the price was contractually
bindingit wasconsidered by Alsthom that it was
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inappropriate to apply a rate derived from the
price to work in other areas since this would
result in awindfall gain to Boot. Thisargument
foundfavourwiththearbitrator but wasrejected
by the court who held that asa matter o lawthe
other work had to be valued under clause
52(1)(b). The contract ratesand priceswerethe
basisfor the pricing of variations regardiessdof
whether they were too 'high' or too 'low'. The
decision has subsequently been confirmed by
theCourt o Appeal,April 2000.

This case once again illustratesthe import-
ancein an ICE contract o the ratesand prices
contained in the billsand of the need for the
client to be satisfied before contract that such
rates and prices are correct. It istoo late after-
wardstocomplain.

The Red Book providesin clause 18 that the
valuation o variations shal be ‘the amount
including profit asshall in dl the circumstances
bereasonabl € and that thecontractor'sestimate
for the work shall be based on the rates and
chargesin Schedulel1if applicable. Schedule11
then setsout ratesper man-hour for homeoffice
and fidd personnel, travelling and subsistence
dlowances, procurement fees and then profit
and overheads. This providessome basisfor the
pricing of the new work to be done under the
variationbut, unlesstheseratesand pricesarein
someway, say by applyingto them provisiond
quantities, taken into account in the tender
evauation the contractor has every incentiveto
pricethesehightodlowfor disruption.Cf course
on their own they take no account of productiv-
ity. Perhaps more serioudly they are not appro-
priate to the pricing o thework which has, asa
result of thevariation, beenrendered abortiveor
will nolonger be required. Thisshould be priced
on the same basis as the originad tender which
couldwdl besignificantlydifferent.

Somewhat optimisticallythe guidance notes
in the Red Book state that variations should
form only a very small part o the find price.
Idedlly that should be so and, if the purchaser
has properly specified his requirement, and
refrained from changing his mind, it will be so.
Unfortunatelythisisnot dwaysthecaseand one
needsthereforeto be prepared.

The NEC adoptsa different approach in that
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it requiresfirmsaspart of their tendersto submit
a schedule of cost components - labour rates,
plant rates, design charges, overhead percent-
ages together with a percentage fee. The
employer includes in his enquiry provisona
amountsfor each o these and the sum total is
taken into account in the tender comparison.
Theseratesand percentagesarethen used inthe
assessment of compensation events which
includesvariations.

Cf course these rates and percentages are
only hdf the story since there ill remainsthe
issue d the quantities to which they are to be
applied and the productivity factorsinvol ved.

However, with the NEC it is important to
notethe principlethat compensation eventsare
priced on the basis o the actual or estimated
changein costincurred by the contractor, in the
latter event using the schedule o cost com-
ponents and fee percentage, and not by using
theratesand pricesfor work inthecontractfrom
which the original contract price was derived.
The same remarks apply here as to the Red
Book. These rates may be appropriate for the
additionalwork but for that which hasnow been
rendered abortiveor has been deleted the rates
used should bethosefor thetender,

Avitd factorin thesuccessful control of vari-
ationsisthe timing o price negotiations. Only
too often, because of the pressure for physica
progress with the work and the complexitiesin
assessing the price change, instructions are
giventothe contractor to makethe change, with
thealterationin priceto benegotiatedlater.

Idedlly thesequenced eventsshould be

1 Purchaser decidesthat a particular variation
would bedesirable.

2 Contractorisinstructed to assessthe effect o
the proposedvariationintermsof

® price
® time
@ performance.

3 Contractor submits his proposals under the
abovethreeheadings.

4 Purchaser decideswhether he can &fford the
variationtakingal factorsinto account.

5 If purchaser decidesto proceed with the vari-
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ation, then he negotiates amendments to
price, timefor compl etionand specification.
6 Purchaser issues forma variation order in
writing, using a standard serialy numbered
form.
7 Contractor proceedswith thework.

Thisseemsalongseriesd steps; thetemptation
isthereto go straight ahead and tell the contrac-
tor to start work. Indeed there will be genuine
emergencieswhenit is necessary to do just that
and tidy up the paperwork afterwards. But in
doing so not only is any possible negotiating
advantage lost, but aso any curb on the en-
thusasm o the purchaser's gaff to make
variations is removed and financial control of
the contract is made impossible. Except in the
cased ared emergency it should be madediffi-
cultto makevariations.

The procedure referred to above is essen-
tiallythat which hasbeen adoptedinthe NEC

However, whileit may be possibleat thetime
to assessthe direct effect of theindividud vari-
ation on the contract price and time for com-
pletion, it is much more difficult to assess the
indirect or consequential effect. This with one
variation may be small, but as the number o
variation orders grows so do the consequentia
effectsincrease, oftenat amuchfaster rate.

While therefore, idedly, one should treat
eachvariationorder separatelyand assessfinally
itseffect on the contract priceand timebeforeit
isissued, thereare occasionswhenit is just not
practicableto do this. In order to retain asmuch
control aspossiblein thesecircumstancesit may
be necessary to divide the negotiation of vari-
ationsintotwostages:

1 Theassessment o thedirect effect of thevari-
ation.

2 Theassessment of the consequential effect of
the variation on the contract price and the
overaltimed completion.

Stage 1 should be completed for each variation
order beforeit isissued. Stage 2 cannot be com-
pleted until the design hasbeenfinallyfrozen. At
that point the cumulativeeffectof the variation
orders can be reassessed and any necessary
adjustments to the contract price and pro-
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gramme made. Obvioudy the earlier the design-
freeze date, and so thefinal contract value and
programme, can be established the better for
both parties. What isvita, however, to do at the
time isto record and agree with the contractor
the facts on which the stage 2 negotiations will
be based. Thereis no excusefor there not being
accurate records of, for example, the time plant
wasonsiteand the periodsduringwhichit could
not befully utilized.

Not al variations relate to the physical con-
tent of theworks. Theemployer may wish either
to speed up completion or to dow it down, or
possibly to put the contract into suspense. Any
such actionsare bound to have a seriouseffect
onthecontract price.

Thesimplest caseis probably trying to speed
up completion. Timemay bebought by:

@ workingadditional overtimeor at weekends

@ puttingonan additional shift

@ offeringsuppliersor sub-contractorsa bonus
todeliverorfinishearlier.

By such methods small improvements can be
obtainedfairly easily. But abovequitealow level
the law o diminishing returns starts to operate
and it becomesmoreand moreexpensiveto pur-
chasesmaller and smaller improvements. Once
acertainlevel has been passed the productivity
valuestartsto drop rapidly, and on doubl eshift-
ing the productive effort may be 25 per cent
or morebelow normal. Moreover, thelonger one
tries to continue with excessive overtime or
doubleshifting, thelower thereturn one obtains
for theincreased expenditure.

As regardspricing, provided the make-up of
the labour charges aready included within the
contract is known, this presents no red diffi-
culty. For site work the make-up will normally
comprise:

1 Basc wage which may in these days bear no
relation at dl to the so-called basic wage
agreed nationally between the union and the
employer'sfederation concerned.

2 Bonusoftenrelatedto productivity.

3 Condition money which may cover such
thingsasworkingin dirty conditions,wearing
rubber boots, and soon.
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4 Subsistence dlowancefor men lodging away
from home or radius allowance for those
livingwithinacertaindistancefromthesite.

5 Travellingtime.

6 Allowancefor overtime. It isvirtualy imposs-
ible today to obtain site labour without a
guaranteed acertain number of hoursover-
timeaweek.

7 National insurance, holidays with pay and
common law insurance, dl o which bear a
directrelationshipto wagescosts.

To these the contractor will add his chargesfor
supervision, small tools and consumables and
other erection on-costs including normally a
margin to cover his head office erection depart-
ment.

Oneimportant point to ensure, when negoti-
ating an addition to cover for extraovertime, is
that wheresuch an additionisto bechargedona
percentage basis, such percentage is charged
only on those costs which are directly propor-
tional towages, or dternativelythat the percent-
age is adjusted to take account o non-variable
items. Item 4 in the abovelist, for example,isa
flat weekly chargewhichwill not alter.

Sowingdownajobisrather moredifficult,in
that it will involvethe contractor being engaged
for alonger time on the contract and will there-
foretie up hisresourcesfor alonger period, so
reducing hispotential earning capacity over that
period. For this reason the contractor may rea
sonably claimunder thefollowingheadings:

1 Chargesfor plant, huts, and so on retained on
sitefor anextendedtime.

2 Sdariesand overheadsd supervisory g&ff so
retained.

3 Someadditional chargefor wagescostsdueto
lessproductivework.

4 Additiona costs for any work which is now
to be carried out under different and more
arduous conditions, for example excavation
to be carried out in the winter instead o the
summer.

5 If the contract is on a fixed price basis an
additionto cover:

® any increase likely to be met in the
extended period
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® the proportionately more serious effect
which increases occurring earlier in the
contract period will have, over the
alowance made for these when the esti-
mate was prepared. For example, 40 per
cent o the contract work may now be
carried out after the date when a wages
award will takeeffect, instead of the 25 per
cent onwhichtheestimatewasbased.

6 Additional interest charges due to retention
moneys being outstanding for a longer
period.

Wherethe contract is put into suspension, con-
sideration will need to be given by the buyer to
thefollowing points:

1 Should the contractor's site organization
plant, huts, and so on be removed from the
site?Obvioudy, if dl or any part of it remains,
the contractor is going to want to be paid for
it. On the other hand the costs d taking it
away and then re-establishing it may also be
heavy. The buyer must weigh up the advan-
tagesdf each course, taking into account the
likely periodfor thesuspension.

2 Work partialy completed on site must be
properly protected;looseitemsnot yet incor-
poratedor builtintotheworksmust beidenti-
fied, labelled or marked, and properly stored.
If the contractor's organization is being
removed from the site then the responsibility
for such storage and safe custody will vestin
thepurchaser.

3 Itemsin course  manufacture or not yet
despatched must be smilarly treated. In this
case, however, they should remain at the risk
d the contractor; this needs making clear
explicitly; also the buyer will want to make
surethat the contractor hasinsured theitems
againstdl insurablerisks.

4 The contractor will seek to ensure that he is
not prejudiced by the suspension as regards
the timewhen payments under the contract
shouldbemade. Thusif thecontract provides
for retention money to be released on com-
pletion, and completion isdelayed asa result
o theworks being suspended, hewill want to
be paid theretention moneysrelatingtowork
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dready executed not later than the date by
which they would origindly have been
released. This isreasonable,and certainstan-
dard conditions of contract do make pro-
vison for this. It is also reasonableto make
payments on account o work partialy com-
pleted in the contractor's shops but not yet
delivered or ready for delivery, provided that
it has beenidentified asthe purchaser'sprop-
erty. The buyer will want to make sure that
such parts are correctly marked and so on,
and that they are covered by all-risksinsur-
ance.

5 From the buyer's point of view it also seems
reasonablethat heshould not asaresultd the
suspension lose the rights he may have in
respect o any defectswhich may occur inthe
works after they have been finally compl eted.
In other words, payment o retention moneys
in respect of the partiallycompleted job must
be without prejudice to the defects liability
period, which should only start to run after
the actual completion of the job. Where, of
course, equipment which suffers natural
deterioration no matter what care istaken is
stored for any period, this must be subject to
the contractor's right to inspect and make
goodtheresultsdf any suchdeterioration.

LIMITATIONS ON THE RIGHT OF THE
PURCHASER TO ORDER VARIATIONS

In certain forms of contract there are express
restrictionson the power d theengineer or pro-
ject manager to order variations. For instancein
MEF/1 it is stated that, unlessthe purchaser and
the contractor consent in writing, no variation
shadll be ordered by the engineer which involves,
with the variations already ordered, a net
additionto or deductionfrom the contract price
d more than 15 per cent o the contract price.
Thereis no limitation on the power o the con-
tractortowithholdhisconsentand, althoughitis
doubted whether in practiceacontractor would
bedeliberately awkward about givingconsent, it
does effectively give him the power to block a
variation which the purchaser considers essen-
tial unlessheispaid an extravagant pricefor car-
ryingit out. Further it is not considered that the
purchaser's agreement to pay an excessve sum
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for the variation in those circumstances would
be vitiated by economic duress, since the con-
tractor was only exercisng his rights under the
contract. Notethat it isthe purchaser who must
consent. Theengineer hasno power to do so.
Thecontractorasohastheright to advisethe
engineer when the variation is ordered o the
extent to which it may in hisopinion pregjudice
himin fulfillingany o hisobligationsunder the
contract. If having received such a notice the
engineer confirmsthevariationthe contractor's
obligationsarethen modifiedto theextent justi-
fied. Thiswould obvioudy cover changesto the
programmeand date for completion as wdl as
possibly thetest resultsto be obtained on com-
pletionand any performanceobligations. While
theengineer haspower tovary theworkshedoes
not havetheexpressor implied power tovary the
contract. If therefore the contractor has pro-
posed modificationsto the contact specification
or tests/guarantees then it is considered that
before agreeing to these the engineer must
obtainthe purchaser'sagreement.
Restrictionson the samelines are also con-
tainedin the Red Book. Thecontractor can object
to any variation which when combined with dl
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othersalready orderedincreasesor decreasesthe
contract price by more than 25 per cent. He can
aso advise the project manager if he considers
the variation will prevent or hinder him in
fulfillingany of hiscontractual obligations. If the
project manager then confirmsthevariation the
obligations are modified as the contractor and
the project manager may agree. This gives the
project manager the expressright to agreeto a
modification o the contractor's obligations,
athoughitwould beexpectedthatin practicethe
project manager wouldfirst consultwith the pur-
chaser beforegiving hisagreement.

The contractor can aso object to avariation
if itwould requirehimto exerciseskills whichare
not o the kind whichthe contractor undertakes
in the ordinary course o his business. Thisis
obvioudysensible.

Any disputes between the project manager
and the contractor regarding the ordering of
modifications, their pricing or modificationto
the contractor's obligationsare to bereferred to
thedecisond an expert appointedunder clause
45whichismade, by that clause, fina and bind-
ing on the parties. This provides a quick and
simplemethod o resolvingsuchdisputes.



CHAPTER TWENTY-TWO

Claimsand their negotiation

It may well be asked by someone coming newto
contracts for construction works why it is
that the subject d claims, and what is often
referred to as 'claimsmanship' by contractors,
should occupy such a prominent place both in
theliteratureon standard formsand their prac-
tical admini stration. Themain reasonsare:

1 The very nature of constructional contracts
carried out, asthey largely are, on open sites
and with the uncertainties necessarily
attached to worksinvolvingexcavation below
ground.

2 The divison of responsibilities between the
engineerlarchitect and the contractor under
the traditional methods of contracting as
describedin Chapter2

3 Fallure o pre-contract planning both by the
employer with the advice of his engineerl
architect and by the contractor in the prep-
arationd histender. Thisisduelargely toan
unwillingness to spend the time and money
necessaryfor proper investigationd sitecon-
ditionsand construction methods, to provide
the firms tendering with the fullest infor-
mation on the engineer'darchitect's inten-
tionsregardingdesignand dlow an adequate
timefortendering.

4 Failure on the part of the engineerlarchitect
to obtain adequate information at thetime of
tendering as to the contractor's proposed
methodsd constructionand programmefor
the carrying out o theworks and to compare
this with his own intentions so as to satisfy
himself about their compatibility

5 Inadequate attention paid to the pre-qualifi-
cation and selection o firmsto beinvited to
tender and to the analysisd their bids, not
just in relation to the overal price but to dl
other datarequired to besubmitted.

6 Extensvevariationsordered duringthe con-
tract period. Itisinterestingto notethat many
of the cases arising on this issue have con-

cerned buildingssuch ashospitals, thedesign
o which has clearly been subject to substan-
tia post-contract ateration as a result of
changesin operational requirements. Thisis
due, one suspects,to afailureat the planning
stage properly to involve those who would
ultimately havethetask of usingthe building
for their professional purposes.

7 Theintense, somewould cdl it insane, com-
petition which prevailsin some parts o the
construction industry, resulting in tenders
being submitted at or below cost, coupled
withtheawardingd contractstothefi rmwho
submitted the lowest-priced tender often
without regard to their technical, manageria
and financial competency to undertake the
work. Theattempt isthen made by thefirmto
exploit every opportunity provided by thefac-
torslistedin1-6 above,whether real orimagi-
nary, tosubmitextensiveclaimswhich,if only
partialy successful, will largely restore the
contractor'smarginto an acceptablelevel.

TYPES (F CLAIM
Claimscan bedividedintofour categories.

o claimsfor the payment of damagesdueto the
employer'sbreachd contract

@ clamsfor additional paymentsunder specific
provisonsd thecontract

® clamsarisngout o variations

® clamsfordisruptionand delay.

CLAIMS FOR THE PAYMENT OF DAMAGES

The basic principle upon which any such claim
must be founded is the same as that which
appliesto any other clam for damages, namely
that theclaimant isentitled, oncethebreachhas
been proved, 'to be placed, so far asmoney can
doit,inthesame positionashewould havebeen
had thecontract been performed'.

It followsfrom thisthat if the contractor can
establish that, asa result o somefailureby the
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employer to comply with his obligations, the
contractor has suffered additional coststhen he
is entitled to recover these. Further, if the
employer'sfailureissuchthat thecontractor has
been compelled to carry out work additional to
that which he had undertaken to do under the
contract, in order to enable him to comply with
his contract, then he would be entitled to claim
for additional profit on such extrawork. Itisnot,
however, the casewherethe contractiscontinu-
ing that a clam for loss o profit can be made
merely because some additional expense has
been incurred asa result, say, o the contractor
beingdelayed in the performanced thework as
a result of the employer's default. For such a
clam to succeed it could only be on the basis
that the delay had been so prolonged, and the
contract so substantial a part of the contractor's
business, that it had tied up hisresourcesto the
point at which he had lost the opportunity of
tendering for other potentialy profitable busi-
ness. Thispoint will beconsideredfurtherinthe
sectionon clamsfor disruptionand delay.

Thesituationis, however, differentwherethe
contractor's claim arises on the contract being
terminated. | n the case of John Jarvis v Rockdale
Housing Association 10 CON LR 51 the contractor
terminated under clause 28134 o JCT 80 and
clause 28226 provides that upon such termi-
nationthecontractorshall be paidinter aia‘any
directlossor damagecaused to thecontractor as
aresult of thetermination'. Inthe course d giv-
ing the judgement o the Court of Apped Lord
Justice Bingham said: 'The learned judge was
content to assumethat thisclause gave the con-
tractor the right to be paid dl the profit that he
would havemadeif he had completed theworks
in accordance with the contract and before us
neither party challengedthat assumption'.

The rights o the contractor to clam dam-
ages, and in particularto clamfor lossd profit,
may be affected by the expresswording of the
contract. In this respect the 6th (now the 7th)
edition of the ICE conditionsmadea number of
changes from the 5th edition. The term cost is
dtill defined in the same manner as before to
exclude profit. However, in anumber of clauses
itisspecificallystated that thereisto beadded to
the additional costs 'a reasonable percentage
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addition in respect of profit'. See, for example,
clause12(6) dealingwith additional costsdueto
adverse physica conditions and atificid
obstructions;clause42(3), delay by theemployer
in giving possession o the site; but only
additional cost is to be paid under clause 7(4),
delay by theengineerintheissued drawings.
Inthisrespect one can contrast JCT80 clause
26bwhich expresdy providesthat the provisions
of clause 26, dealing with the contractor's right
to the recovery of loss and expense caused by
mattersmaterially affecting the regular progress
o theworks, is'without prejudice to any other
rights and remedies which the contractor may
possess and so leaves open the contractor's
rightsto aclaim in damagesfor breach of con-
tract. In practice, it may not often be necessary
for the contractor to invoke such a right. The
expression 'direct loss and expense' has been
interpreted by the courtsas meaningthelossor
expense which arises naturally and in the ordi-
nary course o events, i.e. the damages recover-
ableunder thefirstlimb of Hadley v Baxendale.

CLAIMS FOR PAYMENT FOR
COMPENSATION UNDER EXPRESS TERMS

As dready indicated, most standard forms of
contract do provide that in particular circum-
stances the contractor is entitled to submit a
clamfor compensation. The most obviousones
are where there has been a delay by the
employer, or morelikely the engineer/architect
actingon hisbehalf, in carrying out their respec-
tive obligations. The basis upon which such
claimsshould be madeis by way of acomparison
between the costswhich the contractor reason-
ably expected to incur and the increaseswhich
hedidin fact incur arising out of the delay. The
practical difficulty with making any such com-
parisonisthat only too often theevidenceavail-
able is not convincing. Even if the contractor
uses a sophisticated computer-based program-
ming system, it is unlikely that any such system
will, unlessspecialy set up for the purpose, dis-
tinguish between those delayswhich are due to
the default o the engineer and delays which
arise due to other causes. However, thereis no
doubt that the better the programming methods
employed and actually appliedin practice, with
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regular updatingand identificationat thetimeof
'‘holds which have occurred and corrective
action being taken, the better thechancesare of
a reasonably negotiated solution without the
expense o protracted legd proceedings.
Unfortunately only too often both sidesseeit as
being in their best interest 'to play their cards
close to their chests. Even when the contract
provides for the submission o regular pro-
grammes to the employer those supplied are
morelikely than not 'political’ programmespro-
duced for the purpose o either keeping the
employer happy or providing the groundsfor a
subsequent claim, rather than being the true
programmesto which the contractor isworking.
Contractors may not keep two setsd booksfor
the purpose o defrauding the Inland Revenue
but they most certainly on many projects keep
two sets o programmes. Indeed it is not
unknownfor thereto bethree; onefor theclient,
onefor head officeand onefor sitel

If thecontractorisgoingtorey on beingable
to base aclaim on an expressterm o the con-
tract thenitisessentia for himto havecomplied
with any procedurewhich is established in the
contractfor thegivingd noticeswithinthetime-
scales prescribed. Thisisan areain which con-
tractors are notorioudly lax. Partidly, this is
simply poor admini strationby people morecon-
cernedwiththeimmediateproblemsinvolved o
gettingthingsbuilt, and partiallyitisduetoanot
entirdly unjustifiedfear d upsettingthoseonthe
employer's side, particularly at site leve, upon
whoseco-operationthe contractorisdependent
for achievingresults. It must dways be remem-
bered that any clam whichisbased on an dle-
gation o employer default can and often will be
looked upon by the recipient as a personal criti-
cism. But no relationships however good which
have been established locally during the course
of the contract will prevent the lawyersor other
professional advisersacting for the employerin
dealing with the claim from taking the point, if
such is the casg, that notices were not given in
duetimeand thiscould well befatal to the suc-
cessd theclaim. whatever itsother merits.

CLAIMS ARISING OUT OF VARIATIONS
Thequestiond claimsarisingout of amultitude
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of variationswhich createthe problemsd pro-
longation and delay will bedealt within the next
section. Here it is proposed to consider two
points:

First, the pricing under a remeasurement
typecontract o changesin quantitieswhich are
not covered specifically by variation orders. The
point arises in the following way. According to
the conditionsdf contract in general usein avil
engineering (thelCE Conditions7th edition and
HDIC 4th edition)theamountsto be paid to the
contractor are to be determined in accordance
with the admeasurement o the quantities of
work actually executed and the quantitiesstated
in the bills on which tenders were invited are
only estimates. It can, and quite often does,
happen that the actual quantities in respect
especidly o itemsinvolving excavation exceed
by a substantial margin the quantitiesstated in
the bills. In those circumstancesthe contractor
will consider, not unreasonably, that the bill rate
should no longer apply since the time to carry
out thework and even the methodsaof construc-
tion involved may vary substantially from those
which he contemplated when he planned his
tender. Accordingly, as referred to earlier, the
ICE conditions now provide specifically that, if
the engineer so considers that the change in
quantifieswarrantsit, heshall after consultation
with the contractor establish a new rate. At one
time it was considered - see |.M. Duncan
Wallace, Construction Contracts, 1986, Sweet &
Maxwdl, p. 113 - that the matter had been con-
clusvely decided, as regards the ADIC con-
ditions, the other way round, as a result of the
decisionbytheCourt of Appeal in South Africain
Grinakar v Transvaul Authority. Fortunately in
my viewthisposition hasnow beenreversed asa
result of the Privy Council decision in Mitsui
Construction Co. Ltd v Attorney General of Hong
Kong [1986] 10 CON LR 1, whereit was decided
that the engineer did have jurisdictionto fix a
new ratefor any billeditemwherehewas o the
opinion that the differences between the billed
and measured quantitiesof work madethebilled
ratesunreasonabl eor inapplicabl e, regardlessof
whethertherehad been aformal variationorder,
an engineer'sinstructionin relationto thespeci-
fication of work to be executed or smply asub-
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stantial difference between the billed and
measured quantities.

Second, the extent to which acontractor can
clam in respect o a variation ordered by the
engineerlarchitectthat it isoutside the scoped
hisauthority. That positioncould arisein thefol-
lowingcircumstances:

@ if the engineerlarchitect were to order that
work intended by the contract to be per-
formed by the contractor were to be awarded
to another party. Even the words 'that the
architect hasthe power to givewritten direc-
tionsastotheomissiond anywork' havebeen
held in Australianot to entitlethe architect to
take away from the contractor and award it to
athird party (Carr v J.A. Berriman Property Ltd
[1953] ALJR 273). It isarguable that the power
to omit work appliesonly if thework isnot to
be done at dl - see MiX Abrahamson,
Engineering Law Applied Science, 1985 and
the ICE Contract4th editionat p. 172 and the
Irishauthoritiestherestated.

o if the variation ordered was o a kind which
significantly changed the naturedf theworks
or required the contractor to undertake work
of asignificantlydifferenttypefrom that con-
templated by thecontract. Theargument here
is based on the premise that the power to
order variationsis based on these being nec-
essary or desirablein relation to the contract
works. Thevariationclauseisnot asit were'a
blank cheque' under which the employer can
elect to have carried out under the terms of
the contract other work which he would like
to have done but which has no red relation-
ship to that contemplated when the original
contractwasplaced.

® when the payment basis o the contract is
suchthat to requirethecontractorto perform
variationswithout limitwould placeuponthe
contractor an intolerable burden and place
him in effect entirely at the employer's mercy
- Sr Lindsay Parkinson & Co. Ltd v
Commissioner of Works[1950] All BR 208.

CLAIMS FOR DISRUPTION AND DELAY

Oned the most common claimsby contractors
isthat the number o variationsordered by the
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architectlengineerand/or thedd aysintheissue
by the architectlengineer o the drawings and
other information necessary to enable the con-
tractor to proceed, aresuch that itisimpossible
to determinethe effect o any one particularloss
and that thereforethe claimshould bedealt with
on the basisd the contractor's total losson the
contract. Theobviousadvantageto the contrac-
tor if he can bring himsdf within thisambit is
that he does not have to prove details o each
individual loss. He can gpply a 'broadbrush’ to
the calculations and is unlikely, especidly at
arbitration,to comeout withlessthan around 25
per centdf hisoriginal claim.

Equdly the obvious disadvantage to the
employeristhat he doesnot haveprecisepartic-
ularsd thesums being clamed nor o the basis
upon which, in each instance, it is dleged that
he, rather than the contractor himsdlf or some
external cause, is responsible for the loss in
question. His ability to chalenge the contrac-
tor's dlegations is accordingly that much
reduced.

So far as English law and practice is con-
cerned thereis authority for a'total loss dam
being alowed where it is wholly impractical,
becaused the complex natured theinteracting
elementsd the claim, to consider thesein iso-
lation onefrom another: J. Crosby & SonsLtd v
Portland UDC [1967] 5 BLR 121. Since that de-
cision there have been other casesin which the
validity of atotal lossor global clamshas been
doubted. In Wharf PropertiesLtd and Ancther v
EricCumminsand Associates1991, the plaintiffs
argued that it wasimpossibleto isolate specific
areasd delay dueto the complexity of the pro-
ject. However, the Privy Council held that the
clamputforward, in which noattempt had been
made to link cause with effect, could not be
dlowedto stand. It wassaid 'Thefailureevento
attempt to specify any discernible nexus
between the wrong aleged and the consequent
delay provides"noagenda' for thetrid.' In1Cl v
Bovis Construction Ltd and Others[1992] CON
LR 90 againtherewasafailuretolink thealleged
financia consequences with each breach. The
court did not rgject the claim but required that
ICl should prepare their dam in more detail,
givingparticularsof which clausedf thecontract
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had been breached and the dleged factual con-
sequencesad that breach.

A Court o Apped decision which followed
the Wharf case showed moresympathy withthe
difficultiesthat the claimant may havein partic-
ularizing the undoubted loss which he has
suffered. A computer-controlledprecisionlathe
failed to work as it had been designed to do
from August 1985 to May 1988 and did not oper-
ate at dl from June 1987 until January 1988.
Subsequentlyit had operated correctly. Thesup-
plierswere clearly liablefor the cost of repairs
but also for damages arising from the failure of
the machineto operatecorrectlyor at al. At first
instance the judge directed that the claimant
shouldlink each specificperiodd downtimetoa
specific proposed production by means of a
Scott Schedule. Theclaimantsfoundthemselves
unableto do thisto the judge's satisfactionand
they appeal ed. The Court o Apped held that the
judge had been wrongin hisdirectionand it was
for the claimant to prove the necessary link
between causation and loss by whatever means
he chose, taking account in this particular
instance d the commercial redlities of their
manufacturing process (GMTC Tods v Yuasa
Warwick Machinery, The Times3January1995) .

It appearsthereforethat the positiontoday is
that the contractor must beableto showthat he
has made every effort practicable to itemize
causesd delay and their individual effects. Only
where because of the complexity o the inter-
rel ationshi pbetweenanumber of causesissuch
that thisisimpractica isit likely that a court or
arbitratorwill acceptaglobal clam.

In this connection it is now possible by the
usedf modem softwareto use the technique of
‘impact analysis. Thisestablishestheimpact of
individual causeson a series of logicaly linked
events within the network. However, the prac-
tical application d the technique requires the
knowledge of how the work was programmed,
how it progressed, when the ddaying events
occurred and the interacti on between onedelay
and another. Thisagainemphasi zesthe needfor
genuinecontemporarydata.

Oned the many difficultieswhich areto be
found in the caculation o claims for pro-
longation and disruption is that of head office
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overheadsandlossdf profit. Thereareinfact two
possiblebasesd claim and it would appear that
they areeasily confused. First, thereisaclamfor
overheadsonly whichisbased on the additional
managerial time and expensewhichisrequired
to deal with the problems which created the
claminthefirstplaceand seek their solution. It
wasto thiswhich Mr JusticeForbeswasreferring
in Tae& Lylev A.C[1982] 1 WLR 149 when he
said that to establish such aclaim there must be
evidence o the actual additional managerial
time expended and he was not content to apply
an arbitrary percentage. Second, there is the
clam for both head office overheadsand profit
which isrelated to the fact that by virtue o the
contract period being extended the contractor
will be deprived over that period of the oppor-
tunity of earningacontributionto hisfixed costs
and d prdfits. It has become customary in the
building industry to caculate such loss by
meansd aformulain order to avoidthe needfor
detailed calculation and the ones most com-
monly used are the so-called Hudson formula
and theEmden formulanamed after therespect-
ive authors o the lega textbooks concerned.
Both formulaehavethe sameobjectived deter-
mining the overhead and profit percentage
applicable during the ddayed period. The
Emden formula, probably the moreappropriate
of thetwo, takesafair annual averaged thecon-
tractor's overheads and profit percentage over
the yearsincluding the period o delay, muilti-
plied by thecontract sum and theperiod of delay
inweeks, divided by thecontract period.
Theuse, however,df aformulaisasomewhat
crude means o calculatingloss after it hasfirst
been proved that the claimant has actually suf-
fered aloss. It isnot a method o proving that a
losshasbeenincurred. Thereisahabit amongst
those who prepare claims o jumping from the
fact of adelay for which theemployer isrespon-
sible to a claim calculated in accordance with
oned theformulae, missingout thevital step of
showingthat the contractor hasactual ly suffered
anylossforwhichtheemployer hasany liability.
It may well bethat thecontractor did not, and
could not, have obtai nedfurther work duringthe
period o dday, certainly not work which would
have made a contribution to overheads and
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profit, but that could have been dueto ashortage
of tenderingopportunitiesduringatimed reces-
sion in the industry and nothing to do with the
delay. In principle the calculation o loss by
means d aformulamay be judtified, but aswas
said by Mr Recorder Kdlipetisin Amec Building
Ltd v Cadmus | nvestment Co. Ltd: It isimportant
in my view that the plaintiff places some evi-
dencebeforethe court that therewas other work
availablewhich but for the delay he would have
secured but which in fact he did not secure
because o the dday. Thusheisable to demon-
stratethat hewould haverecouped hisoverheads
from those other contractsand thusisentitled to
anextrapaymentin respectof any delay awarded
intheinstant contract'(5 Junel99).

Amec’s records were not adequate to sub-
stantiate that there was sufficient other work
availablethat they would havebeen ableto have
obtained some had it not been for the delay.
Recordsand morerecordsaretheessential basis
forclaims.

CLAIMS PRESENTATIONAND
MANAGEMENT

There are a few basic rules to be in
preparingfor and presentingclams. Theseare:

1 Consider the possible areas for claims from
thestart of the contract and plan accordingly.
Don't wait until they happen.

2 Keep accurate records from the start of the
contract - in particular a good, factual site
diary.

3 Whereit isconsidered that aclaim may arise
in respect o design work, ensure that the
recordsaresuchthat itispossibletotracethe
number o man-hours spent on revisions to
each drawing and the particul ar reasons why
suchrevisionsbecamenecessary.

4 Makearecordd the requirementsfor thegiv-
ing of noticesand ensuredl daff concerned
aremadeawared these.

5 Ensurethat al correspondencewith and from
the empl oyer which could havean impacton
clamsisreviewed, asared| minutesof meet-
ings. Aim to answer alegationsfactualy and
asfar as possibleadways'put the bdl into his
court'.
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6 Inpresentingtheclaim, makesurethat it con-

tains:

@ ashort executivesummary

@ clear referencesto thetermsaof contract on
whichtheclamisbased

® dl essential data required in order to
understand the claim, for example critical
dates, extensions o time applied for and
granted, variationordersissued,and soon.

@ copies of the programme, minutes and
other documentssupportivedf theclaim.

Perhaps the most difficult problem which the
contractor facesin the negotiation of clamsis
the time which it takes. The employer has the
contract works, the money and littleinclination
or incentive to part with them. Until recently
employersweresupportedinthisattitude by the
ancient and much criticized rule of English law
established by the House o Lordsthat financia
damagesin theform of interest for late payment
were not dlowable. That position has been par-
tidly rectified by statute in that the courts may
now award smpleinterest under clause5. 35 o
the Supreme Court Adt 1981 where payment is
not made before proceedings are commenced.
More importantly, as regards contracts which
containsuch wordsas 'direct lossor expense' to
describe the sums payable to a contractor in
respect o the employer's default — see ICT 80
clause 26 - the Court o Apped has held that
such words cover theinterest chargeswhich the
contractor has had to pay by being out-of-
pocket. Such interest chargeswill run until the
date o thelast application beforetheissued the
certificatewhich relatesto the primarylosscon-
cerned. Further, sincesuch chargesaretrulyina
contractual sense aloss suffered and not 'inter-
est' they will be calculated on the basis charged
by the contractors bank, i.e. on compound
interestwith rests.

However, if a contractor is to succeed in
claiming interest as part d the loss/expense
incurred there must be some referenceto that
effect in the notice which heis required to give
the architect under the terms o the contract:
F.G. Minter v Welsh Health Authority Technical
Services Organisation [1981] 13 BLR 1 and Rees
and Kirbyv Swansea @ty Council5 CON LR34,
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Disputeresolution

There are sx ways in which a dispute under a
construction contract, as defined by the Con-
struction Industry Act, can beresolved:

@ negotiation

@ adternativedisputeresolution
® adjudication

® expertdetermination

@ arbitration

@ litigation.

NEGOTIATION

Often overlooked but in many ways the cheap-

est, quickest and simplest method of resolving
disputesis direct negotiation between the par-

ties. They can bring into the negotiationswhat-

ever factors they choose and are not bound by

any particular format. The problem with such

negotiationsisif they are held at the sameleve

asthat at which the administrationdof the con-

tract has been conducted. The representatives
have probably already dug themselves into

entrenched positionsfromwhichtheywill find it

difficult to move. The dispute has not only
become persona but the way in which they
defineit isin the narrow terms o the particular
problem which faces them. To continue the
military analogy, they cannot lift their heads
abovetheparapet.

For this reason some commercial contracts
provide that as a first step the negotiations are
raised to an appropriate senior management
level,say toapartner or director, whoisawaredf
the contract but who has not been involved in
the day-to-day management. It is hoped in this
way to put on onesidethe mutual suspicionand
antagonism which are preventing sensible
debate and to take a much broader and rational
look at the issueswhich are dividing the parties
with the genuine intention o arriving at a
solution and not just repeating the same old
arguments.

In order to be effective the negotiations

should be planned for and carried out profes-
sionaly with clearly defined objectivesand the
will on bothsidesto reach agreement.

ALTERNATIVE DISPUTE RESOLUTION

Alternativedispute resolutionisaform o struc-
tured negotiation in which the partiesarefacili-
tated in resolving their dispute themselves
through the employment of a conciliator or
mediator. Theessential differencebetween ADR
and other forms o dispute resolution is that
there is no judgement, decison or award
imposed on the parties. If they reach an agree-
ment then it istheir agreementwhich they have
entered intovoluntarily.

In its usual form within the UK the parties
agreeon achoiced amediatorlconciliatoror in
default of agreement the contract will provide
for the appointment o one by an independent
body such asthe Centrefor Dispute Resolution.
Themediator issent abrief by each of theparties
which summarizes their case together with
copiesd therelevantdocuments. In practicethe
mediator will cal the parties together on his
appointment and givedirectionsasto the docu-
ments which he wishes to see and the form
which the mediation isto take. Therewill be an
initial meeting of the parties together with the
mediator at which each will have the oppor-
tunity of presenting his case. The parties will
then retire to separate rooms and the mediator
will discusstheir casewith eachindividually and
seek tofind somecommonground uponwhicha
settlement could bebased.

Insoactingthemediatorisnottryingtosolve
the dispute in the sense of determining the
party's rightsbut tryingto find away forward to
resolve their differences. It is often the case,
especialy when the partiescontemplate a con-
tinuing business relationship, that one o the
partiesor the mediator will suggest commercia
steps which could be taken but which do not
directly relate to the dispute, for example to
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improve one party's cash flow or the award o
new business.

There has been a significant increase in
recentyearsintheused ADRintheUK incom-
mercial disputesand in the constructionindus-
try, and its use has been encouraged by the
courts, especialy sincethe Wodf reformsof the
aivil justicesystem. Partiescan now be required
before action to consider using ADR as a means
of resolvingtheir dispute.

Theadvantagesof ADR are;

@ it is quicker than either arbitration or liti-
gation

® thecostsareafractionadf what it would cost to
gotoarbitrationorlaw

@ it does not tie up for aslong the time of the
executivesdf thecompanies

® becauseit doesnot resultinadecision, but in
a mutually acceptable agreement between
the parties, it does not prejudice their future
business relationship - no one has ‘won' or
lost" — which makes it an ideal method
for resolving disputes in the context of
parmering-ty peagreements

o unlikelitigation,itisprivate

® costsare borne by each party and they share
thecostsdf themediator equaly.

There are disadvantages, but only if one party
abusesthe ADR processand is not interestedin
comingto agreement. If that partyissoinclined
he can use the ADR processasa delaying tactic
and also asameansd ngthestrength or
otherwise of the other party's case. The ideal
situation for the use of ADR is when the time
and the costswhichwould beinvolved in either
arbitrationor litigation are excessivein relation
tothesumsd money in dispute, and the parties
want to negotiate a settlement and go on doing
businesswith each other.

Equdly there are afew situationswhich are
not suitabl efor theuseof ADR:

® when the issue which dividesthe partiesis
genuinely oned principleand neitheris pre-
pared to settle the dispute on a pragmatic
basisandforget theprinciple

@ when one party at least wantsa decision on
amatter o law, that istheinterpretation o a
particular contractual clause - for example,
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a locd authority wants legd judtification
to support a decision to pay a contractor's
clam

@ whenat least one partyisdeterminedto make
used pointsd legd or contractual technical-
ity which are devoid of merit, unless the
mediator caninduceachanged mind.

It issuggested that in amodem form o contract
whether for constructionwork or otherwisethere
should beincluded an ADR provision with tight
timelimitsasafirst stepinthedisputeresolution
B €ontract &an be'deni od the ri gt & Ay time
to go to adjudication but thereis nothingto pre-
vent themfromagreeingto try ADRfirst. ThelCE
conditionsdo thisin clause6(5), which provides
that before any reference to arbitration either
party may seek the agreement of theotherfor the
dispute to be considered under the Institute of
Civil EngineersConciliationProcedure.

ADRisdf coursevoluntary. A party cannot be
compelled to engage in ADR against their will
and thereforeif ADR isincluded in the contract
there should be some clause providing for the
disputeto be determined by someother means,
eitherarbitrationor litigation.

Assuming that the ADR processis successful
it is recommended that the settlement terms
should immediately,and idedlly before the par-
tiesdisperse, be convertedinto alegaly binding
agreement which can then be enforced by an
actionfor breach o contract.

If, however,thedisputeisnot resolved within
the time period dlowed in the ADR agreement,
usualy no morethan twodays, it may beadvan-
tageous to ask the mediator for a written report
setting out hisviewson what hewould consider
to be an appropriate settlement, or at least a
ranged settlement terms, withinwhich the par-
ties can continue direct negotiations. In the
author's experiencethiscan lead to arapid con-
cluson d thedispute by providingafoca point
onwhichthepartiescanthen co-ordinate.

ADJUDICATION

TheLatham Report into the constructionindus-
try identifiedamajor problemin theindustry as
beingthelack of arapidprocedurefor thesettle-
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ment o disputes, particularly those involving
the payment of sums of money with the result
that cash doesnot flow speedily. Thereport rec-
ommended therefore that a system of adjudica
tion should be introduced into dl construction
contracts, underpinned by legidation; theaward
o the adjudicator to be implemented immedi-
aely.

That recommendation was accepted and
incorporatedinto the Construction Ad 1996 and
the Schemefor Construction ContractsSl. 1998,
no. 649.

Brieflythe Adt providesthat:

@ aparty to aconstructioncontract (asdefined
by the Adt) has aright at any time to refer a
dispute arising under the contract to adjudi-
cation

@ the contract shall provide for the appoint-
ment o the adjudicator within 7 days of a
noticed referral of adisputetohim

@ the adjudicator shall reach a decisionwithin
28daysd areferra of thedisputetohim

@ the adjudicator shall act impartially and can
taketheinitiativein ascertaining thefacts or
thelaw

@ the adjudicator's decision is binding on the
parties until the disputeisfinaly determined
by legd proceedings, arbitration or by agree-
ment betweenthe parties

e theadjudicatorisnot to beliablefor anything
done or omitted in the discharged hisfunc-
tion as an adjudicator unless done in bad
faith.

If the contract does not comply with the pro-
visonsdf theAd summarized abovetheScheme
for Construction Contracts relating to adjudi-
cation shall gpply. The scheme detailsthe pro-
cedurefor the appointment o the adjudicator,
his powers and the effects of his decision. He
must be a neutral person actingin his personal
capacity and must not bean employeed any of
the parties.

In order to avoid referenceto the schemethe
main institutesin the constructionindustry, the
ICE and XCT, introduced amendments to their
standard forms covering adjudication. The ICT
provisons are clearly compliant with the Act.
The ICE amendments, however, seek to retain

the engineer in his traditional role o beingthe
first person to whom a matter on which thereis
dissatisfactionis referred. It is then stated that
no matter shall constitute a'dispute’ until the
engineerhaseither given hisdecisiononit or the
timefor him to do so has expired. Whether this
trick will work or not remainsto be seen. Many,
including the author, doubt that the partiescan
in this way prevent the operation of the Ad
which clearly states that a party hastheright at
any time to refer a dispute to adjudication and
dispute includes any difference. If these doubts
are correct then the ICE scheme is non-com-
pliant. At the time of writing the matter has not
yet comebeforethecourts.

The NEC when it wasfirst issued contained
provisions for adjudicationwith the intent that
therewould besomeonegenuinelyindependent
d the parties who would decide disputes.
Following the passing of the Construction Act
these provisionswere not wholly compliant and
it has been necessary to introduceamendments
to bringthe NECintoline.

Unfortunately in two respects the amend-
mentsdo not seem to becompliant withthe Act.
First, any disagreement by theemployerwithan
action or thefailureto takeaction o the project
manager isexcluded fromthe meaningd adis-
pute referable to adjudication. An employer
should certainly amend clause 90(2) so that it
appliesto adissatisfactioneither of the contrac-
tor or theemployer.

Second, the authors o theamendment have
sought, in the same way asthose o the amend-
ments to the ICE conditions, to impose a pre-
liminary step before a matter of dissatisfaction
becomes a dispute. A four-week period must
elapse after notice o dissatisfaction has been
issued, presumably to allow negotiations be-
tween the parties and the project manager,
before either party can refer the dispute to
adjudication. Strictly this means that the NEC
does not comply withthe Adt inthat a party can-
not refer adispute'at any time'. Thedistinction
between dissatisfaction and a dispute seems
meaningless. Rudi Klein in an article in
Construction Lawin March 1999 drew attention
toacasein Austraiainwhichthe SupremeCourt
o South Australiadecided that an expressiond
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dissatisfactionwouldindicatethat adisputehad
arisen (100F Australian Trustees v SEAS Sapfor
Forests1995).

One particular problem which was foreseen
by many commentators on the Ad and the
scheme at the time when they were introduced
wasthat of enforcement. The Adt does not refer
to the issue and the scheme rather strangely
refers to s. 42 of the Arbitration Ad 1996 as
applyingto the schemewith some minor conse-
quential amendments. Section 42 refersto the
power o the court to make an order requiring a
party to comply with a peremptory order made
by the tribunal (for which substitute the adjudi-
cator).

Theusual method, it wasthought, would be
by way o an applicationto the court for sum-
mary judgement to enforce the adjudicator's
decision, but it wasnot clear what theattitude of
the courtwould beto such an application. There
was dso thought to be a problem if the contract
contained an arbitration clause in the usua
form, sincethecourtwould beobligedto stay the
applicationto arbitration because s. 9(1) of the
Arbitration Act gives the court no discretion in
thematter.

For thisreasonin their amendmentsto give
effect to the Construction Act both the ICE and
JCT have removed from the scope o the arbi-
tration clause any disputeor differencerelating
totheenforcementd any decisiond theadjudi-
cator.

In the cases which have come before the
Technology and Congruction Court the
approach o that court sofar has beenrobustin
the enforcement of the adjudicator's decision.
The court has interpreted the Ad and the
scheme purposively in order to give effect to
what the court has perceived to be Parliament's
intentions, that is 'that disputes are to go to
adjudicationand the decisiondof theadjudicator
has to be complied with pending fina deter-
mination... and that if not complied with were
to be enforced without delay' (from the judge-
ment o thecourt in Qutwing Construction Ltd v
Randell & Son Ltd [1999] TOC 100). Thecourt has
further shownthat it hasnotimefor legd techni-
calities such as whether the meaning o 'de-
cison' isthat it isalawful and valid decision so
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that if its validity is challenged it cannot be a
decisonwhichishbindingand enforceable. That
argument was decisively rgected by Mr Justice
Dyson in Macob Civil Engineering v Morrison
Construction Ltd [1999) 64 CON LR 1, who
appliedwhat hesaidwasthe'plain and ordinary’
meaning o the word so that a decision was
gill a decision even if it was wrong. He was
clearly strongly influenced in his judgement by
thefact that acceptanced theargument would,
as he put it, 'drive a coach and horsesthrough
theAct.

Thenature o the adjudicator'sdecisionwas
further considered in Bouyges UK Ltd v Dahl
JensenUK Ltd November 1999, whereit washeld
that if an adjudicator decidesa disputethat was
referred to him, but his decision was mistaken,
then it wasand remainsavalid and bindingde-
cision even if the mistakewas d fundamental
importance.

Adjudication has come of age and so far at
least the fears o the legd commentators have
not materialized. Cf courseonewouldliketo see
one or more decisions o the appellate courts
beforeconcludingthat adjudicationwill remain
an effectivemeansd obtai ningtherapid, evenif
sometimesrather rough, justicethat it hassofar
provedtobe.

EXPERT DETERMINATION

Certainforms o contract, in particular the Red
Book, providefor specifiedissuesto bedecided
by a person acting as an expert and not as an
arbitrator,what is referred to as expert determi-
nation. In many ways there is a smilarity
between adj udi cationand expert determination.
The main distinction is that invariably the de-
cision o the expert is expressed to befina and
bindingon the partiesand thereistherefore no
appeal fromittoacourt. Asit hasbeenexpressed
acourt will only interfereif the expert hasasked
himsdf the wrong question, for example one
outsidehistermsd reference, but not if heasked
himsdlf theright questionin accordancewith his
instructions but has given the wrong answer
(Jones V Sherwood Computer Servicesplc [1992) 1
WLR 277 and Norwich Union Life Insurance
Society v P&O Properties HoldingLtd and Others
[1993) ES 108). The parties having chosen the
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expert and agreed to abide by his decision are
bound byit.

Expert determination is a useful way in
which to obtain a rapid and final decision on
matters of a technical or semi-technical nature
but thereisno restrictioninlaw astothe matters
withwhichtheexpertcandeal. Itisuptothepar-
tiestodecidehisscoped work Inthe Red Book,
for example, it is provided that disputesrelating
to variations or the pricing of variations and
about certificatesdf completion o construction
areto be referredto the expert and are removed
thereforefromthescoped thearbitrationprovi-
sions.

ARBITRATION

In 1984 arbitration was famoudy described as
'no moreand nolessthan litigationinthe private
sector'. While both the ICE and JCT had made
vaiant efforts in their respective sectors o
interest to introduce arbitration rules with the
intention of introducingflexibilityinto the pro-
ceedings and reducing time and costs it was
clear that there was the need for a genera
Arbitration Ad which would rehabilitate arbi-
tration asthe preferred method of dispute reso-
lution. In general commercial practice outside
the fidd o construction London wasin danger
of losingitsplaceasthechoiced venuefor inter-
national arbitrations.

The 1996 Arbitration Adt isasignificantstep
forwardin giving autonomy to the partiesor, in
default of their agreement, to the arbitrationtri-
bunal, to decide their own procedura and evi-
dential matters. Thereisno longer any need for
thetribunal tofollow davishly court procedures,
to engagein what has been termed ‘wigless liti-
gation'. Now the tribunal is required to 'adopt
proceduressuitableto the circumstancesd the
particular case, avoiding unnecessary delay or
expense so as to provide a far means for the
resolutionof themattersto bedetermined'.

One particular issueis the ability of thetri-
bunal toadopt aninquisitoria procedure, thatis
ascertaining the facts or the law for itsaf. It is
now clear that in the absence of agreement by
the parties, which dwaystakes precedence, it is
for the tribunal to decide the proceduresto be
used including whether these are to be inquisi-
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torial or not, aswell asthe rulesto apply to dis-
covery, the admissbility of evidence and
whether and to what extent there should be oral

or written evidence or submissions. If the par-
ties, ontheadvicedf theirlawyers,weretoinsist
ontheused full-blownprocedureson thesame
linesasthose used in court proceedings, against
the wishes of the arbitration tribunal, it seems
arguablethat thetribunal would havethe power
to pendlize the parties under s. 63 of the Act
whenit cameto anaward of costs.

Ancther interesting development is that
s.46(b) o the Act now dlows the arbitrator, if
the parties so agree, to decide the dispute not
in accordance with a specific law but ex aequo
et bono or by the tribunal acting asan amiable
compositeur. This haslong been the practicein
continental Europe, especidly in cross-border
commercial disputes, and should improve the
attractivenessof London asan arbitrationcentre
athoughit isdoubted if it will be much usedin
theconstructionindustry.

Three particular problems have arisen with
regard to arbitrationin the constructionindus-

try:

® \What constitutesan arbitrationagreement?

® Theright of appeal tothecourts.

@ Staying actions for summary judgement to
arbitration.

On thefirgt point the Court of Appeal have held
that inorder for an arbitrationclauseto beincor-
porated into the contract the clause must be
expredy referred to in the document which is
rdied upon as the incorporating writing
(Aughton v MF Kent (1991) 57 BLR 1). Thiswas
not followed in Black Country Development
Corporation v Kier Congtruction Ltd July 1996,
where the Officid Referee held that it was
sufficient if the document containing the
arbitration provision, the ICE 5th edition con-
ditions, had beenincorporatedintotheexecuted
agreement asthisgaveeffect to theintentionsof
theparties.

Now the 1996 Act saysthat the referencein
an agreement to a written form of arbitration
clause or to a document containing an arbi-
tration clause constitutes an arbitration agree-
ment if the reference is such as to make that
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clause part of the agreement. Thisseemsto sup-
port the Black Country interpretation but the
matter istill not freefrom doubt and problems
seem likely to continue, especialy with sub-
contracts, becaused thecasual way inwhichthe
constructionindustryformsitscontracts.

Onthesecond issue, thereisnow avery lim-
ited right of appeal to the court on apoint of law.
The parties may in their contract exclude the
right of appeal. If they do not an appeal can only
be made either if dl partiesagree or the court
grantsleaveto appedl. It will only do that if the
courtissatisfiedthat:

® thequestionsubstantiallyaffectstherightsdof
oneor mored theparties

® thedecisond thetribunal iseither obvioudy
wrong, or thequestionisoned general public
importanceand thedecisiond thetribunal is
at least open to seriousdoubt, and it is just
and proper in dl the circumstancesfor the
courttodeterminethequestion.

Thethird issuewhich hasworried the construc-
tionindustry, and which was referred to earlier,
is that if the contract contains an arbitration
clause then the court has now, under the 1996
Adt, no discretionasto whether or not to stay to
arbitration any lega proceedings brought by
either party which under the agreementisto be
referred to arbitration. Unless for some reason
the arbitration provisons are null and void,
inoperativeor incapable of being performedthe
court must stay the legd proceedingsto arbi-
tration. Legd proceedings would include any
applicationfor summary judgement for money
due under acertificateissued by thearchitector
engineer for which therewas no redly arguable
defence. Despite the absence o an arguable
defencetherewould still be adisputewithinthe
meaningd a standard arbitration clause under
the decision in Halki Shipping Corpn v Sopex
OilsLtd [1998] 2 All ER 23. It was held that there
wasadisputein relationto aclam for asum of
money if the defendant does not admit the
clam or pay the sum demanded regardless o
the strength or otherwise o his defence to the
clam.

Although the JCT have amended their form
todlow achoiceto bemadebetween arbitration
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and litigation and despite some comments
suggestingconstructionlawyerswill advisetheir
clientsthat litigationisthe preferred choice, it is
thought that the construction industry in
genera will continuetofavour arbitration.
However one advantage which it was
thought previoudy that arbitration possessed
over litigation, that an arbitrator could open up,
review and revise an interim certificate, but a
court could not do so, has been removed by the
decison o the House of Lords in Beaufort
Developments (VI) Ltd v Gilbert Ash (NI) Ltd
[1998] 2All ER778 whichover-ruledthedecision
in Crouch. It has now been made clear that the
court possessesan inherent jurisdictionto open
up and review interimcertificatesand thereisno
needforthecontracttosay so.

LITIGATION
Thenewcivil procedureruleswereintroducedin
April 199. They haveperhapstwo main thrusts.
First, not only should casesonly ever go to trid
when it is absolutely necessary but they should
never actualy be started unlessiit is necessary
for them to do so. Litigantswill be encouraged
positively by judges to consider settlement of
their dispute either by direct negotiation or by
theused ADR and, if appropriate, proceedings
will beadjournedfor atimeto alowfor this. The
aim o the new rulesisthat litigation should be
an act of last resort. Second, and this relatesto
thefirgt, it isthe court and not thelitigantswho
should manage the process so that cases are
dealtwithjustly. Thisrequires, for instance, that
proceduresand costsshould beproportionateto
the nature and complexity o theissuesinvolved
and that cases are dealt with in a reasonably
speedy manner.

The new rules do not o course change the
essential sequenced thelitigationprocess:

submissiondf theinitial claim

issued thedefence

mutual disclosured dl documentson which
a party relies as wel as dl which could
adversely affect hiscase

exchanged witnessstatements

thetria itsdlf.

What they seek to do isto ensure that the state-
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ment of clam and the defence properly identify
as precisely as possible the true nature o the
caseand theissuesinvolved.

One issue o particular significance in
construction cases relates to the use of expert
witnesses. Expert evidence may now only be
called with the court's permission and in giving
permission the court will consider the com-
plexity and size o the case and the costs
involved. The fees o expert witnesses have
been a major source o the excessve costs in
some construction cases. The courts also con-
tinue to stressthe duty of the expert to help the
court, to present evidence which is his own
objective and unbiased opinion independently
produced. If the evidence is perceived to be
biased in favour of the party who is caling
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him or, worse, he appears to be acting as advo-
cate for the cause for which he has been
instructed, the court will downgradeor evendis-
miss such evidence and the party cdling that
witnesswill be penalizedin cost (Civil Procedure
Rule 35 and the decision of the Court of Apped
in Clonard Developments Ltd ¥ Humberts 15
January 1999).

Given the obvious determination o the
judges to make the new rules work there is
no doubt that they will do so and litigation
as a means o deciding significant disputes
will be substantially improved as a result. It
will, of course, also be assisted by the Beaufort
Developments cases referred to earlier, which
established that the court has the full power to
openup, reviewand reviseinterimcertificates.
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Particular formsof contract

Previouschaptershavebeen concernedwith the
commonformsd contract and methodsof con-
tracting for construction works and for the
design, supply and instalation of eectrical
mechanical equipment and process plants.
Thereare, however, other contractual situations
for what can broadly be called engineeringwork
which,whilethey posecertaind thesame prob-
lems, have particular featuresaf their own. Both
havebecomed significantimportancein recent
years and their main characteristics are briefly
examined in thislast chapter. Thesetwo forms
ae

® contractsfor the design, supply, instalation
and commissioningd computerized systems
@ facilitiesmanagementcontracts.

FOR COMPUTER

It is most unwisefor the purchaser to consider
theuse o either his own standard termsfor the
purchase o goods or the supplier's standard
termsd saleor licencein contractsfor computer
systems. The purchaser's standard terms will
almost certainly not cover many o the essential
points, whilethesupplier's termswill bestrongly
biased in his favour and include wide-ranging
exclusonsd liability. While these may be open
to challenge under the Unfair Contract Terms
Act 1977 the purchaser is not in the businessof
buying alegd disputewhich will quite likely go
totheCourt of Appeal.

In any computer systems project there will
normally be not one but severd inter-linked
contractsfor the purchased the system which
will include:

@ the contract for the development o the sys-
tem

@ alicence by the supplier covering the use of
hi salready devel oped software
licences(s) from third partieswhose software
istobeintegratedintothesystem

® amaintenanceand programsupport contract

@ an escrow agreement covering the deposit of
the source code for the aready developed
software and provisionsfor the purchaser to
beentitledto accessthesourcecode.

Thereareat present no suitablestandard forms
for such contracts, other than the escrow agree-
ment, which are generally accepted by suppliers
and purchasers. The standard formsfrom sup-
pliers should not be accepted without funda-
mental modifications. TheChartered | nstitutedf
Purchasing and Supply is currently engaged in
substantially modifying its so-called turnkey
form which it is hoped will fill the gap. In these
circumstancesthere isset out below a checklist
from the purchaser's viewpoint o the mgor
pointswhich requireto be covered in the con-
tract documentation, concentrating on those
provisionswhich are of particular relevance to
computer system contracts. Many other clauses
of a more standard nature, for example con-

fidentiality,and dispute resolution havealready
been discussed earlier in the book and do not

requirefurther comment.

DEFINITIONOF THE SYSTEM
This will

1 Standard software which has already been
developedby thesupplier.

2 Bespoke softwarewhich is developed under
thetermsd thecontract.

3 Hardware provided either by the supplier or
third parties.

In addition there may be software already de-
veloped by athird partyor by the purchaserhim-
.

OBLIGATIONS OF THE SUPPLIER

1 Provide the system in accordance with the
purchaser's statement of requirements. This
isan essential document for the purchaserto
produce. It must betied in with thecriteriato
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be established for acceptance testing. Note
Thisisastrict obligation and not one to use
'best endeavours' or 'seek to ensure. There
may wdl beargumentsfromthesupplier that
he cannot guaranteethe softwareto be'error
free. Thisis understandablewhen it is first
supplied but not at the stage o acceptance
testing. At the least the statement o require-
mentsshould cover:

@ statement of the functional requirements
whichthesystem must achieve

@ number of terminalsat which dataisto be
accessed

@ efficiencyincontinuousoperation

® speed at whichthesystemisto operateand
itscapabilityto meet peak load conditions

® robustness d the system to continue to
operateefficientlyoveritsforeseeablelife

® flexibilitydf thesystemso that it iscapable
of modificationto cover future changes or
expansioninuse

@ cased maintenance.

Carry out the work under the contract with
theskill, careand diligenceto beexpected of a
competentcontractorinthe particularfield of

software to which the contract
relates.

Design, and install the
bespokesoftware.

License the purchaser to use the developed
software on the terms of the licence specified
inthecontract.

License the purchaser to use any other third
party on the terms specified in the
contract. Note The purchaser must obtain
confirmation of the powersdf the supplierto
sub-license.

Supply, ddliver and install thehardware.
Carry out testingin accordancewith thetest-
ing plan. To the maximum extent practicable
this plan should be agreed pre-contract and
included in the contract documentation, par-
ticularly theacceptancetestingwith detail sof
test methodology.!

Perform the contract in accordance with the
key datesspecifiedinthecontract programme.
Again thesemust be defined pre-contract and
tiedinwiththetermsd payment.

FORMS OF CONTRACT
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9 Co-operatewith the purchaser and dl others
involved in the contract. There will be the
need for interchanged information between
dlinvolved.

OBLIGATIONS OF THE PURCHASER

1 Providesuitablepremisesfor theinstallation

2 Co-operatewiththesupplier.

3 Providenecessaryinformation.

4 Provide necessary daff for training/oper-
ation.

MANAGEMENT

1 Appointment and powersdf purchaser's pro-
ject manager.

2 Appointment and powers o supplier's con-
tract manager.

3 Submissiondf progressreportsand their for-
mat.

4 Progressmeetings: how often/who attends.

5 Keysupplier'sstaff and restrictionson right to
change.

SOFTWARE OWNERSHIP OF RIGHTS AND
LICENCE

1 The ownership of the rights in the software
being developed under the contract should

belong to the purchaser. The purchaser
should consider whether or not to grant the
supplier a non-exclusive licence with power

to sub-license other customers.
2 The in the already developed soft-
ware will remain with the supplier who will

grant the purchaser a non-exclusive licence.
Particular pointsto be covered in thelicence

would be:

@ extent of permitted use. Thisshould alow
for networking and home use. It may be
necessary a so to consider use by othersto
whom the purchaser has outsourced work
or engaged for purposesd facilities man-
agementor may do sointhefuture

® number d copies which the purchaser is
entitledto make

@ whether the purchaserisentitled to decom-
pile or reverse-engineer the software to
enable it to inter-operate with any other
independentlyproducedsoftwareor to cor-
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rect any error. The purchaser is given
limited rightsto do thisunder the Copyright
(Computer Programs) Regulations 1992,
which amend certain sections o the
Copyright, Designs and Patents Act 1938,
butitisuseful tostatetherightsexpresdy

® the royalty sum or fees payable. If alump
sum, whichisquiteusual,thenthetermsdf
payment should provide for a substantial
proportion only to be payable after the
passingdf theacceptancetests

@ awarranty that the softwarewill meet the
performance requirements and be free
from defects during the period set out in
thecontract.

3 On the assumption that the purchaser is not
to beprovidedwith thesourcecodein respect
of theaready devel opedsoftwareit should be
provided that the supplier should deposit the
source code with an independent escrow
agent togetherwith al necessary documenta-
tion and instructions for its use. The pur-
chaser should then have the right to access
the source code if the supplier goes out o
businessor ceasesto maintai nthesoftware.

4 Other termswhich would normally be found
in the licence agreement regarding ter-
mination and limitation of liability could
moreappropriatelybeincluded in the overall
contract.

ACCESS

1 The supplier will need access to the pur-
chaser's premises as well as to any existing
systemwithwhichthenewsystemmustinter-
face, and alsoto the purchaser'spersonnel.

CHANGE CONTROL PROCEDURE

1 Modificationsareamost inevitableand there
should bea procedurecovering:

® whoisentitledtoinitiatethem

® the modificationonly to be proceeded with
after agreement on its effect on price, time
and performance requirements. In default
of agreement the issue to be settled by an
independent expert, a clause for whose
appointment and so on should beincluded
inthecontract.

TERMS AND CONDITIONS OF CONTRACT

PRICE AND TERMS OF PAYMENT

1 The price should preferably be a lump sum
which can be broken down into elements, for
example the various stages o bespoke soft-
ware development, the price for the licence
for the devel oped software, the pricesfor the
units o hardware, price for installation and
another for testing. If the extent of the devel-
opment work is such that no supplieriswill-
ing to quote a meaningful lump sum price
then there is no alternative but someform of
cost reimbursement. The purchaser should,
however, at least negotiate the supplier's
overheads and profit as a lump sum which
does not change if the reimbursable costs
increase otherwisethan asaresult of aformal
change order. Vay close monitoring of
costsincurred against progressachieved and
estimated costs to complete is obvioudy
required.

2 While recognizing that the supplier will
need to maintain his cash flow a substantial
element should beretained until after thesys
tem has been tested and accepted. A higher
amount shoul d be retainedthanwould bethe
case with a normal construction contract
becaused theriskelement.

3 Payment should be set out in a scheduleand
tied to the achievement o the various stages
which must themsel vesbecareful lydefined.

4 Actud payment should be within 30 days of
certification of achievement of a stage. Pro-
vison should be included for interest on
delayed paymentsat 6-8 per cent above bank
rate.

TIME FOR COMPLETION

1 The need has dready been identified for a
programmewith key datesfor the completion
o activities and the relating o these to the
entitlement to payment. Theissueiswhether
or not it issensibleto go further and provide
for the payment o liquidated damagesfor late
completion and, if so, what should be the
definitiond 'completion’. The point wascon-
sidered previoudy in relation to process
plants. There one answer wasto define'com-
pletion' as the '‘completion of construction'.
Not only was constructionamost wholly the
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responsibility of the contractor but it was a
straightforward activity for which afirm date
could reasonably be given - force mgeure
excepted. When it cameto later stagesd test-

ing, however, which might involve ‘tweaking'

the plant to achieve the required results, it
became more difficult, especialy with an
untried process. Much the same problem
exists with software development. Even the
courtshave recognized that origina software
will require de-bugging and that one cannot
expectit to bed satisfactoryqualitywhenitis
first delivered. It hasbeensaid by the Court of

Apped that 'software is not necessarily a
commadity which is ddlivered once and for
dl. It may haveto be tested and modified as
necessary. It would not be a breach of con-
tract at al to ddiver software in the first
instancewith adefect in it. No buyer should
expect a supplier to get his programme right
first time."

Given this background, while it makes sense
to have a programme, relate payment to the
achievement o key dates within the pro-
grammeand monitor the programmeclosdly,
doesit makesenseto gofurther and includea
clausefor liquidateddamagesfor delay?If so,
what should constitutethe date againstwhich
delay isto be measured? It is suggested that
thereis no singleanswer. If the development
workinvolved forwhichthesupplieriswilling
to quote a firm lump sum price is relatively
limited, then it is suggested that it may be
appropriatetoincludeliquidated damagesfor
delay, and the point at which it isto be deter-
minedwhetherthesupplier hascompletedon
time or not should be when both hardware
and software are ready to betested asan in-
tegrated system. Thisassumesthat there have
aready been testscarried out satisfactorilyor
defects corrected at the unit and subsystem
stages.* O course the purchaser would like
the completion date to be when the system
passed its acceptance tests, but this is only
likelyto befeasibleif theamount o thedevel-
opment work is very limited.* In any event
whichever definitionfor completionischosen
the programmeshould dlow for thefull range
d testing involved to have been completed,

defects corrected and re-testing as necessary
completed. Failureto dlow adequatetimefor
testing and defects correction is a frequent
caused contractsrunning late.5

Perhaps rather strangely in The Salvage
Association v CAP Financial ServicesLtd case
(see p. 166) it was held that there was an
impliedtermthat timewasd theessence. Itis
recognized that time is usudly regarded as
beingd theessencein contractsfor thesaledf
goodsbut not soin contractsfor services. Itis
suggested that if the contract includesafirm
date for delivery but no liquidated damages
there should be included an expressright to
terminateif the dateisnot met or progressis
not in accordance with the programme and
does not improveafter noticeto the supplier
d his default. If liquidated damages are
included there should be an express right to
terminate after notice once the maximum
liquidated damageshave been paid or againif
the contractor isin default in not complying
with the programmeand doesnot remedy the
default.

ACCEPTANCE TESTS AND TAKE OVER
1 The acceptance tests are at the heart o the

contract. The importance has aready been
referred to above d their being set out in the
contract together with the test methodology.
There should also be included any responsi-
bilities of the purchaser. Assuming that the
system passes the acceptance tests, and it
should do so if earlier testing has been prop-
erly conducted, the purchaser takes over the
systemwhich then becomesin the usual way
his responsibility other than for the defects
liability obligationsof thesupplier.

If the system falls the tests they would nor-
mdly be repeated by the supplier. The pur-
chaser's remedy if the system fails one or
mored the repeat acceptancetestsshould be
considered. It may be that the purchaser,
rather than alowing the supplier to continue
to try and rectify the system, would bewilling
to accept the system even with reduced per-
formance against a reductionin the contract
price. If thispossibility isforeseenit shouldbe
provided for specificaly and provison made
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for expert determination of the reductionin
priceif thepartiesfail toagree.

3 Oncethe reductionin priceis pad the pur-
chaser takesover thesystemand thecontract
continues.

WARRANTIES AND DEFECTS LIABILITY
1 Impliedliabilities:

® softwarewhichisprovidedonadisk or any
other physical medium will be considered
as goods for the purpose o the Sde o
Goods Act. Accordingly its supply will be
subject to theimplied conditionsdf the Act
and to the provisons o the Unfair
Contracts Terms Act as to the extent to
which such conditionscan be excluded. If
the software is supplied by copying
from the supplier's media onto the pur-
chaser's media or viaa telephoneit is not
'‘goods  but will be subject to an implied
obligation at commonlawthat itis'reason-
ably capabled achievingitsintended pur-
pose

® although the implied conditions in the
SEA as to description, satisfactory quality
and fitness for purpose can be excluded
in acontract between two busi nesses, sub-
ject tothetest of reasonablenessunder the
UCTA, theimplied conditionsastothepur-
chaser's quiet possesson cannot be
excluded. Thisprovisionwould almost cer-
tainly be breached if a third party could
establishthat itsintellectual propertyrights
had been infringed. There cannot aso be
excluded death or personal injury caused
by thesupplier'snegligence.

2 Express liabilities. It is common in IT
contracts to exclude the implied conditions
o the SEA asto quality and fitness for pur-
pose and to substitute limited express
warranties. Provided that the express war-
rantiesare not unreasonablylimitedeither in
scope or time they would probably be con-
sidered as reasonable under the UCTA in a
contract between two commercia partiesdof
roughly equal bargaining strength. A reason-
ableexpresswarranty would probably be one
that:

® covered the failure of the system in any

respect to conform to the purchaser's
requirements stated in the contract or
other provisionsaf thespecification

@ provided an adequate remedy in terms of

makinggood thedefectwithinthetimelim-
itsestablishedin thecontract. Thereshould
dways be time limits stated which should
be related to the consequences o failure.
For a defect causing the system to be
totally non-operational thiswould beafew
hours

@ wasfor areasonableperiod of time—-say 12

months. It isdoubted whether the 90 days
oftenseenin IT contractswould beconsid-
eredreasonable

@ doesnot givethesupplierthesoleoptionas

to howthedefectisto beremedied.

3 Liability for damages other than for making
gooddefects:

@ almost Al IT contractswill seek to exclude

the supplier's liability for damages, in
additionto making good defects, or at least
to limit the supplier's liability for such
damagestoaspecificsum

while it is probably acceptable under the
UCTA to exclude the purchaser's right to
clam truly consequential damages as
defined by the Court of Appedl in British
Sugar ple v NEI Power Plant Projects Ltd
(seep. 29), itwould probably beconsidered
unreasonable to exclude direct damages.
For the difference see the discussion on
pp- 28-9.

asto afinancia limit on damagesit would
probably be considered reasonableto limit
thedamagesto asumwhich boreasensible
relationship to the supplier's, or the group
of which thesupplierwasamember, insur-
ance cover. Whether or not a limitation to
thecontract pricewould beconsidered rea
sonablewould, it isbedlieved, depend upon
the relationship between the anticipated
loss and the contract price. If the contract
pricewassignificant,asintheStAlbans case
referred to earlier (seep. 169), then such a
limitation would probably be considered
reasonable and the clause upheld, espe-
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cidly if the supplier's insurance company
had required such alimitation clause as a
conditiondf providing cover. If, however,
the contract price was low the limit would
probably not beconsidered reasonable

® Thesupplierislikely to pressfor theinclu-
siond an entireagreement clausewhich it
isusudly in the interests o the purchaser
to excludeso that, if necessary, he can rely
on any representations made by the sup-
plier which have not been incorporatedin
thecontract

TRAINING

1 Thecontract should includefor the supplier
to provide a stated level of training for the
purchaser'sstaff who areintended to operate
thesystemand thisshouldbeincluded within
thecontract price.

2 It may bethat other moredetailed trainingis
required by the purchaser's gaff who are
requiredto maintainthesystem. Theextent of
thiswill depend uponwhether or not the pur-
chaser intends to enter into aseparate main-
tenance contract for the system either with
thesupplieror athird party. Thedetailsdf this
training, if any, may not be clear at contract
stage so it would have to be dealt with by a
changeorder.

ONGOING MAINTENANCE AND SUPPORT

The purchaser, unless having the technical
capability to undertake the ongoing main-
tenanced thesystemwhichin mostinstancesis
unlikely, will need to enter into a maintenance
and support agreement either with the origina
sdller or with athird party. In either event there
should beno'gap' betweentheexpiry of thesup-
plier'swarranty obligationsand thecommence-
ment of the mai ntenanceand support contract.
It isgenerdly consideredadvantageousto the
purchaser to placethe maintenanceand support
contractwiththeoriginasupplier. Therewill then
beno gapor overlapbetweenthetwoobligations,
particularly those contained in thelicenceagree-
ment for the devel oped software. In addition to
theusua provision o maintenanceservicesand
thecorrectiondf defects, the purchaserwill want
to place obligations on the supplier to provide
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any upgrades, modificationsor enhancements
introduced by thesuppliertothat software.

SUMMARY

The essenced system software contracts com-

prises.

@ the statement of the purchaser's require-
ments which should be both comprehensive
andinan objectiveand measurableform

@ the testing proceduresto apply throughout
the contract and in particular the acceptance
tests

® the remedies of the purchaser if the system
does not conform to any of the purchaser's
requirements or subsequently becomes
defective

@ theprovisionsrelatingto theongoingmainte-
nanceand support for thesystem.

FACILITIESMANAGEMENT CONTRACTS

A facilities management contract may include
provison for some supply of goods and it is
essential that the contract details the services.
Theseareusually categorizedinto 'hard' services
which cover the maintenanced plant and build-
ings and 'soft’ services which cover cleaningor
security. Some contractsmay include both. The
vital factor isthat all the serviceswhich the pur-
chaser envisages he will require should be
detailed in the schedule of services to be pro-
vided. Thereisverylittleroomfor theimplication
that servicesnot so specifiedareto besupplied.
Becausethe contractis primarily for services
there is little in the way of statutory support.
Part 2 of the Supply d Goods and Services Act
appliesbut theonlyimpliedobligationsarethat:

@ thesearviceswill be provided with reasonable
skilland care

@ if no time is specifiedin the contract for the
carryingout o theservicesthey will becarried
outwithinareasonabletime

@ whereno contract price hasbeenincludedin
the contract the purchaser Wl pay areason-
ableprice.

While theabovemay be helpful inthecased the
engagementd an individua worker, particularly
in adomesticsituation, it would be most unwise
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to rely upon them in a commercial contract for
facilitiesmanagement.

There are some important pointswhich are
specificto thetenderingand preparationd con-
tractsforfacilitiesmanagement.

DEFINITION OF SERVICES

The definition of the servicesto be performed
should be as comprehensive as sensibly poss-
ible. Rememberthat if theserviceisnot specified
the contractorwillalmost certainly not provideit
without extra payment. It may be necessary to
specify not only what hasto be donewhere, but
aso the timeswhen the service has to be pro-
vided, for example cleaning o the offices
between 2000 and 2400 hours.

SERVICE LEVEL AGREEMENT

The service level agreement forms part o the
contract and setsout the standardsat which the
work is required to be performed. Since perfor-
mance will often be related to payment it is
importantthat thesestandardsare asfar as poss-
ible specified objectively. Instead o requiring
calsto an emergency help desk to be answered
‘as quickly as possible' the requirement should
bespecifiedwithinastated number o rings. The
uniformwhich security saff arerequiredtowear
likewiseshould be specified in detail and not left
to the imagination o the contractor. Cleaning
services, however, are not easy to specify objec-
tively — one person'sidead 'clean’ may wel dif-
fer from another's. The servicelevd should not
be specified so high that the provisiondf the ser-
viceis uneconomicto the client, for examplean
obligation to clean on a daly basis 'so as to
removeall dust' in an open plan office area. But
in circumstances where food is being prepared
and where absolute hygiene is required then
gtrict provisions as to the removal o dust and
grease, the scrubbing down of working surfaces
andsoonarenecessary.

Itisuseful to include provisionsfor frequent
meetings between the respective project man-
agersfor theclient and the contractor to discuss
and agreeupon theinterpretationto be applied
to services where complete objective speci-
fication df standards is difficult. Such meetings
should beheld immediately a problem becomes
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known so that it is not allowed to become a
serious matter of dispute. It would also bewise
toincludereferenceto an independent expert if
the partiescannot agree.

VARIATIONS AND INSTRUCTIONS

Despitethe best efforts of both sides the speci-
fication of the work to be done by the facilities
management contractor is unlikely to cover
every eventuality. Moreover theclient's require-
ments may change over the contract period. A
clear change control procedureshould beincor-
porated. While the client should have the
absolute right to instruct changesto the speci-
fication the performance of which iswithinthe
contractor's field of expertise it cannot be a
'blank cheque' to order any changewhatsoever.
The change should be within the general scope
of work originally envisaged. Before confirming
the issue of avariation instructionany changes
to the contract in respect of payment and the
contractor's obligations should be agreed
between the parties. Agan it will be useful,
wherethe partiesareunableto agree, to refer the
disagreement to an independent expert.

REGULAR REPORTING

It is important that the parties communicate
regularly so that pointsdf difficulty can be dealt
with virtually as they arise. A weekly meeting
between the respective project managers and
the submission by the contractor of a monthly
writtenreportare probablytheidedl.

CONTRACTOR'S GENERAL OBLIGATIONS

As stated earlier the implied standard in the
Supply of Goods and Services Ad is to use
reasonabl eskill and care. Thiscould bestrength-
ened by theadditiond 'to beexpectedd afacili-
ties management contractor experienced and
competent in thefield of such obligations. The
alternativeisto requiresmply that the contrac-
tor isto performthe servicesin accordancewith
the contract, which would impose an absolute
duty. Clearly obligationsasto health and safety
and compliance generaly with statutory obli-
gations should be expressed as being absolute
anditisunlikelythat thecontractorwill object to
this. However, the contractor may object
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strongly to other obligationsbeing absoluteand
wording such as that given above, which
strengthens the obligation o ‘reasonable skill
and care', may bethe best which the client will
beableto negotiate.

If the facilities manager is supplying mat-
erialsthey should be to the standards set out in
the specification, and wherethe standard is not
so set out the obligationsshould beequivalentto
those in Pat 1 o the Supply of Goods and
ServicesAdt, ss 2-5, whichlargely mirror ss 12-15
o the Sde o GoodsAd. Theclient should con-
sider whether it is necessary to clarify in the
specification any particular purpose for which
thegoodsarerequired. Theseared coursestrict
obligations. It is often provided that where the
standard o the materials is not specified they
should be 'of the highest quality' or some such
similar phrase. Thisislikdly to be objected to by
the contractor asbeingtoo vagueand in practice
it does not seem to add very much to the statu-
tory requirementsd s.4 of the Supply d Goods
and ServicesAdt. Thestatutory requirementsin
s.4 do refer to the material s being reasonably fit
for the purpose provided that the purpose has
been made known to the contractor. The con-
tractor may object tothisonthegroundsthat the
risk would not be covered by his A insurance.
However, it is considered that it isarisk which
thecontractor should bewillingto acceptsinceit
isoneaccepted by sdllersin the normal coursed
business.

STATUTORY REQUIREMENTS

Indl contractswhich involve afirm doing work
on the client's premisesthereis usually a term
that thecontractor must comply with all relevant
statutory requirements. These should not be
spelt out but stated in broad terms. Additionally
the contractor may be required to comply with
the client firm's requirementsas to safety and
securityrulesand regul ations. Theseare not part
d the law and should therefore be detailed in
some document which isreferred to in the con-
tract. It should be madeclear that the contractor
must comply with the statutory requirements
and the client's rules as they apply over the
period of the contract, since as the facilities
managementis often along-termcontract there
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may be changes. If there are changeswhich an
experienced contractor could not reasonably
haveforeseen at thetime d tender which cause
the contractor additional coststhen it is better
for the client to pay the nett additional costs of
the contractor rather than expect the contractor
totaketherisk.

If the contract work involves the repair or
maintenance d a building fabric or electricall
mechanical plant the Construction Design and
Management Regulationswill apply to both the
client and the contractor. In particularthe client
must appoint a competent planning supervisor
and aso a competent principal contractor. Itis
usualy sensible for the client to appoint the
facilities management contractor to fufil both
functi ons,inwhich casethismust bemadeclear
in the enquiry documentsso that the contractor
isaware d hisobligationsand can price them
into his tender. The contract should then spell
out theparticularsd thecontractor'sduties.

INSURANCE AND INDEMNITIES

The contract should require the contractor to
takeout and mai ntainthefollowinginsurances:

® employer'sliability against the risk of injury
or death to thecontractor'sown employees

® public liability againgt the risk o death
or injury to persons or damage to property
caused by the contractor'semployeesto third
parties

@ if undertaking professiona services, say in
relation to a building, professionalindemnity
againgt loss incurred arising out of the con-
tractor's negligent performance of duties
eitherincontractor tort.

Thecontract shoul d state the minimum amount
of insurance cover required and that the con-
tractor should provide evidencethat the insur-
ance has been taken out, and continuesto be
maintai ned,to at |east that value.

As regardsthe building in or on which the
facilitiesmanagement contractorisworkingthis
will normally be covered by the client's own
insurances. Theinsurer would havesubrogation
rights against the contractor, however, if fire or
other damagewas caused to the building by the
contractor's negligence. Either therefore the
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contractor must take out insuranceto cover his
owninterestsin the buildingor theinsurer must
waivesubrogationrights.

Theclient may alsohaveabusinessinterrup-
tion policy to cover loss of earningsduring the
period that the buildingcannot be used. Agan a
waiver o subrogationrightsisneeded.

There are four kinds of potential damages
against which the client will want an indemnity
fromthecontractor:

® death or injury to personsdueto thecontrac-
tor's negligenceor breach of contractor statu-
tory duty, which should be no problem

® physical damageto the property of others -
againnotaproblem

® physica damagetothebuildingcaused by the
contractor'snegligenceor breach of contract.
Theclientwill only needanindemnityfor this
if the contractoristakingtherisk, that is, the
contractor isto insure rather than there bea
waiver o theclient'sinsurer'srightsd subro-
gation. It is important that the indemnities
and insurance policies are in line with one
another

@ economiclosssuffered by theclient asaresult
o the contractor's negligence or breach of
contract. Thisis likely to be resisted by the
contractor on the grounds o inability to
obtain insurance cover or only to a limited
amount. It may be appropriateto limit liabil-
ity to the sum for which the contractor can
obtaininsurancecover.

LIMITATION OF LIABILITY

While the contractor should accept unlimited
liability asregards:

@ injuryordeath topersons,and

® costs of repair and replacement of anything
which has been damaged or made defective
asaresultdf negligenceor breachof contract,

it is most unlikely that he will do so as regards
losseswhichthe client couldincur arising out of
such damage or defect. Non-availability of ser-
vicesuponwhichtheclientreliesfor the conduct
of businesscould resultin enormouslosses. This
can bedealt with essentiallyin one of twoways.
It can be capped in some way to a specific sum
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which in practice may well be the limit o the
contractor's insurance cover. However there
may need to beexceptionsinthe contractwhich
tie in with those under the insurance policy
(otherthan thosefor the excessunder the policy
which should be at the contractor's risk).
Alternatively the contract can provide that the
contractor isto havenoliability for any damages
forlossd profit, whether direct or indirect. The
exclusion clause needs very careful drafting to
ensurethat it iscomprehensive. Remember that
the Court of Appedl hasinterpreted the expres-
sion 'consequential damages as only covering
damages not arising directly and naturally from
the breach (see p. 29) and that therefore an
ordinary lossdf profitswould be direct and not
consequential damages. For an example o the
type of comprehensive drafting required for
such a clause see clause 369 of the MF/1 con-
ditions.

PAYMENT

As with other forms of construction-type con-
tracts there are three possible methods of pay-
ment:

® [umpsum

® cost reimbursementwithafixedfee

® unit rateswherethenumber of unitsisuncer-
tain, for example hot mealsto beserved in a
canteen.

The same principles apply as were discussed
earlier in relation to payment (seepp. 113-18).
Note that with cost reimbursement the fee
should be afixedlump sumwhichisonlyvaried
if thescoped work isvaried by theclient.

The payment mechanism can be used to
penalizethe contractor for below standard per-
formance, or to reward if the performance is
abovestandard. Under thissystem the contrac-
tor accruespointsduringthemonth for each ser-
vice which is below or above standard. The
number of points for each activity below or
abovestandard isweighted according to itssig-
nificance. A room not properly cleaned once
might be only two points. A lapsein thesecurity
system alowing access to the building to an
unauthorized person might be fifteen points.
The points are aggregated at the end o the
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month andthecontractor penalizedor rewarded
accordingtoascalelaid downinthecontract.

There must be some doubt whether or not
such clausesare legdly vdid. If the clause only
penalizesand doesnot reward thecontractorfor
above standard performance, it is more likely
that it may be considered a penalty clause and
thereforeunenforceable. Theproblemisthat the
client will often be unableto show any genuine
loss suffered as a result of the below standard
performance, for examplethe uncleaned room.
As yet the subject has not come before the
courts.

Thereis aso the issue as to whether or not
the pointssystem representsthe soleliability of
thecontractorfor poor performance, or whether
asan dternativetheclient could bringan action
for damages should the below standard perfor-
mance be sufficiently seriousthat the deduction
from the payment would not be sufficient to
cover thelosssuffered by theclient. Thereisno
reasonwhy the pointssystem should not bethe
sole liability of the contractor for the below
standard performance but there would have to
bevery clear and expresswordingto deprivethe
client o its remedy in damages. It is not an
anaogous situation to liquidated damages for
delay since there is no presumption that the
points deducted represent a genuine pre-
estimated theclient'sloss.

STAFF AND SUB-CONTRACTORS

One problem which is common to al types of
service contract wherethe contractor isto carry
out work on the client's premisesisthe quality,
conduct and security considerationsrelating to
the proposed g&ff or thesub-contractors.

In addition to the normal right to have
removed from site any person to whom he

objectsthe client may want theright to vet staff
in advance. This would apply certainly to
security guards and possibly tq gtarf
who have accessto officeswhen they are unoc-
cupied. It should be made clear that any such
vetting does not reduce the facilities manage-
ment contractor'sliabilitiesunder thecontract.
It isrecognized that the contractor may wish
to sub-contract certain parts o the work but
there should be an absolute embargo on any
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sub-contractor to whom the client takes objec-
tion. If the contractor is being employed on a
cost-plus basis then the client should be
involved in the selection df sub-contractorsand
thetermsupon whichthey areemployed.

There are many other clausessuch as period of
the contract, rights of termination and dispute
resolution which should be included but the
aboverepresentsmost d the main pointswhich
are particular to contractsfor facilities manage-
ment. Onemain pointwhich hasbeenomitted is
that of the applicationdf TUPE to the contract.
In many instances TUPE will apply and con-
sideration must be given asto how theriskisto
beallocated. However TUPE isacomplex matter
which is beyond the scope of thiswork and fur-
thermoreisconstantly changing. Theclient and
contractor concerned should therefore teke
specidist adviceon TUFE at thetime of tender-
ingforthecontract.

NOTES

1 A suggested list of items to be included in
most test plansis given on p. 319 of Project
Management by Fidd and Keler, The Open
University, 1998, asfollows

® theobjectivesaf eachkind of test

@ the criteria determiningwhen a particular
testingphaseiscomplete

@ thetestschedule

@ individual responsibilities

® resources required, for example support
software, personnel

@ testing strategy including procedures for
testcases

@ documentationto beproduced

@ test procedures.

Per Lord Justice Staughton in Saphena
Computing Ltd v Allied Collection Agencies, 3

May 1989, and referred to with approval in the
Court of Appeal in St Albans City and District

Councii vICL.

3 In Pro Field and Keller, a
suggested list of testsisproposed asfollows

@ unittesting
@ integrationtesting
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® subsystemtesting
® regressiontesting
® alphatesting

® betatesting

@ acceptancetesting.

Thedifficultyisthat if the devel opment work
isof any significance,then even at thestaged
the beta testing, when the system is being
tested by users for the first time in an
exploratoryway, teething problemsare likey
to be encountered which will requiretimeto
resolve. Toincorporatethistestingwithinthe
completion period would therefore be inap-
propriate,sinceadelay dueto theresolving o
such problemswould not indl probability be
one which was within the contractor's con-
trol. Thethreat of payingliquidated damages
would only inhibit the proper carryingout of
the necessary corrective work and could be
counter-productiveif it resulted in such work
being skimped. The purchaser should have
sufficient protection by ensuring that a sig-

TERMS AND CONDITIONS OF CONTRACT

nificant proportion o the contract price is
only payable when the system passes its
acceptancetestsandistakenover.

It isto be noted that theimplied obligationis
one which arises at common law. It would
not be affected by an exclusion clause which
covered only statutory conditions. Equdly it
is arguable that, provided that the contract
was not on the sdler's standard terms, it
would not be an obligation to which the
Unfair Contract Terms Ad applied, and so
would not be subject to the statutory test o
reasonableness. It is, however, only to be
expected that the courtswould be hostileto
any such interpretation and as a supplier it
would be unwise to rdy upon it. Although
there are minor differences in wording, the
common law obligation seemsto be broadly
the equivdent of the Sae of Goods obli-
gations under sections14(2), and also 14(3),
on the basisthat the intended purpose must
be one which had been made known to the
sler.
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APPENDIX ONE

Draftinstructionsto tenderersfor a

plant contract

1 (a) Yau areinvited to tender for the [insert

description of WOrk] @t .ceeeeveeceecreecees in
accordance with the attached Form o
Tender.

(b) Theclosingtimefor thereceipt of tender

will bel2 noonon........cecceeveerinnne

{c) Youarerequiredtosubmit............ copies

d yourtender.

{d) Thetendereristo acknowledgereceipt of

this invitation to tender to the pur-
chaser's representative by fax immedi-
ately upon receipt and smilarly to
confirmwithin 7 daysd receipt that he
will besubmittingatender.

(e) All requestsfor clarificationmust besub-

®

mitted by fax or letter to the purchaser's
representative and received by the pur-
chaser no later than 15 days before the
tender return date. Responses to clari-
fication may becirculated in theform of
aninquiry addendum.

The purchaser's representativefor this
INQUITYiS....ccoun. towhom dl correspond-
enceshould beaddressed.

2 (a) Yauareinvitedtotender onthebasisthat

you will be responsible for the [insert
summary of contractors responsibilities]
of the whole works defined as such in
specificationnumber ........ dated..nnnn

(b) A genera description of the works is

givenin the attached specificationwhich
includesa statement of the duty which
the plantisrequiredto perform.

(¢) If you shouldwish to submit for consid-

eration an alternative or other variation,
you must first obtain the purchaser's
permission in accordance with para
graph 11. A statement of the salient fea-
tures must be submitted with the tender
for thedternativeor other variation pro-
posed. Yau shall, notwithstanding the

submission of an alternative or other
variation, submit atender based on the
specificationattached.

(d) If atenderer wishesto submitatenderin
joint venture with another firm he must
apply to the purchaser for permissionto
do so not later than .......... daysprior to
the date for the return o tenders and
provideto the purchaser such full details
of that other firm as the purchaser may
require. Any consent given by the pur-
chaserwill beconditional upon thefirms
comprising the joint venture under-
taking joint and severd liability to the
purchaser for the performance of the
contract and upon the inclusion by the
firmswiththeir tender o asignedcopy of
their joint venture agreement. [This
assumesthat the firms have not been pre-
qualifiedasajoint venture.]

3 Your tender isto besubmittedin accordance
with the conditions of contract entitled
............ dated ......... [copyattached].If you
wigh the purchaser to consider any modifi-
cation to these conditionsyou must givefull
detailsof thisinyourtender. No undertaking
is given by the purchaser that any modifi-
cationrequested by youwill beaccepted.

4 (a) Your tender is to be submitted duly
signed in accordancewith the attached
Form of Tender. Note that dl blanksin
the Annexeto the Form of Tender must
becompleted. Your attention isdrawnto
therequirementsspecifiedinclause.......
of the Annexefor the provision by your-
selves of an on-demand performance
bond in the form attached. [If there are
anyother itemsin theAnnexeto theForm
o Tender to which the Purchaser consid-
ersit to be appropriate to draw the ten-
derer's attention such as a Parent
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CompanyGuaranteetheyshould belisted
here]

(b) Your tender should beaccompanied by a
detailed specification and drawingssuf-
ficient to describe fully your offer. This
should be set out so astofit in with the
sectionsinto which your price is to be
broken down as given in Part 2 o the
Form of Tender. Yau are required to
complete the relevant section of the
schedul esto specificationnumber .

(c) Your attentionisdrawnto schedule........
to the specification in which you are
required to enter the minimum numbers
and categories of personnel which you
consider would be required to operate
and maintai ntheworksefficiently.

Yau must providewith your tender [herelist

anydocuments, drawingsor other datawhich

thetenderer isrequiredto provide].

(a) Yau are required to submit your tender
onthebasisdf [insertherewhether tender
istobewith or without price escalation; if
with price escalation, the basison which
thisis to be allowed should be stated in
Part4 of theForm of Tender].

(b) Your tender must remain vdid for a
period o months from the date
on which it is due to be retumed to the
purchaser.

Evduation o the tenderswill be carried out
by the purchaser usingthefollowingcriteria
[Herdist thecriteria preferablyin descending
order or priority. Thisisan essential require
ment if the contract is subject to the EU
Procurement or the Utilities Directives and
the sdection is to be made on the basis of
the most economically advantageous offer.
However it isa good practiceto adopt in all
cases]
Whether your tender isaccepted or not, you
shall treat detailsdf the specificationand the
documents attached hereto as private and
confidential and in the event of atender not
being submitted the specificationand draw-
ingsshall be returned. Any drawingsissued
toyou areintended to betypical of theworks
to beexecuted and shall not be used aswork-
ingdrawings.

9

10

14

16

No tender shall be deemed to have been
accepted unless such acceptanceshall have
been natified to the tenderer inwritingby or
on behdf of the [insertoflcial authorizedto
acceptthetender].
The purchaser does not bind himsdf to
accept the lowest or any tender. On accept-
ance d atender by the purchaser, the suc-
cessful tenderer may be required to enter
intoaformal agreementfor the proper fulfil-
ment of thecontract.
The purchaserwill not be responsibleor pay
for any expenses or losses which may be
incurred by you in the preparation of your
tender.
The tender and accompanying documents
filled in as directed must be sent under
cover d the'tender' label accompanyingthis
invitation to [insert name of oflcial con-
cerned].
Requests for permission to vist the site
should be made to [insert name of local
oflcial concerned.
Noalterationsshould bemadetothe Form of
Tenderdl the blankson which must befilled
in.
(a) The purchaser requires that the works
should becompleted not later than ...
(b) Yau arerequiredto statein Part 1 of your
tender the date by which you are pre-
pared to undertakethat theworkswill be
completed ready to be put into com-
mercial operation.
[Thisparagraph to be included if nominated
sub-contractsareinvolved.]
Yau arerequiredto quotein sub-sectionB of
Part 2 d the Form of Tender your handling
fee expressed as a percentagecf each o the
sums shown therein. The items shown will
be the subject o nominated sub-contracts
for which the purchaser Wl invite tenders
from alist o contractorsto be agreed with
the successful plant contractor in accord-
ancewith condition ......... o the conditions
of contract. The successful plant contractor
will dso be responsiblefor preparingin con-
junction with the purchaser's engineer the
specificationfor sub-contractslisted in sec-
tionBd Part2of theFormdf Tender.
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The following drawings and diagrams are
enclosed to illustrate the requirements set
out in thespecificationattached:

TITLE DRAWINGAND DIAGRAM NUMBER

18 Your attention is drawn to the following

19

[insertheredetailsof any particular require-
ments on safety — for example, compliance
with works safety rules, prohibitionon useof
flamecuttingapparatus, etc.]

[Includef necessary:]

Tenderersare asked to note particularly that
they should includein their tender for any
overtimelweekend working caused by the
need for breaking into existing structures,
joininguptoexistingcircuits,andsoon.

20 (a) Notwithstandingthe purchaser's right to

reject any tender that is non-compliant,
the purchaser reserves the right to seek

221

further written clarificationfromtheten-

derer onany matter relatedtothetender.

(b) Requestsfor clarificationwill beissuedto
the tenderer in writing, they are to be
signed and returned by the tenderer and
such clarification will be considered as
partd thetender.

(c) The purchaser also reserves the right to
discussthe optimizationd the preferred
tenderer's proposals. The conclusion of
such discussions will be treated in the
sameway asclarifications.

[This paragraph assumesin tenders sub-
ject to the EU Procurement and the Utilities
Directives that the purchaser has sdected
the negotiated procedure. If the purchaser
has sdected the redricted procedure then
only sub-paragraphs (a) and () could be
included.]
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Bid desirabilityquestionnaire

Marketing

Does the tender fal within the mainstream
of the company's activities or is it only
peripheral?

How does the tender fit in with the com-
pany's plans for market development or
retentionin relationto thefollowingfactors:

(a) territory

(b) theparticular customer

(c) theproduct(s) to beoffered
(d) thecompany'scompetitors?

What is the company's existing order book
for the product(s) concerned and what per-
centaged thesal esbudget iscovered by firm
orders?

What alternative opportunitiesexist now or
will do so within the period covered by the
tender for the usedf thesamecapacity?

O thebaanced thesalesbudget uncovered
by firmorder what arethechancesd obtain-
ing other business on no less favourable
terms?

Production

Would the contract if secured require any
specia facilities, e.g. speciad tooling, or
involvethe productiond special partsor the
used non-standard components?

Would securing the contract impose any
significantstrain on productionresourcesin
terms of machines, labour inspection and
testfacilities, etc?

What would bethe effectdf not securingthe
contracton:

(a) retentiondf staffllabour

9

10

11

12

13

14

(b) unrecovered overheads or adverse shop
variances?

Hasthe product been manufactured before?
If S0, isit responsiveto the customer's speci-
fication or are there risks in meeting man-

datory requirements?If not, what degree o

confidenceexistsintheability of the product
tomeet such requirements?

Financial

Istheanticipated cash flow positiveor nega-
tive?
Arethereany risksforeseeninrelationto:

(a) cost escalation
{(b) currencyexchangerates
(c) customer'sfinancial stability?

Is the anticipated profit contribution as a
minimum in line with the unit's planned
target either overal or for that product
line/market?

Contractual

Will any contract be based on the company's
or customer'sterms?

Are there any contractual risks foreseen in
relationto:

(a) penaltyfordelay

(b) warranty

{c) consequentialdamages

(d) inspectionandtestingrequirements

(e) inability to obtain truly independent
decisionsonany disputes

(f) termination either for default or cus-
tomer convenience

(g) performanceguarantees?
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Questionnaird or sitevisits

1.0 Proposd location of works

11 (Q) COUNTY woevveirrvrienricreranniessssesiesessensssessossesonns SEALEON PrOVINCE. ..c.vverevevieirireririseneneieieinesenssesesisens

(b)
(c)
(d)

City Or towWn NEAreSt ProPOSEASITE.......c.vvieveirrervrrertiis it b ses
Distanced Sitefrom ity Or tOWN ......cvvveeriecinnerennnvcncrinns (includel ocationmapif available)
If siteowned or chosengiveshapeas:

Additiona adjacentareaavallable.............covvrevvcriiinii e
IsthereadjacentareaavallaDl€2.........c.ovriiirieiic e
SEALESIZE. .o ecveeririsirieieenis bbbt st b et s et E Bk b bbb OR RSO b bR RS
Topography o site (level,rolling, SLEEPELC.) ...o.vvvvrveiriiirreiiesseniieee s
Drainage (AESCIIE) ...t eb st sar b sass bbb e
Are there any loca codes governing construction? If so, a copy of the code should be
obtained.

12 Foundations
Soil characterigtics

Testresults

Boringsamples

Sitegeology

Accessroad soil bearingcapacity
Soil analysis

Depthtowater table (average)
Depthtorock (average)

V egetation (typeand density)
Obstructionsaboveor belowground

13 Geographical considerations

Accesstosite

Nearest national airport

Nearestinternational airport

Nearestrail head Maxliftwt.

Nearest ports Max liftwt.

Nearest mainroads

Condition Width Tonnes/Axle/limit

Weightlimitation Siteto port Widthtonnes/Axle
Sitetorail head Widthtonnes/Axle
Sitetoairport
(national)
Sitetoairport

(international)
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Bridgelimitations:
Siteto ports
Sitetorail heads
Railway limitations: (truck capacity)
Accessibleportwith heaviest lift Maxlift wt.
Sitemap
Distancefrom switchyardintended
siteto nearesthabitation Metres
Telephoneand telex communication
facilitiesavailableat site

1.4 Atmosphericconditions
Altitudeabovesealeve:

Annual temperature: Maxima

Minima
Average (design)

Monthly Maxima Daily max.

Minima Daily min.
Averages(design)

Reativehumidities:
Yearly Maxima

Minima
Averages(design)

Monthly Maxima

Minima
Averages(design)

Barometricpressure Max.

Min.
Average (design)

Percentagesunshinedayd average(design)
Annum -Average
Windvelocities- Maxvd: Direction

Minvd: Direction
Averagevd: Direction

Predominantdirectiondf wind
Dust content
Unusua conditions, tornadoes,cyclones, flood, earthquakesetc.

2.0 Watersupply

@
(b)
(c)
(d)

(e)
6
(g

AVvEIDIEqUANTILY ..o if limitedstatemin.........cocoecveveven,
Source (asrivers, |akes, reSerVOIrS, WEISEIC.) ....ovivivivieeiiieniirssesssesseseessseseseisnsnsnns
Distancefromintaketo PlantSIT........o.cvevviiveeiiiiieicee st esstes e eieb st ses s
Istheresufficient head for gravity flow of water to worksor must a pumpingstation be pro-

VIAEO? vt e s

Would supply beconstanttheyear rOUNA?..........cveeiimeiisimceeseeseeeenssrenes
If seasonal, statequantityfluctuations............cc.cveevnrrernenens MiD. .o, Max.
Temperatureat iNtaKe.........ccvverevceereiiiiicissssssesens MIN. e Max.
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(h) Genera quality (asclear, cloudy, seasonably diSCOlOUrEd €4C.) .......orveeveemerirerivinnnniiriiseneinsannes
(i) Wouldentirequantityd processwater requirefiltrationor treatment?.........ooeveevevicreineseennas
() OrguenchingQuaNtity 2......ceeveerereeenmsasesessssnnessmsnsnns boiler fead Water?......oceveervereerverennivrenanains

(k) Obtainwater analysisif available,or send samplesfor analysis

3.0 Power supply

3.1 Whatisthe power requirement: KWH Nax. Kw
Duringconstruction?
Duringstart-up?
For full production?

3.2 Ispurchasepower availableat PropOSEASIIE?......c.cvererermeeerrnrresirsinimiesnssessistssssesessssssssssssssrsnss
(@ Woulditbeavallablepermanently .. ....errereeeiiiieiieesersesssssisssssssssssssmssssasssssses
(b) ISItAdePendabIESOUICE?........cvviiveriirireirrenrsiereesesesssssstssstrsssasasssrenersresassasssssmsssssssassssassssvsnsss
(c) Canalong-termcontract bEOBtAINEA?........crirvrereinerisiise s sssssssines
(d) Whawould beddiveredcurrent CharaCteristiCS?........cvvivimiureermesmesseeesssesanens eneeeenrens
(e) Would transformersand sub-stationneed to besupplied?...........c.covveverrnsnnniisereencnn
(®  Whatlosseswould needto BeallOWELTOI?............cc e iercrresessessssrensnsesssssssnsmsesssssssssssiass
(8 Wouldtherebepower factor PENAILIES?..........coverecninirrerrrrnnrssirssrsnesessssssssesssssressessesssass
(h)  What minimum Chargefor MON-USE?........cuireierecsiernisesesessssssssesessssissensssssesensensssnsssssssssssases
(i) Onwhat basispurchased,i.e. per HP. year, Per KWH ELC. ......courivieccccimmmuarissimmnsiisiessssesssnes

AiStaNCE T AElIVENY POINL .....cccorereiireirinisisiseinesisssneeenesismsasrssisssssssssssistssssessssssssssssnsssssssssessssssasase
VOItagEat AElIVENY POINE?......ccceeeereeretrereinitisienseeseeessssasisstss s sastes s s s st sr st sssassasotsensssisas
) What agenCy iSreSpONSIDIE?.........cirres sttt besnes

Sourcedf supply

Distanced ddliverypoint
Cdorificvalue

Andyss

What agencyisresponsible?

5.0 Sewer effluents
5.1 Foul sawer

(@ Locationandsized main
{b) Invertelevations

(©) Owningagency

(d) Capacityd disposal plant
(e) Charges

52 Stormsewer

(@) Locationandsized main
(b) Invertelevations

(c) Owningagency

(d) Outfall description

(e) Charges
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5.3 Industrial effluent (liquid)

(@ Andydgsd effluent

(b)
(c)
@

Governingagency
Scheduledf requirements
Treatmentrequired

54 Industrial effluent (gaseous)

(@
(b)
(©)
(d)
(e)

Andyss
Governingagency
Scheduledf requirements
Treatmentrequired
Fumescrubbing

6.0 Communitydata

(a)
(b)
()
(d)
(e)
®
®
(h)
(i
()

k)

Doesagood, fair or poor labour market exist?
Howfar removedfrom proposed plantsite?

Typed transportationfacilitiesto plant site?
Ishousingavailablefor additional personnel ?
Redominant nationalities(or races) of communityand percentagedf each
School faciliies  Universities

Churchesand denominations
Hospitals(qudifyas'good' or fair’)

Healthand recreational facilities

Form of central and local government (statestability)
Givenamesd prominentlocd officials
Whatisjudicid system?

Obtain copy of relevantcodes

7.0 Shippingand transport

71 Landingcosts
Harbour charges
Dockerscharges
Duty (specifydetailsif categorysubdivided)
Customsbrokeragecharges
Stampsand other duties
Customersbrokerage (min.chargesper consignment)

7.2 Transporttositecharges

Parcel slboxesl crated essthan 1000kgs per KGfromharbour tosite
As abovebut lesst han 10000KGS

As abovebut moret han 10000 KGSand lessthan 100000 KGS

As abovebut over 100000 KGS (tomax. carryingcapacity)

Arelocal truckingfacilitiesavailable?
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8.0 Construction requirements
81 Isthereagood|abourmarket aVailaDl€2........c.cirrveriieicrrerereei s

82 (a)
(b)

83 (a)
(b)

(©) FeadingfaCilities........coevvevimmeccnrinirerenivirions SUPPIYSLOrES?......eviverviririseieisenniseisennnne

84 (a) What construction equipmentisavailable(cranes, hoistingengines, concretemixers, exce
vators, small tool setc) ZStatewhether rental Or SAIEShaSIS ......c.ovivnicrerninsinsiensenienes

85 Aretherecompetentloca construction contractorswho could undertakepart or dl of thework?
Underwhat formsd contractdothey normally Operate?............ccvieniimnnnmmnnnini.
Arethey willingto put up bonds?

Prevailingratesdf pay

(@) CarPENtErS.cncinnenicrerrssesserassseressessnses (B) BriCKIQYErS......overicronrerecerressnsesssssessnessssssasssonns
(€) MAIONS...rviinrerrrnrrrrrnrrsrressensrsssssesssssaoss rrerererervasertssares

(d) Stesworkers. drersesere s aes (e) Rigogers..... ettt asbssnens
(P  MethaniCs......ccvmverereeurarenenenes reesesusteretst s s R ebereserereRese s sananan
(@) FOrEMEN.....oiercrverrirrensaesessaneneenes (1) SKIIed[@DOUF .......coovvrererreericeernrenresessssssesssenenas
(i) Unskilled........ueeennenee. . Cerereresers st tae e a Y abas sh s R R e RO RO R SR eRRE VSRS R SR SRS R S e R R R n e v R e e tee

86 If labour unionsarestrongly organized, obtaincurrent labour and tradesschedule. Giveparticu-
larsdf union organi zationand withwhom negoti ationswould need to beundertaken.

87 Obtainddiveredtositeprices,andlocationof sourcesavailableon:

(@) Cament......coovievivvinnereirenninenies (B SANA oot st ene

(€) Gravl ..., (d) LIME crvcrercrerirrmcennneessessesrssesseseseresssesmasssnsssssnes

(€) BrCKOr DUHAINGLIE....c.vcerrieeeeririinsir s eisess e ses st sesesseesessssrasessssseressssessssssssessssessesnians

() Lumber (allSiZes) rough.........cvveveireneeeenernvnrensireeennee AreSSEd. v

(g Millwork (assash,doorsetc.)

(W) RENTOICINGSIEE c.viviveicicirereriire st ss s bt b e eb s ss e rss s ot bebs bbb bbb ossebenins
SHUCIUIAL SEEE ....covieireirii ettt v st b s sttt b bttt bbb se s

9.0 Legallcommercial factors

Normal workingweek Hours

Annua holidays Days

Norma workingday amto pm

Norma lunchinterval to hrs

Unionor accepted standard skilledworker per hour

(local currency)
Semi-skilled per hour
Unskilled per hour
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Bilingual secretary (local)
Social securitycontributions
Healthinsurance

Length of serviceindemnity
13thmonth<saary

Holiday pay

Termination
Unduecauseredundancy

Other on-costs (pleasespecify)

per hour

% of above
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Advanced Project Management

A Structured Approach
Third Edition

FL Harrison

When thisbook first appeared in 1981 it quickly acquired areputationfor
excellenceon bothsdesd the Atlantic. Por thisthird editionthetext hasbeen
radically revised and theauthor presentsa new approach designed to be used as
aframework for thetotal integrationd project managementwork. According
to Mr Harrison, theelementsthat determinethesuccessor failureor a
project are:

* Thestructured the project organization
» Themethodology used for planningand control
* How human rel ationsproblemsand conflictsare handled
* Theeffectivenessd integration.

Theauthor dedlsindepth with all thesetopics.

TH s isabook that successfully brldgesthe gap betweenintroductory texts on
project management and speciaist workson professiond practice. Itsamis
twofold: to provide both a guidefor managers, engineers, accountantsand
othersinvolved in project work and a textbook for advanced studentsd project
and constructionmanagement.

Gower




A Concise Business Guideto
Contract Law

CharlesBoundy

All managershandlecontracts, but how many haveeven rudimentary
awarenessd contract law?

Hereat | ast isa book written specifically for them, by apractisngcommercia
lawyer. CharlesBoundy introducesthe principlesyou need to know, and shows
how they apply to key dementsd businesssuch assalesd goodsand services,
product safety, confidentiality,competition, agency and distribution,
employment and licensing. He dso dedswith planningcontracts, using
standard forms, theimplicationsd’ new technology, theinternational
dimensonand what to do when thingsgo wrong. A useful glossary d legal
termsisincluded.

Withitsno-nonsensestyle, red-Weexamples, summariesand checklists, A
ConciseBusinessGuideto Contract Law will apped to anyonein businessdealing
withcontractson aregular bass

Gower




Getting out of a Contract -
A Practical Guide for Business

Adam Rose, David Leibowitz and Adrian Magnus

Thisbook iswritten by threecommercial lawyers. Their clientsasoften ask
themfor helpin gettingout o acontract asin gettingthem into onein thefirst
place. Built around two businesscasestudies, the book highlightsthevarious
legal issuesthat a businessmust addresswhen faced witha contract it wantsto
walk away from. In thefirg instance thebusinessneedsto discover whether it is
asshackled by acontract asit thinksit is In many casesacontract isnot as
bindingasit mightinitially appear - Getting Out o a Contract explainsthe
circumstancesin whichthisapplies. It then goeson to explorehow to minimise
the damageshoul d the agreement beinescapableand hel psthereader to
understand what the consequencesd any actions might be.

Writing in plain Bnglish, theauthors manageto demystify complicated aspects
d Englishlaw for thenon-lawyer. Thisbook will help managers:

« addresshow they makecontracts
« avoid making wrong decisionsbecausethey fail to appreciatewhat contracts
they actually haveor how to get round them
* becomemoreattuned tothelegal i rs and outsd contracts, enabling themto
uselawyersmore cost-effectively

Company secretaries, financedirectorsand managersat dllevelswill find
Getting Out of a Contract accessibleand aninval uablebusinessplanning tool.

Gower




The Gower Handbook of
Management

Fourth Edition

Edited by DennisL ock

‘If you have only one management book on your shelf, thismust betheone.’

DennisLock recallslaunching thefirst editionin 1983 with thisaimin mind. It
has remained the guiding principlebehind subsequent editions,and today The
Gower Handbook of Management is widely regarded asa manager's bible: an
authoritative, gimmick-freeand practical guideto best practicein management.
By coveringthe broadest possiblerange o subjects, this Handbook replicatesin
book form aforumin which managers can meet expertsfromaranged
professiona disciplines.

Thenew editionfeatures:

* 65 expert contributors- many of them practisingmanagersand all d them
recognized authoritiesin their field;
* many new contributors: over one-third are new to thisedition;
* 72 chapters, of which half arecompletely new;
* 20 chapterson subjectsnew to thisedition; and
* abrand new designand larger format.

TheGower Handbook of Management has received many plauditsduringits
distinguished career, summed upin thefollowingreview from Director:

... packed with information which can be used either asa referencework on a specific
problemor asa guideto anentireoperation. Ina short review one can touch only
lightly on the richnessand excellence oj thi s book, which well deservesa place onany

executivebookshelf.

Gower




Project Management
Seventh Edition

DennisL ock

Dennis L ock'smasterly exposition o the principlesand practiced project
management has been pre-eminentin itsfidd for threedecades. 1t examinesthe
entireprocessin detail, frominitial appraisa to final closedown, demonstrating
techniquesthat rangefrom thesmplest & manual chartsto sophisticated
computer sysems. Thetext isreinforced throughout by examples
and diagrams.

For thislatest editionthe text hasonce again been thoroughly revised and
updated. Therearemany new casestudies, and a particular effort hasbeen
madetoimprovetheclarity  theillustrations. Theresult will undoubtedly

maintain the book'sstatus asthestandard work for managersand
studentsdike.

Gower






