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Preface

Little work is done on construction projects without a contract. Even if
there is no written document, verbal commitments are usually recog-
nized judicially as valid contracts. Therefore, all parties involved in a
construction project must read, understand, and correctly interpret the
language of key provisions of the contract. We wrote this book because
we have observed a widespread lack of understanding about construc-
tion contracts.

We are engineers, and we wrote this text for engineers, contractors,
and administrators. Although the text is based on case law research, we
focus on understanding and application. By reading the text and work-
ing some of the problems at the end of each chapter, readers build con-
fidence that they can render judicially correct interpretations of
construction contracts. Thus, we designed this book to build confidence.

Four key elements make our text unique. First, the chapters are easy
to read and comprehend. Second, they contain numerous examples.
Third, we limit the use of legal terms and concepts. And fourth, readers
do not need to master legal terminology; where we use legal concepts,
we give many examples so the concepts can be readily understood.

We present the resolution of conflicts in flowcharts or decision trees.
The flowcharts are based on the review of hundreds of appellate court
cases. From our review, it is evident that judges in all jurisdictions, pub-
lic or private, repeatedly ask the same questions, and these questions
have been incorporated into the flowcharts. Depending how each ques-
tion is answered, the outcome is reasonably predictable and the law
stays fairly consistent.

In each chapter, we include case studies and exercises based on ac-
tual court cases. The case studies may involve several issues, but they
are strategically placed to reinforce a key point in the text. The exer-
cises may be used for workshop discussion or as classroom problems.
Solutions to the exercises are presented in Appendix B. We derive the

XV



xvi Preface

solutions using the flowcharts and then present the resolution of the
dispute. In all but a few instances, the flowchart solution is consistent
with the judicial outcome.

Some disputes can be quite complicated and are beyond the scope of
this book. This book is not a substitute for sound legal advice, which
should be sought in the drafting of contracts and for complicated disputes.
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Chapter 1

Introduction

Technical competence, common sense, and experience are not enough
to ensure that one is a good construction manager or contract adminis-
trator. Today, one may be called on to use communication or negotiation
skills, interpret the OSHA regulations, or help develop an environmen-
tal impact statement. Managers are frequently called on to interpret con-
struction contracts, a task for which they usually have had little or no
formal training, and so they often resort to intuition, common sense, or
hearsay. Each may yield a different interpretation.

Objective

This book defines rules for construction contract interpretation for the
most troublesome contract clauses. The rules were developed for con-
tractors and contract administrators to improve the quality of contract ad-
ministration. The view is that by following these simple rules, the parties
to a dispute can reach a contractually correct decision without resorting to
the courts or other resolution forums. In this book, a contractually correct
decision is assumed to be the same as a judicial decision.

Scope

In general, a correct judicial contract interpretation is determined by (1) the
application of well-defined rules of law applied to the facts or (2) results

1



2 Interpreting Construction Contracts

from complex legal determinations and procedures applied to the facts.
These choices are illustrated in Fig. 1-1, which also includes the gray
area between the two. The application of well-defined rules applied to
the facts is the focus of this book. Knowing the rules is the key to suc-
cessful contract interpretation. Most of the problems arising from con-
struction disputes can be correctly resolved by knowing the facts and
applying well-defined and established rules in an orderly fashion. Com-
plex disagreements involve more than the contract clauses discussed in
this book. Such disputes are the arena for attorneys and are not the focus
of this book. In complex disputes, this book is not a substitute for sound
legal advice.

The analytical approach described in this book is conveyed in the
form of flowcharts. The flowcharts provide a consistently accurate
analysis of contract clauses. They may not be suitable where there are al-
legations of a breach of contract because these disputes tend to be com-
plicated and can often involve multiple issues. Engineers and
administrators tend to leave the resolution of these complicated dis-
putes to their attorneys.

The rules described in this book are based on the careful examination
of more than 500 judicial decisions related to the most troublesome and
frequently disputed contract clauses. Little or no difference has been ob-
served for different jurisdictions or based on whether the contract is

/ Well Defined Rules
/ Applied to the Facts

< ! Gray Area

Complex Legal
Determinations and
Procedures Applied to
the Facts

Figure 1-1. Scope of Judicial Determinations.
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public or private. This is not to say that there are no differences, only
that the differences are likely based on legal rules, not factual determi-
nations. Where legal interpretations or statutes are involved, legal coun-
sel should be sought.

The inquiries made by the court as part of their decision-making
process have been determined. These are factual determinations and do
not require that the reader understand complex legal theories or am-
biguous terms. Rules were validated using numerous other cases and
were found to be correct in all but the most complex circumstances.
Thus, the authors believe that these principles can be applied in almost
all situations.

Many legal terms are routinely used in most legal writings about con-
tract interpretation. Fortunately, most of these terms are not needed in
this book, and where used, they are defined in understandable terms.

How to Use This Book

The rules or questions (inquiries) have been organized in easy-to-
follow flowcharts. The user should answer all relevant questions. Some-
times, to resolve a dispute, all questions must be answered. However, in
most situations, certain rules are more important than others. When a
definitive answer is obtained for one of these questions, there may be no
need to proceed further.

The flowchart figures should be treated as only a guide for decision
making. They should be used along with the text, which is coordinated
with the figures. Varying degrees of experience need to be applied in
some situations to arrive at a judicially correct decision. Nevertheless,
the flowcharts yield correct decisions in many situations or, at a mini-
mum, highlight inquiries where more facts are needed or where in-
quiries are most problematic.

Throughout the text, there are case studies. These are cases intended
to reinforce a single point of the analysis process. Although most cases
involve multiple issues, the case studies are not intended to address
multiple issues.

In many places in the text, quotes from judicial decisions are given.
The reader should pay careful attention to these statements because they
represent what is referred to as common law. Common law is the stan-
dard by which contractor claims are evaluated.



4 Interpreting Construction Contracts

There are approximately 60 problems at the end of the chapters and 7
more in Appendix A. Solutions from a flowchart analysis are included at
the end of the text in Appendix B. Because the problems are based on ac-
tual disputes that were litigated, the judicial decision can also be cited.
The problems detail a wide variety of site-related situations. The ad-
ministrator can expect that most ordinary site problems are similar to
one or more of the cases. At a minimum, the same rules as outlined in

Chapter 4 will be applicable.

Outline

This book is divided into multiple parts. The first part, Chapters 2
through 3, covers basic concepts. Chapter 2 addresses the reasons why
there are apparent inconsistencies in the legal interpretations, and Chap-
ter 3 covers contract formation principles.

Chapters 4 to 6 cover other preliminary information. Chapter 4 outlines
some of the fundamental principles used by courts in rendering determi-
nations. Chapter 5 points to the need for identifying the nature of the dis-
pute. It highlights the types of changes and discusses how different rules
are applied to different types of disputes. Chapter 6 covers notice require-
ments that are a prerequisite to any assertion by a contractor of a claim.

The next part is the first section where the basic rules of law are pre-
sented. It includes Chapters 7 through 9. These three chapters cover the
rules for extra work, oral changes, contract interpretation, and differing
site conditions (DSCs). The rules for oral changes are applied to disputes
where the work is outside the scope of the contract. Where the disputed
work is considered outside the scope of the contract by one party and
within the scope of the contract by the other party, the rules in Chapter
8 on contract interpretation are used. Chapter 9 shows how to resolve
disputes over DSCs or concealed conditions.

The next part consists of Chapters 10 and 11. Both chapters cover dis-
agreements that are resolved outside the bounds of the contract, which
are breach-of-contract issues.

Chapters 12 through 14 address issues related to the no-damages-for-
delay clause, substantial completion, and liquidated damages.



Chapter 2

Basic Concepts

In discussing the reliance of the American judicial system on the con-
cept of precedence, Sweet says that one rationale for precedence is that it
provides reasonable certainty of the outcome. That is, when faced with
a dispute, the outcome is reasonably predictable (Sweet 1989). If this
idea is true, then why does the judicial system seem so unpredictable?
Three primary reasons are explained below. The three reasons relate to
the (1) appellate process, (2) situation that the application of funda-
mental principles is very fact-sensitive, and (3) existence of a hierarchy
of documents.

The Appellate Process

When a lawsuit is brought to court, it is done so in a court of limited or
general jurisdiction. This is where testimony is given by factual, and
sometimes expert, witnesses before a judge or jury. This court is called
“the finder of fact” because so much energy is expended in defining who
did what to whom and when. The court applies certain common-law
principles originating from other similar cases (precedence) to the facts
of the case to reach a decision. The trial court does not make new law; it
only applies existing law.

Each party to a trial has one free appeal to an appellate court. The ra-
tionale behind an appeal is that the trial court erred when it applied com-
mon law to the facts. The attorneys argue the appeal before the court, and
there are no witnesses. It is too late to argue that the facts as determined
by the trial court are incorrect; those stand as they are. The arguments are

5
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Appellate Court

“Maker of the Law™

Administrative Court

Court of Limited
Jurisdiction

Trial Court

Court of General
Jurisdiction

“Finder of Facts”

Figure 2-1. Relationship between Trial Courts and Appellate Courts.

Rules of Law

(Rigid)
S
Common \
Law
(Rigid) e \

Outcome?

Facts
(Fluid)

P TN

Dispute

e

Figure 2-2. Relationship between Rules of Law and the Facts.
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all legal and are over points of law. The appellate court is often referred
to as “the maker of the law” because it is here that common law is made
or reaffirmed. The judicial hierarchy is shown in Fig. 2-1.

When reading judicial decisions, one must always rely on appellate
decisions to understand judicial reasoning. Relying on trial court ver-
dicts can lead to erroneous conclusions. In this book, only appellate de-
cisions have been reviewed.

Fact-Sensitive

The application of judicial rules is sensitive to the facts in the dispute.
Slightly changing the facts, even small ones, and applying the same
rules can lead to a different outcome. The relationship between the rules
and the facts is shown in Fig. 2-2. When reading a brief synopsis of a de-
cision, the complete statement of facts is seldom given. This, too, can
lead to erroneous conclusions. To understand a decision fully, one needs
to study the complete decision in detail.

Constitution

Statutes

Regulations

Y Y

The Contract | Common Law
Default

Rules —

Figure 2-3. Hierarchy of Documents.
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Hierarchy of Documents and Rules

Generally speaking, there is a hierarchy of documents and rules. These
are shown in Fig. 2-3. Statutes cannot overrule the U.S. Constitution; reg-
ulations cannot overrule statutes, and so forth. Although this hierarchy
may not apply in all but a few instances, it is a useful tool for the con-
tractor and the contract administrator. Many contracts contain an order-
of-precedence clause, which lists the hierarchy of documents should
there be a conflict among various contract documents.

A contract establishes the “private law” between contracting parties.
This contractual relationship cannot supersede applicable statutes, reg-
ulations, or the U.S. Constitution, but contract terms can and do rou-
tinely modify otherwise applicable common-law rules. In this sense,
common law provides “default” rules if the parties have not spelled out
different rules in their contract. In some instances, common-law rules
cannot be modified by an agreement between the parties.

Consistency

The authors have studied more than 500 complete appellate decisions
for this book. This research showed that there is remarkable consistency
in the inquiries made by the courts. These inquiries or questions are
based on the facts of the dispute and not on questions of legality. Al-
though not all questions are asked in every case, an extensive review
yields a clear and definite pattern. In some types of disputes, there is
also a clear indication that some rules are more important than others. In
other types, there are indications that any negative response to one in-
quiry or a series of inquiries is sufficient to defeat the position. Both sit-
uations are recognized in this book.

Equity

Sometimes contractors base a claim on theory of equity, unjust enrich-
ment, or fairness. These are complex legal theories that have application
in relatively few cases. For the topics covered in this book, equity, unjust
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enrichment, and fairness receive little discussion in the literature, and
the case-law review performed for this book indicates that courts sel-
dom render decisions in favor of the contractor based solely on equitable
considerations.

Reference

Sweet, ]. (1989). Legal Aspects of the Architecture, Engineering, and Construction Process,
4th Ed., West Publishing Co., St. Paul, MN.



Chapter 3

What Is a Contract?

Any discussion of contract interpretation must begin with the question
“What is a contract?” The attitude of the judicial system toward con-
tract formation provides the basis for understanding how construction
contracts are interpreted when a dispute arises. According to Sweet

(1989, p. 40),

Generally, American law gives autonomy to contracting parties
to choose the substantive content of their contracts. Since most
contracts are economic exchanges, giving parties autonomy al-
lows each to value the other’s performance. To a large degree au-
tonomy assumes and supports a marketplace where participants
are free to pick the parties with whom they deal and the terms
upon which they will deal.

The importance of this judicial attitude is that courts seek to enforce
the provisions of the construction contract as a whole. The terms of the
contract will be enforced even if certain provisions prove to be harsh.

A contract is a legally binding agreement between two or more parties to
exchange something of value. In construction, it is usually money in ex-
change for construction services to build a facility. A contract imposes both
contractual and legal obligations on both parties that are difficult or im-
possible to change.

According to Sweet, the principal function of enforcing a contract is to
encourage economic exchanges that lead to economic efficiency and
greater productivity (1989). Contracts are enforced no matter how harsh

10
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the terms, provided the contract was freely agreed on. As stated by one
court, parties cannot ignore provisions of the agreement to suit their
own convenience or profit (Stamato v. Agamie).

Formation Principles
To be a valid contract, the following elements are essential:

+ competent parties,

« offer and acceptance,

+ reasonable certainty of terms,
* proper subject matter, and

+ considerations.

Additionally, contracts for certain types of transactions and where
statutes or regulations apply need to be in writing.

Competent Parties

To enter into a contract, a party must be of proper age and have suffi-
cient mental awareness. This is rarely a problem in construction.

Offer and Acceptance

When parties agree, it is said that there is a meeting of the minds or mutual
assent. The agreement must be unequivocal and not propose new terms.
Even small, seemingly insignificant issues are sufficient to preclude a
determination of mutual assent. The case of Western Contracting Corp.
v. Sooner Construction Co. is a classic illustration of this issue. The only
point of disagreement was the manner of payment, but that was enough
to preclude a meeting of the minds. Other legal issues that may be in-
tertwined with the assent issue are economic duress, fraud, mutual mis-
take, and apparent authority. Therefore, legal counsel is often advised.
With respect to changes, all construction contracts expressly give the
owner the unilateral right to direct changes, and the contractor is obli-
gated to perform the work. Through the changes clause, the contractor
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can object to such things as changes, price, scope, or duration. Even
when they are directed to perform the work, contractors in some in-
stances may refuse, leaving the owner to hire another contractor to do
the work. Legal advice is recommended before refusing to do the work.

Case Study

Meeting of the Minds/Economic Duress

Enid Corp. v. H. L. Mills Construction Co.
101 So.2d 906 (1958)

Enid Corp. and H. L. Mills Construction Co. entered into an oral con-
tract whereby Mills was to build certain roads in Biscayne Key Estates.
The roads were to be built to grade stakes that were set by Enid’s engi-
neer. Enid continually inspected the work from day to day and at all
times had control of the elevation to which the finished roads were to be
built. The stakes were set at 5-ft elevation intervals. Both parties knew
the character of the subsoil, both at the time of entering into the work
and at the time the work was being done; each was fully aware of the
possibility that roads built on such soil might settle. The roads were in-
spected during the progress of the work by a Dade County inspector
who was principally concerned with the depth of rock and with the sur-
facing. The roads were completed according to the Dade County speci-
fications and at the elevation set and required by Enid.

During the course of the work, Mills was fearful that the roads might
settle and wanted to build them higher than the elevation set by Enid.
Mills advised Enid that the roads might settle, but Enid would not per-
mit Mills to build the roads higher because a higher road would have re-
quired additional fill on each of the lots.

Soon after the work was complete, there was a slight settlement of
some portions of the roads so that the roads were below the 5-ft eleva-
tion as required by Enid. Enid insisted that Mills raise the elevation of
the roads at Mills” expense. Mills refused.

Simultaneous with the Biscayne Key Estates project, Mills had an-
other contract with Enid to perform identical work on the Tropical Isle
Homes, First Addition project. Enid insisted that Mills raise the eleva-
tion of the roads on this project at Mills” expense, just as Enid had in-
sisted on the Biscayne Key Estates project. Mills again refused. When
Enid said it would not accept the work (and would not pay) unless Mills
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altered its performance in accordance with this new directive, Mills
stopped work on the project.

Are Enid’s actions a form of economic duress?

The Third District Court of Appeals of Florida did not directly ad-
dress the issue of economic duress, but it would appear that Enid’s be-
havior is consistent with other situations where duress was found.
Instead, the court focused its attention on the terms of the oral contracts.
Enid insisted that the terms of the second contract were the same as the
terms and conditions of the first. The court reasoned that because each
party was contending a different interpretation of the Biscayne Key Es-
tates contract, there was no agreement on the second contract, and there-
fore, no meeting of the minds: “A “meeting of the minds’ is essential for
the existence of any contract.”

Reasonable Certainty of Terms

Terms should be reasonably clear so that an independent third party can
determine if the parties substantially performed as promised. If per-
formance cannot be determined, there may not be a valid contract. This
issue is rarely a problem in construction but is potentially a greater prob-
lem in private-sector design contracts.

Proper Subject Matter

Parties cannot contract to do something that is illegal.

Considerations

Contracts are economic exchanges; therefore, something of value must
be exchanged. Valid contracts require considerations or an exchange of
something of value; this rule is sometimes called the preexisting duty rule.
Courts typically validate a transaction where an exchange took place,
even if the exchange is unequal, because one party is providing some-
thing of little value. Referring to changes, Sweet (1989, p. 431) states,

This preexisting rule is criticized. It limits the autonomy of the
parties by denying enforceability of agreements voluntarily
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made. Implicit in the rule is an assumption that an increased
price for the same amount of work is likely to be the result of ex-
pressed or implied coercion on the part of the contractor, as if the
contractor is saying, “Pay me more money or I will quit and you
will have to whistle for the damages.” However, suppose the
parties have arrived at a modification of this type voluntarily.
There is no reason for not giving effect to their agreement...In
the construction contract, minor changes in the contractor’s ob-
ligation have been held sufficient to avoid the rule even where
the increase in price was not commensurate with the change in
obligation on the part of the contractor.

Form

Sometimes, statutes preclude oral contracts. This is particularly true
for public agencies and local governmental authorities. Thus, in the
public sector, the writing creates the contract. Where there are no gov-
erning statutes or regulations prohibiting them, the validity of oral
contracts and modifications is determined by common law and the
contract language.

In dealing with private contracts, Trachtman (1987) states that the
writing does not create the contract, but rather the writing comes into
being after a meeting of the minds occurs. Private contracts are created by
what people say and do, not by what papers they sign. Two illustrations
reinforce this point.

Illustration No. 1: Texaco, Inc.

In a 1985 nonconstruction case, Pennzoil brought suit against Texaco,
alleging that they, Pennzoil, had an “agreement in principle” with Getty
Oil to permit Pennzoil to purchase the controlling interest in Getty
stock. Pennzoil argued that Texaco interfered with the deal by offering
Getty a higher price, thereby causing Getty to back out of the deal with
Pennzoil. Texaco countered by saying that the talks between Getty and
Pennzoil were informal and that there was never any real contract. At
best, it was only a handshake deal. There was no formal, written agree-
ment that would be binding.
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The court said Texaco was wrong. A jury found that the handshake
deal was a legally binding contract. Texaco was required to pay an $11
billion verdict, the largest damage award in U.S. history.

Illustration No. 2: The Philadelphia Eagles

Mr. Leonard Tose, owner of the Philadelphia Eagles, entered into com-
plex negotiations with several investors who wanted to buy the team.
Eventually an agreement was reached, but before the papers were
signed, Mr. Tose changed his mind and decided not to sell.

The investors sued, saying that the deal was beyond the backing-out
stage; it was a “done deal.” Mr. Tose faced the media and assured
Philadelphia fans that no deal had been finalized. There might have
been an “understanding” or the outline of an “arrangement,” but there
was no signed contract.

Mr. Tose believed that a contract had to be in written form. It was an
expensive lesson, and it cost Mr. Tose a seven-figure settlement.

Exercise 3-1: Rosen & Morelli and Kreisler Borg

Rosen and Morelli was the low bidder for certain masonry work let by
Kreisler Borg, the general contractor. Rosen and Morelli never com-
menced work and did not execute a written subcontract with Kreisler
Borg. However, over a three-month period, Rosen and Morelli did at-
tend job meetings, submit a trade payment breakdown and a certificate
of insurance and, according to Kreisler Borg, take other actions that
demonstrated the existence of a binding subcontract between them.
When several disputes arose between Rosen and Morelli and Kreisler
Borg over the contract specifications and disagreements over the re-
quirements of the proposed contract documents were not resolved,
Rosen and Morelli withdrew from the project, contending that it never
finalized an agreement. Kreisler Borg took a contrary position and com-
menced legal action against Rosen and Morelli for breach of contract.
Rosen and Morelli argued that the steps it took on the project were in
furtherance of negotiations and were undertaken at Kreisler Borg’s re-
quest as the normal accommodations extended by a potential subcon-
tractor to a general contractor. Kreisler Borg argued that the steps taken
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by the subcontractor were in furtherance of an enforceable agreement that
the parties had reached. The court sided with Rosen and Morelli, saying
that there was no offer and agreement and thus there was no contract.
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Chapter 4

Fundamental Principles

Construction disputes involving contractual obligations are not uncom-
mon and arise for many other reasons. In general, disputes are the result
of an ambiguity or error in the contract documents, or a contract that is
silent on a particular issue, or conditions that are not covered or antici-
pated by the contract. This chapter shows that there are fundamental
principles and an organized structure to determine what the parties in-
tended. Principles allow the outcome of disputes to be reasonably pre-
dictable or, at a minimum, to tell how the outcome is determined.

Common-Law Rules

Common law establishes rules for interpreting construction contracts.
As shown in Fig. 4-1, the rules are organized into two major divisions:
procedural and operational. Procedural rules of interpretation are
guidelines within which the court must operate. Operational rules are
ones that are applied to the facts of a dispute. The fundamental princi-
ples are summarized in Table 4-1.

Procedural Interpretation Rules

Procedural rules support the interpretation process. They furnish guid-
ance on how to control and evaluate an interpretation. The procedural
rules that are shown in Fig. 4-2 establish (1) the objective of interpretation,

17
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Rules of
Interpretation

Procedural — — Operational
Ohjective Primary Canons
- PA— S — 4
Work Area > dary Canons
Contrals
Standards of
Interpretation

Figure 4-1. Rules of Interpretation.

Procedural Rules

Objective | Ascertain the Intent of the Parties

Separate Coniracts
Work Area Referenced Documents
Oral Agreements Collateral to the Contract
Parol Evidence

Cannot Alter or Make New Contract
Controls Enforce Contract as Written
Incorporate Existing Laws

Reasonable Interpretation
Reason and Equity

| Standards of Liberal vs. Strict Interpretation
Interpretation Legality and Validity
Good Faith and Fair Dealing
Promoting Performance

Figure 4-2. Procedural Rules of Interpretation.



Fundamental Principles

Table 4-1. Fundamental Principles of Contract Interpretation.
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RULE # FUNDAMENTAL PRINCIPLE

1. The fundamental rule of contract interpretation is to ascertain the intention of the
parties.

2. Secret or undisclosed intentions will not control.

3. To ascertain the intent of the parties, one must examine what is often termed the
four corners of the agreement.

4. A court cannot change or rewrite an existing contract. Contract reformation is not
allowed.

5. One must generally enforce a contract as made or written. One cannot ignore or
alter harsh or unreasonable terms that are clearly written into the contract. The
contract says what it says.

Existing laws are a part of the contract.
Words used in a contract will be assigned their ordinary meaning unless it is
shown that the parties used them in a different sense.

8. The actions of the parties during execution of the contract may speak volumes
about the parties’ mutual intentions. (Actions speak louder than words.)

9. A contract must be construed as a whole and, whenever possible, effect will be
given to all its parts. All provisions of the contract should be read in such a way as
to be in harmony with each other.

10. Read the contract as a whole.

11. An interpretation will not be given to one part of a contract that will annul another
part of it. Proper interpretation means that no part can be treated as useless.

12. Specific terms should govern over general terms.

13. Where words and figures are inconsistent, the words govern.

(2) the work area, or measures for the admissibility of evidence, (3)
controls on what interpretation can be adopted, and (4) standards of
interpretation.

Objective of Interpretation

To determine the contract meaning, a court must determine what the
contracting parties wanted the contract to mean. Therefore, the intent of
the parties at the time the contract was made must be determined.

Common law provides a rule that establishes the objective of inter-
pretation. The principle states,
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In the construction or interpretation of contracts, the primary
purpose and guideline, and indeed the very foundation of all the
rules for such construction or interpretation, is the intention of
the parties. Generally speaking, therefore, the fundamental and
cardinal rule in the construction or interpretation of contracts is
that the intention of the parties is to be ascertained and, if it can
be done consistently with legal principles, is to be given legal ef-
fect. (Corpus Juris Secundum 1963, Sec. 295, p. 66)

Clear intentions are relevant to interpretation, not undisclosed or secret
intentions. Normally, a court does not uphold hidden intentions, particu-
larly when a hidden intention differs from that expressed in the contract.

A secret or undisclosed intention of the parties that is at variance
with the expressed or inferable intention will not control (Willis-
ton 1961, Sec. 620, p. 750).

A manifested intent is that which has been outwardly expressed by the
written agreement or by acts and deeds during performance. It is the
true or actual intent that a party has given to the agreement. In the view
of one court,

Greater regard is to be had for the clear intent of the parties than
to any particular words which they may have used in the expres-
sion of their intent. (American Jurisprudence 1990, Sec. 264, p. 688)

Work Area

The work area contains the evidence that a court is permitted to con-
sider. The scope of the work area is established by applying principles in
four basic areas. Generally, these principles define what documents and
evidence make up the entire agreement. To ascertain the intent of the
parties, a court must determine what is often termed the four corners of
the agreement, that is, “What is the whole contract?”

Separate Contracts

Courts examine other contracts separate from the disputed contract,
provided that they are part of the same transaction. A Construction
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Management delivery system is particularly subject to this principle.
The general rule of law states,

In the absence of anything to indicate a contrary intention, in-
struments executed at the same time, by the same contracting
parties, for the same purpose, and in the course of the same trans-
action will be construed together, since they are in the eyes of the
law, one contract. (American Jurisprudence 1990, Sec. 263, p. 666)

Referenced Documents

Construction contracts usually refer to other documents and standards
that are necessary for the proper execution of the work. Common law
holds that these documents are to be used in determining the meaning
of the entire agreement. As a rule,

Where a written contract refers to another instrument and makes
the terms and conditions of such other instrument a part of it, the
two will be construed together as the agreement of the parties.
(American Jurisprudence 1990, Sec. 263, p. 667)

To illustrate, in McCarthy Brothers Construction Co. v. Pierce, a con-
tractor was awarded a HUD-financed contract. The contract form was a
HUD standardized agreement, and it expressly incorporated AIA Docu-
ment A201 (1970) as the general conditions. A dispute subsequently arose
over conflicting definitions of substantial completion between the HUD
and AIA documents. When read as a whole, the U.S. District Court noted
that the HUD document contained an order-of-precedence clause that ex-
pressly stated that the HUD agreement took precedence over all incon-
sistent provisions within AIA A201, so the HUD language was applied.

Special attention is given to project memoranda and other correspon-
dence because courts may view these documents as evidence of the in-
tent of the parties (Corpus Juris Secundum 1963, Sec. 298, p. 135). If the
parties agree to a change via correspondence, the meaning of the agree-
ment is gathered from both the written contract and the correspondence
(Corpus Juris Secundum 1963, Sec. 299, p. 136).

An important element in determining if a document should be incor-
porated into an agreement is the requirement for explicit referral. The
reference to another document must be clear, and both parties must
have known of its incorporation (Corpus Juris Secundum 1963, Sec. 299, p.
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136). However, the incorporation of reference documents may be lim-
ited in their use as an aid to interpretation. Where the reference is made
to another document for a specific purpose, then the other writing be-
comes a part of the contract for that specified purpose only (American
Jurisprudence 1990, Sec. 262, p. 666).

Oral Agreements as Collateral of a Contract

Oral agreements are construed together with the written agreement.
Where permitted by statutes, a written contract may properly be varied
by oral agreements only where it is collateral and is not inconsistent
with the express or implied conditions of a written contract (Williston
1961, Sec. 631, p. 949). Parties seeking to include oral collateral agree-
ments face formidable hurdles, and the outcome may be based on legal
rules rather than purely factual ones.

Parol Evidence

Ordinarily, preliminary agreements and negotiations are not considered
when interpreting a written contract (Williston 1961, Sec. 630, p. 947).
When contracting parties have reduced their agreement to writing, then
all previous agreements and negotiations are believed to have been in-
corporated into that agreement. However, in limited cases involving
misunderstandings or ambiguities, there may be an inquiry into the
meaning attached to the words of a contract. To facilitate this inquiry,
common law allows previous agreements and testimony to be used.

Oral evidence may be admitted if used to establish the meaning
of a word or term, or to establish grounds for granting or deny-
ing reformation, specific performance, or other remedies (Corpus
Juris Secundum 1963, Sec. 296(3), p. 88).

The use of parol evidence is limited and is more likely to occur with
private design contracts. As with oral collateral agreements, contractors
face formidable legal hurdles, so legal advice is recommended.

Controls

Before providing legal effect to an agreement, a court must ensure that
the legal consequences of its interpretation do not violate the contract.
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Therefore, before adopting a meaning, the meaning must be evaluated
to ensure that it is lawful and does not infringe on the contractual rights
of the parties.

Contract Alteration

Competent parties are entitled to make their own contractual arrange-
ments, and courts have limited rights to rewrite or make a new contract.
The rule states,

A court cannot alter an existing contract or make a new contract
for the parties, but can only construe the contract which they
have made for themselves. (American Jurisprudence 1990, Sec.
242, p. 628)

Courts have no right to revise or modify contracts parties made for
themselves, including contracts that appear unfair to one side (Corpus
Juris Secundum 1963, Sec. 296(3), pp- 97—98). This rule protects the right
of freedom to contract. Disputing parties cannot ask the courts to rewrite
the contract (Corpus Juris Secundum 1963, Sec. 296(4), p. 98).

Enforce Contract as Written

The function of a court is to interpret and enforce a contract as written.
The general rule states,

In the absence of any ground for denying enforcement, a court
must generally enforce a contract as made or written. (Corpus
Juris Secundum 1963, Sec. 318, pp. 185, 187)

However, courts cannot enforce contracts or contractual provisions
that are illegal or against public policy, or where there is evidence of
fraud (American Jurisprudence 1990, Sec. 257, p. 656).

Incorporate Existing Laws

Existing laws are a part of the contract. The laws encompassing the va-
lidity, operation, and effect of the contract that exist at the time and place
of its making form a part of the contract (Dunham and Young 1958). In
construction contracting, the place where the contract is made is seldom
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the place of performance, and this sometimes results in conflicting laws.
The general rule is that

Contracts are to be governed by the law of the place where made,
unless the parties clearly appeared to have had some other law
in view. (Dunham and Young 1958)

In contrast, performance of a contract is governed by the law of the
place of performance (Williston 1961, Sec. 630, p. 948).

Standards of Interpretation

Common sense and sound judgment are essential when applying the
standards of interpretation. Common law has adopted the following
standards of interpretation in choosing among possible meanings:

+ Areasonable interpretation is favored over an unreasonable one.

+ An equitable interpretation is favored over an inequitable one.

+ Aliberal interpretation is favored over a strict one.

+ An interpretation that promotes the legality of a contract is fa-
vored.

» An interpretation that upholds the validity of a contract is
favored.

+ Aninterpretation that promotes good faith and fair dealing is fa-
vored.

« An interpretation that promotes performance is favored over
one that would hinder performance.

There can be other standards. An explanation of each standard listed
above is given below. The fourth and fifth standards are combined.

Reasonable Interpretation

A reasonable interpretation is preferred to one that is unreasonable. An
interpretation should be given a meaning that would be adopted by a
reasonably intelligent person acquainted with all operative usages and
knowing all of the circumstances before and at the time of the making of
the agreement (Corpus Juris Secundum 1963, Sec. 319, p. 191).
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Equity of Interpretation

An interpretation that is equitable to both parties is preferred (American
Jurisprudence 1990, Sec. 252, p. 646). Courts avoid harsh terms if possible,
i.e., when one party is at the mercy of the other. However, the court does
not ignore or alter harsh or even seemingly unreasonable terms that are
clearly written into the contract because ignoring the foolishness of a
contractual undertaking is not within the function of the court (Corbin
1960, Sec. 546, p. 169).

Liberal Construction

Interpretations can either be strict or liberal. In practice, however, courts
do not narrowly or loosely interpret a contract to violate its obvious pur-
pose or to relieve a party of an obligation. Courts look at the language
used and determine its realistic limitations (Corpus Juris Secundum 1963,
Sec. 318, p. 187).

Legality and Validity

An interpretation that promotes the legality and validity of a contract or
contractual provisions is preferred to an interpretation resulting in the con-
trary. If two interpretations render two reasonable meanings, with one of-
fering legal effect and the other not, the former interpretation is adopted;
and, if a provision has two meanings and one validates the contract,
whereas the other voids the contract, the interpretation that validates the
agreement is selected (Corpus Juris Secundum 1963, Sec. 318, p. 187).

Good Faith and Fair Dealing

Contracts imply good faith and fair dealing between the parties. The
standard of preference states that if an interpretation implies bad faith or
fraud against one of the parties, and the other interpretation does not,
the court should choose the interpretation that promotes good faith and
tair dealing (Corpus Juris Secundum 1963, Sec. 301, p. 142).

Contractual Performance Favored

An interpretation that renders performance possible is preferred to an
interpretation that makes performance impossible. No matter how clear
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the words may appear, courts should not adopt a meaning that will ren-
der performance impossible (Restatement of the Law 1981, Sec. 202, p. 89).

Operational Interpretation Rules

Fig. 4-3 summarizes the operational rules for interpretation that are ap-
plied to determine the meaning of a contract. The primary rules are dis-
cussed in more detail in Chapter 8. Operational rules are primary or
secondary according to the nature of their application. Primary rules are
applied to the entire agreement. Secondary rules, called canons, are ap-

Operational Rules

: Secondary
Primary ‘ ‘ (Canons) F—

Plain Meaning [ Special }7

Language

——  Patent Ambiguity
Technical Sense

——  Practical Construction Consistency

: Associated Words
—— Interpretation as a Whole

Structure

—— Rule Against the Drafter Résoticils TEs
No Provisions Useless

Supply Omitted Terms

General }7

Specific vs. General

Wriling vs. Printing

Words vs. Figures

Figure 4-3. Operational Rules of Interpretation.



Fundamental Principles 27

plied only when required by a specific fact or situation. The primary
rules are used for interpretation disputes, whereas the canons are used
in several types of disputes when they are needed.

Primary Rules of Interpretation

Relative to Fig. 4-3, the primary rules of interpretation address broad
questions to ascertain the meaning of the contract. Each rule views the
contract from a somewhat different vantage point. For instance, the
plain meaning rule focuses on establishing the meaning of single words
or phrases, whereas interpretation of the contract as a whole focuses on
the interaction of the relevant documents. The patent ambiguity rule
looks at prebid duties of the contractor, and the practical construction
rule examines the actions of the parties.

The Plain Meaning Rule

Where words, terms, or phrases appear to have a clear and unambigu-
ous meaning, then that meaning should be adopted. The plain meaning
rule states that

Words employed in a contract will be assigned their ordinary
meaning unless it is shown that the parties used them in a dif-
ferent sense. (Calamari and Perillo 1990)

This rule is invoked where the evidence clearly suggests that the
word was to be used in an ordinary sense. However, the rule is not to be
used where it allows evidence of a contrary meaning to be excluded
(Corpus Juris Secundum 1963, Sec. 294, p. 37).

The determination of whether the language is to be given its ordinary
meaning or some other meaning, or if it is ambiguous, is made by the court.
Recent cases indicate that courts consider trade custom and industry prac-
tice only where it is conclusive (Restatement of the Law 1981, Sec. 201, p. 83).

Patent Ambiguity

A patent ambiguity is an obvious or drastic conflict within the contract. A
latent ambiguity arises when apparently clear language, coupled with an
extrinsic fact, creates an ambiguity. A latent ambiguity is not obvious.
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Without regard to the type of ambiguity, a court will seek to deter-
mine the parties” intentions from the entire agreement and its sur-
rounding circumstances (American Jurisprudence 1990, Sec. 258, p. 658).
As arule,

In case of ambiguity, a contract is generally given that meaning
which a party knew, or had reason to know, was in accordance
with the other party’s understanding. (Restatement of the Law
1981, Sec. 202, p. 86)

Good faith and fair dealing form the basis of this rule. The knowledge
of, or reason to know, that the other party’s understanding is different,
and not bringing it to the other party’s attention, implies bad faith and
unfair dealing of the party with the knowledge, particularly when that
party may profit. Where a party recognizes or should have recognized
an ambiguity that is patent, there is a duty to inquire imposed on that
party. Courts have held that a failure to inquire often results in the denial
of a claim.

Practical Construction

The parties” intentions are best demonstrated by their actions during per-
formance. Because the parties know best what they meant, their actions
are often the strongest evidence of the contract’s meaning (Corpus Juris
Secundum 1963, Sec. 297, p. 113). The rule of practical construction states,

A reasonable construction of an ambiguous contract by the par-
ties thereto, although not conclusive, will be considered and ac-
corded great weight, and usually will be adopted by the courts.
(Restatement of the Law 1981, Sec. 206, p. 105)

The interpretations of the parties must be mutual. Knowledge of the
other party’s interpretation and acquiescence or silence is a mutual in-
terpretation (American Jurisprudence 1990, Sec. 240, p. 625).

Interpretation as a Whole

It is common practice in a dispute for each party to focus on specific
clauses or provisions in the contract supporting their position. However,
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a court may not approach an interpretation so narrowly. It is a universal
principle that the agreement in its entirety must be examined (Corpus
Juris Secundum 1963, Sec. 302(1), p. 147). When interpreting the contract
as a whole, the rule states,

A contract must be construed as a whole and, whenever possible,
effect will be given to all its parts. (American Jurisprudence 1990,

Sec. 251, p. 643)

All provisions of the contract should be read in such a way as to be
in harmony with each other. The agreement should not be interpreted
so as to render part of the contract inoperable (Corpus Juris Secundum
1963, Sec. 303, p. 150). Common sense suggests that each provision in a
contract is included for a reason and should therefore be given equal
consideration. The isolation and interpretation of particular clauses or
provisions within the contract may not provide the true intent of the
parties (Corpus Juris Secundum 1963, Sec. 302, p. 149). Courts read and
consider the “four corners” of the agreement before arriving at a con-
clusion of the meaning of any particular provision. In the view of one
court,

It is necessary to consider all parts and provisions of a contract
in order to determine the meaning of any particular part, or of
particular language, as well as of the whole. (Monroe M. Tapper
v. US.)

Rule against the Drafter

An interpretation may lead to more than one reasonable interpretation.
In this situation, a court must apply a tiebreaker rule. Common law pro-
vides the following rule:

In choosing among reasonable meanings of a promise or agree-
ment or a term thereof, that meaning is generally preferred
which operates against the party who supplies the words from
whom a writing otherwise proceeds. (Patterson 1964)

The rationale is that the drafting party failed to express the desired
intent clearly and that the drafting party is more likely to provide more
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carefully for the protection of its own interests. This rule should only
be applied as a rule of last resort, after all other rules have been ex-
hausted, and only where both parties possess reasonable meanings
(Patterson 1964).

Canons of Interpretation

In some cases, using the primary rules of interpretation may not be suf-
ficient to interpret a contract properly. When assistance is required, the
canons of interpretation are applied (American Jurisprudence 1990, Sec.
267, p. 673). There are two categories of canons: special and general. The
special canons support the primary rules. General canons do not sup-
port a particular primary rule.

Special Canons

The special canons deal with specific ambiguous situations found
within the language or physical structure of the written instrument. Spe-
cial canons dealing with ambiguities surrounding the meaning of a
word or phrase are applied, when necessary, with the plain meaning
rule. Special canons associated with conflicts, errors, and omissions
within the contract documents are applied with the rule of interpreting
the contract as a whole.

Ambiguous Language
Three special canons deal with interpreting the ambiguous language
in a contract, and these are

+ Technical words are given their technical meaning.

« Words are given consistent meaning throughout the agreement.

+ The meaning of a word may be indicated by the words associ-
ated with it.

Contracting parties often use the language of a particular trade or ge-
ographical region. New words may be developed, or older, more com-
mon words may be given new meaning. To support this situation,
common law provides the rule that
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Technical words are to be ordinarily taken in a technical sense,
unless they are clearly used in a different sense. (Corpus Juris Se-
cundum 1963, Sec. 309, p. 165)

Courts interpret technical language from the viewpoint of how a per-
son in the profession or business with which it is associated would nor-
mally understand it (Restatement of the Law 1981, Sec. 204, p. 98). Courts
also look at local custom and usage, and that meaning, if conclusive, is
adopted (American Jurisprudence 1990, Sec. 270, p. 677).

The words in a contract are given consistent meaning. The rule states

Where there is nothing in the context to indicate otherwise,
words used in one sense in one part of the contract are deemed
to have been used in the same sense in another part of the in-
strument. (Corpus Juris Secundum 1963, Sec. 313, p. 176)

The context in which the word is found may play a key role in deter-
mining its meaning. A word can possess more than one meaning in a
contract if each provision clearly defines the word (Corpus Juris Secun-
dum 1963, Sec. 313, p. 177).

The consistency rule is supported and further defined by the rule of
associated words. As commonly stated, “words are known by the com-
pany they keep,” and common law provides that

The meaning of words in a contract may be indicated or con-
trolled by those words with which they are associated. (Corpus
Juris Secundum 1963, Sec. 310, p. 168)

Also, where several subjects of a class or group are enumerated and
there are no general words to show that other subjects are included, the
subjects or items not listed were intended to be excluded (Corpus Juris
Secundum 1963, Sec. 311, p. 171). The rule of associated words is further
defined by two Latin maxims: Ejusdem generis and Expressio unius. The
rule Ejusdem generis states that

A general term joined with a specific one will be deemed to in-
clude only things that are like (of the same genus as) the specific
one. (Patterson 1964)

The rule of Expressio unius states that
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If one or more specific items are listed, without any more gen-
eral or inclusive terms, other items although similar in kind are
excluded. (Patterson 1964)

Ambiguous Structure
Three special canons deal with ambiguities occurring within the
physical structure of contract documents. These rules are

+ The court reconciles conflicting provisions.
+ No provision is treated as useless.
+ The court may supply an omitted term.

Common sense, founded on good faith and fair dealing, dictates that
conflicting provisions would not have been deliberately inserted into a
contract. Thus, a court takes the viewpoint that

Where there is an apparent repugnancy between two clauses or
provisions of a contract, it is the province and duty of the court
to find harmony between them and to reconcile them if possible.
(American Jurisprudence 1990, Sec. 267, p. 673)

To accomplish this, the court looks at the entire agreement (the “four
corners”) and the surrounding circumstances associated with it.

It is a common consideration in interpreting disputes that no provi-
sion in a contract should be treated as useless. It must have been sup-
plied to serve a purpose. Common law states,

If possible, an interpretation will not be given to one part of a
contract which will annul another part of it. (Corpus Juris Secun-
dum 1963, Sec, 309, p. 165)

A necessary term of the contract, whether omitted inadvertently, or
where the parties have not agreed to a term when signing the agree-
ment, may be supplied by the court to aid in determining the intent of
the agreement. The rule states,

When the parties to a bargain, sufficiently defined to be a con-
tract, have not agreed to a term which is essential to a determi-
nation of their rights and duties, a term which is reasonable in
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the circumstances is supplied by the court. (Restatement of the Law
1981, Sec. 204, p. 98)

Case Study

Enforce Contract as Written/No Provision Is Useless/One Logical
Interpretation

Florida Department of Transportation v. MacAsphalt, Inc.
429 So0.2d 1281 (1983)

On April 23, 1979, the Florida Department of Transportation entered into
a contract with Jasper Construction Co. to construct a portion of Inter-
state 75. The standard specifications for road and bridge construction
were a part of the contract. In accordance with Sec. 9-5.6 of the specifi-
cations, Jasper elected to subject the freight costs for coarse aggregate to
the rate adjustment provisions found in Sec. 9-5.5(c). The applicable con-
tract language read as follows:

9-5.1 General: Except as provided herein for certain railroad
freight rates, no allowance or deduction will be made for any in-
crease or decrease in common carrier rates or transportation
costs on materials.. ..

9-5.2 Material on Which Adjustment is Allowable: Allowance or
deduction for any changes in railroad freight rates may be made
under the provisions of this Article, only for the construction ma-
terials described and limited below.

(6) Fine and coarse aggregate for asphaltic mixtures of bitumi-
nous surface treatments (mineral filler excluded).

9-5.5 ...(c) The amount of the contract adjustment shall be fur-
ther limited to go percent of the excess base freight cost increase
or decrease over the $1,000 deductible amount.

9-5.9 Changes in Shipping Methods or Points; Errors in Rate
Quotation:
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The Department will not make any allowances for increased
freight cost due to errors in the affidavit or quotations, or change
in type of transportation.

MacAsphalt, Inc., was the subcontractor and filed a form with the de-
partment listing the current freight rate for coarse aggregate as $5.65 per
ton. Although MacAsphalt intended to ship the aggregate from Miami
to its asphalt plant in Port Charlotte by rail, at the time of shipping, there
was an embargo on that route, making rail transportation impossible.
Instead, MacAsphalt shipped the aggregate by truck at an excess cost of
$26,000. MacAsphalt now seeks reimbursement for this amount.

Should MacAsphalt be allowed to recover the $26,000 in excess cost?

First District Court of Appeals of Florida reversed an award by the
Board of Arbitration saying that

If the purpose of §9-5 were to remove freight cost considerations
from the bidding process when the contractor initially intends to
ship by rail, the last quoted provision (§9-5.9) would not be in-
cluded in the contract.

We therefore find that a proper interpretation of the foregoing
contract provisions can only result in a denial of MacAsphalt’s
claim for an allowance.

General Canons

The general canons of interpretation are applied to all primary rules
when additional assistance is needed. Three general canons are dis-
cussed below:

« Specific terms should govern over general terms.
+ Written words should prevail over printed words.
« Written words should prevail over figures.

When interpreting an agreement, the specific provisions control over
a conflicting general provision. Common law states

Where there are, in a contract, both special and general provi-
sions relating to the same thing, the special provisions prevail.
(American Jurisprudence 1990, Sec. 270, p. 677)



Fundamental Principles 35

The rationale is that special provisions more thoroughly and accu-
rately define the matter in question, compared to the more general,
“boilerplate” provisions of the contract. Where, however, both provi-
sions are deemed reasonable, both are to be retained if possible (Corpus
Juris Secundum 1963, Sec. 313, p. 176). This rule is to be applied sparingly,
cautiously, and only when absolutely necessary (Corpus Juris Secundum
1963, Sec. 313, p. 177).

When a contract consists of both printed and typed, or printed and
handwritten matter, and a conflict exists between them, the typed or
handwritten portion normally prevails. The rule provides

...all parts of a contract, whether written, typed, or printed,
must be considered in interpreting the contract. Where there is
inconsistency, matter deliberately added by the parties to a con-
tract form must prevail. Thus, written or typewritten matter, or
even stamped matter, will ordinarily prevail over printing, and
handwriting will prevail over typewriting. (Corpus Juris Secun-
dum 1963, Sec. 310, p. 168)

This rule is based on the proposition that the language added by hand-
writing or typing is a more immediate and reliable expression of intent.

Where there is an ambiguity between the words and drawings, the
words normally govern. The rule states,

Where words and figures in a contract are inconsistent, the
words govern. (Corpus Juris Secundum 1963, Sec. 311, p. 171)

Caution must be exercised in using these rules, however, because
more specific information may be included in the figures.
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Chapter 5

Types of Changes and
Disputes

When confronted with a dispute, the first thing one must do is identify
the type or nature of the dispute. This identification is usually done by
applying some judgment to a careful reading of the contract to deter-
mine if the contract provides any relief for the alleged problem. The con-
tract wording is critical. Fortunately, for the topics and clauses
addressed by this book, all standard contract forms say essentially the
same thing. For instance, all contracts require that notice be given in
writing before the work is disturbed. The main difference is to whom
the notice is given and how much elapsed time is allowed.

Identifying the Type of Dispute

Knowing the type of the dispute is of paramount importance because
the primary rules are different for different types of disputes. To illus-
trate, if the dispute involves an orally directed change, the owner’s role
is important to the outcome. If the allegation is over work that one
party claims was part of the contract work, then owner knowledge is
seldom an issue. Likewise, if the specification was supposedly defec-
tive, then the intention of the parties is not an issue. Instead, the first
question to address is what caused the contractor not to be able to per-
form as required. To aid in understanding the different types of
changes, Fig. 5-1 was developed.

37
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Type of Changes |

Beyond Scope Within Scope

Cardinal Bilateral Unilateral
Minor Changes Change Orders Constructive
Oral Changes/ i
Extra Work Interpretation

Defective Specs. Misrepresentations| D'!Tm!‘? S“

Conditions

Figure 5-1. Types of Changes.

Bilateral Change vs. Unilateral Change

All contracts require contractors to perform changes to the work that are
within the general scope of the work. The contractor’s only recourse is
to protest and file a claim; however, the contractor must still do the
work. These are called unilateral changes.

A contract does not allow the owner unilaterally to require the con-
tractor to perform work that is beyond the scope of the contract work,
even if the contractor is compensated. The contractor can agree or dis-
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agree, and this is called a bilateral change. AIA A201 (AIA 1987) calls this
a contract modification. Contractor consent is required, and the contractor
may rightly refuse to do the work. Suppose that a subcontractor has a
contract to paint the interior of a building. The prime contractor may not
require the subcontractor to paint a building down the street as well. Ob-
viously, there are many gray areas, and legal advice is recommended be-
fore one refuses to perform the work.

Cardinal Changes

A cardinal change is a term that is sometimes used to describe a single
change or accumulation of changes that are beyond the general scope of
the contract. Usually, cardinal changes are an accumulation of many
small changes that make the project different from the project on which
the contractor bid. Therefore, cardinal changes are a breach of contract
and are beyond the scope of this book.

Minor Changes

Minor changes are changes that can be ordered by the owner or owner’s
representative and do not affect the time or cost of the project. If a dis-
pute arises over a minor change, it is usually because the contractor feels
that the change will cost money or the contractor deserves more time.
An example of a minor change is when the owner changes the color of
paint before the contractor purchases the paint.

Change Orders

This term refers to any change that is done in accordance with the terms
of the changes clause. There are many common elements about changes
clauses, but there are differences, too. Contractors must follow the provi-
sions verbatim to assert a claim. The change order proposal only covers
the direct cost of the change. Contractors should always add a written
statement reserving the right to claim impact costs at a later time.
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Case Study
Meeting of the Minds and Unilateral v. Bilateral Change

Florida State Road Department v. Houdaille Industries, Inc.
237 So.2d 270 (1970)

In 1964, Houdaille Industries, Inc., entered into a contract with the
Florida State Road Department to construct project 3502, which was part
of the Everglades Parkway (Alligator Alley). The plans showed 408
yard? of muck and 622,968 yard? of embankment material to be exca-
vated from a borrow canal to be dug adjacent to the roadway. There
were numerous problems, including a gross underestimation of muck
removal. In fact, Houdaille removed 278,392 yard? of muck. Partway
through the project, there was a meeting in Tallahassee between the road
department and the contractor.

At this meeting, the plans were officially changed in several impor-
tant respects, and provisions were made regarding payment for over-
haul and progress payments. The district engineer was directed to
prepare a document showing the changes and to include an estimate of
anticipated units of overhaul, increased excavation, and increased em-
bankment material. This document reflected the contract unit prices and
was signed by a representative of the contractor. This document repre-
sented a change order request (COR). This document was never exe-
cuted as a change order or supplemental agreement. Regarding this
document, the road department representative led the fight for reduced
unit prices at the meeting, arguing economies of scale, but the contrac-
tor’s representative insisted that they should be increased. The road de-
partment representative concluded that in the absence of an agreed-on
price, the contract unit prices should govern. The contractor’s position
was that the COR authorized progress payments for the extra work re-
quired, but that final settlement of the unit prices could not be deter-
mined until after the work was completed. The road department later
asserted that the document was a change order, and payment should be
made at the contract unit prices contained in the document. Is this COR
a valid agreement to apply the contract unit prices? Is this a change
order (unilateral) or a contract modification (bilateral), and why?

The First District Court of Appeals agreed with Houdaille. Because
the entire method of construction was changed and there were enor-
mous quantity overruns, the court apparently viewed the COR as an at-
tempt by the Florida State Road Department to consummate a new
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agreement. The court concluded that there was no “meeting of the
minds” because of the following facts:

1. The road department did not execute or process the document
in the manner required for a valid supplemental agreement.

2. The document did not dispose of other important parts of
Houdaille’s claim.

3. The road department admittedly refused to negotiate on that
phase of the dispute.

4. The road department acknowledged that the parties never
reached mutual agreement on final unit prices.

Thus, the COR was not considered a new agreement because the par-
ties failed to reach a meeting of the minds.

Constructive Changes

A constructive change is any change that is not in accordance with the
terms of the changes clause. As can be seen in Fig. 5-1, there are several

|15 the Ttem or Work
Called for in the
Contract?

No Uncertain Yes
; . : | Is the Dispute Over
Extra Work or Oral Contract . S
" X Information or
Change Order Interpretation i
- Instructions?
Information Instructions

Differing Site
Conditions or
Misrepresentation

Defective
Specifications

Figure 5-2. Guide to Deciding What Rules Apply.



42 Interpreting Construction Contracts

kinds of constructive changes, and different rules apply to each. Fig. 5-2
demonstrates which set of rules to apply.

Examples

A contractor is ordered to remove existing conduit, which he believes is
additional work not called for in the contract. The owner’s position is
that it is required. Is this extra work? Probably not. The dispute is most
likely concerning the interpretation of one or more of the clauses.

Another contractor installs an extra door that is not shown in the con-
tract documents and now seeks payment for the installation materials.
The additional work can be evaluated using the rules for extra work or
oral change orders given in Chapter 7.

A contractor installs a footer for a structural steel building. Excessive
loads and unforeseen soil conditions later cause the footer to fail. Is this
a differing site condition? It is more likely an issue of defective specifi-
cations. Only if the cause of the failure is faulty information provided is
it likely to be a differing site condition. If the problem arose over in-
structions, in this case, the size of footer, strength of concrete specified,
or the amount and location of steel reinforcement, then it could be con-
sidered a defective specification issue.

Exercise 5-1: Diamond and the U.S. Assay Office

On March 31, 1939, Arnold M. Diamond entered into a contract with
the U.S. Treasury Department for $26,400 to furnish all labor and mate-
rials required for improvements to the U.S. Assay Office, 32 Old Slip,
New York City.

The U.S. Assay Office was a stone structure in which smelting
processes had been carried on. Gold was electrolytically separated from
base metals, and for this process, nitric and hydrochloric acids were
used as solvents. The windows of the building were protected by steel
bars, which, over time, had been corroded by the acids. The building it-
self had also been affected by the acid because rain had washed the acid
down the side of the facade, causing the acid to penetrate the stone be-
neath the windows and produce peculiar yellow stains.
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Diamond’s work consisted, in part, of cleaning and pointing the ex-
terior of the building. This work involved two operations: exterior clean-
ing of stonework by a wet sandblast process and removing stains from
the exterior stone surface. Sandblasting cleans stones but does not re-
move the stains. The sandblast cleaning was satisfactory in all respects
and was accepted by the government.

To remove the stains, paragraph g of the specifications required that

Stains shall be removed as follows:

a. Thoroughly wet the stone to be treated before applying
the acid.

b. Apply with a fiber brush a solution of 85% phosphoric
acid composed of one part acid to four parts water.

c. Keep the stone wetted with this solution until the stain
disappears. This time will vary from 15 to 25 minutes,
depending upon the depth of the stain.

d. Wash thoroughly with a hose to remove all acid.

Diamond proceeded with the work in strict accordance with the pro-
cedures outlined in paragraph 9, and at the direction of the government
inspector, prepared a sample of stone cleaned according to the specified
requirements. However, the phosphoric acid solution had almost no ef-
fect in removing stains from the stone. Subsequently, the inspector di-
rected Diamond to use another method. The inspector suggested
experiments to determine which acid solution would do the job best. Ex-
periments were made accordingly, and hydrofluoric acid (instead of
phosphoric acid) was found to be most suitable for removing stains.

On receiving this information, the inspector suggested that Diamond
submit a letter to the Treasury Department requesting permission to use
hydrofluoric acid. On May 15, 1939, Diamond wrote a letter addressed
to the Procurement Division, Public Buildings Branch, Washington,
D.C., as follows:

I propose, in lieu of the method specified, to clean the exterior
stonework of the building, by means of steam cleaning.

This will provide the use of a mild Hydrofluoric acid % about
4 followed by a blast of steam.

This work done by the above method will be more satisfactory
and I propose to do it at no additional cost to the Government.

Please advise if this is satisfactory.



44 Interpreting Construction Contracts

On May 22, 1939, Diamond received a reply that stated, in part, that “no
change of method was desired, except that dilute hydrofluoric acid may
be used on the stains in lieu of the phosphoric acid which is specified.”

Diamond wet all of the stained stone surfaces thoroughly and applied
with a fiber brush a solution of hydrofluoric acid of the strength outlined
in the May 15, 1939, letter, keeping the stone wetted by repeated appli-
cations with this solution from 15 to 25 min. Diamond then washed the
stone surfaces thoroughly to remove all traces of the acid, thus fully
complying with specification requirements, except that hydrofluoric
acid was used in lieu of phosphoric acid. This procedure resulted in
cleaning the building more satisfactorily than had been accomplished
through the use of phosphoric acid, but the outcome was still unsatis-
factory. When the building was finally inspected, the government con-
struction engineer suggested that Diamond experiment further and
submit another proposal for the removal of the stains still appearing
under the windows.

Diamond experimented further and devised a method for cleaning
the stains and submitted a proposal to the construction engineer in a let-
ter dated June 15, 1939, which read in part,

Reference is made to the areas under the windows from the
fourth floor down, on the east end of the Old Slip side of the
building, and under the windows on the South Street side of the
building, which although cleaned and treated as required by the
contract still show the staining caused by the action of acids on
the old windows.
For the sum of $565 I propose to do the following;:
a. Cover the windows as required to protect the glass.
b. Treat with 8% hydrofluoric acid and wash off after
1 minute.
c. Treat with 85% phosphoric acid, diluted one part acid
to four parts water, and wash off after 20 minutes.
d. Repeat treatment (b).
Special care will be taken to use sufficient water to remove the
acid.
Kindly advise if this meets with your approval.

Diamond’s proposal to do the work in accordance with the method
outlined in the letter was rejected by the construction engineer in a let-
ter dated July 18, 1939, the last paragraph of which reads as follows:
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You are hereby directed to proceed with this work in accordance
with the specification covering your contract.

On July 31, 1939, Arnold M. Diamond wrote a letter to the govern-
ment’s supervising engineer in Washington, D.C., in which he took issue
with the decision of July 18, 1939, and in closing, stated,

I wish to protest that I consider this additional work, and believe
that I should be compensated for doing it.

On August 11, 1939, the government’s supervising engineer wrote a
letter to Diamond, the third paragraph of which reads in part as follows:

Since the specifications call for...treating of the exterior
stonework by the specified method until stains disappear, addi-
tional compensation cannot be allowed for this work which is a
part of the contract requirements.

On August 22, 1939, Arnold M. Diamond wrote a letter to the super-
vising engineer asking that the matter be reviewed. On November 22,
1939, the government’s supervising engineer wrote a letter to Diamond
refusing to reconsider the matter.

The work as proposed in Diamond’s June 15, 1939, letter was performed
by Diamond with the government’s knowledge at no additional compen-
sation. Diamond now seeks an equitable adjustment for delay damages.

What set of interpretation rules are applied to this dispute?

Exercise 5-2: Grand Forks and Moorhead
Construction

The city of Grand Forks, North Dakota, entered into a contract with
Moorhead Construction Co., Inc., to build a sewage treatment facility.
The city had divided the construction project into two phases, with each
phase to be performed by a different contractor.

Phase I was designed by the city’s engineering department and cov-
ered primarily the earthwork and site preparation for four aerated
anaerobic treatment ponds, including the installation of piping and
appurtenances, such as foundations for the compressor and meter
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buildings. The four ponds or earthen cells were to be formed by build-
ing earthen embankments in a square pattern divided into four large,
square, watertight sections.

The phase I contractor, Valley-Mayo, was scheduled to complete its
work in September 1969, before the phase II work (to be done by Moor-
head) was to commence. However, the phase I contractor did not sub-
stantially complete its contract until November 1970, some 14 months
late. The final acceptance by the city of the phase I work was not given
until October 1971, when the contractor was paid in full and discharged.

Phase II of the project was designed by Richmond Engineering, Inc.,
of Grand Forks, the city’s agent and supervisor for the project. Phase II
consisted of completing the buildings, constructing manhole installa-
tions and access bridges into and over the ponds, and installing all elec-
trical and mechanical equipment. When completed, the aeration
equipment would treat the city’s sewage primarily in the aerated cells,
with secondary treatment occurring in lagoons. A separate phase II con-
tract was awarded to Moorhead in July 1969, with completion scheduled
for October 30, 1970. The contract stated in part,

F20. CHANGED CONDITIONS. Should the contractor encounter
or the Owner discover during the progress of the work subsur-
face or latent physical conditions at the site differing materially
from those indicated in this contract, or unknown physical con-
ditions at the site of an unusual nature, differing materially from
those ordinarily encountered and generally recognized as inher-
ent in work of the character provided for in the contract, the En-
gineer shall be promptly notified in writing of such conditions
before they are disturbed. The Engineer will thereupon promptly
investigate the conditions and if he finds they do so materially
differ and cause an increase or decrease in the cost of, or the time
required for performance of the contract, an equitable adjustment
will be made and the contract modified in writing accordingly.

At the time Moorhead bid on the phase II contract, the phase I earth-
work had just commenced. An inspection of the site by Moorhead
would not then have disclosed the difficult site conditions that it would
later face due to excess moisture and lack of compaction. Moorhead, in
estimating its bid, relied on the city to provide a construction site pre-
pared in accord with the specifications of phase I. Those specifications
called for 9o% compaction of the soil embankments and cell bottoms.
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As early as December 2, 1969, Moorhead expressed concern about in-
creased costs related to the delay. On December 19, 1969, Moorhead
wrote to the city,

I am very deeply concerned and perturbed in regards to the con-
tract we hold with the City. We bid the project under certain stip-
ulations. We had to follow scope and time limits to be adhered to.
As of this date we have not even been given access to the project.

Before January 1970, when Moorhead was notified to proceed, Moor-
head’s president inspected the site and refused to take responsibility for it.

...I went to inspect the project site and I definitely would not
accept accessibility to the site and be responsible for it in its
present condition . ... We are going to incur additional costs, as
to increased labor, material, sales tax, warehousing and sched-
uling material shipments and placement of our crews to com-
plete this project.

When Moorhead began work, the bottom surfaces of the lagoon cells
were extremely soft. As a result of the unstable soil condition actually
encountered in the cell bottoms and on the embankments, Moorhead
was forced to work by different and more expensive methods, without
heavy equipment. Most of the foundation footings for the mechanical
installations and access bridges had to be redesigned and spread apart
for greater support.

On February 17, 1970, Moorhead wrote to Richmond,

It is very difficult to construct a job under existing information
and complete the same when the conditions and time of avail-
ability are not the same as stated under the bidding plans and
specifications.

According to the specifications of Phase I, the bottom and
slopes shall have 9o% compaction. This definitely is not there.

On February 18, 1970, Richmond, relaying Moorhead’s letter to the
city, stated,

As we all know, the soil conditions at the site are treacherous. Itis
entirely possible that 9o% compaction by the Phase I Contractor
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was a physical impossibility considering the time of year the
work was done.

On March 23, 1970, Richmond wrote to the city,

In discussing the unstable soil matter with Moorhead, they again
noted the soil conditions were beyond their control and that they
bid the job under the premise that the Phase I Contractor would
obtain 90% compaction in the cell bottoms and dikes. Since the
dikes are not completely finished and are still frozen it is proba-
bly too early to comment on their density, but the bottoms are def-
initely a changed condition.

Due to adverse weather, soil conditions, and delays, phase II was not
completed until November 1971. Moorhead claims that the phase II job
was entirely changed and greatly increased its construction cost.

What set of contract interpretation rules should be applied to this
dispute?

Reference

American Institute of Architects. (AIA). (1987). General Conditions of the Contract for
Construction, AIA Document A201. American Institute of Architects, Washing-
ton, DC.



Chapter 6

Notice Requirements

All contracts require that a contractor give written notice within a spec-
ified time as a prerequisite to filing a claim.

Contract Language

Most construction contracts contain procedural requirements regarding
how and when knowledge is communicated about situations that may
affect the project costs and schedule. Typical contract language can be
found in Article 12.3.1 of AIA A201 (1987). It states,

If the contractor wishes to make a claim for an increase in the
Contract Sum he shall give the Architect written notice thereof
within twenty days after the occurrence of the event giving rise
to such claim.

and in ATA A201 (1987), Article 4.3.3 states,
Claims by either party must be made within 21 days after oc-
currence of the event giving rise to such Claim or within 21
days after the claimant first recognizes the condition giving rise
to the Claim whichever is later. Claims must be made by writ-

ten notice.

and in AIA A201 (1987), Article 4.3.7 states,

49
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If the Contractor wishes to make Claim for an increase in the
Contract Sum, written notice as provided herein shall be given
before proceeding to execute the Work.

Other standard contract forms have language similar to the 1987 ver-
sion, differing only with respect to who receives the notice and its timing.

Background
Need for Clarification

Two opposing viewpoints have been advanced relative to notice re-
quirements. The decision of the U.S. Supreme Court in Plumley v.
United States is generally regarded as a landmark case providing for
strict interpretation of the notice requirement; that is, where the contract
requires written notice, formal writing is the only form of communica-
tion that will suffice. However, there is a substantial body of case law in
which compliance on this point has not been enforced. The case of Hoel-
Steffen Construction Co. v. United States is often cited to support the
proposition that written notice is a mere technicality, and courts have
sought to avoid strict enforcement of the written notice. In the cases
cited in this chapter, the courts often found that the owner committed
certain acts or that the course of conduct between the parties was such
that the court could not allow the written notice to be the basis for deny-
ing the contractor an equitable adjustment.

Caution should be exercised. As stated by Anderson, there are many in-
stances where the Plumley doctrine has been applied. She also stated that

Some states will seize upon any fact or circumstance growing out
of the conduct of the parties to show waiver of strict compliance
with the contract requirements. Reliance on a court to reasonably
construe your contract to avoid forfeiture or analyze your con-
duct to determine if strict compliance with the contract has been
waived is ill advised. (Anderson 2005)

Thus, the outcome of a notice dispute may depend somewhat on ju-
risdiction. It seems clear that if the owner consistently insists on strict
compliance with the contract provisions (requiring written notice),
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there is a stronger likelihood that the Plumley doctrine will be applied.
A simple letter may be sufficient to avoid costly legal action. The re-
mainder of this chapter is focused on situations where the Plumley doc-
trine is not applied (there was not strict compliance with the contract).

Notice requirements have received some discussion in the published
literature (Loulakis 1985, Transportation Research Board 1986). How-
ever, much of this material is vague and confusing. Rules of application
are imprecise and incomplete and are not logically arranged. In some in-
stances, the notice requirements are superficially or simplistically pre-
sented, often misleading the reader. More often, the requirements for
notice are fragmented and hidden in discussions of differing site condi-
tion claims, delays, and changes.

The need for clarification with respect to notice issues is shown by the
treatment of the case of State of Indiana v. Omega Painting, Inc., in the
“Legal Trends” column of the January 1985 issue of Civil Engineering. The
column argued that the decision marked a return to the strict application
of the contract notice requirements, the Plumley doctrine. The case in-
volved the sandblasting and painting of a bridge structure. Problems
arose when the state changed inspectors, and the new inspector required
more sandblasting than the contractor felt was necessary to attain the
specified finish. The contract contained the provision: “If the Contractor
deems that additional compensation will be due him for work or material
not clearly covered in the contract or not ordered as extra work, he shall
notify the Engineer in writing...” The case was complex and confusing
and contained limited factual information. The issues of oral change order
and notice were inseparably intertwined. Neither the owner nor the con-
tractor asserted that the change was classified as extra work; rather, the
contractor stated that the owner somehow modified the contract. How-
ever, the contractor failed to produce evidence showing how the owner
waived the notice provision. Furthermore, the state argued that the addi-
tional sandblasting had been warranted because of poor-quality work-
manship. The principal issues in the case did not relate to notice, and the
record seems insufficient to conclude a return to the Plumley doctrine.

The State of Indiana v. Omega Painting case is used at this point to
demonstrate that not all judicial decisions follow the flowcharts. At times,
courts may revert to some other theory for resolution. The case also points
out the danger of reading brief synopses of judicial decisions. One must
read the entire case to understand the rationale behind the decision.

Before such a conclusion can be drawn, a study of numerous signifi-
cant cases must be made and the body of case law evaluated. By isolating
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a single case, authors can portray courts as capricious and incongruous
in their decisions, while missing the remarkable overall consistency that
exists relative to certain construction contract issues.

Purpose of Written Notice

The owner has the right to know the liabilities that accompany the bar-
gained-for item. Contractually, the owner preserves this right by requir-
ing that the contractor notify the owner in writing if situations arise that
may increase project costs to the owner or may delay completion. As
stated by an Illinois court,

In a building and construction situation, both the owner and the
contractor have interests that must be kept in mind and pro-
tected . ... [T]he owner has a right to know the nature and ex-
tent of his promise, and a right to know the extent of his
liabilities before they are incurred. Thus, he has a right to be
protected against the contractor voluntarily going ahead with
extra work at his expense. He [the owner] also has a right to
control his own liabilities. Therefore, the law required his con-
sent be evidenced before he can be charged for an extra. (Wat-
son Lumber v. Guennewig)

Additionally, the Court of Appeals of North Carolina stated,

We are not blind to the possibility that the Contractor in this
case encountered considerably changed conditions and extra
work. But the position of the Contractor must be balanced
against the Commission’s compelling need to be notified of
“changed conditions” or “extra work” problems and oversee
the cost records for the work in question. The notice and record-
keeping procedures of these provisions are not oppressive or
unreasonable; to the contrary, they are dictated by considera-
tions of accountability and sound fiscal policy. The State should
not be obligated to pay a claim for additional compensation un-
less it is given a reasonable opportunity to ensure that the claim
is based on accurate determinations of work and cost. The no-
tice and record-keeping requirements constitute reasonable pro-
tective measures, and the Contractor’s failure to adhere to these
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requirements is necessarily a bar to recovery for additional com-
pensation. (Blankenship Construction v. North Carolina State
Highway Commission)

The various courts handling notice-related cases seem to agree that
the notice should allow the owner to

+ investigate the situation to determine the character and scope of
the problem,

+ develop appropriate strategies to resolve the problem,

« monitor the effort and document the contractor resources used
to perform the work, and

« remove interferences that may be limiting the contractor’s abil-
ity to perform the work.

Rules of Application
Primary Issues Governing Notice

In deciding disputes involving notice where the Plumley doctrine is not
applied, three general questions must be answered:

+ Does the notice clause apply?
+ Did the owner have the opportunity to limit liabilities?
+ Was the requirement waived?

The case law review indicates that these questions are hierarchical
and can be organized as a flowchart, as shown in Fig. 6-1.

Does the Notice Clause Apply?

Generally, the question of applicability only occurs with nonstandard
contract forms where the notice clause is inadvertently limited to cer-
tain situations. For example, in the case of the State of Indiana v. Omega
Painting, Inc., the notice clause applied only to “extra work.” The ad-
ditional sandblasting was not extra work, so theoretically, the clause
does not apply. As written, the notice clause did not apply to situations
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Figure 6-1. Decision Diagram for Disputes Involving Notice.

involving other work unless it could be argued that the sandblasting
was truly “extra,” which could not be successfully argued.

Did the Owner Have the Opportunity to Limit Liabilities?

Written notice implies that a formal letter has been delivered to the
owner, or the owner’s authorized agent or representative, clearly iden-
tifying the problem and applicable contract provisions and stating that
the contractor expects to be compensated or have the contract time ex-
tended. If written notice is delivered in a timely manner, the require-
ments have been satisfied. However, notice can be communicated in
ways other than by formal letter. Use of alternative forms, such as ver-
bal statements, often constitute notice, and some courts may elect to
set aside the formalities if it is determined that the purpose of the
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notice requirement has been satisfied. However, reliance on verbal
statements is ill-advised. The principal issues considered in making
this determination are

« owner knowledge of the events and circumstances,

« owner knowledge that the contractor expects compensation or a
time extension under some provision of the contract, and

+ timing of the communication.

The owner can protect himself or herself by always following the con-
tract verbatim.

Owner Knowledge

Owner knowledge can be in two forms: actual knowledge and con-
structive knowledge. Constructive knowledge can be further subdi-
vided into implied and imputed knowledge. Each of these forms of
knowledge is defined and illustrated with an actual case.

Actual Knowledge

Actual knowledge refers to knowledge that is clear, definite, and unmis-
takable. If the facts of a situation have been conveyed orally or in writing
so that there is no doubt that the party who requires the knowledge has
received it, then actual knowledge has been substantiated. The case of
New Ulm Building Center, Inc., v. Studtmann demonstrates the essential
elements of actual knowledge. The case involved a couple who negoti-
ated for the construction of a house. The builder refused to sign a written
contract for a lump sum, but the parties orally agreed to proceed with
construction based on an estimated price. According to the court record,

The Studtmanns took the plans and material list to New Ulm
Building Center, Inc., who agreed in writing to furnish all of the
material for the sum of $11,385, plus 3-percent sales tax. That
agreement contained the following postscript: “If job runs less
Owner will receive credit, but not any extra unless owner is no-
tified.” It is undisputed that as the work progressed, there were
extensive changes and “extras” and that although the Building
Center furnished the Studtmanns with monthly statements of
the cost of materials, no specific notice was given to them that
these (costs) included extras.
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The Studtmanns visited the site daily and were fully aware of the
progress of the work. The monthly materials listing from the building
center and the daily site visits provided them with the information nec-
essary to compare actual construction with the negotiated quantity and
quality of construction. The court found evidence showing that the
Studtmanns were fully aware that extras were being included as the
work progressed. At the trial, the Studtmanns acknowledged that they
knew of most of the extras and had talked with the contractor about them
at the time. The Studtmanns knew the contractor expected additional
compensation but mainly objected to the price of the extras. Because they
did not object to the extras, they were responsible for payment.

Implied Knowledge

Implied knowledge is communicated by implication or necessary de-
duction from the circumstances, job site correspondence, or conduct of
the parties. Although this type of knowledge may not be complete in
and of itself, it is usually sufficient to alert the owner of the need for ac-
tion or further investigation. Implied knowledge is illustrated by the
case of Hoel-Steffen Construction Co. v. United States. The case con-
cerned the construction of the Gateway Arch of the Jefferson National
Expansion Memorial in St. Louis, Missouri. Several contractors were si-
multaneously involved with the construction. Hoel-Steffen contracted
with the U.S. Interior Department to construct various interior features
of the arch, including the ductwork. Working space inside the arch was
limited, which resulted in substantial interferences between contractors.
According to Hoel-Steffen, some contractors received preferential access
to the construction site in a way that was not specified in any of the con-
tract documents. The court stated,

Where duct work contractor ... brought dispute between the
prime contractor, transportation system subcontractor and duct
work contractor to the government’s attention, it was the con-
tracting officer’s duty to take action to remedy the difficulty; it
was not necessary that duct work contractor specifically accuse
the government of “unreasonable or unfair measures in attempt-
ing to resolve the problem,” it was enough...that the govern-
ment knew or should have known that it was called upon to act.

In another case, Weeshoff Construction Co. v. Los Angeles County
Flood Control District, the contractor recovered because the awarding
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agency knew that a site inspector was directing unauthorized changes.
Although no written notice was ever given, Weeshoff was able to show
that the district knew that work outside the contract requirements was
being ordered and that the contractor expected additional compensa-
tion. Furthermore, evidence of owner knowledge is more convincing if
the problem is the owner’s fault or involves something within the
owner’s control (Chaney and James Construction Co. v. U.S.).

Imputed Knowledge

Imputed knowledge can be established when a person in an organiza-
tion is given actual notice of a fact or circumstance and that individual
has the duty to report it to the person affected. The case of Powers Reg-
ulator Co. provides insight into the circumstances under which courts
recognize imputed knowledge. The contract provided for Powers to in-
stall emergency control centers in three Social Security Administration
Program Centers constructed for the U.S. General Services Administra-
tion. The specifications were highly technical, and the installation was
complex. The General Services Board of Contract Appeals found that

Notice of a specification dispute to a supervising architect em-
ployed by the government constituted notice to the contracting
officer within the meaning of the changes clause of the contract.
The regional architect on the project had the authority to approve
or reject the contractor’s submittals. Under the circumstances,
the actual notice of the architect who had authority to issue
changes could be imputed to the contracting officer because the
architect was the technical expert to the contracting officer and
this was a highly technical claim. The law is settled that a direc-
tive need not come from the contracting officer personally, and
that he need not necessarily even be aware of it. (Powers Regu-
lator Co.)

The board apparently felt that the circumstances were of such impor-
tance that it was the duty of the supervising architect to communicate the
problem to the contracting officer. Had the dispute not been of a highly
technical nature, the court may have ruled otherwise. However, if the
person who makes a decision or knows of a contractor’s predicament is
properly acting within that individual’s scope of authority, the owner
may be committed by the agent’s actions without personally being aware
of the situation. The board further stated in the Powers case that
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We thus hold that the contracting officer cannot insulate himself
from the operating level by layers of construction managers, ar-
chitects, and consultants, then disclaim responsibility for the ac-
tions of one of his agents because the contractor failed to give
him notice. (Powers Regulator Co.)

Implied and imputed knowledge are not always found to exist. Ob-
viously, the outcome of any case depends on the facts. Certainly, courts
carefully examine the technical nature of the problem, the authority of
those involved, and the project management structure before deciding if
the knowledge requirement has been satisfied.

Additional Compensation Expected

Mere knowledge that additional expenses may be incurred is not suffi-
cient to make the owner liable for cost increases. As stated by Anderson,

While owners often have actual knowledge of a contractor’s
delay, a contractor is ill advised to rely on this knowledge as ex-
cusing the need for factual written notice. (Anderson 2005)

And quoting the decision in DOT v. Fru-Con Construction Corp.,

...if DOT’s mere knowledge were sufficient, the provision re-
quiring timely written request for an extension of time would be
meaningless and superfluous. (Anderson 2005)

The extra cost and time needed may be due to contractor error, and
courts have held that if the owner is unaware that the contractor expects
additional compensation, the owner is not liable.

Schnip Building Co. v. United States presents this important consid-
eration in a unique setting. Schnip was awarded a contract to build a
hobby shop at the navy submarine base at Groton, Connecticut. The
contract documents for the foundation showed the presence of high-
quality rock and provided for precision blasting and excavation. The
smooth rock face was to serve as the exterior concrete formwork as a
way to reduce the expense of manufactured wooden forms. During con-
struction, the contractor had to remove excessive excavation spoil
caused by overbreak from the blasting operation because, according to
the contractor, the rock was not of the quality shown in the contract doc-
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uments. Schnip sought and received approval from the government rep-
resentative to alter the formwork requirements so that he could use ex-
terior wooden forms. Whereas the dispute concerned subsurface
conditions, which the contractor later alleged differed materially from
those represented in the contract drawings and specifications, the court
found that

... (the government representatives) were personally unaware of
existence of such conditions (a DSC [differing site condition] that
would entitle the contractor to additional compensation), and
that their observations at the job site did not alert them to such
condition.... The plaintiff infers that the government should
have known of the changed conditions as they were obvious.
Whether the government representatives reasonably should
have known from the circumstances that subsurface conditions
differing from those described in the contract documents were
being encountered was a question of fact. The (contractor’s) ex-
tensive backfill and grade fill requirements could have been
caused either by a subsurface condition or by improper blasting
technique. The Board considered the evidence and said that it
was “unable to charge the Government with constructive knowl-
edge (of a DSC) under these circumstances.” The burden was on
the appellant (Schnip) to prove to the government why such ex-
tensive fill needs existed. The government had no obligations to
ferret out the reason. (Schnip Building Co. v. U.S.)

The Schnip case is particularly instructive because it establishes that
owner knowledge alone is insufficient to satisfy the notice requirement.
The owner representative was present daily and was fully aware that
additional costs were being incurred but was unaware of the alleged dif-
fering site condition. A reasonable person could have inferred that the
extra excavation and formwork costs were caused by an inexperienced
blasting subcontractor or other contractor-caused problems rather than
from a DSC. The court clearly assigned to the contractor the duty to en-
sure that the government was aware of the conditions and that the con-
tractor expected additional compensation. In this case, the contractor
failed to be specific regarding the incurrence of additional costs and did
not assign the cause of the added costs to the alleged DSC. The govern-
ment did not have the opportunity to limit its liabilities because it did
not know that the contractor expected more monies.
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The requirement for positive representations relative to additional
compensation cannot be overemphasized. For example, in another case,
the contractor’s claim was rejected because notice was characterized as
a complaint rather than formal notice, and no intent to file a claim was
ever asserted (Blankenship Construction v. North Carolina State High-
way Commission).

Timing of Notice

The timeliness of the notice is the final consideration used to determine
if the intent of the notice provision has been met. Occasionally, an owner
can have knowledge that there is a situation outside the contract for
which the contractor expects additional compensation, but that knowl-
edge becomes available so late as to prejudice the owner; that is, the
owner cannot control his or her liabilities. The Schnip Building Co. case
also illustrates this point. Notice was not given by Schnip until the con-
tractor filed his claim, which was long after the work was completed.
The court found that

The lack of a timely notice was prejudicial to the Government be-
cause it effectively prevented any verification of appellant’s
claim and also the employment of alternate remedial procedures.
(Schnip Building Co. v. U.S.)

In the Powers case, the board stated,

Regardless of terminology, the issue is whether the government
has been unnecessarily put at risk—either the risk of additional
liability to the contractor or the risk of being unable to prepare
and present its defense against the contractor’s claim—by the
contractor’s delay in notifying the government of pertinent facts.
(Powers Regulator Co.)

Clearly, notice must be provided in time for the owner to make an in-
dependent assessment of the situation, decide what action to take, and
monitor the additional work, if desired. This right to control one’s liabil-
ities is the key consideration in determining timeliness. Generally, if the
contract specifies a time limit and the contractor is several days late in fil-
ing the notice, the contractor is not precluded from recovery so long as
the owner has been given an opportunity to control his or her liabilities
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other than for minor inconveniences (C. H. Leavell & Co.; Bramble and
Callahan 1987). Waiting until the end of the project to file notice clearly
does not afford the owner the opportunity to control liabilities.

Owner prejudice occurs when a delay in providing the owner with
timely notice prevents the owner from mitigating damages. The owner
may need to demonstrate that extra expenses could have been mini-
mized or avoided or that the passage of time obscured information rel-
evant to verification of the claim.

Was the Requirement Waived?

If constructive notice has not been given, the only recourse available to
the contractor is to show that the notice requirement was waived. Ac-
cording to Anson’s Law of Contract, an owner’s actions can waive the
owner’s right to insist that the contractor perform in accordance with
the contract requirements (Guest 1984). The owner is prevented from in-
sisting on strict compliance with the contract requirements where the
owner’s actions have clearly been in conflict with the same require-
ments. (See Table 4-1 in Chapter 4, Rule No. 8.)
Sweet views waiver in terms of three subissues (Sweet 1989, p. 468):

+ Is the requirement waivable?

« Who has the authority to waive the requirement?

+ Did the facts claimed to create waiver lead the contractor to rea-
sonably believe that the owner had eliminated the requirements?

Requirement for Waivability

If statutes or ordinances exist that require written notice, the requirement
cannot be waived. This situation would most likely occur when the owner
is a municipality, township, school board, or some other local public entity.

Authority to Waive

The contract provision requiring written notice can only be waived by
the owner or the owner’s designated representative. In the case of Crane
Construction Co., Inc., v. Commonwealth of Massachusetts, the court
determined that the architect had no authority to waive the notice re-
quirements, and the contractor claim was denied.
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Conditions of Waiver

As defined by Black’s Law Dictionary,

A waiver is implied where one party has pursued such a course of
conduct with reference to the other party as to evidence an inten-
tion to waive his rights or the advantage to which he may be enti-
tled...provided that the other party concerned has been induced
by such conduct to act upon the belief that there has been a waiver,
and has incurred trouble or expense thereby. (Black 1979)

Waiver is the first step in a two-step process, the second step being
estoppel. Waiver leads to estoppel when a party relies on the waiver and
acts on it accordingly. Thus, waiver is a two-step process of the owner
waiving a right and the contractor acting on the waiver in such a way
that prevents the owner from reasserting that right.

The principles of waiver and estoppel are illustrated in the case of
E. C. Ernst, Inc., v. Koppers Co., Inc. Koppers was the turnkey prime
contractor for the design and construction of an A-5 coke oven battery
and related facilities at Aliquippa, Pennsylvania. The oven was to be
used to produce coke as part of the steel-making process. Ernst was the
electrical subcontractor. Koppers was nearing completion of a similar
facility in the Midwest and was using that design as a basis for the
Aliquippa project. The technology of the project was state of the art,
and throughout construction, Koppers was altering the design to in-
corporate lessons learned from the Midwest facility, which was experi-
encing numerous start-up problems. All drawing revisions delivered to
Ernst by Koppers were marked “Approved for Construction.” The de-
sign changes, coupled with requests from the owner and engineering
difficulties created by Koppers, increased Ernst’s actual work hours to
more than double the original estimate. A provision of the electrical
subcontract required that any requests for additional compensation, in-
cluding the amount requested, be submitted to Koppers within 30 days
after receiving revised drawings. Because of the volume and magnitude
of the changes received from Koppers, Ernst was unable to comply with
the 30-day requirement. Ernst wrote Koppers and asked Koppers to
waive the 30-day requirement. Koppers did not respond to Ernst’s let-
ter. Ernst wrote again, stating that because there had been no response
to the earlier letter, Ernst assumed that Koppers was waiving the 30-
day requirement. Again, Koppers did not respond, even though the
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second letter was circulated internally among several departments. In
ruling in favor of Ernst, the court stated,

We find that the conduct of Koppers in failing to insist on the 30-
day notice provision in light of their “approved for construction”
orders to proceed and their failure to reply to Shannon’s [Ernst
superintendent’s] letters, prevents Koppers from now using this
clause as bar to Ernst’s actions. (E. C. Ernst v. Koppers Co.)

By failing to respond, Koppers waived its right to insist on notice.
Furthermore, by Ernst’s continued performance under the contract in
reliance on Koppers’ silence, Ernst gave up its ability to comply with the
30-day requirement on a major portion of its work. Koppers was aware
that the “extras” were not being priced and that written authorization
had not been given as required by the contract, yet Koppers willingly
accepted Ernst’s performance. Koppers was thus prevented (estopped)
from using the notice clause as a defense to avoid payment to Ernst for
delay damages and compensation for extra work.

Additional circumstances also exist under which an owner can waive
the notice requirements. For example, if the owner pays for a change
order or extra work for which notice was not provided, the owner may
be precluded from insisting on notice for other similar work performed
thereafter unless the contractor has been advised accordingly.

Other Issues

Several issues, although not directly included in the primary rules govern-
ing notice, are nevertheless important considerations in certain instances.

Would the Owner Have Acted Differently?

Situations can arise when the owner may not have been prejudiced
despite the lack of notice. In such a situation, the contractor must show
that the owner would not have acted differently had notice been prop-
erly communicated. A case illustrating this consideration is Sante Fe, Inc.
The contract called for the construction of a 520-bed hospital at the Vet-
erans Administration Medical Center in Bay Pines, Florida. The dispute
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involved the proper installation of lighting fixtures. The supervising ar-
chitect, who was also the government’s technical expert, was aware of
problems but failed to communicate these to the authorized government
representative. The Board of Contract Appeals stated,

Boards of contract appeals, in practice, will not enforce this tech-
nical clause [notice provision] absent a showing of prejudice by
the Government. The Government has the burden of proving
that prejudice resulted from its lack of written notice. To meet its
burden, the Government must demonstrate affirmatively “how
the passage of time in fact obscured the elements of proof” or
“how the Contracting Officer might have minimized or avoided
possible extra expenses” ... There is no indication that the Gov-
ernment would have acted differently, with respect to its rejec-
tion, regardless of a notice of claim. That is, the lack of written
notice did not prejudice the Government. (Sante Fe, Inc.)

The board felt that the government was not prejudiced because it
would have merely referred the matter back to the supervising architect.
However, the Sante Fe case may not reflect the prevailing judicial atti-
tude because even though the government had no other alternative, it
nevertheless was not afforded the opportunity to document the actual
costs to the government.

Was the Contract Breached?

Some courts have been willing to set aside the requirements for notice if
there has been a breach of contract. Nat Harrison Associates, Inc., v. Gulf
States Utilities Co. illustrates this concept. The contract called for the
construction of approximately 158 mi of 500 KVA single-circuit, three-
phase transmission lines in Louisiana. After the contract was awarded,
a revision to the contract was negotiated for the construction of an extra
tower arm to a portion of the transmission line on which an additional
line was to be strung. The pertinent facts are as follows:

Gulf States Utilities Co. was late in providing both right of way and
materials and did not extend the contract completion time as provided for
in the contract. In addition, Gulf States either ignored or refused time ex-
tensions requested by Harrison resulting from delays due to inclement
weather, strikes, and other conditions. Harrison sought damages resulting
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from acceleration of the contract and claimed damages for breach of Gulf
States” duties under the contract to furnish the right of way and materials
so that Harrison could perform its work in a timely manner and in se-
quence. One important issue centered on whether the costs allegedly in-
curred by Harrison were “extra costs” within the meaning of the notice
provision. The court stated,

There is a point, however, at which changes in the contract are to be
considered beyond the scope of the contract and inconsistent with
the “changes” section (clause). Damages can be recovered without
fulfillment of the written notice requirement where the changes are
outside the scope of the contract and amount to a breach. Since the
evidence supports the jury’s finding that there was a breach of con-
tract, we are unable to hold, as a matter of law, that Harrison was
required to give prior notice of the additional costs it claims here or
that it is not entitled to damages for fundamental alteration of the
contract. (Nat Harrison Associates v. Gulf States Utilities Co.)

Thus, the Louisiana court refused to enforce the notice requirement be-
cause there was a contract breach. Importantly, the court decision dealt lit-
tle with other relevant issues, such as owner knowledge, prejudice, and
waiver. The implication of the Harrison decision is that the question of
breach is supreme in the decision hierarchy (in some jurisdictions) and that
where a breach occurs, the remaining questions need not be addressed.

The judicial attitude toward breach and notice is not always unani-
mous. For instance, in the case of Buchman Plumbing Co., Inc., v. Re-
gents of the University of Minnesota, the court refused to set aside the
requirement even though a breach occurred. The court stated that “com-
pliance with provision in construction contract requiring written no-
tice...for damage by way of extra cost was condition precedent to
contractor’s maintenance of action for breach of contract.”

Form of Communication

A formal letter is normally the anticipated form of communication; how-
ever, other forms may suffice. Notice can occur in job site correspon-
dence, letters, memos, and other documents. Minutes of project
meetings that summarize discussions about problems requiring notice
may also be sufficient, provided that they are accurately drafted. One
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court held that the form of the contractor’s statements and objections
made at meetings and requests for reconsideration of the government’s
rejection of submittals was sufficient notice (Chaney and James Con-
struction Co. v. U.S.). In another case, a document drafted by the gov-
ernment agent that clearly indicated the agent’s knowledge constituted
notice (Crane Construction Co. v. Commonwealth).

Critical path method (CPM) schedule updates have been found to be
adequate to alert the owner of a delay. In Vanderlinde Electric v. City of
Rochester, it was determined that monthly updates kept the owner
“fully and continuously aware” of delays. However, updates that con-
tain errors, are inaccurate representations of job progress, or fail to as-
sign responsibility for the problem are probably insufficient to constitute
notice. Also, nonperiodic updates or mere submissions of schedule ad-
justments are probably inadequate (Lane-Verdugo).

Verbal notice can also suffice (New Ulm Building Center v. Studt-
mann). However, in one instance, an extended phone conversation with
the chief engineer was not considered sufficient for notice (Blankenship
Construction v. North Carolina State Highway Commission). An analy-
sis of the various decisions clearly illustrates that the content of the com-
munication is more important than the form, and the Plumley doctrine
is not always applied.

Requirements for Additional Detail

Some contracts require that the notice be accompanied or followed im-
mediately by submission of detailed information regarding cost or delay
effects. However, compliance with such provisions is sometimes diffi-
cult on an active construction site. In some cases, courts have found such
requirements too onerous to enforce, considering the brief time allowed
for submission of the notice (E. C. Ernst v. General Motors Corp.).

Apparent Authority

As a general rule, communication of delays and problems affecting costs
must be made to the person having the authority to initiate or issue
changes. Communications to others may result in the claim being de-
nied. The law is difficult to analyze in this area. However, there is some
legal basis for stating that notice conveyed to an agent or a person with
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apparent authority is the same as conveying notice to the person with
authority (Powers Regulator Co.). Caution suggests that a contractor de-
liver notice to a corporate officer (in a private case) or an executive offi-
cer of a public agency (in a public case).

Repetition of Events

Once notice is given, no further notice is required when the same condi-
tions recur throughout the job (Ginsburg and Bannon 198y). This state-
ment may not be true when the conditions lead to separate costs. The
wise thing to do is to continue to provide notice.

Notice to Others

In some situations, it is necessary to provide notice to others, such as the
performance bond surety. The bond may or may not waive the require-
ment for notification of claims or changes. Failure to notify the surety of
the change may invalidate the performance bond.

Illustrative Example

The following example is based on a 1989 case involving McDevitt &
Street Co. and the Marriott Corp.

Statement of Facts

McDevitt & Street Co. entered into an agreement with the Marriott
Corp. for the construction of a new motel. Part of the work included the
installation of elevators.

The contract specifications required the contractor to install a “pre-
engineered” elevator (PX-2, Specs., Section 14240, Part 1.02). The specifica-
tions also listed three pre-engineered elevator manufacturers, the name
and telephone number of a contact person, and the names or model num-
bers of acceptable models (PX-2, Specs., Section 14240, Part 2.02). The “Fas-
track III” model manufactured by the Westinghouse Elevator Co. was one
of the models listed. On April 25, 1986, Westinghouse informed McDevitt
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by letter that its Fastrack III jamb design could not accommodate the wall
thicknesses called for by Marriott’s architect in revised elevator shop draw-
ings (PX-56, at 4; Peters, Tr. at 296, 298-00, 423). Westinghouse ultimately
agreed, at McDevitt’s urging, to modify its standard, pre-engineered ele-
vators to fit the architect’s drawings for an additional $6,364.

On or about August 29, 1986, McDevitt issued a change order to West-
inghouse, authorizing the necessary modifications. The modified eleva-
tors were subsequently installed in the project. McDevitt submitted
Proposal No. 21, dated October 8, 1986, to Marriott requesting an addi-
tional $6,364 as compensation for the costs of providing and installing
wider, nonstandard door jambs at six elevator doors.

The relevant contract language came from Articles 17 and 19, which
stated, in part,

Art. 17(a) ...Contractor shall not perform any change in the
Work without prior written authorization.

Art. 18 ... If the Contractor claims that any instructions by Draw-
ings (including Shop Drawings) or written clarification or other-
wise involve extra costs under his Contract, he shall give the
Owner’s Representative written notice within seven (7) days,
complete with detailed labor and material costs. Except in an
emergency which endangers life or property, the Contractor shall
not proceed without written acceptance in the form of a Change
of Contract or written notice to proceed from the Owner. The
failure of the Contractor to provide such written notice shall de-
prive the Contractor of its right to claim such extra costs.

McDevitt failed to give Marriott the seven days’ written notice of the
additional costs required to accommodate the Marriott architect’s draw-
ings for the elevators as expressly provided for in Article 18. Until its
submission of Proposal No. 21, McDevitt did not formally notify Mar-
riott of this problem or of the additional costs to modify the elevators.

Analysis
Does the Notice Clause Apply?

The provisions of Articles 17 and 18 clearly include shop drawings and
cover all types of changes or instructions. So the notice clause does apply.
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Did the Owner Have Knowledge?

McDevitt & Street had no formal conversations with Marriott before is-
suing a change order directing Westinghouse to modify the elevator
doors. Another six weeks elapsed before Proposal No. 21 was presented
to Marriott. This was the first time Marriott knew of the cost increase.
There is no indication in the facts that Marriott should have known or
that knowledge was implied or imputed. This is true even though the ar-
chitect was perhaps somewhat aware that there was a problem. On this
basis, McDevitt & Street should not be allowed to recover the added
costs because there was no knowledge.

Was McDevitt & Street’s Expectation of Additional Compensation
Known?

This question is irrelevant because Marriott did not know of the change,
but it is important to note that even if Marriott had known of the need
for the elevator revision, it was not automatic that there might be an in-
creased cost. Marriott may have chosen to modify the walls (possibly at
no additional cost) rather than the elevator door.

Was the Timing Adequate?

The question does not apply in this situation.

Was the Requirement Waived?

There is no indication that sloppy contract administration created a
waiver to the requirement.

Discussion

In this disagreement, McDevitt & Street must incur the cost of modify-
ing the elevator. This was the outcome of flowchart analysis (Fig. 6-1)
and the court decision. Failure to provide notice is a common problem
for construction contractors, and potentially a fatal one. Both parties
can easily protect their rights by following the contract. In this case,
Marriott followed the contract (no waiver was found); McDevitt
& Street did not. Some jurisdictions, such as Virginia and Maryland,
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require strict adherence to the notice provisions of the contract, whereas
other jurisdictions may take a more liberal approach in evaluating
whether a waiver has occurred.

Exercise 6-1: Granger Contracting and Chiappisi
Brothers

Granger Contracting Co., Inc., entered into a contract to build a high
school. Granger made a subcontract with the Chiappisi Brothers, under
which Chiappisi agreed to furnish all labor and materials for completing
the lathing and plastering work covered in paragraph 19 of the specifi-
cations. By the subcontract, Chiappisi agreed to be bound to Granger by
the plans and specifications, including all general conditions. The gen-
eral conditions of the prime contract included (Article 16),

If the contractor claims that any instructions by drawing or oth-
erwise involve extra cost under this contract, he shall give the
Architect written notice thereof within a reasonable time of re-
ceipt of instructions or otherwise, and in any event before pro-
ceeding to execute the work, except in emergency endangering
life or property ... No such claim shall be valid unless so made. ..

and Art. 37,

The contractor agrees to bind every sub-contractor and every sub-
contractor agrees to be bound by the terms of the. .. General Con-
ditions, the Drawings, and Specifications as far as applicable to his
work including the following provisions of this article ... The sub-
contractor agrees...to make all claims for extras...to the Con-
tractor in the manner provided in the General Conditions of the
Contract. .. for like claims by the Contractor upon the Owner, ex-
cept that the time for making claim for extra cost is one week.

The work to be done by Chiappisi included the installation of Zonolite
spray insulation on the metal flute deck over the science area of the build-
ing. The flutes were to be filled with insulation, and then a 1/-in. coat of
Zonolite was to be applied over the entire surface. Chiappisi, from a
drawing that dealt with the science area of the building, measured the
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size of the flute openings as shown on that plan. From these measure-
ments and the area of the deck, an estimate was made of the materials
and labor necessary to fill the flutes and cover the surface. Chiappisi used
these computations in bidding the job. The drawing that was used by
Chiappisi in making the calculations, if measured to scale, shows the
flute openings in the metal deck to be 1/ in. wide at the mouth. This
drawing was, however, intended by the architect who prepared it to be
schematic or symbolic, rather than an actual diagram of the roof deck.
The drawing did not disclose this intention clearly. The drawing used by
Chiappisi may have been inconsistent in some respects with other draw-
ings and paragraph 19 of the specifications for the metal deck.

The metal deck was installed in accordance with the manufacturer’s
instructions referred to in paragraph 19 and the shop drawings
(approved by the architect). The shop drawings were never shown to
Chiappisi until the time of installation. As installed as per the manufac-
turer’s instruction and the approved shop drawing, the roof deck had
flute openings of a width of 4% in. If installed as per the diagram in the
drawings, the metal flute spaces to be filled would be 1% in. wide and '
in. deep. If installed as required by the shop drawings, the flute spaces
to be filled would be 4% in. wide and of the same depth. The architect’s
drawing relied on by Chiappisi showed the narrow flute spaces on the
underside of the flute deck. They were installed with the narrow flute
spaces pointing upward and the broad flute spaces pointing downward,
as the manufacturer intended.

While the work was in progress, more material was needed than Chi-
appisi had estimated. Alphonse Chiappisi went to the school and found
that the flute openings that were being filled were wider than had been
estimated. The orientation of the flutes was opposite to the plan sheet on
which Chiappisi had relied. Before Chiappisi left the area, he saw Mr.
Gillette, the job superintendent for Granger. He told Gillette that the work
on the flutes was extra. Gillette replied that the roof and flutes were in-
stalled as per the manufacturer’s instructions. Chiappisi then said that he
had to use more material than estimated and he wanted to be paid for it.
Gillette replied that Chiappisi would have to take it up with “the office.”
Chiappisi ordered more Zonolite, and his men continued with the science
area roof deck and completed filling the flutes. In a bill sent to Granger on
April 29, 1963, after the work in the science area was completed, Chiap-
pisi made no reference to any extra work in the science area roof deck.

On May 23, 1963, Chiappisi wrote to Granger asking for $2,927 for
added work involved in connection with the roof deck. This was the first
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written notice that Granger received from Chiappisi, and it was the first
notice given to anyone at Granger other than to Gillette.

Should Chiappisi be paid? Was constructive notice given? Was the no-
tice requirement waived? Did Granger have an opportunity to control
its liabilities?

Exercise 6-2: Linneman Construction and Montana-
Dakota Utilities Co.

Linneman Construction, Inc., is a Colorado corporation engaged in the
construction of gas, water, telephone, and electric lines. Montana-
Dakota Utilities Co., Inc., is a regulated public utility engaged in sup-
plying gas and electric service in North Dakota, South Dakota,
Montana, and Wyoming, and gas service only in Minnesota. As part of
Montana-Dakota’s “Progress 70” plan to extend its gas service in North
Dakota to an additional 12 towns, Montana-Dakota issued invitations
to bidders in February 1970 for the construction of gas distribution and
service lines in the 12 towns. Bidders were allowed to bid on all 12
towns or on the six steel-gas pipeline towns or the six plastic-gas
pipeline towns.

Provided to the bidders was a list of estimated total pipe footage to be
laid and an estimate of the number of service lines to be installed, a copy
of the proposed contract and specifications, and maps of each town
showing where the distribution mains were to be located within each
town. The specifications and the maps were expressly made a part of the
contract to an extent consistent with the contract provisions. Linneman’s
bid for the six steel-gas pipeline towns was accepted by Montana-
Dakota, and the contract was signed March 16, 1970.

The contract was a unit-price contract. The pertinent unit-price pro-
vision provided for a single unit price based on the diameter of the main
and covered

For unloading and hauling millcoated steel pipe, fittings, wrap-
pers and other materials, clearing right-of-way, ditching, coating,
laying, construction welding, connecting, cleaning, testing, re-
pairing, backfilling, roll packing, and grading...

The contract further provided
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Distribution mains in general shall be approximately 5-10 feet
from the property line in the street and 5 feet from the property
line in the alley. Where more specific information is required it
will be furnished by the Company.

2. Location of Lines

The lines shall follow the locations as shown on maps fur-
nished by the Company or staked by the Company engineers.
The Company reserves the right to make any changes in location
which it deems necessary and such changes shall in no manner
alter the items of this contract except as to linear measurements.

The “extras” clause of the contract states,

Contractor shall be allowed no additional compensation for any
extras or any work performed by the Contractor not contem-
plated by the agreement or by said plans and specifications,
except under written order signed by the Company’s representa-
tive, which order shall specify the amount payable to the Con-
tractor on account of such extra work. Where no specific amount
is agreed upon for extra work and for which no unit price is set
forth in this proposal, the Contractor agrees to execute such work
on the basis of cost plus 15% for overhead and profit. Contractor
to furnish hourly cost rates to be charged for any extra work. In
no event will bills or claims for extras or extra work so ordered be
allowed unless submitted to the Company within thirty (30) days
from the date of furnishing or completion of extra work.

Linneman began construction of the gas distribution systems on May
5, 1970, in Jamestown, North Dakota. During the course of construction,
completed in November 1970, more than 766,000 ft of gas mains were
laid in the six towns. All of the footage was paid for at the unit price
specified in the contract. Linneman demanded payment for an addi-
tional $460,000 for the laying of gas distribution mains outside the
paved portions of the streets. The computation was based on the cost of
laying some 160,145 ft of mains behind the curb, plus 15% for profit and
overhead as called for by the “extras” clause of the contract.

Linneman contends that all the lines were to be located in the paved
portion of the streets, where it was faster and cheaper for Linneman to
lay the mains. After the Linneman contract was signed, Montana-
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Dakota received another bid for repaving the streets that was much
greater than Montana-Dakota had estimated. Linneman alleges that
Montana-Dakota began moving as much of the construction as possible
out of the paved portion of the street and behind the curbs to avoid sub-
stantial repaving costs. Moving the gas lines away from the paved
streets saved Montana-Dakota the (Linneman) contract prices for cut-
ting and removing the old pavement in addition to the cost of repaving,
while increasing threefold the cost to Linneman of laying the mains be-
hind the curbs. To further buttress its contentions that the location of
mains behind the curbs was not contemplated by the contract, Linne-
man contends that the maps attached to the contract show that the
mains were to be located within the paved portion of the streets.

No written change order was prepared. On May 18, 1971, six months
after completion of the project, Linneman wrote to Montana-Dakota
stating that the total balance due under the contract was $43,510.65. This
amount represented the retainage due and a minor amount for extras
that had already been approved. Linneman filed a claim for the $460,000
some 10 months after completion of the job. This figure ($460,000) rep-
resented the total cost over and above the unit price already paid by
Montana-Dakota for the 160,145 ft of mains behind the curb.

Should Linneman be paid the $460,000? Was constructive notice ever
given?

Exercise 6-3: Acchione & Canuso and PennDOT

On October 5, 1973, Acchione and Canuso, Inc., entered into a contract with
the Pennsylvania Department of Transportation (PennDOT) for improve-
ments to Roosevelt Boulevard in Philadelphia. Trenching work was neces-
sary to replace conduit for traffic signal wiring at existing intersections.
After reviewing the plans, Acchione’s subcontractor, Tony DePaul
and Sons, Inc., noted a discrepancy between its calculation of 16,658 lin-
ear ft of trenching and the bid documents, which called for 13,131 linear
ft. As a result, DePaul telephoned PennDOT’s engineers and was in-
formed that PennDOT had directed its engineers to assume that some of
the existing conduit would be reusable, thus requiring no trench exca-
vation. Relying on its own calculations and this oral representation, De-
Paul calculated a unit price of $24 per linear foot. This figure was the
average cost for earth excavation, pavement, and roadway trenching.
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The contract contained the following provision:

The contractor . .. shall not be entitled to present any claim...to
the Board of Arbitration of Claims. .. for additional compensa-
tion...unless...it shall have given...the Engineer a 10-day due
notice in writing of .. . its intention to present a claim...

The “due notice in writing”, as required above, must have
been given to... the Engineer within 10 days of the time the con-
tractor performed such work or any portion thereof.

As the project progressed, PennDOT discovered that most of the con-
duit could not be reused and that the engineers had failed to include a
contingency item in the contract to cover this situation. PennDOT orally
directed DePaul to perform the necessary trenching and then executed
a written work order calling for an additional 17,433 ft to be paid for at
the contract unit price of $24 per foot. According to Acchione, the addi-
tional trenching materially changed the character of the work and the
unit cost. When the job was finished, Acchione was paid at the rate of
$24 per foot for all work performed, 34,738.70 linear ft.

On August 4, 1975, after substantially completing all the trenching,
Acchione wrote to PennDOT requesting an adjustment in the contract
unit price. Acchione had worked on the trenching under the written
work order for more than eight months. Acchione now argued that it
did not realize that its costs had increased until July 1975.

Should Acchione be paid? Was constructive notice given?

Exercise 6-4: McKeny Construction Co. and
Rowlesburg, WV

A flood that occurred in late 1985 severely damaged water and sewer fa-
cilities owned by the Town of Rowlesburg, West Virginia. To correct the
damage, the town contracted with Lennon, Smith and Souleret (LSS) En-
gineering Co., Inc., to design new facilities. LSS developed three project
proposals: one for sewer repair, one for a river intake, and one for the
construction of a chlorine tank. McKeny Construction Co., Inc., pro-
posed on all three projects and was awarded all three separate contracts.

The relevant contract provisions were the same in all three contracts
and stated,
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No claim for an addition to the contract sum shall be valid unless
so ordered in writing.

and

Neither the contractor nor the surety shall be entitled to present
any claim or claims to the Owner either during the prosecution
of the work or upon completion of the Contract, for additional
compensation for any work performed which was not covered
by the approved Drawings, Specifications, and/or Contract, or
for any other clause, unless due notice of his intention to present
such claims as hereinafter designated.

The written notice, as above required, must have been given to
the Owner, with a copy to the Engineer, prior to the time the Con-
tractor shall have performed such work or that portion thereof
giving rise to the claim or claims for additional compensation or
shall have been given within ten (10) days from the date the Con-
tractor was prevented, either directly or indirectly, by the Owner
or his authorized representative, from performing any work pro-
vided in the Contract, or within ten (10) days from the happening
of the event, thing, or occurrence giving rise to the alleged claim.

As the work progressed, McKeny was directed to make a number of
changes and to do a substantial amount of additional work. As a result
of the changes, eight change orders were issued as per the contract, and
the contract sum was modified accordingly. McKeny failed to give no-
tice of certain additional work, and no written change orders were ever
issued for that work. The town refused to pay for the additional work
for which it had received no notice or for which no change order had
been issued.

Is McKeny entitled to compensation for its additional work?

Exercise 6-5: Northern Improvement Co. and South
Dakota State Highway Commission

On August 15, 1968, Northern Improvement Co., Inc., entered into a
contract with the South Dakota State Highway Commission to con-
struct a highway improvement project on U.S. Highway 212 in Cod-
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dington County, South Dakota. The scope of Northern’s work involved
earthmoving, grading, gravel, and asphalt work. The project was to be
completed in 150 working days. The contract contained the following
language:

4.4 EXTRA WORK—Work not originally contemplated, or work
made necessary by minor alterations of the plans, which is
deemed necessary or desirable in order to complete fully the
work as contemplated, and for which no provision or compen-
sation is provided in the proposal or contract, shall be deemed
extra work, and shall be performed by the Contractor in accor-
dance with the specifications as directed by the Engineer; pro-
vided, however, that before any extra work is started a
supplemental agreement (change order) shall be entered into, or
an extra work order issued . ... Claims for extra work which have
not been agreed to beforehand in writing will be rejected.

5.14 CLAIMS FOR ADJUSTMENT AND DISPUTES—In any case
where the Contractor deems that, as defined herein, the Con-
tractor shall notify the Engineer in writing of his intention to
make claim for such extra compensation before he begins work
on which he bases the claim. If such notice is not given, and the
Engineer is not afforded proper facilities by the Contractor for
keeping strict account of actual cost as defined for force account
then the Contractor hereby agrees to waive the claim for such
extra compensation.

Part of the work required of Northern was the construction of a de-
tour. Because of a deficiency in the roadbed material, the specified quan-
tity of gravel placed at the detour location was inadequate to produce a
stable roadway in the shoulder areas. To further complicate matters, the
gravel contained insufficient binder clay to enable Northern to lay and
compact it properly. Northern immediately orally requested that the en-
gineer allow it to add clay as a binder at no additional cost to the state.
However, the engineer refused to order any deviation from the specifi-
cations. Northern then orally advised the engineer that the instability of
the detour would result in substantial additional maintenance cost for
which Northern expected to be compensated. The engineer responded
by ordering Northern to dig up the various soft spots and dry the mate-
rial. Northern performed the work but under oral protest. Subsequent
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maintenance problems did in fact arise continuously throughout the
project because the detour design was defective, and these problems
cost Northern valuable time, in addition to the cost of the maintenance
work itself. Northern was required to assign an entire crew whose sole
job was to maintain the detour and repair it as it broke.

Northern repeatedly requested written supplemental agreements and
written work orders, but these requests were consistently denied. On
several occasions, Northern discussed the problem with the resident en-
gineer, the district engineer, and department engineering personnel in
Pierre, South Dakota. The engineers acknowledged that the detour was
underdesigned. When the project was finally completed, Northern sub-
mitted a claim for its additional costs. The claim was denied because
Northern had not submitted written notice as required by the contract.

Should Northern be paid? Was constructive notice given?

Exercise 6-6: D. Federico Co. and Commonwealth of
Massachusetts

The D. Federico Co., Inc., entered into a contract with the Common-
wealth of Massachusetts to perform certain development work at a
campsite at Wompatuck State Park in Hingham, Massachusetts. The
contract contained a typical notice provision requiring the contractor to
notify the engineer of his intention to file a claim before he began work
on items in question.

A dispute arose during the work because the excavation and borrow
requirements for the roads were substantially underestimated by the
consultant retained by the Commonwealth. No test borings or soil
analyses were done in the area of the roads. Instead, the designer based
his estimate on an assumption that, because roads had been constructed
earlier in the vicinity (the campsite had been used earlier as a naval am-
munition depot), it would not be necessary to excavate beyond an aver-
age depth of 12 in. In fact, excavation revealed substantial amounts of
unsuitable organic material and nested boulders, all of which had to be
removed. Instead of excavating 85,650 yard> of material, the amount the
designer had estimated, Federico was required to excavate 215,492 yard?
of material. The amount of ordinary borrow required to be brought in
from other locations amounted to 278,493 yard?, rather than the 30,150
yard? that had been estimated.



Notice Requirements 79

Federico was paid at the unit price rate in his contract, which
amounted to $595,430.90. However, as the job neared completion, he
realized that the contract price did not adequately compensate him for
the work and that fair compensation should be $913,522.40. Federico
now seeks compensation for the difference of $318,091.50. His argu-
ment is that the earthmoving operation was an entirely different type
of job in scope and magnitude from the one he offered to perform in
his bid.

Should Federico be paid extra compensation? Was constructive no-
tice given?
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Chapter 7

Extra Work and Oral
Change Orders

Oral communications are common to all construction projects. Oral di-
rectives do not normally create problems unless the directive is misun-
derstood or the design professional or owner later refuses to pay for an
orally directed change.

Contract Language

All contracts contain language similar to Article 12.1.1 of AIA A201
(1977) requiring that all changes be in writing,

A Change Order is a written order to the Contractor signed by
the Owner and Architect, issued after execution of the contract,
authorizing a change in the Work or an adjustment in the Con-
tract Sum or the Contract Time. The Contract Sum and Contract
Time may be changed only by Change Order.

and in AIA A201 (1987), Article 7.2.1,

A Change Order is a written instrument signed by the Owner,
Contractor, and Architect. ..

Some elements of contract clauses related to written change order re-
quirements are

+ Only persons with proper authority can direct changes.
+ The directive must be in writing.

81
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+ The directive must be signed by a person with proper authority.
+ Procedures for communicating the change are stated.
+ Procedures for contractor response are defined.

Similar clauses in other contracts differ primarily in who signs the
change order.

Background

Published literature is available describing certain legal aspects of oral
change orders (Transportation Research Board 1986). However, much of
this material is vague and confusing and is not readily understood by
many contract administrators. The literature and case law are difficult to
reconcile and can easily lead one to believe that the outcome of a dis-
pute cannot be predicted with reasonable certainty.

Purpose of Written Change Orders

The purpose of the requirement that all contract modifications be in
writing is similar to the requirement for written notice (Thomas et al.
1990; Transportation Research Board 1986, p. 3), which is

+ the owner has the right to know the nature and extent of owner
promises and liabilities, and

+ the written change order protects the owner from unknowingly
incurring a liability in the course of routine interpretations of the
contract documents or normal interactions with the contractor.

Judicial Attitude toward Oral Changes

To understand how courts view oral modifications despite an agreement
to do so only in writing, consider the following points of law.

Appraising the importance of limiting the form of change orders to
written directives, the Supreme Court of lowa, quoting from the Corpus
Juris Secundum (1963), stated,
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Such a provision (requiring change orders to be in writing), how-
ever, is not of the essence of the contract, but is a detail in the per-
formance . .. (Berg v. Kucharo Construction Co.; emphasis added)

The 4th Circuit Court of Appeals went beyond the Supreme Court of
Iowa by stating that oral modifications may still be valid even though
there may be specific contract language prohibiting oral changes. The rea-
soning is that because parties can validly make an oral agreement, they
can also orally agree to change the requirement for a written directive.

Other courts have also affirmed the validity of oral changes. For exam-
ple, in the case of Illinois Central Railroad Co. v. Manion, the court stated,

Though the written contract has a clause forbidding such oral al-
teration, and declaring that no change in it shall be valid unless
in writing, such provision does not become a part of the law of the
land; it is like another agreement which is superseded by a new
one. So that in spite of it an oral alteration may be validly made.
(emphasis added)

In Bartlett v. Stanchfield, the court noted,

Attempts of parties to tie up by contract their freedom of dealing
with each other are futile. The contract is a fact to be taken into
account in interpreting the subsequent conduct of the plaintiff
and defendant, no doubt. But it cannot be assumed, as matter of
law, that the contract governed all that was done until it was re-
nounced in so many words, because the parties had a right to re-
nounce it in any way, and by any mode of expression they saw
fit. They could substitute a new oral contract by conduct and in-
timation, as well as by express words. (emphasis added)

Requirements for written contract modifications are valid conditions
until the parties renounce the requirement by mutual consent or con-
duct. Thus, a prerequisite for the owner to insist on the written require-
ment is that all dealings with the contractor must be consistent with the
requirement of the contract. Where evidence of a modification or con-
duct to the contrary exists, the requirement is set aside and common-law
rules are applied. From a review of cases, it is evident that courts quickly
default to common law where there is any hint of inconsistent conduct.
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Rules of Application

This section presents the common-law rules used by the courts in decid-
ing oral change order disputes. The criteria are based on a detailed ex-
amination of more than 7o appellate court decisions. The results show
that the courts have dealt with the issue in a consistent manner and that
the criteria can be arranged in a hierarchical manner, as shown in Fig. 7-1.

Primary Issues Governing Oral Changes and Extra Work

In deciding disputes involving oral changes, four general inquiries must
be answered:

+ Is there a statutory requirement?
+ Does the changes clause apply?

Yes Are There Statutory
Requirements?

No

Does the Clause
Apply?

| No

Yes

Nofor | Didthe Owner or His
Both Agent Have Knowledge?

Yes for either

Nofor |  Did the Owneror His | Yes for
Both | Agent Promise to Pay? | Owner

Yes for the agent

Did the Agent Have Yes
the Authority?

- No

b h 4 v
. No| Was the Requirement |Yes| Recovery
No Entitlement }‘ | Waived? s' Likely

Figure 7-1. Common-law Rules Used by the Courts in Deciding Oral Changes.
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» Was there a valid contract alteration?
+ Was the requirement waived?

Is There a Statutory Requirement?

Where statutes and regulations require written directives, the require-
ment is not set aside. This result was affirmed by the District Court of
Alaska, quoting the Corpus Juris Secundum (1963, 17 C.J.S. Contracts,
§377, at 865, n. 36) and stated,

A written contract may, in the absence of statutory provisions re-
quiring a writing, be modified by a subsequent oral agreement.
(U.S. v. Slater)

This criterion must be carefully weighed when performing work for
public agencies, municipalities, and authorities. Where such a statute or
regulation exists, there will probably be no recovery unless there is com-
pliance with the statute. Examples exist where statutes were violated
and the contractor was precluded from recovering. (Montgomery v. City
of Philadelphia; Earl T. Browder v. County Courty

Does the Changes Clause Apply?

In examining change order disputes, the initial consideration is whether
the disputed work is covered by the changes clause. Courts tend to limit
the coverage or applicability of various terms in ways perhaps not in-
tended by the drafter of the contract.

A case illustrating this point was heard before the U.S. Supreme Court
in 1886 (R. D. Wood & Co. v. City of Fort Wayne). R. D. Wood and Co. was
a contractor hired to construct a water distribution system for the City of
Fort Wayne, Indiana. Pipe diameters ranged from 4 to 24 in. A river cross-
ing was part of the scope of work. The contract gave the owner the right
to alter the quantities and direct extra work or to make alterations in the
extent, dimensions, form, or plan of the work. The changes clause stated
that no claim for extra work would be considered unless performed in re-
sponse to a written order from the owner. Finally, the contract specified
that the engineer was responsible for determining the amount of work
and materials authorized for payment and deciding all questions relative
to the contract documents, and that the engineer’s estimates and deci-
sions were final. The original plans showed an under-river crossing at
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Calhoun Street. After Wood was awarded the contract but before he
began work on the under-river crossing, the city relocated the crossing to
Clinton Street. The relocation resulted in an increase in water depth from
2 to 7 ft and from a solid bottom to a bottom described as quicksand. The
city directed the engineer to accomplish the change but refused to issue
any written directive or change order. The city promised the extra work
would be taken care of at a later date but subsequently denied the con-
tractor’s claim because there was no written change order.

The court evaluated the contract provisions for extra work and alter-
ations and determined that the work was an alteration rather than extra
work; therefore, the disputed work was not covered by the changes
clause; the contractor was allowed to recover.

The city’s intent was probably to have all changes authorized only by
written direction, including both extra work and alterations. However, a
loophole existed in the contract that allowed the contractor to recover. It is
for this reason that standard contract forms use all-encompassing language
covering anything that may affect the time and cost aspects of the project.

Many recent decisions have consistently and narrowly defined extra
work as something not called for in the contract. (In a unit-price con-
tract, there would be no line item for this work.) Thus, from the judicial
viewpoint, a contractor doing more or additional work would not nec-
essarily qualify as performing extra work.

Suppose the language in the Wood contract was used for a commer-
cial building contract. If the contractor is required to install more galva-
nized rigid conduit than is required by the contract, this is not extra
work and the written requirement does not apply. But, if the contractor
is required to install PVC conduit and the contract calls for none, this is
extra work and the written requirement does apply.

Was There a Valid Contract Alteration?

In most instances, the changes clause applies and there is no statutory
consideration. Thus, resolving a dispute is reduced to determining if
there is a valid contract alteration or waiver.

Of primary importance is whether the contractor was orally directed
to do the work or was acting as a volunteer. Quoting from the Corpus
Juris Secundum (1963), the Appellate Court of Illinois stated,

...as a general rule, a builder or contractor is not entitled to ad-
ditional compensation for extra work or materials voluntarily
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furnished by him without the owner’s request or knowledge
that he (contractor) expects to be paid ... (Watson Lumber Co. v.
Guennewig)

In Watson Lumber Co. v. Guennewig, the Guennewigs contracted with
Watson Lumber Co. (Watson) for the construction of a four-bedroom,
two-bath house. The Guennewigs provided the plans, and Watson pro-
vided its bid and specifications based on these plans. After substantial
completion, the contractor claimed extra compensation for no less than 48
items of labor and materials. In discussing the issue of payment for extras,
the court established the following five conditions as prerequisites:

The law assigns to the contractor, seeking to recover for “extras,”
the burden of proving the essential elements. That is, he must es-
tablish by the evidence that (a) the work was outside the scope of
his contract promises, (b) the extra items were ordered by the
owner, (c) the owner agreed to pay extra, either by his words or
conduct, (d) the extras were not furnished by the contractor as his
voluntary act, and (e) the extra items were not rendered necessary
by any fault of the contractor. (Watson Lumber Co. v. Guennewig)

Apparently, the Guennewigs were aware that some of the items were
not called for in the contract. Regarding whether the Guennewigs knew
that Watson would later request compensation, the court stated,

The evidence is clear that many of the items claimed as extras
were not claimed as extras in advance of their being supplied.
Indeed, there is little to refute the evidence that many of the ex-
tras were not the subject of any claim until after the contractor re-
quested the balance of the contract price, and claimed the house
was complete. This makes the evidence even less susceptible to
the view that the owner knew ahead of time that he had ordered
these as extra items and less likely that any general conversation
resulted in the contractor rightly believing extras had been or-
dered. (Watson Lumber Co. v. Guennewig)

The Court of Appeals of Iowa decided a similar dispute, stating,
“Waiver of written change order requirement does not entitle subcon-
tractor to perform extra work without any approval whatsoever” (Cen-
tral Jowa Grading v. UDE Corp.). In this case, Nelson-Roth was the
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owner, UDE was the prime contractor, and Central Iowa Grading (CIG)
was an earthwork subcontractor on a low-income housing project. CIG
was orally ordered by UDE to perform numerous changes. The requested
work was done, but some of the work CIG performed was additional
work that had not been requested. The claim for this extra work was re-
jected by both Nelson-Roth and UDE. Even though the owner and prime
contractor had disregarded the contract provisions requiring written
changes, the court determined that the owner was not liable for changes
of which he was unaware because CIG was acting as a volunteer.

The issue of an oral directive was also involved in a case heard before
the Supreme Court of Wisconsin. The case of Supreme Construction Co.,
Inc., v. Olympic Recreation, Inc., involved construction of a bowling
alley for Olympic Recreation, Inc., in which Supreme Construction, as
prime contractor, abandoned the project. A subcontractor, Christfulli
Co., installed the electrical wiring, lighting, and equipment in the build-
ing. The subcontractor sought compensation from Olympic (the owner)
and payment for extras performed at the oral direction of the prime con-
tractor, Supreme. The changes in electrical work were not readily ap-
parent, and it was unlikely that Olympic would have been aware that
they were being done. The testimony presented was inconsistent, and
the court was unable to establish a sound basis for compensation for the
extras. The court placed the burden of proof on the subcontractor claim-
ing the extra, and Christfulli was unable to prove that Olympic knew of
the extra work. Therefore, recovery was denied.

The next inquiry for a valid oral directive is whether the owner knew
the contractor was expecting additional compensation, or if the owner
expressed or implied agreement to pay for the additional cost of the
extra work. An owner, through the course of administering a construc-
tion contract, may be aware of various conditions involving extras, yet
the owner may not be aware that the contractor expects additional com-
pensation. Courts have determined that mere owner knowledge of ad-
ditional work is insufficient to ensure contractor recovery of extra costs,
and a contractor may be precluded from recovering additional costs if
the owner does not know that the contractor expects additional com-
pensation. However, a contractor may be able to recover if there has
been an express or implied promise to pay.

The owner’s right to know that the contractor expects an equitable
adjustment is directly related to the owner’s right to control his or her li-
abilities. This requirement protects an owner against a contractor vol-
untarily going ahead with extra work and then charging the owner.
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The contractor must make his position clear at the time the owner has
to decide whether or not he shall incur extra liability. Fairness re-
quires that the owner should have the chance to make such a de-
cision. (Bartlett v. Stanchfield; emphasis added)

In Watson v. Guennewig, the contractor argued that by accepting the
work, the Guennewigs implied that they would pay for the extras. To
this, the court applied another important principle:

Mere acceptance of the work by the owner . .. does not create lia-
bility for an extra .. .. More than mere acceptance is required even
in cases where there is no doubt that the item is an “extra”...
(Watson Lumber Co. v. Guennewig)

Some of the extra items were orally agreed to beforehand, some were
ratified after the fact, and others were not claimed by the contractor as
extras until the project was substantially complete. Without considering
any other points, the court disallowed items that were provided by the
contractor without the owner’s knowledge or consent.

Case Study

Approval of Shop Drawings and Observation by Inspectors Does
Not Necessarily Create a Liability

Community Science Technology Corporation, Inc.
ASBCA No. 20244 (1977)

Community Science Technology Corporation, Inc., received a $4,219,320
contract to construct 200 multifamily housing units at Fort Gordon,
Georgia. The specifications read in part,

Section 150—Heating, Air Conditioning and Ventilation
2. Detail Requirements

E. Thermostat shall be low-voltage cooling-heating type with
switches for Fan-On-Auto and Cool-Off-Heat selection; ad-
justable heat anticipator, separate sensing elements and adjustors
for cooling and heating. Heating side shall be 55 to 75 °F with
factory set 75 °F maximum; cooling side shall be 775 to go °F with
factory set minimum of 75 °F.
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The contract also contained the following language related to shop
drawings:

¢) Shop Drawings:...If the Contractor considers any correction
indicated on the drawings to constitute a change to the contract
drawings or specifications, notice as required under the clause
entitled “Changes” will be given to the Contracting Officer....
The approval of the drawings by the Contracting Officer shall
not be construed as a complete check, but will indicate only that
the general method of construction and detailing is satisfactory.
Approval of such drawings will not relieve the Contractor of the
responsibility for any error which may exist as the Contractor
shall be responsible for the dimensions and design of adequate
connections, details, and satisfactory construction of all work.

As required by the contract, Engineering Form 4025 dated October
1971 was used to transmit the shop drawings. Instruction No. 5 on the
reverse side of the form stated, “Submittals not in accordance with the
plans and specifications will be accompanied by a written statement to
that effect in the space provided for ‘Remarks.””

During construction, Community Science submitted shop drawings
with Form 4025 for a Honeywell Thermostat T834. Separate sensing ele-
ments and adjustors for cooling and heating were not indicated as being
included in the thermostat. Community Science did not advise the U.S.
government via Form 4025 that the thermostats were not in compliance
with the contract documents. The shop drawings were approved by the
government. Government inspectors were present for an undetermined
period of time during installation of the thermostats. Quite some time
after the installation was complete, the government discovered that the
thermostats were not in compliance with the contract. Community Sci-
ence was ordered to replace the thermostats at their own expense.

Does the presence of the government inspector during installation
relieve Community Science of its contractual obligation? Does the gov-
ernment’s approval of noncomplying shop drawings relieve Commu-
nity Science of compliance?

The Board of Contract Appeals did not relieve Community Science of
its contractual obligations. The board pointed out that Community Sci-
ence did not comply with the contract requirements, in particular Form
4025, and that there is no evidence that the government inspectors
should have known or recognized that Community Science was in-
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stalling nonconforming thermostats. The presence of inspectors or ap-
proval of shop drawings was not a promise to pay.

A case heard before the Federal District Court in Alabama illustrates
the essential promise to pay criterion (Blair v. U.S.). The U.S. government
contracted with Algernon Blair to dismantle certain prefabricated build-
ings located at Granada, Mississippi, and transport them to Key West,
Florida. There, the buildings were to be reassembled by the contractor.
During the reassembly phase, a hurricane struck Key West and caused
considerable damage to some of the buildings. The contracting officer di-
rected the contractor to protect the work and repair the damage. In order-
ing the work, no promise or suggestion to pay was made to pay for the
additional cost, but the question of liability for that cost was deferred until
later, an action that could have potentially constituted a waiver. Ten days
after the oral direction, the government sent a letter to Blair stating in part,

In view of the foregoing, you are advised that the Contractor will
be expected to complete the project in accordance with the terms
of the Contract, without any additional cost to the Government
as a result of damage caused by the hurricane. (Blair v. U.S.)

On completing the work, Blair requested additional compensation
based on the oral direction. However, the government had never
agreed to pay for the additional work. In deciding for the government,
the court stated,

Where contract provides that there shall be no charge for extra
work unless a written agreement is made therefor, the builder
cannot recover compensation as for extra work on account of al-
terations made at the oral request or consent of the owner but for
which no written agreement to pay additional compensation is
made. (Blair v. U.S.)

An agreement to defer discussions about payment may be sufficient to
put the owner on notice that the contractor is expecting additional monies.
However, in the Blair case, the government never promised to pay.

Another case involving a promise to pay is Berg v. Kucharo Construc-
tion Co. The project was for the construction of more than 250 apartment
buildings and houses for the U.S. Federal Housing Administration. Berg,
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the subcontractor, had a contract with Kucharo Construction Co., the
prime contractor, which stated that no oral agreement would be honored,
and only extras directed in writing and agreed to before construction
would be recognized for additional compensation. Numerous defects in
material and other items affecting Berg’s work were brought to
Kucharo’s attention. Kucharo repeatedly instructed Berg to complete the
work and promised payment. However, Kucharo later refused to pay, cit-
ing the requirement for written directives. The court stated,

The courts have adopted various theories of avoidance which
may be classed as those of independent contract, modification or
rescission, waiver, and estoppel.... Among the acts or conduct
amounting to waiver are the owner’s knowledge of, agreement
to, or acquiescence in such extra work, a course of dealing which
repeatedly disregards such stipulation, and a promise to pay for
extra work orally requested by the owner and performed in re-
liance thereon. (Berg v. Kucharo Construction Co.)

The court concluded that the written contract was properly modified,
and Kucharo’s promise to pay could not be rescinded.

Another case involving a promise to pay was heard by the Supreme
Court of Oklahoma (Kenison v. Baldwin). The case involved the con-
struction of a residence where the homeowner orally requested changes
to the contract. The changes were performed by the contractor, and at
the time, the owner acknowledged that there was additional cost in-
volved. The contractor finished the house, and the work was accepted
by the owner. However, the owner refused to pay for the extra work,
contending that the directives were not in writing. The court determined
that the contract had been orally modified and directed the owner to pay
the contractor, even though the owner never expressly promised to pay.
Knowing that the contractor expects additional compensation and not
taking appropriate measures to stop the work is likely to be interpreted
as an implied promise to pay.

Most contract forms expressly state who is authorized to order
changes. However, at least for nongovernmental owners, authority may
also be apparent or implied from the responsibilities or conduct of an
individual or party. If circumstances lead a contractor to reasonably be-
lieve that an unauthorized person has the authority to direct changes,
authority may be imputed to that individual. Contractors need to know
at all times who is authorized to direct changes.
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In a complicated case, Flour Mills of America, Inc., v. American Steel
Building Co., the Supreme Court of Oklahoma considered the claims
and counterclaims of the parties involved. The contract was for the con-
struction of a building addition to grain storage facilities in Alva, Okla-
homa, owned by Flour Mills. Problems arose during construction,
including moisture damage to grain that was already stored. Additional
work was also directed. The contractor claimed compensation for extras
orally directed by the owner. The court specifically determined that
those who had ordered the extra work had been authorized to do so by
Flour Mills. The court also stated,

The same principle. .. is recognized by this court in Jackson Ma-
terials Co. v. Grand River Dam Authority, supra, at page 560 of
the Pacific report of the opinion, but was not applied therein be-
cause the person who made the subsequent oral agreements in-
volved therein had not been authorized to do so and his action in
doing so had not been ratified by the only entity authorized by
statute to make such agreements. (Flour Mills of America v.
American Steel Building Co.)

The Flour Mills case illustrates an often-applied condition that ap-
parent authority cannot be extended to someone who does not possess
authority unless there is some positive action (or inaction) by the person
who actually possesses the authority (Sweet 1989, p. 36), i.e., apparent
authority must be ratified by words or actions. Typical action is where
an owner knew of unauthorized directives but failed to take appropriate
action (Sullivan v. Midwest Sheetmetal Works; Weeshoff Construction
Co. v. Los Angeles County Flood Control District).

A case heard before the 4th Circuit U.S. Court of Appeals illustrates
apparent authority (Sappho). The contract called for overhauling a
steamer ferry, the Sappho. The overhaul included significant timber re-
placement, remetaling, recaulking and plumbing, and straightening.
The contract contained a provision stating that no extra work of any
kind would be considered unless it was submitted beforehand and was
approved and signed by the chairman of the board of the ferry company.
When the work began, the condition of the ferry was found to be much
worse than anticipated. At a conference that included the contractor, the
master of the steamer, the president of the ferry company, and the
inspector, additional repairs were agreed on orally. These repairs were
subsequently performed by the contractor. The court found that there
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was confusion concerning what was said and what was intended by the
various parties at the conference. However, at the conclusion of the con-
ference, the plaintiff was told to “go ahead.” The court stated,

Work was immediately begun on the hull, under the direction of
Capt. Cherry as superintendent, who stayed at the work, and di-
rected personally what rotten wood and timbers should be taken
out and what work should be done, and how it should be done,
until the steamer was completed. (Sappho)

The court also noted that the president and various officers of the ferry
company were frequently at the steamer and allowed the repair work to
continue. Accepting another’s performance that is in violation of the con-
tract may be interpreted as a waiver. Although not provided for by the
contract, Capt. Cherry possessed apparent authority to direct the addi-
tional work, and the officers of the company made no attempts to limit
his directing the work. This inaction by the ferry company was sufficient
to lead the contractor to believe that the ferry captain had the authority
to direct the changes.

The problem of authority can be particularly troublesome when the
owner is a public agency. Apparent authority may not be sufficient, and
statutes may restrict actual authority to a single person or a limited
group. With respect to statutory limitations that are inconsistent with
what is stated in the contract, Simon states (1982, p. 11.6-1),

Determination of the authority is not as easy as it may appear on
the surface. In Blum v. City of Hillsboro, supra, the Mayor, City
Council and Architect all approved the change. They are proper
parties and have apparent and actual authority; however, exter-
nal limitations (the bidding statutes) placed a different form of
prohibition on that authority. This might be called an artificial
limitation on authority, but to those involved in the construction
process, when they are unable to be paid for what otherwise ap-
pears to be a properly authorized, issued, and executed change
order, that is not an artificial barrier. It is very real.

Thus, statutes always prevail over the contract language, except in
unusual circumstances, and the prudent contractor should be fully
aware of the local statutes and regulations that specify who has author-
ity to bind the public agency.
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Was the Requirement Waived?

Waiver is created by words, actions, or inactions of the owner that result in
the abandonment of a contract requirement. The following case provides
an excellent example of the waiver of the written changes requirement.
The case of Reif v. Smith, heard before the Supreme Court of South
Dakota, involved construction work on a log home. Partly because of
the inadequacy of the plans, numerous changes were made during the
construction. Section 15 of the contract specified that all changes had to
be ordered in writing and any change in contract price had to be settled
before beginning the work. Relative to Section 15, the court stated,

Generally, provisions like Section 15 prevent contractors from re-
covering for alterations or extras not subject to a written order . ..
Such provisions, however, are impliedly waived by the owner
where he has knowledge of the change, fails to object to the
change, and where other circumstances exist which negate the
provision; i.e., the builder expects additional payment, the alter-
ation was an unforeseen necessity or obvious, subsequent oral
agreement, or it was ordered or authorized by the owner... Ad-
ditionally, repeated or entire disregard for contract provisions
will operate as a waiver of Section 15. (Reif v. Smith)

The trial court record indicated that the Smiths (owners) were on the
job site repeatedly, had knowledge of certain changes and authorized oth-
ers, and made several progress payments after the changes were made.
The court found the Smiths” actions inconsistent with the contract terms.

It is incongruous that the owner, author of the contract with the
written change order requirement, can come into court and ac-
knowledge that he authorized the changes without a single writ-
ten change order, admit liability for two or three specific items,
but escape liability on the balance on the assertion that he un-
derstood that they were “tit for tat.” (Reif v. Smith)

The Smiths’ conduct was apparently inconsistent and resulted in sev-
eral oral changes. Because the conditions of change order creation were
identical, the Smiths could not acknowledge some and disavow others.
The court determined that the Smiths, by their conduct, had waived the
requirement for written change orders, and they therefore allowed the
contractor to recover.
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Other Issues

Several issues, although not directly included in the basic rules, can be
important considerations in certain instances.

Consideration

Valid contracts require consideration or an exchange of something of
value. Generally, courts are reluctant to enforce change orders where
there has been no exchange of something of value. Sweet argues that
parties should not be restricted from making agreements lacking con-
sideration if the agreements are made voluntarily (Sweet 1989, p. 431).

Clauses Specifically Precluding Oral Direction

Some contracts contain language expressly prohibiting oral directives.
However, by attempting to limit the owner’s exposure to additional
costs, the owner’s flexibility to make changes in immediate situations is
also reduced.

Form of Directive

Changes are usually directed by issuing a signed, written order. Some
courts insist that the order be in writing, whereas others may simply in-
sist that there be something written and an order. Simon explains (1979,
p- 114) thus:

Since most contracts do not specify the format for the writing,
various documents might, in the judge’s discretion, constitute
the writing so as to fulfill the “written” portion of the clause re-
quirement. That writing might be found in letters, transmittal
notices, revised plans and specifications, notations on shop
drawings, job minutes, field records, daily reports, signed time
and material slips, internal memoranda, or other documents. ...
The next consideration is to determine whether the words “writ-
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ten order” require a “written order” or a “written” “order.” If
they are read together as a single phrase (which they are not), the
owner’s furnishing a sketch, revised drawing, or a new plan,
along with the oral directive to perform the work “or else,”
would not fulfill the technical requirements. However, if the
words are interpreted to mean that both writing and an order
must exist, the sketch and oral directive would suffice.

The literature suggests that courts tend to apply the less restrictive in-
terpretation and require a “writing” and an “order.” Thus, an oral di-
rection must be supported by evidence that the owner directed, had
knowledge of, and approved the change, and that some written record
of the authorized change exists.

Theory of Equity

If a contractor cannot justify performance based on a valid oral direction
or show that the requirement was waived, the contractor has little re-
course other than to seek recovery on a theory of equity. However, the
topic of equity receives little discussion in the literature, and the case-
law review indicates that courts seldom render decisions in favor of the
contractor based solely on equity considerations. Thus, it would appear
that a contractor has little chance of recovering on the basis of equity
alone without one of the other exceptions to the written order require-
ment being present.

Illustrative Example

The scenario described below is based on Metro Insulation Corp. v.
Robert Leventhal.

Statement of Facts

Metro Insulation Corp. was a sub-subcontractor to the Frank Sullivan
Co. for the construction of a federally assisted housing project for the
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elderly owned by the Boston Housing Authority. Beacon Construction
Co. was the general contractor. The dispute involved insulation work
performed by Metro of certain hot-water piping in the seventh floor
ceiling and of certain cold-water piping in the pump and boiler rooms
of the building.

Before June 13, 1967, the engineer employed by the housing author-
ity’s architect inquired of Metro about the type of insulation Metro pro-
posed to use in the upper floors of the building. In a letter to the
engineer dated June 13, 1967, Metro replied that the specifications did
not call for the insulation of such piping and that Metro did not include
anything for such insulation in the bid that had been submitted to the
Frank Sullivan Co., the plumbing subcontractor. At the engineer’s re-
quest, by letter on June 30, Sullivan requested Metro to submit a price
“for the hot water piping not covered by the specifications.” In a letter
dated July 17, Metro submitted separate prices to Sullivan for the insu-
lation of hot-water piping in the seventh-floor ceiling and cold-water
piping in the pump and boiler rooms. Acting on a request from the
housing authority, Sullivan instructed Metro to send a breakdown of its
quotations “priced in accordance with the contract specifications.”
Metro did so, and Sullivan in turn sent the revised quotations to Beacon
on August 21. On August 22, Beacon wrote Sullivan that the architect
had “verbally authorized that this insulation was to be installed and
that it was subject to a change order” and concluded by saying that “in
the meantime, it appears that we are authorized to proceed with this
change.” Sullivan, by a letter of August 24, sent a copy of Beacon’s let-
ter to Metro.

Division 28.21 of the specifications (Pipe Covering and Insulation), as
amended by Addendum No. 3, called for

(1) All hot water supply and return piping, branches, risers, and
also including cold water piping throughout the first floor ceil-
ing shall be insulated with...(3) Insulate all water lines in first
floor ceiling with....

The specifications also provided, in the article titled “Changes in the
Work,”

a. The Authority may make changes in the work of the Contrac-
tor by making alterations therein, or by making additions
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thereto, or by omitting work therefrom, without invalidating the
Contract. ..

c. Except in an emergency endangering life or property, no
change shall be made by the Contractor unless he has received a
prior written order from the Authority, countersigned by the Ar-
chitect, and approved on its face by the. .. Department of Hous-
ing and Urban Development (HUD) authorizing the change, and
no claim for an adjustment of the contract price or time shall be
valid unless so ordered.

The article titled “Disputes” provides in part as follows:

a. All disputes...arising under this Contract or its interpreta-
tions, whether involving law or fact, or both, or extra work, ...
shall within 10 days of commencement of dispute be presented
to the Architect for decision.... Such notice need not detail the
amount of the claim but shall state the facts surrounding the
claim in sufficient detail to identify the claim, together with its
character and scope. In the meantime the Contractor shall pro-
ceed with the work as directed. The parties agree that any claim
not presented within this subsection is waived....

b. The Contractor shall submit in detail his claim and his proof
thereof.

Following Metro’s receipt of the last two letters, a conference was
held with Metro, Sullivan, Beacon, the architect, the engineer, and the
housing authority, at which Metro was “informed by all those present
that a change order was forthcoming and that Metro was to proceed
with the work immediately so as not to hold up” the project. Metro
thereafter completed the work.

The housing authority, acting under the provisions of Article 10 of
the General Conditions, submitted a change order request to the U.S.
Department of Housing and Urban Development (HUD) for its written
approval. HUD refused to approve the change order for the insulation
work. Metro did not receive notice of such disapproval until Novem-
ber 14, 1967, by which time all the insulation work had been com-
pleted.
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Analysis

Are There Statutory Requirements?

This issue is not applicable in this dispute because it is a prime-
subcontractor dealing.

Does the Changes Clause Apply?

The changes clause is applicable in this dispute.

Did the Owner Have Knowledge?

The owner, in this situation is the housing authority, and it is obvious
that the housing authority and all other relevant parties were aware that
insulation of piping in the upper floors was not called for in the contract
documents.

Did the Owner Promise to Pay?

This is the central issue in this dispute. The housing authority should
not have directed Metro to do the work if it had not been approved by
HUD. It was not Metro’s responsibility to confirm that HUD approval
had been given. When the housing authority issued the directive to do
the work, Metro had the right to rely on that order and assume that
HUD approval had been given. If not, the housing authority should not
have issued the order.

Synopsis

The judicial outcome in this dispute was consistent with the flowchart
analysis: Metro was paid for doing the work. In making their determi-
nation, the court said,

If the Authority had requested us to consider the effect of the
provisions of Article 10 of the General Conditions, we would
have regarded them as waived by the Authority’s actions, prior
to seeking HUD approval of the change order, in directing the
work to proceed and agreeing that it should be paid for.
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Sullivan paid Metro. Sullivan was reimbursed by Beacon. Beacon was
reimbursed by the housing authority. However, the housing authority
did not receive any reimbursement from HUD because HUD did not ap-
prove the change; that was their prerogative.

Exercise 7-1: Long and Lazer Construction Co.

James and Kathy Long consulted Lazer Construction Co., Inc., about
building a new home. Lazer, with the Longs” approval, drafted a con-
tract on forms published by the American Institute of Architects. The
contract stated a guaranteed maximum price (GMP) of $99,500, subject
to written change orders prepared according to the contract. The con-
tract also stated that the work was to be performed according to the
owners’ plans and specifications and provided for a contractor’s fee of
5% over all costs of the project, unless the project, in the absence of ap-
proved changes, ran over the guaranteed maximum cost, in which case
the owner was to pay only the direct costs.

The contract at the time of execution was based, in part, on an initial
set of plans. Several weeks after construction began, Long changed the
plans and a new set of plans was submitted. As construction continued,
certain items were orally added, certain items were deleted, and certain
items were paid for directly by Long. Lazer expended $140,771.50 on the
project and billed Long for that amount. By this time, Long had paid
$116,713.57. Long refused to pay any more monies to Lazer.

The extras included items that were added and deleted. Certain items
were paid for directly by Long. All indications are that Long authorized
all changes and Lazer provided a list of authorized changes amounting
to $41,271.50. Long claimed that these cost should be audited, but he
never requested an audit.

Long argued that Lazer was not entitled to additional payments be-
cause Long had already paid more than the GMP of $99,500. He also re-
lied on contract provisions indicating that this maximum price could be
changed only by preapproved written change orders.

Were the orally directed changes a valid contract alteration? Does the
contract language entitle Lazer to the additional monies requested? Is
one obligated to pay for orally directed changes, even though the con-
tract says otherwise? How did Long waive the GMP? The written
change order requirement?
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Exercise 7-2: Henry'’s Electric Co. and Marilyn
Apartments

In 1970, Henry’s Electric Co. was an electrical subcontractor on the con-
struction of an apartment complex known as Glenbrook Apartments.
Marilyn Apartments, Inc., and R. C. Cunningham II were the contrac-
tors (hereinafter called Marilyn). Atrium Corp. was the owner.

The contract between Marilyn and Atrium called for a total project
cost not to exceed $766,013. In arriving at this amount, the electrical
work was shown as an “allowance” in the amount of $36,000. An al-
lowance is merely an estimate and is not a figure based on a firm bid.
The three principal parties involved knew that this figure was too low.
Henry’s electrical bid, which was thereafter submitted and accepted,
was considerably in excess of the $36,000 figure. By written Change
Order No. 1, the electrical work allowance figure in Marilyn’s contract
was increased by $17,850.

Marilyn, not Atrium, verbally directed Henry to obtain and install
certain light fixtures and further directed Henry to bill Marilyn for the
same. The light fixtures were not included in the contract and were ex-
tras. The subcontract between Henry and Marilyn contained the follow-
ing provision regarding charges for extra work or material:

12. It is mutually agreed that no charges by Sub-Contractor for
extra work or material under this sub-contract or for any other
work on the above project shall be made or will be recognized or
paid by Contractor unless agreed to in writing by Contractor be-
fore such work is done or the material furnished.

In this connection, it is further mutually agreed that in any case
where work is to be done or materials furnished “as directed” the
said work shall not be done or materials furnished unless Sub-
Contractor receives written direction therefor but Contractor shall
not be required to order any such work or materials.

Marilyn paid to Henry a part of the total expense of obtaining and in-
stalling the light fixtures but refused to pay the remaining balance due,
which amounted to $7,181.48. Marilyn’s argument was that there were
no written change orders and there was no written notice given.

Can Marilyn escape liability because of the absence of a written
change directive?
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Exercise 7-3: Laramee and Care Systems

Edward Laramee contracted with Care Systems, Inc., to construct an ad-
dition to a home owned by Laramee in Sarasota, NewYork. The total
price was $28,797.38 for materials and labor. A change order of $3,221.61
was included in that price. The contract stated that any modification or
alteration had to be in writing. The work was to be performed according
to plans provided by Care Systems (the owner).

During the course of the project, Laramee brought to Care Systems’
attention that a foundation, earlier constructed by Care Systems, had
been improperly laid out. The plans had to be revised no fewer than
five times, and no fewer than 15 change orders were requested by
Laramee. Nevertheless, Care Systems insisted that Laramee proceed
anyway. Care Systems orally directed Laramee to correct the problem
that necessitated that Laramee perform extra work. Care Systems now
refuses to pay for the extra work because there was no written directive
as required by the contract.

Was the work an alteration or a modification? Is Care Systems re-
sponsible for payment?

Exercise 7-4: Owens Plumbing & Heating and
Bartlett, Kans.

Owens Plumbing and Heating signed a contract with the city of
Bartlett, Kansas, for a water distribution system. The contract price was
$21,303. The contract called for the installation of underground water
lines, fire hydrants, and meter hookups. The contract contained the fol-
lowing provision:

16. EXTRA AND/OR ADDITIONAL WORK AND CHANGES.—
Without invalidating the contract, the owner may order extra
work or make changes by altering, adding to or deducting from
the work, the contract sum being adjusted accordingly. All the
work of the kind bid upon shall be paid for at the price stipu-
lated in the proposal (unless such prices were rejected at the time
the proposal was accepted), or at the lump sum agreed upon be-
tween the Owner and Contractor, and no claims for any extra work
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or materials shall be allowed unless it is ordered in writing by the
Owner or its authorized representative. If the extra work shall be of
the kind for which no price was stipulated in the Proposal, and
the Owner and the Contractor cannot agree as to the fair value of
such work prior to its performance, such work will be performed
and the Contractor will be paid . . . ; but no claim for such extra work
will be allowed unless the same was done pursuant to a written order as
aforesaid. (emphasis added)

As the work progressed, work was orally requested by the mayor, in-
cluding an extra fire hydrant, 600 ft of 2-in. pipe, and footings and lines
to connect a water tower, all unit-price items in Owens’s contract.

Both the city and the contractor encountered difficulties in the course
of the project. The contractor encountered rock that had to be broken up
and removed from the ditches. The rock was outside the scope of
Owens’s contract. Dirt and sand had to be hauled in for bedding under
the water lines (these items were not called for in the original contract).
The city ran short of money after issuing the maximum amount of rev-
enue and general obligation bonds. The city fell behind in its progress
payments, which caused Owens to suspend work for three weeks.

To get the work started again, the city orally agreed that it would rent
and furnish special equipment to remove the rock and that the rock re-
moval would be paid for as an extra to the contract. Throughout the course
of his dealings with Owens, the mayor kept the city council advised, and
the council in their meetings ordered and directed payment thereof.

After the water distribution system had been completed, Owens was
paid for the extras associated with the hydrant and related items. How-
ever, the city refused to pay Owens for the additional difficulties en-
countered in rock removal. Their rationale was that no written directive
was ever issued, and the work was part of the trench work for which the
city had contracted.

Is Owens entitled to extra compensation? How did the city waive its
obligations to not pay for rock removal?

Exercise 7-5: Utah DOT and Thorn Construction Co.

On March 27, 1973, the Utah Department of Transportation (DOT) con-
tracted with Thorn Construction Co., Inc., for the construction of an ac-
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cess road at Rockport State Park, near Wanship, Utah. Before submitting
its bid, several representatives of Thorn and a low-level Utah DOT rep-
resentative, Virgil Mitchell, toured the site. During the tour, Thorn was
taken to the Utelite borrow pit site where he was told the Utelite pit was
available and could be used. Although other pits in the area were avail-
able, they were not visited on the tour.

The standard specifications in Sec. 105.17 contained the following
language:

If, in any case, where the contractor deems that additional com-
pensation is due him for work or material not clearly covered in
the contract or not ordered by the Engineer as extra work as de-
fined herein, the contractor shall notify the Engineer in writing of
his intention to make a claim for such additional compensation
before he begins the work on which he bases the claim.

During the course of the project, the project engineer orally re-
quested that Thorn widen a turning area. This work was clearly not
part of the original contract work. The project engineer also agreed to
pay Thorn for the extra expenses, although no costs were discussed.
On completion of the project, the Utah DOT refused to pay Thorn be-
cause there was no written directive in accordance with the contract
provisions.

Should Thorn be paid?

Exercise 7-6: Security Painting Co. and PennDOT

In March 1971, Security Painting Co. signed two contracts with the
Pennsylvania Department of Transportation (PennDOT) for painting 12
bridges in Potter and Clearfield Counties. The total amount for the two
projects was $23,580. As per the contract, Security was required to sand-
blast the metal surfaces on the bridges before painting. Security began
sandblasting and was soon informed by PennDOT inspectors that to
fully comply with the specifications, it would have to remove substan-
tially all of the sound and adherent old paint from all of the surfaces.
Before this development, Security had intended only to remove loose,
excessively thick, or inflexible paint. Security acceded to the inspectors’
demands and as a result, incurred considerable expense beyond their
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bid price. After completion of the 12 bridges, Security sought an addi-
tional sum of $49,703.58.
Should Security be paid?
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Additional Cases

The following are additional cases related to issues associated with
changes, oral changes, and extra work. The reader is invited to review
the facts of the case, apply the decision criteria in the flowchart, reach a
decision, compare it with the judicial decision, and determine the ra-
tionale behind the judicial decision.

Fox v. Mountain West Electric, Inc.
Gill Construction, Inc., v. 18th Vine Authority of Kansas City, Missouri.
Town of New Ross v. Ferretti, Court of Appeals of Indiana, 9/22/04.



Chapter 8

Rules for Contract
Interpretation

When the parties disagree as to whether certain work is required by the
contract, contract interpretation rules must be applied.

Contract Language

Several general clauses pertain to interpretation issues. For instance, Art.
1.2.2 of ATA A201 (1986) states,

The intent of the Contract Documents is to include all items nec-
essary for the proper execution and completion of the Work. The
Contract Documents are complementary, and what is required
by one shall be as binding as if required by all. Work not in-
cluded in the Contract Documents will not be required unless it
is consistent therewith and is reasonably inferable therefrom as
being necessary to produce the intended results.

and in Art. 3.2.1,

The Contractor shall carefully study and compare the Contract
Documents with each other and with information provided by
the owner...and shall at once report to the Architect any error,
inconsistency or omission discovered.

Some contracts include an order-of-precedence clause. The clause
lists various contract documents. In the event that there is a discrep-
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ancy or ambiguity between the provisions of two documents, the clause
specifies that the provision of the document cited first will govern. The
order-of-precedence clause is of no value if the ambiguity occurs in the
same document.

Rules of Application
Primary Issues Governing Interpretation

The interpretation process involves four primary inquiries shown in Fig.
8-1. These are the following:

Do the terms have plain
meaning?

Adopt that
interpretation

Adopt that
interpretation

D‘o t.hc‘ a‘cl:tions oi'th;: Adopt that
parties show mutua interpretation

Is the ambiguity patent?

understanding?

When read as a whole,
what does the contract
say?

Adopt that
interpretation

Is there one logical Adopt that
conclusion? interpretation
Rule against Apply (:irdcr of
draftsr precedence
clause

Figure 8-1. Decision Diagram for Disputes Involving Interpretation.
SOURCE: Thomas et al. 1994, ASCE
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+ Do the terms have plain meaning?

Is the ambiguity patent?

+ Do the actions of the parties show mutual understanding?
+ When read as a whole, what does the contract say?

Do the Terms Have Plain Meaning?

Sweet points out that when the words have plain meaning (Table 4-1 in
Chapter 4, Principle 5), courts may not look beyond the document itself
to determine what the parties meant. He further states that rarely is the
language sufficiently plain in meaning to preclude other inquiries from
being made (Sweet 1989). Although the plain meaning rule holds a sig-
nificant position in the rules of hierarchy, it would appear that it is sel-
dom conclusive.

An ambiguous word or phrase may be the focal point of the dispute.
Where this situation arises, courts determine all possible meanings of
the word(s) in question.

When establishing meanings, courts determine the trade meaning
(Framlau v. U.S.) and examine the context in which the word is used
(Monroe M. Tapper & Associates v. U.S.). Conclusive, technical or trade
meanings will be assigned to ambiguous terms, even though they may
have a relevant nontechnical meaning (Lewis v. Jones).

In Columbus Construction Co. v. Crane Co., a gas line contractor
(Columbus) entered into a contract with a local piping mill (Crane) to
supply 8-in. threaded pipe with collars that were “tight in line.” After in-
stallation, leaks were discovered in the pipe. Crane contended that
“tight in line” should be taken in its literal sense as nonleaking. Colum-
bus’ position was that “tight in line,” taken in the strict sense, was im-
possible, and that minor leaks were acceptable and according to
industry standards were “tight in line.” The evidence was clear that
“tight in line,” as defined by the contractor was impossible under the
design stipulated in the contract (Columbus Construction Co. v. Crane
Co.). The court found in favor of Columbus. Custom and usage were ap-
plied as the justification for favoring Columbus because there was no
other way to resolve the dispute and custom and usage were conclusive.

Generic terms or phrases of the construction trade are normally de-
fined by the context in which they are found. For instance, a contract
may allow time extensions for labor strikes, unusual weather, and other
events beyond the contractor’s control. If a delay occurs because of a
problem with a vendor, a time extension may not be included within
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this clause because one could argue that vendor problems were not sim-
ilar to the items specifically mentioned. The “catchall” phrases only cap-
ture events closely related to those enumerated. Without a “catchall”
phrase, the event must be specifically listed.

Is the Ambiguity Patent?

When a contract clause is found to be ambiguous, courts next seek to de-
termine if the ambiguity is patent (obvious) or latent (hidden). The de-
termination of patent ambiguity is based on whether at the time of the
bid, the ambiguity was so obvious that any reasonable bidder needed
the ambiguity resolved before its bid could be completed.

Where an ambiguity is patent, a duty is imposed on the contractor to
inquire (WPC Enterprises v. U.S.). Courts look unfavorably on a party
that recognizes (or should have recognized) an ambiguity in a contract
and does not seek clarification (WPC Enterprises v. U.S.). The knowl-
edge, or reasonable knowledge, that the other party has a different un-
derstanding of the contract, without bringing it to their attention, could
imply bad faith and unfair dealings. Courts have shown support for the
contractor who seeks clarification, particularly if the owner fails to re-
spond to the inquiry (U.S. v. Rich).

The rule of patent ambiguity is not often applied and is usually ap-
plied only when it involves an essential element of the work and reso-
lution is necessary for the contractor to prepare the bid. When the
ambiguity involves obscure details in a voluminous set of contract doc-
uments, it has rarely been applied.

The following illustrates a patent ambiguity. Hensel Phelps Con-
struction Co. contracted with the U.S. government to repair a missile fa-
cility (Hensel Phelps Construction Co. v. U.S.). The specifications
required 18 in. of fill beneath concrete slabs. However, the drawings
showed 36 in. of fill. The contractor noticed this discrepancy in prepar-
ing his bid but resolved the conflict by applying the order-of-
precedence clause, which favored the specifications. The bid was
submitted based on 18 in. Before placing concrete, he was told that 36 in.
of fill was required. The contractor sought an equitable adjustment of
$100,983. The government prevailed because the knowledge of the fill
depth was an essential component to the bid.

The concept of being essential to the bid is also illustrated by the case
of Newsom v. United States. Newsom was contracted to renovate med-
ical preparation and janitor rooms at a Veterans Administration (VA)
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Speciﬁ(.:ation Bl Sheet
Section

Sec. 5, Bldg. 81, 82, 85
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1st Floor Bldg. 81, 82, & 85
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Bldg. 85

Sec. 6, Bldg. 81, 82, 85
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Figure 8-2. Relationship Between Specifications and Plan Sheets,
Newsom v. United States.
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hospital in Knoxville, Iowa. As shown in Fig. 8-2, sections 5, 6, and 7 of
the specifications each described buildings 81, 82, and 85. This figure
shows the relationship between the plan sheets and specifications and
clearly shows that through the relationship with the specifications, work
was contemplated by the owner on the second floors of buildings 81 and
82. The first paragraph in each section described the work on the first
floor and the second paragraph referred to the second floor. Page 7 of the
plans showed the work on the first floor, and page 8 showed the second-
floor work. The title block of page 7 referred to buildings 81, 82, and 85,
but the title block of page 8 only referred to building 85. Newsom made
no inquiry as to the proper interpretation and, instead, based his bid on
doing both floors of building 85 and the first floor only of buildings 81
and 82. It was not until 4% months later that the parties realized that
there was a discrepancy between what the VA intended and what New-
som had understood. The court reasoned that the court “must recognize
the value and importance of a duty of inquiry in achieving fair and ex-
peditious administration of Government contracts” (Newsom v. U.S.).
The judgment favored the government.

In a third example, Beacon Construction Co. of Massachusetts v.
United States, a dispute arose between the federal public housing ad-
ministration and Beacon Construction Co. Beacon was the low bidder on
a 1963 project to construct 275 dwellings and 7 laundry units. The dispute
involved a requirement to provide weather stripping for the windows.
The contractor’s position was that weather stripping was not required be-
cause the specifications only mentioned weather stripping for doors. The
government insisted that weather stripping was part of the contract and
should have been supplied. The relevant part of the specification read,

Weather strips for entrance doors shall be brass, bronze, zinc, or
stainless steel strips not less than .017 inches thick, 1 or 2 mem-
ber, manufacturers standard type providing a weather tight seal
on all four edges of doors and casement and double hung sash.
They shall adjust themselves to the swelling and shrinking of the
sash and frames without impairing their efficiency or the easy
operation of the sash and doors.... Weather strips shall be pro-
vided for all doors, opening out, in the service building. (Beacon
Construction Co. v. U.S.; emphasis added)

The court used the plain meaning rule to conclude that the word
“sash” was a generic term in the building industry associated with
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windows. The drawings also contained clear indications (i.e., notations
with large red arrows pointing to windows) that weather stripping was
required on the windows. The court noted that a prospective bidder
could not help but notice that a difference of intent existed. Further-
more, Beacon’s president stated that the discrepancy had been noticed
before bidding. In summary, the court stated,

In this case it is plain that, as we have found, the discrepancy was
in actual fact, and in reason must have been, fully known to the
plaintiff before it computed its bid. It had ample cause and op-
portunity to seek an interpretation from the government before
consummating the agreement, but it did not do so.... Having
failed to take that route, Plaintiff is now barred from recovering
on his demand. (Beacon Construction Co. v. U.S.)

In the above cases, it is worth noting that all three contractors noticed
the ambiguity before the bid, all three made their own interpretation
without asking, and all three were not allowed to prevail. Clearly, a con-
tractor who chooses to make an interpretation without asking does so at
his or her own peril.

Do the Actions of the Parties Show Mutual Understanding?

The rule of practical construction examines the conduct of the parties
during performance of the contract. Where mutual understanding or in-
tent is expressed, that interpretation is adopted (Wiebner v. Peoples).
The rule of practical construction is an important rule and has been ap-
plied in many disputes.

In Bulley and Andrews, Inc., v. Symons Corp., the owner, Symons, con-
tracted with Bulley to construct a building using a concrete formwork sys-
tem provided by the owner. A dispute subsequently arose over the type of
tie rod to be used. The operative clause in the specification read,

All. .. form ties, form hardware, ... will be furnished by Symons
Manufacturing Company to the contractor from his standard cat-
alog items, a copy of which is attached to this specification. (Bul-
ley & Andrews v. Symons Corp.)

The catalog pictured both a standard and a threaded-end tie rod. The
threaded-end tie rod was the tie rod furnished by Symons. Bulley al-
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leged that the standard tie rod was intended for use. The threaded tie
rods were provided by the owner’s field representative to the Bulley site
superintendent, who accepted and used the tie rods without protest.
Frequent inspections and visits by both parties’ representatives brought
no evidence to light that Bulley was having any difficulties or was in-
curring additional costs due to the use of the threaded tie rods. Nine
months after substantial completion of the concrete phase of the project,
Bulley submitted a claim for additional work, alleging that the threaded
tie rods caused the cost overrun. Symons refused to pay the claim. In its
findings, the court stated,

Although there may have been an ambiguity in the contract as to
the specified type of form tie rods, any doubt as to the type of
equipment to be used on the job was dispelled when Symons’s
supervisor supplied Bulley & Andrews’ field superintendent
with the threaded tie rod ends. At that time, plaintiff (Bulley)
knew what was intended by defendant (Symons) under the con-
tract, but plaintiff failed to protest, negotiate, comment, or other-
wise call to defendants” attention any doubts it may have had as
to whether the contract called for the use of threaded form tie
rods. We feel the ambiguity was resolved by plaintiff actions.. ..
(Bulley & Andrews v. Symons Corp.)

Where one party acquiesces to another party’s actions, a modification
or waiver of the contract may be established. The waiver doctrine has
been upheld by many court decisions (Bulley & Andrews v. Symons
Corp.; Lewis v. Jones).

When Read as a Whole, What Does the Contract Say?

Courts examine the entire agreement to determine the contract mean-
ing. Two basic principles guide the interpretation of a contract as a
whole. First, conflicting pieces of language are reconciled by reading
them as complementary and not contradictory, and second, every
clause is given meaning and purpose. It has been a long-standing prin-
ciple that no single word, phrase, or sentence is interpreted out of con-
text with the rest of the contract. Each relevant provision is looked on as
serving a distinct purpose and not an implied purpose. As such, it is in-
terpreted in light of that express purpose (Lewis v. Jones; Corbetta Con-
struction Co. v. U.S.).
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Case Study
Clear and Unambiguous Language

James A. Cummings, Inc., v. Bob Young
589 So0.2d 950 (1991)

On April 1, 1985, Young, a subcontractor, entered into a contract with
Cummings, a general contractor, for demolition, site work, paving, and
installation of storm water systems at Florida Power and Light’s Miami
district office building. The contract amount was $297,778.

The project resulted in several claims. One in particular dealt with the
relocation of boulders in accordance with the landscaping plans. Para-
graph 44 of the contract read as follows:

Demolition includes removal of concrete terrace, footing, con-
crete canopy, aluminum railing, remove and relocate benches,
existing sidewalks, removal only of flagpole, parking lot lighting
fixture bases, removal and relocation of existing boulders,
sewage lift station (disconnect by Cummings), precast bench,
concrete slab fence, concrete curb, ramp, planters, catch-basin,
soakage pit and pavement removal.

Young asserts that “remove and relocate” means simply remove and
stockpile the boulders at the commencement of the job to prepare the
site for construction. Cummings, however, interprets the language as re-
quiring Young to remove and stockpile the boulders at the commence-
ment of the job and to return at the end of the job to place them in
accordance with the landscaping plans.

How should the language of the contract be interpreted?

The Third District Court of Appeals of Florida spent little time in dis-
cussing Young’s interpretation. The Court agreed with Cummings’s in-
terpretation that the language was clear and unambiguous. Young tried
to introduce parol evidence, but this too was dismissed because the lan-
guage was subject to only one interpretation.

The contract contained two categories of work. Specific items of work
in each category are as noted below.
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REMOVE REMOVE AND RELOCATE

concrete terrace, footing, con-  benches, existing sidewalks, existing boulders, sewage lift

crete canopy, aluminum rail- station (disconnect by Cummings), precast bench, concrete
ing, flagpole, parking lot slab fence, concrete curb, ramp, planters, catch-basin, soak-
lighting fixture bases age pit, and pavement

If Young’s interpretation is correct, there would be no need to have
two categories because everything would be included in the remove cat-
egory. Young's interpretation was unreasonable.

Conflicts in a single specification clause usually arise because of poor
structure. The steps to be followed in resolving conflicts are

1. Determine the intent of the clause by (a) identifying the heading
of the clause and subclauses and (b) reading the general lan-
guage of the ambiguous clause.

2. Divide the clause into its relevant parts.

3. Identify the purpose of each part.

4. Review each part to be certain that it is interpreted as to what it
says, not what it was meant or intended to say.

5. Review the clause to ensure that it is consistent with the intent of
the clause.

6. Repeat steps 2 through 5 for the interpretation of the other party.

7. Evaluate the reasonableness of the two interpretations using the
standards of interpretation cited in Chapter 4 to determine if
there is more than one logical interpretation.

To illustrate, in Lewis v. Jones, Lewis, the general contractor, brought
suit against Jones, the owner, to recover the unpaid balance of the con-
tract price for the construction of a building. Jones withheld the final
payment, asserting that construction was not completed in the 125
“working days” allotted in the contract, but instead the work was sub-
stantially completed in 365 calendar days. The issue before the court was
to determine what was meant by “working days.” The pertinent section
of the preprinted contract form read,

Article 2. Time of completion—The work to be performed under
this contract shall be commenced not later than November 28,
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1947. It shall be substantially completed in one hundred and
twenty five (125) working days.... and from the compensation
otherwise to be paid, the owner may retain the sum of $25 for
each day thereafter (Sunday and whole holidays not included)
that the work of the general contractor remains incomplete or
unacceptable to the architects. (Lewis v. Jones)

The owner asserted that “working days” was defined as every day as
expressed in Article 2. Sundays and whole holidays were working days,
but liquidated damages would not be assessed for those days. The con-
tractor’s interpretation of “working days” was that it meant days he ac-
tually could work. This interpretation excluded Sundays and whole
holidays, plus days he could not work because of bad weather and
when there were delays by the owner. The court concluded that there
was nothing ambiguous about what the parties meant. The clause was
divided in two parts: the first described the time of completion and how
it would be determined (working days), and the second defined the ex-
ceptions so that liquidated damages could be assessed. The court
reached its decision by looking at the way the clause was structured.
Jones’s interpretation required that to find the definition of working
days in the first part, one had to look to the second part. This meant that
the second part had two purposes, which the court did not accept. The
Court said that interpretation was unreasonable and Lewis prevailed.

A similar problem arose, but in a somewhat more difficult situation,
in Metropolitan Paving Co. v. City of Aurora. The City of Aurora, Col-
orado, contracted with Metropolitan Paving Co. to lay a 55-mi water
pipeline. The dispute arose over the backfill requirements. The contrac-
tor used concrete pipe, and Fig. 8-3 graphically shows the requirements.
The work was divided into zones, and the disagreement was over the
maximum particle size for Zone 3. The contract stated,

12.2.44 Zone 3 Backfill Material. Zone 3 backfill material shall con-
sist of selected material from the trench excavation, free from
frozen material and lumps or balls of clay, organic or other ob-
jectionable material. When compaction of Zone 3 backfill is
called for the material shall be well graded and easily com-
pacted throughout a wide range of moisture content. Alterna-
tively, if flooding, jetting and vibration are to be used for placing
or compaction, the material shall meet the additional require-
ments specified in paragraph Zone 1 and Zone 2 Bedding Material
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for material to be placed and compacted by flooding, jetting and
vibration. The maximum size shall pass a 2-inch U.S. Standard
Series sieve. (Metropolitan Paving Co. v. City of Aurora)

The contractor argued that the 2-in. limitation applied only when
compaction was done by flooding, jetting, or vibration. The city coun-
tered by stating that all Zone 3 material was subject to the 2-in. limit, re-
gardless of the method of compaction. As a result of their disagreement,
Metropolitan filed a claim for more than $3.5 million. The court studied
the contract and listened to extensive expert testimony. The court found
no ambiguity to exist and adopted the city’s interpretation. Fig. 8-4
shows how this decision can be rationalized.

Most problems arising from ambiguities in a single clause occur because
of poor structure. The preferred structure of a clause is for it to discuss sub-
ject A, then subject B. When clauses are interpreted by one party to cover
topic A, B, then A or topic A followed by AB, that interpretation is usually
rejected. Each clause or subpart thereof should have a single purpose.

Diagrammatic Details

Details and sketches can be intended to show details of contractor per-
formance (detailed) or to show generalities (diagrammatic), like arrange-
ments, relationships, or general layouts. It follows that it is important to
an interpretation to determine the intent of details or sketches (e.g., is it
intended to be diagrammatic or detailed?). A detail that is diagrammatic
is not to be used to illustrate existing conditions or what the finished con-
struction is to look like, except in general terms. The following case study
illustrates the proper use of a diagrammatic detail in a dispute that never
went past the negotiation phase.

Case Study

Interpretation of a Single Clause

Proceres Construction Co. signed a contract to rehabilitate the brick fa-
cade of three 19-story apartment buildings owned by Berkshire Proper-
ties, Inc. The contract documents called for brick to be removed at each
floor level, steel angles to be anchored to the slab, and new brick to be
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installed in accordance with Detail 1 (Fig. 8-5). Along with Detail 1, the
contract suggested the following sequence of operations:

1. Install protective fence enclosures. . ..

2. Install protective plywood barricades on side of ground floor
patio adjacent to each repair area. . ..

3. Prior to fabricating bent plate relieving angle, contractor shall
drill holes 24 inches on center to determine dimension from face
of brick to edge of concrete slab. Horizontal leg of bent plate
shall be  inch less than this dimension.

4. Submit shop drawings indicating all dimensions for relieving
angles based on edge of concrete slab survey.
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Figure 8-5. Detail 1 in the Proceres Construction Co. v. Berkshire Properties, Inc., Case.
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5. Installation of relieving angles and lintel repairs shall begin at
roof level and proceed toward the first floor.

The contract did not contain a concealed conditions clause but did
contain the following clause:

21.2 Contractor acknowledges that it has fully inspected the job
site, is fully familiar with all relevant conditions as the same may
reasonably be expected to change during the performance of the
Work and is fully familiar with all applicable state and local
building codes. Based on such inspection and familiarity, Con-
tractor agrees that the Contract Sum is just and reasonable com-
pensation for all of the Work, including (a) all unforeseen and
foreseeable risks, (b) inconsistencies between the Contract Docu-
ments and all state and local building codes, wherever arising,
(c) hazards, (d) difficulties in connection therewith, and (e) any
Work which is not required by the Contract Documents but with-
out which the Work could not be completed. Contractor ac-
knowledges, notwithstanding any provision of the Contract
Documents to the contrary, that the Owner does not warrant or
guaranty the conditions which will be encountered during the
performance of the Work. Contractor and Owner agree, not with-
standing any provision to the contrary, that this Agreement will
result in completion of the Work, as defined by the Contract Doc-
uments, with no Change Orders unless Change Orders are re-
quested by Owner in accordance with Article 18 or as a result of
hidden conditions.

When Proceres began work, it became known that because of poor
construction tolerances maintained by the original contractor, the brick
was located at varying distances from the edge of the slab, and in many
instances, the brick was not supported by the slab. Proceres argued that
Detail 1 showed the brick being supported and that he was entitled to
additional compensation based on the last sentence of para. 21.2.

What are the relevant parts of Article 21.2, and what is the purpose of
each part? What is the purpose of Detail 1?

Conlflicts may occur between several clauses or several documents. The
consistent goal is to seek harmony or concord among the clauses, not dis-
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cord (Monroe M. Tapper & Associates v. U.S.). When interpreting con-
flicts between clauses or documents, the steps to follow are the following:

1. Resolve conflicts in individual clauses if necessary.

2. Determine the main purpose(s) of each clause.

3. Compare the paragraph headings with the purpose to ensure
consistency.

4. Make sure that other relevant clauses or phrases have not been
rendered meaningless or useless.

5. Check to make sure that the interpretation is consistent with the
purpose of each individual clause.

Many problems arise when a phrase in a clause is used for an inter-
pretation that is not consistent with the main purpose of the clause.
Headings often provide the telling clue as to the purpose of the clause,
although these can be incorrect, so caution is necessary. For example,
wording in a clause found under the heading of “Concrete, Workman-
ship” is unlikely to be the place to find details about concrete material
requirements.

Conlflicts between plans and specifications are illustrated in the case
of Unicon Management Corp. v. United States, where there was a con-
flict between a provision of the specification and the plans. Unicon was
constructing a floor in equipment room No. 1 of the missile master fa-
cilities building near Pittsburgh, Pennsylvania. At issue was whether
floor tile was to be laid on a %-in. steel plate and steel beams (Fig. 8-6).
The work involved embedding two steel beams in a concrete floor so
that a pallet could be freely moved. The floor also contained cable
trenches with a J-in. steel cover plate. The technical specifications under
a section titled “Miscellaneous Metals” read as follows:

17-23 Equipment Room No. 1: AAOC Main Building. Floors shall
have steel beams embedded in the concrete floor so that they run
transverse to the equipment lengths. The flange surfaces shall be
flush with the finished concrete. Two beams shall be used, one at
each end of the pallet, as shown on the drawings. These beams
will be used to anchor the equipment pallets, to level the equip-
ment palettes and can be used for references for concrete finish-
ing tools during pouring of the floor. These beams shall be
anchored to the building grounding system so that they serve as
a grounding means for the equipment pallets. The beams shall be
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Unicon v. United States
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Figure 8-6. Floor Detail, Unicon Management Corp. v. United States.

one continuous length, with portions removed to provide clear-

ance for cable troughs. (Unicon Management Corp. v. U.S.)

The contractor based his position on clause 17-23 and the order-of-
precedence clause, which read that specifications governed over plans
and argued that tile was not required over the steel plate, despite the fact
that the drawings in one detail showed the floor tile on top of the plate.

The court reasoned that clause 17-23, read by itself, could be inter-
preted to implicitly envision an all-concrete floor; however, when viewed
as a whole, the intent of paragraph 17-23 was to call attention to the
beams set in the floor to support the pallets. Another telling aspect to sup-
port this conclusion is the heading of the section containing paragraph
17-23, which was “Miscellaneous Metal.” The order-of-precedence clause

did not have effect.
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Headings play an indicative role in defining the purpose of the clause
or detail. Headings can be particularly helpful when interpreting ambigu-
ities between the contract plans and the specifications (Newsom v. U.S.).

Frequently, the general canons are used in conjunction with the rule
of interpretation as a whole. The most common canons used are

« Specific terms control over general terms.

A contract is read as a whole.

» Negotiations may be examined to explain, but not enlarge, the
contract.

+ Ordinary meaning of words is preferred over technical meanings.

+ Plain contract language overrides trade usage.

+ Specifications and drawings are read together.

+ Specifications control over drawings, if in conflict.

+ Performance specifications control over design specifications.

+ Design specifications are generally warranted as correct.

+ Alawful result is preferred over an unlawful one.

 Typewritten text controls over preprinted language.

+ Writings control over figures (and specifications over plans).

The following cases illustrate their use. Construction Services Co.
brought suit against the U.S. government for withholding payments on a
dam project (Construction Services Co. v. U.S.). The contractor was re-
quired to place reinforced concrete in a spillway bucket section, where (he
alleged) the government intended gravity concrete to be placed. Included
in the invitation for bids was a unit price schedule containing estimates of
material quantities for two types of concrete: gravity and reinforced con-
crete. Payment was to be based on the actual volume of concrete placed
within the pay lines as indicated on the drawings. The original drawings
contained no pay lines. However, the U.S. Army Corps of Engineers sent
to all prospective bidders an addendum to the specifications stating that
only three portions of the dam would consist of reinforced concrete. A
drawing with the addendum had the following note attached:

All concrete will be paid for as gravity concrete except spillway
and bucket training walls and Gate House above Elev. 836.0
which are classed as Reinforced Concrete for payment.

The drawing showed pay lines that defined the parts that were to be
paid as gravity concrete. After substantial completion, the plaintiff
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contended that all of the spillway bucket concrete was to be paid for as
reinforced concrete. The contractor pointed to the original bid docu-
ments as the basis for his position. The government argued that the spill-
way bucket concrete was part of the spillway and bucket training walls,
as defined in the addendum.

The court noted that before the addendum was issued, the contract
was ambiguous as to what was to be classified as reinforced concrete,
but went on to say,

The crucial fact, however, is that this omission was cured by the
addendum. The relevant section of the addendum specified the
parts which were to be labeled “reinforced concrete” and pro-
vided an explanatory note. (Construction Services Co. v. U.S.)

Finding for the government, the court stated,

By limiting attention to the note set forth in the addendum, plain-
tiff attempts to find an ambiguity. The short answer to this is that
when all pertinent provisions of the addendum are considered it
is clear that the spillway bucket was excluded from the category
of reinforced concrete. (Construction Services Co. v. U.S.)

The contractor was denied recovery because the addendum overruled
the original documents on this issue. In this instance, the more specific
document prevailed. If the specifications prevailed over the plans, then
pay lines would be of no value.

Sometimes, the canon that words overrule figures is used. Caution
must be used when applying this principle, because drawings may give
more specific or detailed information than the applicable specifications
(Unicon Management Corp. v. U.S.). A determination must be made as
to which document is more specific.

Rule against the Drafter

Common law provides that courts rule against the drafter when there is
more than one reasonable meaning after all the primary rules and
canons have been exhausted (Peter Kiewet Sons” Co. v. U.S.). In reality,
the rule against the drafter criterion is used as a tiebreaker only when all
other rules have proven inconclusive or unpersuasive.



Rules for Contract Interpretation 127

Blount Brothers Construction Co. v. United States is an excellent exam-
ple. The case involved a Navy contract to construct a ship-maneuvering
basin. During performance, a dispute arose as to whether a concrete slab
was required to rest solely on concrete fill and natural rock or if the slab
could rest on soil. The contractor asserted that concrete fill was only re-
quired when overexcavation had occurred, and otherwise, portions of the
slab could rest on soil. The government’s position was that the bottom
slab would only rest on concrete fill or natural rock. The court concluded
that the ambiguity was not patent, and both plaintiff’s and defendant’s
interpretations were reasonable. The governing case law was established
in WPC Enterprises, Inc., v. United States, which it quoted:

It is precisely to this type of contract that this court has applied
the rule that if some substantive position of a government drawn
agreement is fairly susceptible of a certain construction and the
contractor actually and reasonably so construes it, in the course
of bidding or performance, that is the interpretation which will
be adopted.

In practice, the rule against the drafter is often argued and is often ap-
plied by the judiciary as a tiebreaker rule. This is true even when stan-
dard form contracts are “proposed” by one of the contracting parties.
The party proposing a standard form may be considered the “drafter.”

The Order-of-Precedence Clause

Many government and some state DOT contracts have order-of-
precedence clauses that establish an order of priority among the various
documents when an ambiguity occurs between documents (Reed v.
U.S.). Many of the previous cases in this chapter had such clauses, but
the court refused to adopt them (Beacon Construction Co. v. U.S.; Uni-
con Management Corp. v. U.S.; Construction Services Co. v. U.S.). They
are used as a substitute for the rule against the drafter.

The positive application of the order-of-precedence clause is shown in
the case of Franchi Construction Co. v. United States. The Franchi
Construction Co. was awarded a government contract to install parti-
tions and floor tile in an office building. The controversy arose about a
year into performance over the sequence in which vinyl-asbestos floor
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tile was to be installed in relation to gypsum wallboard partitions.
Should the tile abut the partitions after the partitions were erected on
the concrete floor, or should the tile be placed first with the partitions on
top of the tile? The specifications made reference to the sequence of the
work and said that the tile should be placed after other work that might
cause harm to the tile was finished. The drawings showed the tile being
placed first. Both requirements were explicit and inconsistent with one
another. After much discussion, the court was able to reconcile the mat-
ter by resorting to the order-of-precedence clause, stating that “the
plaintiff is entitled to take the Government-sponsored order-of-
precedence clause at face value” (Franchi Construction Co. v. U.S.).

Illustrative Example

This example is based on Monroe M. Tapper & Associates v. United
States. The contractor brought action arising from constructing a post
office facility in Worchester, Massachusetts.

Statement of Facts

The dispute involved the material makeup of the backfill to be placed in

utility trenches. Specifically, did the specifications permit the use of ex-

cavated earth in backfilling utility trenches? Tapper said it did; the gov-

ernment said it did not and required the contractor to use gravel instead.
The applicable contract language was as follows:

SECTION 0220—EARTH WORK
3. MATERIALS

C. Material for Filling: All backfills and fills for the building, re-
taining walls, walks, roads and other surfaced areas from grades
existing after removal of overlying materials shall be made with
gravel (except lawns and planting areas).

4. WORKMANSHIP
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D. EXCAVATION

(6) Do all excavation within the building area and for utilities
such as water lines, underground electrical lines, sanitary lines,
storm water lines, catchbasins, and manholes. Refer to site utilities
section for more detailed information. (emphasis added)

E. BACKFILLING

(1) Do all backfilling with selected granular material specified
properly compacted. Excavated material on the site, if gravel and
free from loam, sticks, rubbish, and other foreign matter, may be
used, if it meets the specified requirements but if the quantity is in-
sufficient or the quality unsuitable for the particular purpose for
which it is intended then the specified gravel shall be provided.

SECTION o0255—SITE UTILITIES
4. WORKMANSHIP

I. Backfilling. Backfill trenches only after piping has been in-
spected, tested (if water) and locations of pipe and appurtenances
have been recorded, backfill by hand around the pipe and for a
depth of one foot above the pipe; use earth without rock fragments
or large stones and tamp firmly in layers not exceeding six inches
in thickness, taking care not to disturb the pipe or injure the pipe
coating. Compact the remainder of the backfill thoroughly with a
rammer of suitable weight or with an approved mechanical
tamper, or if the soil is granular by flooding, provided that under
pavements, walks and other surfacing, the backfill shall be
tamped solidly in layers not thicker than 6 inches. Exclude all cin-
ders and rubbish from trenches in which metal pipes are laid.

5. SITE UTILITIES

A. Water lines: Excavation, installation and backfilling for water
lines within the street and up to the property line shall be done
by the City of Worcester Water Department and the cost of same
shall be charged to the Contractor. Excavation and backfill for
water lines within the property lines shall be done under Section
0220, Earthwork.

129
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B. Sanitary lines: Excavation, installation and backfilling for san-
itary lines within the street to the property line shall be the re-
sponsibility of the plumbing contractor. The installation of this
line within the street shall be done by a licensed drain layer. The
installation of sanitary lines within the property lines shall be
done by the plumbing contractor and excavation and backfilling
for sanitary lines within the property line shall be done under
Section 0220, Earthwork.

C. Storm water lines: Excavation, installation and backfilling for
storm water lines from a point 5’-0” outside the building foun-
dation wall to the street connection and including the street con-
nection shall be the responsibility of the Contractor and done
under Section 0220. The installation of this line within the street
shall be done by a licensed drain layer.

D. Underground electrical, telephone, and fire alarm lines: Exca-
vation and backfill for the underground electrical, intercom, tele-
phone, and fire alarm lines shall be done under Section 0220,
Earthwork. Also excavation and backfilling for underground ca-
bles or conduit to walk lights, etc., shall be done under this same
section, 0220.

Analysis

Plain Meaning Rule

The plain meaning rule is first applied to Section 0220, 3.C, Material for
Filling. When the special associated words canon for language is used,
it is clear that site utility trenches are excluded because it is not part of
the list: “building, retaining walls, walks, roads and other surfaced
areas.” (The contractor did not argue that gravel was required in utility
trenches beneath these listed areas.) However, the plain meaning rule is
not sufficient in this instance because there are other operative clauses.

Patent Ambiguity

There is no patent ambiguity in this instance, even though patent ambi-

guity was argued by the government.
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Actions of the Parties

The parties displayed actions that were consistent with their opposing
positions stated above. This issue is not relevant in this dispute.

Interpret as a Whole

Fig. 8-7 was prepared to assist in this complex analysis. The purpose of
Section 0255—Site Utilities is to describe materials and methods for
backfilling site utility trenches (earth), and the purpose of Section 0220—
Earthwork is to describe materials and methods for backfilling all other
areas. Paragraph D.6 of Section 0220 actually refers to Section 0255.
Even though the reference appears in a paragraph under the heading
Excavation, it is clear that Section 0255 describes backfilling. Overall,
there is general consistency with the paragraph headings, although the
description of the use of gravel is under the heading of earthwork. Para-
graph 5 of Section 0255 discusses who is responsible for the work and
then refers back to Section 0220, only to establish who is responsible.
This interpretation is consistent with the meanings of the paragraphs.
Furthermore, if the government’s interpretation is adopted, there is no
reason to have the materials portion of Section 0255.4.1. This part is use-
less because there are no other site utility trenches. If interpreted that the
site utility trenches require earth, then the entire specification is in har-
mony. Section 0220 describes the use of gravel in all trenches except
those listed in paragraph 3.C. Section 0255 describes the use of earth in
all site utility trenches.

Synopsis

Based on the above analysis, when read as a whole, the contract con-
templated earthen backfill in many areas. Tapper should recover monies
for the added cost of backfilling with gravel.

The court summarized its findings for the contractor by saying,

The court is here presented with a contract containing a detailed
section entitled site utilities which specifically details how back-
filling needs to be accomplished, i.e., with earth. We have other
provisions of the contract which do not mention site utilities
and only refer to the use of gravel in backfilling in specific
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Figure 8-7. Framework of Contract Language in Tapper v. United States.

circumstances. It is clear that the contract viewed as a whole is
not ambiguous in regard to backfilling of utility trenches. (Mon-

roe M. Tapper & Associates v. U.S.)

Exercise 8-1: Barash and New York

M. Barash, a contractor, contracted with the state of New York for the re-
habilitation of room 202 in the state Capitol building. The disputed work
involved the refinishing of the wood ceiling. The dispute arose when the
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state architect informed the contractor that cabinetwork on the ceiling
was required. Barash contended that cabinetwork on the ceiling was not
required by the contract.

The contract provisions in question were Section 19A, Mill and Cabi-
net Work: Addendum No. 2 to the specifications, and Article 12, Para-
graph 50 of the General Conditions. Section 19A detailed the
rehabilitation for the wood ceiling, in particular, the repair of beams,
moldings, and panels, and other related work. “Addendum No. 2 to
Specification No. 17469, construction work for rehabilitation of existing
room No. 202...” stated, “Disregard the entire Section 19A as contained
in the specification and use the following in lieu thereof.” The adden-
dum completely omitted the work required in the original Section 19A
that related to the ceiling. However, the contract drawings still showed
the detail of the wood ceiling as to beams, moldings, and panels that
was referred to in the original specification, Section 19A.

The state architect decided that cabinetwork on the ceiling was re-
quired pursuant to Article 12, Paragraph 50, which gave him the au-
thority to determine

...the true meaning of the drawings or specifications on any
point concerning the character acceptability and nature of any
kind of work or materials or construction thereof ...

Does Article 12, Paragraph 50, give the architect the right to order
anything he or she wants? What does the contract say? Is the ceiling
work reasonably inferable? Should Barash recover his additional cost?

Exercise 8-2: Long and Lazer Construction Co.

In 1985, James B. Long approached the Lazer Construction Co., Inc.,
about building a new home. Lazer, with Long’s approval, drafted a con-
tract on forms published by the American Institute of Architects, stating
a guaranteed maximum price (GMP) of $99,500, subject to preapproved
written change orders prepared according to the contract. The contract
also stated that the work was to be performed according to the owner’s
plans and specifications and provided for Lazer’s fee to be 5% over all
costs of the project, unless the project cost, in the absence of approved
changes, ran over the GMP, in which case the owner was to pay only the
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direct costs. Although the contract stated a GMP, other provisions of the
contract indicated that this limit was flexible. Most notably, the contract
specifically provided that in the absence of approved changes, Long
would pay only direct costs exceeding the GMP.

The contract at the time of the execution was based, in part, on an ini-
tial set of plans. Several weeks after construction began, Long changed
the plans, and a new set of plans was submitted. As construction con-
tinued, certain items were added, certain items were deleted, and certain
items were paid for directly by Long. Long verbally approved the
changes. Lazer spent $140,771.50 on the project and billed Long for this
amount. Long paid Lazer $116,913.57 and then refused to pay any more.

Long later argued that Lazer was not entitled to additional payments
because he had already paid more than the GMP of $99,500. He also as-
serted that the contract provisions stated that the maximum price could
be changed only by preapproved written change orders. Furthermore,
Long asserted that he should have received credits totaling $33,886 for
the costs of certain items deleted from the original plans and items he
paid for directly instead of buying them through Lazer. Ignore issues re-
lated to changes, and instead focus on the contract language.

Does the rule of practical construction play a role in this dispute if it
was learned that Long had already paid Lazer the sum of $116,913.57?
Does the contract allow Lazer to recover the $33,886 if the changes were
validly made?

Exercise 8-3: W.H. Armstrong & Co. and U.S.
Government

W. H. Armstrong and Co. entered into a contract with the U.S. govern-
ment to build 2 field officers” quarters and 11 company officers” quarters
at Bolling Air Force Base in Washington, D.C. The walls were to be of
brick. Outside exposed surfaces of the walls were to be of facing brick,
and the basement and the inside portion of the walls behind the facing
brick were to be of common bricks.

The contractor was to furnish all labor and material to complete the job
except that as per Article 38 of the specifications, “Brick, Common will be
furnished by the U.S. at the location indicated by the contracting officer.”
Before submitting its bid, Armstrong inspected the stockpile of common
brick from which the contracting officer proposed to furnish. The stockpile
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contained between a million and a million and a half salvaged red shale
common bricks in excellent condition. Armstrong took several bricks as
samples. On the basis of this inspection, Armstrong made its estimates as
to the amount of labor and mortar to be used in laying the common bricks.

Before the laying of bricks was completed, the contracting officer
orally directed Armstrong to discontinue the use of bricks from said
stockpile. The reasoning behind this directive was because the govern-
ment wished to use these bricks for facing work on other contracts in
progress at the same site. At this time, Armstrong had used 210,820
bricks from the stockpile.

Armstrong was directed to use bricks salvaged from a nearby dis-
mantled steel plant. These bricks had been used in furnaces and were
not common bricks, but firebricks. These bricks were of varying sizes
and shapes such as circle bricks, wedge bricks, arch bricks, oversize
bricks, split bricks, and brickbats. They were more porous than common
brick. The irregularities required the use of more mortar and labor at an
increased cost to Armstrong.

Armstrong protested to the contracting officer for having to use these
bricks. The parties orally agreed that Armstrong would continue to use
the brick from the steel mill and at a later date would submit the extra
cost to the contracting officer for audit. Armstrong subsequently used
386,500 firebricks.

When the work was complete, Armstrong submitted the extra cost to
the contracting officer for audit. By this time, there was a replacement
contracting officer, who refused to pay for the extra cost because there
was no written change order.

Ignoring the issue of an orally directed change, does the contract pro-
vide relief to Armstrong?

Exercise 8-4: R. B. Wright Construction Co. and U.S.

The R. B. Wright Construction Co. entered into three contracts with the
U.S. government in 1985 for miscellaneous repairs, including painting,
to approximately 200 World War II-era barracks and office buildings.
The three contracts contained drawings identifying the areas to be
painted. The painting schedule detailed the surface preparation, type of
paint, and number of coats. Most of the surfaces to be painted had been
previously painted.
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Each contract contained a specification section, gP2A, Painting, Gen-
eral. Paragraph 14 of section gP2A read,

14. SURFACES TO BE PAINTED: Surfaces listed in the Painting
Schedule, other than those listed in paragraphs SURFACES NOT
REQUIRING PAINTING and SURFACES FOR WHICH PAINT-
ING IS PROHIBITED, will receive the surface preparation,
paints, and number of coats prescribed in the schedule.

Paragraph 18 provided,

Painting schedule: The PAINTING SCHEDULE prescribes the
surfaces to be painted, required preparation, and the number
and types of coats of paint.

The painting schedule contained five columns, which listed, for each
of the various surfaces, the type of surface preparation and specified the
type of paint for three coats. A typical example was as follows:

SURFACE PREPARATION 1ST COAT 2ND COAT 3RD COAT

Exterior wood As previously MIL-P-28582 Exterior oil Exterior oil

surfaces not specified (which the paint or TT-P- paint or TT-P-

otherwise spec- record shows 19 or TT-P- 19 or TT-P-

ified was a primer 1510 1510
coating)

For a number of surfaces, however, the schedule stated “None” under
the listing for the “3rd Coat.” For example, one item read,

SURFACE PREPARATION 1ST COAT 2ND COAT 3RD COAT
Exterior ferrous As previously TT-E-489 Class ~ TT-E-489 Class ~ None
(metal) surfaces, specified A Aor TT-E-1593

exposed, unless

otherwise specified

The painting schedule had 38 separate items for different surfaces, 26
of which specified “None” for the third coat. The surfaces listed in the
painting schedule included wood, ferrous surfaces, concrete, and plaster.
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After the work on the first building had been completed, the govern-
ment inspector discovered a previously painted wall that, in its opinion,
had not been properly repainted (its old color, purple, could still be
seen). The government learned that Rembrandt, Wright’s painting sub-
contractor, had applied only one coat of paint to that wall and all other
walls that had been previously painted. The government then ordered
Wright to (1) apply three coats of paint to every surface specified in the
painting schedule without regard to whether it had been previously
painted, or (2) give the government credit for any work not performed.
Wright’s subcontractor argued that the painting schedule was ambigu-
ous and did not apply to previously painted surfaces, only to unpainted
ones. The basis of his argument was that it was customary in the paint-
ing business that three coats of paint are not applied to previously
painted surfaces.

Assuming that Rembrandt was paid for all extra coats where the con-
tract called for two coats or less, is the contract ambiguous as Rembrandt
argues? Is Rembrandt entitled to additional monies? What rule from
Chapter 4 is applied to resolve this dispute?

Exercise 8-5: Lyon Metal Products and Kaiser
Construction Co.

Lyon Metal Products, Inc., is a corporation engaged in the business of
“furnishing manufactured material for the installation of lockers,
wardrobe cabinets, bookcase units, etc. in public buildings, industrial
plants, army barracks and warehouses.”

Lyon had a subcontract with the prime contractor, Hensel Phelps
Company, to supply and install the lockers, wardrobe cabinets, and
bookcase units in barracks at Fort Carson, Colorado. Lyon first subcon-
tracted with the Holm Heating and Sheet Metal Co. to assemble and in-
stall these units. In the latter part of May 1966, at the specific request of
Lyon’s Kansas City district sales manager, Richard Brown, Kaiser Con-
struction Co. sent two of its supervisory employees, Fred Eshelman and
Carl Darby, to Fort Carson to aid the Holm Co., which was having diffi-
culty with the quality and progress on the project. For two weeks, Es-
helman and Darby worked with Holm and then surveyed the job with
respect to the Lyon-Holm subcontract. Their findings were submitted
to Mr. Kaiser, the principal of Kaiser Construction, who apparently had
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been approached by Lyon regarding a takeover of the Holm subcontract.
Holm voluntarily surrendered its contract, and on June 3, 1966, Lyon en-
tered into a written contract with Kaiser, under which Kaiser, for the
sum of $62,000, agreed in part to

...unload, distribute, erect, install locks, adjust doors and equip-
ment in place; touch up all mars and scratches and dispose of all
crates, boxes and packing. ..

associated with the lockers, wardrobe cabinets, and bookcase units.
These items were specifically identified by reference in the contract to
numerous numbered erection orders, and totaled 310 wardrobes and
240 bookcase units for each of the 10 barracks.

The contract also required that all changes be authorized in writing.

When Kaiser began work, they found that they had to remove con-
crete that had been spilled on the floor and that the floors and ceilings
were not plumb, which required “shoring up.” The materials did not ar-
rive at the site on schedule, and they were often required to store it in one
building and then move it to another when the construction had pro-
gressed to such point that it could be used. On occasion, it was necessary
to store part of the units outside on the ground, and this required laying
a floor of 4-in. x 4-in. timbers and a covering of tar paper. Much of the
material was damaged from either improper handling or from the ele-
ments and was sometimes rusty, requiring repainting or refinishing. To
fit the cabinets and lockers squarely and evenly against the uneven ceil-
ings and floors, it was necessary to install angle iron clips. The difficulties
in construction were defects that are usually eliminated by the prime or
building contractor and are not customarily left to be performed by the
contractor that is charged only with the duty of installing lockers, book-
cases, and wardrobes. No written change order was ever executed.

Throughout the work, the government site representatives were
telling them “to do this and to do that” and get the barracks done. Mr.
Eshelman for Kaiser was told by Clint Peterson, Lyon’s Denver repre-
sentative, to “do anything you have to do to get these (government) peo-
ple satisfied.” Mr. Kaiser, the company president, also discussed the
matter with Mr. Peterson, and was told, “We’ll have to do it. We’ve got
to maintain schedule.” With respect to replacing material that had been
damaged through storage on the ground or otherwise, Mr. Kaiser said
that Mr. Brown, Lyon’s supervisor on the job, told him to “use every-
thing possible—refinish and repaint” and said that “We would be taken



Rules for Contract Interpretation 139

care of, that it was a thing that had to be done in order to sell the job.”
Mr. Swartz, Kaiser’s supervisor during the latter part of the work, dis-
cussed the difficulties with the progress of the work with Mr. Brown on
occasion, and also with Al Corredor of the Lyon office, and they told him
to go ahead and do whatever was necessary and assured him that they
would be taken care of.

Aside from the issue of an oral change order, does the contract offer
the Lyons any avenue for recovering their added expenses? What was
the intent of the Lyon—Kaiser contract? Is it necessary for the Lyons to
show that a valid change was made (see Chapter 7) before they can argue
contractual relief? Are the Lyons entitled to an equitable adjustment?

Exercise 8-6: Lancaster Area Sewer Authority and
Environmental Utilities Corp.

In the late 1960s, the Lancaster Area Sewer Authority developed a plan
for an extensive and interconnected sewer system throughout various
townships and boroughs in the Lancaster (Pennsylvania) area. Huth En-
gineers, Inc., was retained to prepare the plans and specifications for the
project and to supervise construction. Huth divided the system into sev-
eral parts, and for each, a separate contract was awarded and executed.
Environmental Utilities Corp. was awarded Contract No. 10 in the area of
the borough of Mountville. Four months after Environmental Ultilities
commenced work on this project, Samuel Berlanti, a vice president of En-
vironmental Ultilities, took charge of the project. He also prepared bids on
Contracts No. 20 and 21, in the area of West Hempfield Township, while
Environmental Utilities was performing the work on Contract No. 10.

The terms of the three contracts were identical in most material re-
spects, especially in the areas designated as “Information for Bidders,”
“Technical Provisions (Standard),” and “Technical Provisions (De-
tailed).” The contractor was to be paid by the linear foot for the installa-
tion of pipe, by the cubic yard for the installation of backfill, and by the
square yard for the replacement of paving. Furthermore, in the last two
categories, backfill and paving, there were constraints known as “pay
widths,” which limited the amount of backfill and paving for which the
sewer authority would pay. Thus, when 8-in. pipe was laid, the backfill
pay width was limited to 2 ft, and the paving pay width for nonstate
highways was limited to 38 in. and 48 in. for state highways.
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The specifications also provided that if extra work became necessary,
a prescribed procedure was to be followed. Section 17 of the Supple-
mental General Conditions of the Specifications of Contract No. 10 reads
in part,

Without invalidating the contract, the Owner may order extra
work or make changes by altering, adding to or deducting from
the work, the contract sum being adjusted accordingly. All the
work of the kind bid upon shall be paid for at the price stipu-
lated in the proposal, and no claims for any extra work or mate-
rials shall be allowed unless the work is ordered in writing by
the Owner or its Engineer, acting officially for the Owner, and
the price is stated in such order.

Section 22 of the General Conditions of the Specifications of Contract
No. 10 read as follows:

No claim for extra work or cost shall be allowed unless the same
was done in pursuance of a written order of the Architect/Engi-
neer approved by the Owner, as aforesaid, and the claim pre-
sented with the first estimate after the change or extra work is
done. When work is performed under the terms of sub-para-
graph 17(c) of the General Conditions, the Contractor shall fur-
nish satisfactory fills, payrolls, and vouchers covering all items
of cost and when requested by the Owner, give the Owner access
to accounts relating thereto.

In addition to this language regarding alteration of work and pay-
ment, there is language regarding the condition of the work sites. The
language of all three contracts is identical to that in Contract No. 10 con-
tained in the “Information for Bidders” section; it reads as follows:

11. CONDITIONS OF WORK

Each bidder must inform himself fully of the conditions relat-
ing to the construction of the project and the employment of
labor thereon. Failure to do so will not relieve a successful bidder
of his obligation to furnish all material and labor necessary to
carry out the provisions of his contract. Insofar as possible the
Contractor, in carrying out his work, must employ such methods
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or means as will not cause any interruption of or interference
with the work of any other contractor.

19. SITE CONDITIONS

Where information as to soil conditions, test borings, test piles
and existing underground and overhead structure locations is
shown on the Engineer’s plans, specifications or drawings, or in
preliminary reports prepared by the Engineer, such information
is for the Owner. The correctness of such information is not guar-
anteed by the Owner or the Engineer, and in no event shall be
considered as part of the contract, an inducement to bidding or
as a factor for computation of bids. If such information is used by
a bidder in preparing his proposal, he must assume all risks that
conditions encountered in performing work may be different
from the approximation shown. If any bidder so desires, the
Owner will afford him an opportunity, at his own expense, to
make borings or soundings, to drive test piles or to dig test pits
properly refilled to the satisfaction of the Owner.

The Contractor shall satisfy himself, by careful examination,
as to the nature and location of the work, the character of equip-
ment needed preliminary to and during prosecution of the work,
the general and local conditions, and all other matters which can
in any way affect work under this contract.

20. APPROXIMATE ESTIMATE OF PROPOSAL QUANTITIES

The bidder’s attention is directed to the fact that in contracts
based on unit prices the estimate of quantities of work to be done
and materials to be furnished under these specifications, as shown
on the proposal form and in the contract, is approximate and is
given only as a basis of calculation upon which to determine the
lowest bidder. The Owner does not assume any responsibility that
estimated quantities shall be maintained in the construction of the
project, nor shall the Contractor plead misunderstanding or de-
ception because of such estimate of quantities, or the character of
the work or location, or other conditions pertaining thereto. The
Owner reserves the right to increase or diminish any or all of the
above mentioned quantities of work or to omit any of them, as it
may deem necessary, and such increase or decrease of the quanti-
ties given for any of the items shall not be considered as sufficient
grounds for granting an increase in the unit prices bid.

141
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During the work, Environmental Utilities had to excavate at a width
greater than the pay width because local governmental regulations,
incorporated into the contract, require sheeting and shoring in certain
types of soil. A trench box was an acceptable alternative to sheeting and
shoring. To use such a trench box, Environmental Utilities had to exca-
vate a trench 6 ft wide; therefore Environmental Utilities” work method
required greater quantities for backfill, shoulder restoration, and paving
than the authority specified as the pay width. Environmental Utilities
disputed the work but never received a change order for any of the dis-
puted work. Furthermore, Environmental Utilities did not submit writ-
ten claims for extra work with any of its monthly estimates, or within 15
days of the alleged occurrence giving rise to the claim. In fact, Environ-
mental Utilities waited more than two years before filing claims for
work under Contract No. 10 and almost 18 months before filing claims
for work under Contracts No. 20 and 21.

What is the intent of the contract relative to “pay width”? Ignoring
Environmental Utilities” shortcomings on submitting its claim and lack
of timeliness, are they entitled to extra compensation?

Exercise 8-7: Metro Insulation Corp. and Boston
Housing Authority

Metro Insulation Corp. was a sub-subcontractor to the Frank Sullivan
Co. for the construction of a federally assisted housing project for the
elderly owned by the Boston Housing Authority. Beacon Construction
Co. was the general contractor. The dispute involved insulation work
performed by Metro on certain sprinkler piping in the first-floor ceiling
of the building.

The General Conditions in Division 1.2.3 stated,

The intent of the Contract Documents are to include all items
necessary for the execution and completion of the Work. The
Contract Documents are complementary, and what is required in
any one shall be as if required by all. Work not covered in the
Contract Documents will not be required unless it is consistent
therewith and is reasonably inferable therefrom as being neces-
sary to produce the intended results. ..
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Division 28.21, Pipe Covering and Insulation, discussed piping insu-
lation in general terms, stating,

(1)All hot water supply and return piping, branches, risers, and
also including cold water piping throughout the first floor ceil-
ing shall be insulated with. ..

(2)Insulate all water lines in first floor ceiling with....

The specification was silent with respect to the insulation of the sprin-
kler piping. The article titled “Disputes” read as follows:

All disputes...arising under this contract or its interpretations,
whether involving law or fact, or both, or extra work, ...shall
within 10 days of commencement of dispute be presented to the
Architect for decision. A copy of the notice of the dispute shall be
sent to the Authority and the Regional Office of...[HUD]. Such
notice need not detail the amount of the claim but shall state the
facts surrounding the claim in sufficient detail to identify the claim,
together with its character and scope. In the meantime, the con-
tractor shall proceed with the work as directed. The parties agree
that any claim not presented within this subsection is waived.

The housing authority realized that the pipe was not being insulated
and directed Metro to do so. Metro objected by asserting that it is not
the custom in the insulation trade to insulate sprinkler piping unless
that insulation is clearly specified. A contract drawing clearly distin-
guished between the water piping and the sprinkler piping to be in-
stalled in the first-floor ceiling. A jobsite meeting was held with Metro,
Sullivan, Beacon, the architect, the engineer, and the housing authority
present. At that meeting, Metro was informed by all those present that a
change order for the extra insulation work was forthcoming and that
Metro was to proceed with the work immediately so as not to hold up
the project. Metro proceeded and completed the work.

Meanwhile, the housing authority submitted the request for a change
to HUD, whose approval was required as per the contract. HUD refused
to approve the change, and the housing authority subsequently decided
not to pay Metro. The housing authority’s objection to payment was that
the work in question was already required under Division 28.21.

Is Metro entitled to additional compensation? What is the basis?
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Exercise 8-8: Foothill Junior College District and
Jasper Construction Co.

Foothill Junior College District of Santa Clara County, California,
awarded Jasper Construction Co., Inc., a contract to construct the
Calvin C. Flint Center for the Performing Arts, located on the De Anza
Community College campus in Santa Clara. Jasper was the general con-
tractor and Foothill, the owner. The design was performed by Kump,
Masten and Hurd, a joint venture consisting of two separate architec-
tural firms.

Under the terms of the contract signed on May 17, 1968, Jasper was
to be paid $3,307,403 and was required to complete the project within
600 calendar days or by January 7, 1970. Jasper agreed to pay as liqui-
dated damages the sum of $400 for each calendar day that the project
was delayed.

Jasper received extensions of 545 days from Foothill, which would
have made the completion date June 11, 1970. Requests totaling 223 days
of extension were denied. Notice of completion was not in fact filed until
June 10, 1971, or 363 days beyond the completion date. Foothill thus
withheld $145,200 in liquidated damages because of the delay.

With regard to the construction joints in the reinforced concrete walls,
the contract specified the following:

11. CONSTRUCTION JOINTS

(A) Location and details of construction joints shall be as indi-
cated on the structural drawings, or as approved by the Architect.
Relate required vertical joints in walls to joints in finish. In gen-
eral, approved joints shall be located to least impair the strength
of the structure.

When Jasper began work, he noted that the location of the construc-
tion joints was not shown on the drawings, but certain structural draw-
ings indicated to Jasper that the steel reinforcement was from floor to
floor and that, therefore, the concrete would be poured horizontally
from floor to floor. This understanding was consistent with the way
Jasper bid the job. Jasper began pouring the basement from floor to floor,
but the architect instructed Jasper to keep the pour joints vertical from
wall to wall. Jasper objected to this method of pouring because it re-
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sulted in many wooden concrete forms that could not be reused. Jasper
alleged that having to use different methods of pouring cost $500,000 in
“extra material and extra labor.”

What rule from Chapter 4 is instrumental in deciding this claim? Ig-
noring issues of time, is Jasper entitled to extra monies?

Exercise 8-9: Western Contracting Corp. and
Georgia State Highway Department

In the late 1960s, Western Contracting Corp. entered into a contract with
the Georgia State Highway Department to construct 5.049 mi of grading,
dredging, and hydraulic embankment on Interstate 95 in Glynn and
McIntosh Counties. The highway department provided plans designat-
ing certain borrow pit areas adjacent to the proposed right of way from
which Western was to pump the hydraulic material for the embank-
ments. After the work began, Western learned that certain of the desig-
nated, privately owned borrow areas were unavailable for use because
owner consent had not been obtained. Western incurred additional ex-
penses for having to use other borrow pits.

Of particular importance was Sheet 22 of the plans, titled “Pit Loca-
tion Sketches Hydraulic Borrow.” Sheet 22, along with other portions of
the plans, shows that the proposed highway embankment traverses sev-
eral streams and rivers (i.e., the Altamaha, Champney, and Butler Rivers
and the Darien and Cathead Creeks). Sheet 22 showed five clearly
marked and numbered areas where the U.S. Army Corps of Engineers
had agreed to permit dredging. Furthermore, Sheet 22 was drawn to
scale and showed a certain amount of precision with respect to the loca-
tion and boundaries of the borrow pits in question. It further showed
for each pit location the type of borrow material available and whether
it was usable with or without “muck removal.” The sheet showed for
each pit the volume of material available, although with regard to Pit
No. 5, the volume available was denoted as “approximate.” It further
showed where in the project in delineated lengths and widths and in
what volume the material taken from each respective pit was to be placed
to create the embankment. Finally, Sheet 22 showed the owners of the
property through which the embankment and the various waterways
run. Sheet 22 also contains a conspicuous note stating the following:
“These pits are shown as possible sources of material.”
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Other provisions in the contract include Special Provision Sec. 108,
which specifies that

The quantity of material shown on the plans as available in the
borrow pits is not guaranteed by the State Highway Department.
Payment for material from sources where such material is pri-
vately owned will be made by the Contractor directly to the
property owner.

The standard specifications, Vol. 1, Sec. 2.06, required the bidder to
examine the site of the work, the proposal, plans, specifications, etc., and
to satisfy himself or herself as to the conditions to be met, as to the char-
acter, kind, and quantities of work to be done, specification require-
ments, etc. Standard Specifications Vol. 1, Sec. 6.01b provides,

The sources of local material will be shown on the Plans, and the
amounts of royalties and other costs and conditions of acquisi-
tion of the material from the owner will also be so shown.... The
Department will obtain all necessary options from the own-
ers.... The Department does not guarantee that the quantity or
quality of acceptable material required can be obtained from any
designated source, and the failure of such designated sources to
contain material in sufficient quantities of acceptable quality
shall not be the basis for any claim...

Finally, the Supplemental Specifications in Sec. 5.04 contain an order-
of-precedence clause stating that in the event of discrepancies in the con-
tract documents, the specifications overrule the plans.

Identify and reconcile, where possible, conflicting provisions of the
contract. What is the intention of the contract? Is Western entitled to
more monies?

Exercise 8-10: Jacksonville State University,
Dawson Construction Co., and Bob Roberts Co.

On March 10, 1970, Jacksonville State University contracted with Daw-
son Construction Co. to construct a women’s dormitory. Dawson made
subcontracts with Bob Roberts Co., Inc., to install exterior exposed ag-
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gregate panels and with Copeland Glass Co. to finish and install win-
dows and doors. Among the provisions of the contract were that Daw-
son was to construct the building according to plans and specifications
as prepared by the architect, Hofferbert-Ellis and Associates. In the spec-
ifications, the architect specified the materials that were to be used in
constructing the exterior aggregate panels and the performance require-
ments the panels should meet. Windows were specified to the same
level of detail. According to the specifications, the aggregate panels were
to be composed of insulation board on exterior wall studs, lathing,
epoxy or cementitious matrix, exposed aggregate embedded in matrix,
sealer coat, caulking, zinc accessories, and related items. The aggregate
panels were specified to be waterproof.

Rather than specifying a product name for the cementitious or
epoxy matrix, the architect listed the various properties the matrix
should have. From the listing of properties, Roberts interpreted that
specifications required a specific product, Boncoat, made by the M. D.
Corp.

The project started in 1970. After the outside aggregate panels were
installed, water began to come through the panels, causing many of
them to buckle away from the wall. As per manufacturer’s recommen-
dation, Roberts put a scratch coat of cement between the matrix material
and the metal lathe. This did not solve the leakage problem. It was also
discovered that water was leaking around the windows installed by
Copeland Glass. Roberts recaulked the window jambs, but this did not
stop the leakage. There was also evidence of corrosion on the metal por-
tion of the windows and in the retainer channels. Although there were
leakage problems with the windows, it was subsequently determined
that the main source of leakage was from the panels. In particular, the
leakage was the result of a defect in the Boncoat.

The building was completed in May 1971, and the dormitory was oc-
cupied in June 1971. It was not until December 1972 that all repairs were
considered acceptable.

Some time after December 1972, the architect issued a directive to
Dawson to correct stains on the aggregate panels. Dawson advised the
architect that his guarantee period had expired and that the architect
would have to contact either Roberts or Copeland Glass. In October
1973, Jacksonville sued Dawson for breach of contract because of defec-
tive windows and aggregate panels.

Part of the applicable language can be found in Paragraphs 34 and 41,
which say,
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34. Subcontracting

c. The contractor shall be fully responsible to the Owner for the
acts and omissions of his subcontractors, . ..

41. Conflicting Conditions

Any provisions in any of the Contract Documents which may
be in conflict or inconsistent with any of the paragraphs in these
General Conditions shall be void to the extent of such conflict
and inconsistency.

And in Part 2, Division 16b, Paragraph 11, the Exposed Aggregate
Panels:

a. All portions of the exposed aggregate panel installation, in-
cluding necessary caulking, shall be done by one subcontractor
and he shall be completely responsible for the entire installation.

b. To insure against leaks, this subcontractor shall furnish a 3-
year Indemnity Bond on the Exposed Aggregate Panel Installa-
tion to be completely watertight and free from leakage, cracking
or other defect in the work.

Paragraph 34 can be viewed as being in conflict with Part 2, Division
16b, paragraph 11. Dawson contends that based on paragraph 11, Jack-
sonville needs to contact the Bob Roberts Co. because the company was
solely responsible for the work. Jacksonville counters that paragraph 34
puts Dawson in charge.

Whom is Jacksonville to contact, Roberts or Dawson? Ignore the pos-
sibility that the Boncoat may be defective.

Exercise 8-11: Security Painting Co. and PennDOT

In March 1971, Security Painting Company signed two contracts with the
Pennsylvania Department of Transportation (PennDOT) for the painting
of 12 bridges in Potter and Clearfield Counties. The total amount for the
two projects was $23,580. As per the contract, Security was required to
sandblast the metal surfaces on the bridges before painting. Security began
sandblasting and was soon informed by PennDOT inspectors that it
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would have to remove substantially all of the sound and adherent old
paint from all of the surfaces. Before this development, Security had in-
tended only to remove loose, excessively thick, or inflexible paint. Security
acceded to the inspectors” demands and as a result, incurred considerable
expense beyond their bid price. After completing the 12 bridges, Security
sought an additional sum of $49,703.58, arguing that it was required to
perform work beyond that which was required in the contract.

The operable contract language is contained in the following clauses:

Extent of Work.—The work on all bridges shall consist of the re-
moval of all soil, cement spatter, drawing compounds, salts or
other foreign matter prior to cleaning and complete commercial
blast cleaning (Method A) of all surfaces of the structures including
open steel mesh decking. Each structure shall be painted with
one (1) full coat of Sandstone Paint (No. 8) and one finish coat of
Antique Bronze Paint as specified in Section 1070.

Cleaning of Surfaces.—Amending Section 1073.01(a), the con-
tractor shall remove all debris or buildup of foreign materials on
the tops of abutments and piers. Such materials shall be disposed
of prior to performing any painting operations.

The contract also provided,

5.—The contractor further covenants and warrants that he has
read and is completely familiar with and understands thor-
oughly the General Conditions, Specifications, ... contained in
and governing the performance of this contract. ..

The standard specifications are contained in the following description
of Method A:

(B) Method A—Commercial Blast Cleaning.!—Surfaces of metal
shall be cleaned by use of abrasives propelled through nozzles or
by centrifugal wheels. The method of propelling the abrasives

1. For a partial description of some of the various blast cleaning methods which may be
used to accomplish the requirements of this specification, reference to Steel Structures
Painting Council Surface Preparation Specification: No. 6 Commercial Blast Cleaning
(SSPC-SP6) is recommended.
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and the type and size of abrasives used shall be such that all oil,
grease, dirt, rust scale and foreign matter have been completely
removed from all surfaces and all rust, mill scale and old paint have
been completely removed except for slight discolorations caused by rust
stain, mill scale oxides or slight, tight residues of paint or coatings that
may remain. At least two-thirds of each square inch of surface area shall
be free of all visible residues and the remainder shall be limited to the
light discoloration, slight staining or light residues mentioned above.

Security wanted to use a method other than Method A. The PennDOT
inspectors required Method A, contending it was required by the speci-
fications. The basis of Security’s argument is that the footnote to Method
A allows alternate methods of blast cleaning to be used.

Do the specifications allow an alternate method to be used? What
rule(s) from Chapter 4 are instrumental in resolving this dispute?

Exercise 8-12: D’Annunzio Brothers and NJT

In October 1984, D’ Annunzio Brothers, Inc. (DBI), obtained bid docu-
ments from the New Jersey Transit Corporation (NJT) for excavation
and foundation-related work at NJT’s rail maintenance facility in
Kearny, New Jersey. A site inspection and prebid conference were held
that month. In at least two places, the bid documents advised the bid-
ders to seek prebid correction or clarification by NJT of any perceived
contract, drawing, or specification obscurities, errors, or discrepancies.

Before submitting DBI’s bid for the November 28 opening, DBI's chief
estimator, who prepared the bid, was aware of an apparent discrepancy
regarding the amount of excavation and backfill involved in the contract
and the method of payment. There were two separate unit-price bid
items, for structural excavation and structural backfill, which NJT esti-
mated at a total of 9o yard3. DBI read the items as including the excava-
tion and backfill for all of the hundreds of structures in the contract,
even though DBI recognized that the estimate of go yard3 would have
been wildly inaccurate for all of the work.

Another possible reading of the bid documents was that the cost of
excavation and backfill associated with each of the many structures to be
installed was to be included in the cost calculated for each structure, and
that the separate go-yard3 item was for a particular structure in an area
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where work by another contractor made it impossible for NJT to esti-
mate the amount of necessary work accurately.

DBI rejected this interpretation without contacting NJT, even though
the chief estimator and company president recognized the discrepancy.
DBI’s project manager independently recognized the discrepancy and
discussed it with the chief estimator before the bid was submitted. In-
stead, DBI included the cost of excavation, which eventually totaled
more than 11,000 yard3, into the line item for structural excavation and
backfill for which NJT estimated go yard3. The estimated price for that
item was $100 per cubic yard.

NJT’s estimated cost of the project was $6.58 million. DBI’s bid was
$6.72 million. The second and third low bids were $6.94 and $6.98 million.

The discrepancy was brought to NJT’s attention after the contract was
signed. DBI was informed that its interpretation was incorrect. DBI was
paid for go yard3 of structural excavation and backfill at $100 per cubic
yard but was not paid for the structural excavation and backfill for the
hundreds of other structures at the $100 per cubic yard rate. DBI now
seeks to recover $1,100,000 in unreimbursed costs caused by ambiguous
specifications.

Did DBI have a duty to inquire? Is DBI entitled to more monies? Does
it matter that the second and third low bidders were close to DBI's bid?

Exercise 8-13: Blake Construction Co. and U.S. Navy

In 1990, Blake Construction Co., Inc., contracted with the U.S. Depart-
ment of the Navy to construct replacement medical facilities at the San
Diego Naval Regional Medical Center. The contract called for the con-
struction of four new structures, including a mechanical equipment
building, a warehouse, an auxiliary building, and a nursing tower. A cor-
ridor of approximately 1,000 ft ran most of the length of the ground floors
of the buildings and was designed to enable people, supplies, and utilities
to move among the buildings. The contract called for electrical conduit to
be installed along this corridor as part of an electrical feeder system.
Specifications governing the installation of the electrical feeder sys-
tem were prepared by a joint venture architect and engineering firm.
Electrical power coming into the hospital from outside high-voltage
lines was to be reduced to lower voltages by transformer units and then
distributed throughout the buildings via a branching series of smaller
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cable and conduit. The series of drawings pertaining to the installation
of the electrical conduits within and between the buildings depicted the
conduits as installed overhead along the west side of the corridor, hang-
ing either exposed from utility racks or hidden from view by a dropped
ceiling. These drawings also included notes describing the drawings as
“diagrammatic.” On some drawings, the notes stated, “All feeder de-
tails & sections are diagrammatic. And the contractor shall relocate
any/all conduits as per existing conditions to coordinate with all other
trades.” On other drawings, the notes similarly stated, “All feeder loca-
tions are diagrammatic. Contractor shall relocate feeders as per existing
conditions and shall coordinate with other trades.”

After Blake was awarded the contract and before any construction of
the buildings had commenced, its electrical subcontractor, Steiny and
Co., Inc., began installation of the electrical feeder system in an under-
ground concrete duct bank along the path of the corridor. When the
Navy challenged this installation method, Steiny asserted that the con-
tract’s diagrammatic notes permitted the contractor to relocate the elec-
trical conduits so as to avoid conflict with other trades, such as
mechanical and plumbing, which were also to be installed in the corri-
dor. The Navy issued a stop work order informing Blake that the un-
derground duct bank did not comply with the specifications and
directed that the conduits be installed overhead as shown in the draw-
ings. Blake notified the Navy that it considered this directive to be a con-
structive change to the contract. Steiny removed the underground duct
bank under protest.

After the corridor was constructed and ready for utility installation, a
conflict arose between Steiny and the mechanical subcontractor over the
location of their respective trades. To alleviate this interference, Steiny
agreed to move to the east side of the corridor. In one 30-ft section, the
electrical conduit had to be placed outside the corridor, and in another
they were located outside the planned route of the feeders. Both changes
were approved by the Navy. In general, Steiny had to weave the con-
duits between and around the other utilities in the corridor.

As a result of the alleged change in installation method, Steiny sus-
tained an estimated $1,679,000 in damages, and a claim was submitted
to recover these damages.

What is the meaning of “diagrammatic” relative to this dispute? What
was the intent of the contract relative to conduit locations? What rule
from Chapter 4 can be used in the resolution of this claim? Does Blake
have a valid claim?
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Exercise 8-14: Farrell-Cheek Steel Co. and Forest
Construction Co.

Farrell-Cheek Steel Co. contracted with Forest Construction Co., Inc., for
the preparation, construction, and landscaping of a parking lot. The unit-
price contract called for the contractor to furnish 1 ton of asphalt at
$180/ton. The asphalt was to be manually applied. The contract required
the owner to order changes in the work in writing, with the amount and
method of compensation to be determined at the time of ordering.

After the work began, the parties determined that additional asphalt
should be used to level severe depressions, remove high spots, and en-
sure proper drainage. After 130 tons of asphalt was delivered and
placed, a written change order was executed. It called for Farrell to pay
$180/ton for 130 tons of asphalt. The asphalt was placed via paving
equipment in lieu of manual methods. Farrell then ordered an addi-
tional 381 tons, which Forest delivered and placed. There were no dis-
cussions about the price. Subsequently, a dispute arose when the owner
refused to pay the contractor $180 per ton for the additional 381 tons.
The owner asserted that a reduced unit rate would reflect a more rea-
sonable price based on economies of scale.

What was the intention of the parties? What can be said about Far-
rell’s actions? Is Forest entitled to $180/ton?

Exercise 8-15: Granger Contracting Co. and
Chiappisi Brothers

Granger Contracting Co., Inc., entered into a contract to build a high
school. Granger made a subcontract with the Chiappisi Brothers under
which Chiappisi agreed to furnish all labor and materials for completing
the lathing and plastering work covered in paragraph 19 of the specifi-
cations. By the subcontract, Chiappisi agreed to be bound to Granger by
the plans and specifications, including all general conditions. The gen-
eral conditions of Granger’s contract included Article 16, which reads,

If the contractor claims that any instructions by drawing or oth-
erwise involve extra cost under this contract, he shall give the Ar-
chitect written notice thereof within a reasonable time of receipt
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of instructions or otherwise, and in any event before proceeding
to execute the work, except in emergency endangering life or
property .. .. No such claim shall be valid unless so made...

and Article 37:

The contractor agrees to bind every sub-contractor and every sub-
contractor agrees to be bound by the terms of the... General Con-
ditions, the Drawings, and Specifications as far as applicable to
his work including the following provisions of this article. ... The
sub-contractor agrees...to make all claims for extras...to the
Contractor in the manner provided in the General Conditions of
the Contract. .. for like claims by the Contractor upon the Owner,
except that the time for making claim for extra cost is one week.

The work to be done by Chiappisi included the installation of Zonolite
spray insulation on the metal flute deck over the science area of the build-
ing. The flutes were to be filled with insulation and then a 1%-in. coat of
Zonolite was to be applied over the entire surface. Chiappisi, from a
drawing that dealt with the science area of the building, measured the
size of the flute openings as shown on that plan. From these measure-
ments and the area of the deck, an estimate was made of the materials
and labor necessary to fill the flutes and cover the surface. Chiappisi used
these computations in bidding the job. The drawing that was used by
Chiappisi in making the calculations, if measured to scale, shows the
flute openings in the metal deck to be 1% in. wide at the mouth. This
drawing was, however, intended by the architect who prepared it to be
schematic or symbolic (diagrammatic), rather than an actual diagram of
the roof deck installation. The drawing does not disclose this intention
clearly, but the drawing contained no dimensions. The drawing used by
Chiappisi may have been inconsistent in some respects with other draw-
ings and paragraph 19 of the specifications for the metal deck.

The metal deck was installed in accordance with the manufacturer’s
instructions referred to in paragraph 19 and the shop drawings (ap-
proved by the architect). The shop drawings were never shown to Chi-
appisi. As installed, the roof deck had flute openings of a width of 4% in.
If installed with one surface toward the roof, the metal flute spaces to be
filled would be 1% in. wide and %2 in. deep. If exposed with the reverse
surface toward the roof, the flute spaces to be filled would be 4% in. wide
and of the same depth. The architect’s drawing relied on by Chiappisi



Rules for Contract Interpretation 155

showed the narrow flute spaces on the underside of the flute deck (The
diagram showed the metal deck inverted.) They were installed with the
narrow flute spaces pointing upward and the broad flute spaces pointing
downward, as the manufacturer intended.

While the work was in progress, more material was needed than Chi-
appisi had estimated. Alphonse Chiappisi went to the school and found
that the flute openings that were being filled were wider than had been
estimated. The orientation of the flutes was opposite to the plan sheet on
which Chiappisi had relied. Before Chiappisi left the area, he went to the
office and protested the installation to Gillette, the job superintendent
for Granger. He told Gillette that the work on the flutes was extra be-
cause he was having to use more material than estimated and he wanted
to be paid for it. Chiappisi ordered more Zonolite, and his men contin-
ued with the science area roof deck and completed filling the flutes. In a
bill sent to Granger on April 29, 1963, after the work in the science area
was completed, Chiappisi made no reference to any extra work in the
science area roof deck. On May 23, 1963, Chiappisi wrote Granger ask-
ing for $2,927 for added work involved in connection with the roof deck.

Did Chiappisi not seeing the shop drawings have any bearing on the
outcome of this dispute? Is Chiappisi entitled to more monies?

Exercise 8-16: J. A. Jones Construction Co. and U.S.
Army Corps of Engineers

J. A. Jones Construction Co. was awarded a contract in 1954 by the U.S.
Army Corps of Engineers for the construction of five multipurpose
hangars with shells (roofs, siding, and sliding doors) of galvanized steel
sheeting of prescribed gauges for the U.S. Air Force at the Ernest Har-
mon Air Force Base in Newfoundland, Canada. J. A. Jones subcontracted
this work to Capitol Steel and Iron Co. All but the furnishing of the
sheeting was sub-subcontracted to the Western Steel Erection Co.

Paragraph 14-04 of the technical specifications for roofing and siding
provided,

GALVANIZED SHEETS shall be the manufacturer’s standard
commercial type, having corrugations approximately 2% inches
wide, and shall be tight-galvanized with not less than % ounce
zinc coating per square foot on each side of the sheet. Sheets shall
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be of plain open-hearth 20 gage for roofing and 24 gage for siding.
All interior corrugated metal work shall be galvanized sheets.

A dispute arose regarding the requirement for 3/4 0z zinc coating “on
each side.” Paragraph 14-02 of the technical specifications listed a series
of standard specifications generally applicable to roofing and siding
metal, and included Federal Specification QQ-I-716, Iron and Steel,
Sheet, Zinc Coated, Galvanized. This standard specification set forth re-
quirements for the nominal weight of zinc coating for 20 and 24 gauge gal-
vanized sheets. It provided,

CLASS A (OZ/FT?) CLASS B (0OZ/FT?) CLASS C (OZ/FT?)
20 gage 2.75 2.50 1.75
24 gage 2.50 1.50

QQ-I-716 also set forth the minimum weight of zinc coating:

MINIMUM WEIGHT AS DISCLOSED BY

NOMINAL WEIGHT SHEET WEIGHT TEST DIAGONAL TRIPLE SPOT TEST
(0Z/FT?) (0Z/FT?) (0Z/FT?)

2.75 2.45 2.30

2.50 2.20 2.00

2.00 1.80 1.60

1.75 1.55 1.35

1.50 1.30 1.15

The weights set forth in this specification are total weights; that is, the
total weight of the zinc coating applied to both sides of a square foot of a gal-
vanized sheet.

Reading the tables together, one can see, for example, that where 20-
gage, Class C sheeting is required, the nominal weight of zinc coating
specified in the first table is 1.75 oz per square foot. The corresponding
nominal-weight figure in the second table would show the contractor
that for the coated sheets to be acceptable, the minimum ounces per
square foot weight of the coating would have to be 1.55 under the sheet
weight test and 1.35 under the diagonal triple spot test. The manufac-
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turing industry routinely uses the diagonal triple spot test in testing for
compliance with this specification.

According to the contractor, there are several problems inherent in
paragraph 14-04. These include the absence of a prescribed test method,
an alleged difficulty in measuring the weight of coating if it is not a total
for both sides, and the requirement for a “tight” coat. In the industry, a
tight coat is one that will not flake if the metal is bent. The ability to pro-
duce a “tight” coat is associated with the coating thickness.

The contractors read the specifications and determined in their own
minds that the government really wanted a zinc coating totaling 1’ oz of
zinc on both sides. They did this because of their experience in steel
work, “the information of the industry,” and because in their experience
a thickness for single sides had never before been specified. They related
this 14 oz requirement to the Class C 24-gage, although 20-gage was also
to be supplied.

In July 1954, the contractor ordered corrugated galvanized sheets for
the hangar roofing and siding and for the hangar doors. While specify-
ing in the order the lengths, widths, and gages, the contractors did not
specify in writing the class or weight of zinc coating required. They
claim to have stated orally that they desired Class C, and that is what
was delivered.

In the normal government procurement involving the use of galva-
nized sheeting, the invitation and contract specify the class of sheeting
to be used, and from this the contractor can readily ascertain exactly
what is needed by consulting the pertinent tables in Federal Specifica-
tion QQ-I-716 (see above). Indeed, paragraph 1-5 of that specification re-
quired that government invitations and contracts state the class of
coating desired. Both users and suppliers in the galvanized sheeting in-
dustry subscribe uniformly to such classifications.

During the course of two conferences with the government represen-
tatives before the award, the language or application of paragraph 14-04
of the technical provisions of the specifications was not questioned, nor
did the contractor inquire whether it affected Federal Specification QQ-
I-716. The question of what class of sheeting was contemplated was not
raised.

The galvanized sheeting that Jones ordered was produced in late July
or early August, and after a stay in a Houston warehouse arrived by sea
transport at the job site late in November 1954. Installation began in
early December. The government made no inspection of the sheeting as
it arrived at the job site, as the job specifications provided, but it would
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have been difficult to inspect without removing the protective paper
wrappers in which the material was delivered. The wrappers were left
intact to protect the material while it was in open storage.

In January 1955, the government inspector reported to the contrac-
tor’s representative that he had noticed some discoloration of the sheet-
ing. On March 14, 1955, the government’s representative wrote to Jones
that many of the siding sheets and a lesser number of the roofing sheets
being installed on hangar No. 4 indicated improper workmanship in the
galvanizing process. It appeared that the sheets had some bare or im-
properly coated areas or defects. This representative recommended that
installation of sheets with apparent defects be discontinued, and Jones
was advised that samples would be submitted by the government to a
testing laboratory for determination of the cause of the defects and the
weight of the zinc coating.

On April 11, 1955, Public Service Testing Laboratories, Inc., reported
that tests disclosed less than % oz per square foot of zinc coating on each
side, contrary to paragraph 14-04. The four test samples represented
sheets in poor, fair, and average conditions. Corrosion was detected in
these sample sheets and was deemed to be the result of temperature and
humidity conditions while in storage. On April 13, 1955, the government
issued a stop order for further installation of substandard galvanized
metal siding sheets pending corrective action by the contractors.

The contract also contained the following clause:

ARTICLE III. Specifications and Drawings.—. .. In any case of dis-
crepancy either in the figures, in the drawings, or in the specifi-
cations, the matter shall be promptly submitted to the
Contracting Officer, who shall promptly make a determination
in writing. Any adjustment by the Contractor without this deter-
mination shall be at his own risk and expense.

Jones contends that the sheet weight test was used, and the actual
weight per sheet if the triple spot test was used exceeded the specifica-
tions. Jones filed a claim for damages due to unjustified rejection of the
galvanized sheets.

What role does the canon “specific over general” play in this dispute?
How do you reconcile conflicting test results? Can custom and usage be
helpful? Does Jones have a valid claim?
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Chapter 9

Ditfering Site Conditions

Annually, considerable monies are spent in pursuing differing site con-
dition (DSC) claims because the various parties do not understand what
must be proven or they misunderstand the roles of the soil report, dis-
claimers, and site visit requirement.

Contract Language
The federal DSC clause is as follows:

(a) The Contractor shall promptly, and before the conditions are
disturbed, give a written notice to the Contracting Officer of (1)
subsurface or latent physical conditions at the site which differ
materially from those indicated in this contract, or (2) unknown
physical conditions at the site, of an unusual nature, which dif-
fer materially from those ordinarily encountered and generally
recognized as inherent in work of the character provided for in
the contract.

(b) The Contracting Officer shall investigate the site conditions
promptly after receiving the notice. If the conditions do materi-
ally so differ and cause an increase or decrease in the Contrac-
tor’s cost of, or the time required for, performing any part of the
work under this contract, whether or not changed as a result of
the conditions, an equitable adjustment shall be made under this
clause and the contract modified in writing accordingly.

160
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(c) No request by the Contractor for an equitable adjustment to
the contract under this clause shall be allowed, unless the Con-
tractor has given the written notice required; provided, that the
time prescribed in (a) above for giving written notice may be ex-
tended by the Contracting Officer.

(d) No request by the Contractor for an equitable adjustment to
the contract for differing site conditions shall be allowed if made
after final payment under this contract.

Additionally, the site visit clause may also be important. Typically it
states,

Bidders should visit the site to ascertain pertinent local condi-
tions readily determined by inspection and inquiry, such as the
location, accessibility and general character of the site, labor
conditions, the character and the extent of existing work within
or adjacent thereto, and any other work being performed
thereon.

Background

In theory, using a differing site condition (DSC) clause in construction
contracts reduces the cost of construction because contractors do not
have to include contingencies to cover the costs of hidden or latent sub-
surface conditions (Stokes and Finuf 1986). As stated by the court in Al
Johnson Construction Co. v. Missouri Pacific Rail Co.,

The purpose of the changed conditions clause is thus to take at
least some of the gamble on subsurface conditions out of the bid-
ding. Bidders need not weigh the cost and ease of making their
own borings against the risk of encountering an adverse subsur-
face, and they need not consider how large a contingency should
be added to the bid to cover the risk. They will have no windfalls
and no disasters. The government benefits from more accurate
bidding, without inflation for risks which may not eventuate. It
(the owner) pays for difficult subsurface work only when it is en-
countered and not indicated in the logs.
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Whether the owner actually saves any money as a result of including
a DSC clause in a contract is a subject of intense debate. There always
seems to be a contractor willing to include no contingency monies, even
without a DSC clause.

When a typical DSC clause exists, the contractor needs to show that
the actual conditions were materially different from those reasonably in-
dicated or suggested by the contract documents. Courts have held that
there is a difference between having a clause and not having one. With-
out a DSC clause, entitlement must be based on the theory of misrepre-
sentation, which is a breach of contract. The situation can be sensitive to
the type of work being constructed.

In misrepresentation, the wrong consists of misleading the con-
tractor by a knowingly or negligently untrue representation of a
fact or a failure to disclose where a duty requires disclosure.. ..
Some degree of culpability—either untruth or such error as is the
legal equivalent—must, however, be shown.... The claim based
upon the modern changed conditions clause is very much dif-
ferent, though it may arise from the same facts and be joined
with a claim for misrepresentation. ... Misrepresentation is not
the issue.. . the changed conditions clause eliminates the factual
elements of misrepresentation and any need to impose a burden
on plaintiff to prove those elements. (Foster Construction v. U.S.)

Most owners use the federal DSC clause in which the DSC clause is di-
vided into two parts, commonly called type I and type II. A type I condi-
tion allows the contractor to recover his additional expenses if the
conditions found differ materially from those indicated in the contract doc-
uments. A type II condition allows the contractor to recover additional ex-
penses when the actual conditions differ from what could be reasonably
expected for work of the character contemplated in the contract.

Because the federal form of clause is used in many contracts, federal
precedent is heavily relied on in reaching a judicial decision. Further-
more, courts have ruled that when the language is similar to the federal
clause, federal precedent may be used to decide the dispute (Metropol-
itan Sewerage Comm. v. RW. Construction; Town of Longboat Key v.
Carl E. Widell & Son; Sornsin Construction Co. v. State of Montana). If a
different clause is used, the exact wording must be carefully evaluated.

More detailed discussions of the DSC clause can be found elsewhere
(Currie et al. 1971, Parvin and Araps 1982).
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Rules of Application

Fig. 9-1 summarizes the rules that courts have used in deciding DSC dis-
putes when the contract contains a DSC clause. Each is discussed below.
In general, seven selected questions are highly relevant:

» What does the contract say? (Is the contract silent?)
» Who bears the risk? (What did the contract indicate?) (type I

only)
NO ) ) YES
Was the contract silent?
TYPE ] TYPEII
~ *
NO
What did the contract r— Were the conditions
indicate? unusual?

I B

Were conditions

« NO NO Was reliance
different from e — sustified®
indicated? ] :
YES YES
- h
) When was the
Was reliance NO i
S et pee  dliffering condition
justified? e
created?
Before
Contract
YES il After
B 5 Contract
Award

Recovery is unlikely.

e Recovery is likely. ———

Figure 9-1. Decision Tree for Disputes Involving Differing Site Conditions.
SOURCE: Thomas et al. 1992, ASCE
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+ Were conditions different from those indicated? (type I only)

+ Were the conditions unknown and unusual? (type II only)

e Was the contractor misled to his detriment?

» Was the contractor justified in relying on the information pro-
vided?

« When was the differing condition created? (type II only)

The first step in the decision process is to determine whether what the
contractor is really arguing is different. Although this may seem a trivial
inquiry, it is nonetheless important. Assertions made in a contractor claim
cannot always be relied on, so an independent analysis may be needed.

Next, the entire contract must be evaluated to determine if there was
an indication in the contract of what conditions would be encountered.
This is the key differentiation between type I and type II disputes. If
there is no indication of the conditions, then the contract is considered to
be silent on those conditions, and the contractor must base a claim on a
type II condition. If the contract is not silent, it is a type I claim. There
may be instances when both a type I and type II condition may be
claimed. Most claims are type I.

Type I Condition

A type I condition occurs when subsurface or latent physical conditions
at the site differ materially from those indicated in the contract. Exam-
ples of a type I condition are encountering a fine silty substance where
the borings indicated clay (Blount Bros. Construction Co.), finding fat
clays and organic soils where the contract documents showed lean clay
soils (Bergman Construction Corp.), and encountering a large crevice in
a river bed where the contract documents indicated only small openings
that an ordinary grout program could have handled (Farnsworth &
Chambers Co. v. U.S.).

What Did the Contract Indicate?

With a DSC clause, the standard of proof is an indication or suggestion
that may be established through implication and inference. “An indica-
tion may be proven, moreover, by inferences and implications...”
(Foster Construction v. U.S.). “A contractor cannot be eligible for an eq-
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uitable adjustment for changed conditions unless the contract indicated
what those conditions would supposedly be...” (North Slope Technical
Ltd. v. U.S)).

As stated by the court in Foster Construction v. United States,

...itis not necessary that the “indications” in the contract be ex-
plicit or specific; all that is required is there be enough of an in-
dication on the face of the contract documents for a bidder
reasonably not to expect “subsurface or latent physical condi-
tions at the site differing materially from those indicated in this
contract.”

Currie et al. further reinforces this important concept by stating,

To recover for either type of changed condition you are not re-
quired to prove fault or bad faith on the part of the Govt. Even if
the Govt. innocently misled you, or honestly failed to discover
(and reveal to you) the actual conditions, you are entitled to re-
lief if you simply prove that the conditions you encountered dif-
fered materially ... (Currie et al. 1971, p. 2)

and

It is not required that the indications in the contract (upon which
you are entitled to rely) be affirmatively expressed on plans or spe-
cific contract provisions. Instead, such indications may be in-
ferred from reading the contract as a whole. (Currie et al. 1971, p. 3)

Indications or suggestions may be found in the contract documents,
such as borings, profiles, design details, and other contract clauses.

Contract indications are normally found in the plans and specifica-
tions. If the actual conditions are different from the indications contained
therein, the DSC clause allows the contractor to recover the additional
costs of performing the work.

The changed conditions clause makes it clear that bidders are to com-
pute their bids, not upon the basis of their own preaward (subsurface)
investigations, but on the basis of what is indicated and shown in the
specifications and on the drawings (Al Johnson Construction Co. v. Mis-
souri Pacific Railroad Co.). (emphasis added)
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Information about borings included in the contract documents is a
particularly valuable source in establishing contract indications, de-
pending on the conditions at issue. The court in United Contractors v.
United States said,

Borings are nevertheless considered the most reliable reflection
of subsurface conditions. ... The most reliable and specific indi-
cator—the borings—had shown that water would not interfere
with excavation.

and in Woodcrest Construction Co. v. United States, the court stated,

...the main purpose of such borings is to indicate subsurface
conditions which would not otherwise be discovered.

Design details may also provide indications of the subsurface condi-
tions. In Vann v. United States, the contract drawings showed the ocean
floor to be rock even though a soil report was not prepared. The con-
tractor found the actual bottom to be a spoil pile instead of rock. The
spoil pile greatly hindered the pile-driving operation. The court allowed
the contractor to recover his additional expenses because the contract in-
dicated rock and rock did not exist (Vann v. U.S.).

In Foster Construction v. United States, the court stated that the con-
tract documents, viewed as a whole, provided sufficient indications of
the subsurface conditions.

...the court is of the view that the other indications in the con-
tract of an impermeable subsurface permitting excavation in the
dry—the notation as to the types of concrete; the direction that
“all concrete shall be placed in the dry”; the omission from the
concrete provisions of the documents of any provision for a con-
crete seal or a class of concrete of which seals are made; and the
so-called “6 tons” note—are sufficient in themselves, without the
logs, to sustain the determination that a changed condition was
encountered. (Foster Construction v. U.S.; emphasis added)

Although courts have not been precise on the role of the soil report,
when a DSC clause is present, courts have shown a strong willingness to
go beyond the boundaries, to look at the four corners, as it were, of the
contract to examine the soil report and determine if it contains an indica-
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tion or suggestion. This situation often arises when the soil report is re-
ferred to in the contract itself, even though it may not be a part of the con-
tract documents. Depending on the language used, referring to the soil
report in the contract may actually make the soil report a part of the con-
tract documents. A number of cases are similar to the Woodcrest case in
that courts place great weight on the contents of the core-boring logs
(Woodcrest Construction Co. v. U.S.). In Ruff v. United States, the soil re-
port contained the test results from test pits showing yellow clay only in
the excavation area. The contractor found rock and claimed for the addi-
tional expenses. The court, in ruling for the contractor, said that the soil
report and test pit results gave the contractor the indication that the entire
subsurface was yellow clay. Thus, a valid claim for type I DSC existed.

In other cases, courts have examined blow counts (Dravo Corp. v.
Commonwealth of Kentucky) and test results for rock samples (Stock &
Grove v. U.S.) as an aid to reaching a decision. These and other cases
point to the dangers of owners feeling secure simply because the soil re-
port is not part of the contract documents. However, if the contract con-
tains clear indications, the soil report is not likely to be consulted (Foster
Construction v. U.S.).

Groundwater issues are a cause of many DSC disputes. Sometimes
these disputes are caused by the water table not being shown on the soil
report or in the contract documents. In the 1954 case of Ragonese v.
United States, the U.S. Court of Claims stated,

The plans and specifications set out the character of the soil dis-
closed by these borings, but said nothing one way or another
about subsurface water. It, therefore, cannot be said that the con-
tractor encountered subsurface or latent conditions materially
different from those specifically shown on the drawings or indi-
cated in the specifications.

The court reasoned that because the contract was silent on the
groundwater condition, a type I DSC could not be claimed. However,
the same court later modified what constitutes silence on the subject of
groundwater indications in soil borings. In United Contractors v. United
States, the water table was not shown. The court, while discussing the
Ragonese decision, stated,

But United (contractor) claims that the plans furnished bidders
not only failed to indicate the unusually high water table, but
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showed the water table to be at or below grade. ... Our conclu-
sion is that the drawings (borings), properly viewed, did speak
“one way about subsurface water.” ... Carefully read, the (soil)
profiles in this contract indicated that water would not be en-
countered in meaningful amounts in excavating for the project.
(United Contractors v. U.S.)

Another case reinforced the latter view that a water table, not shown,
is an indication that the water table is below the lowest elevation of the
borings. In Woodcrest Construction Co. v. United States, the water table
was again omitted from the borings. The court stated,

Although no actual representation was made by the government
that there was no ground water, and thus, we cannot say there
was a warranty, the effect upon the contractor of furnishing core
boring logs without indicating the groundwater shown by such
borings may be the same as if a representation had been made.
(Woodcrest Construction Co. v. U.S.)

Courts now hold the view stated by United and Woodcrest that if the
water table is not shown, it is an indication that the water table is below
the level of the borings.

Were Conditions Different from Those Indicated?

The actual conditions must be materially or significantly different from
those indicated. Minor and inconsequential differences are not sufficient
to sustain a DSC claim. Although no clear judicial rules can be stated for
what is a material difference, statements such as the following are com-
mon: “These changes were plainly substantial modifications of the work
to meet changed conditions” (Foster Construction v. U.S.). Therefore, a
difference that does not significantly affect the contractor’s work would
not seem to be a valid basis for a claim. The case of United Contractors
v. United States brings the importance of this step to light.

Since the actual conditions must differ materially from those ex-
pected, the initial inquiry is whether United (contractor) ran into
significant amounts of water in excavating. If no such factual
finding has been or can be made, plaintiff’s (contractor’s) case
fails at the outset. (United Contractors v. U.S.)
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Was Reliance Justified?

The issue here is whether the contractor reasonably interpreted the con-
tract indications. There are times when the contractor may not be justi-
fied in relying on the indications. Conditions that may reduce the
contractor’s reliance on the contract indications include other contract
language, a site visit, or the contractor’s experience. If any of these con-
ditions signify that the indications are incorrect, then the contractor may
not be justified in relying on those indications. Disclaimers may also
negate a contractor’s interpretation.

To determine if contractor reliance was reasonable, courts place them-
selves in the position of a reasonable contractor.

A proper technique of contract interpretation on this problem is
for the court to place itself into the shoes of a “reasonable and
prudent” contractor and decide how such a contractor would act
in appellant’s (contractor’s) situation. (North Slope Technical
Ltd.v. US.)

There may be other clauses that will reduce reliance on indications of
the subsurface. For other contract clauses to override subsurface infor-
mation, they must be specific statements, not general ones. In United
Contractors, the court stated that the general statement that high
groundwater existed could not negate the precise information given by
the borings (United Contractors v. U.S.).

Contracts typically require contractors to become familiar with the
construction site before submitting a bid. If readily apparent or obvious
conditions contradict the contract indications, then the contractor cannot
reasonably rely on those indications.

Courts have consistently affirmed that contractors are responsible for
conditions that are readily apparent. In Mojave Enterprises v. United
States, the contractor estimated, using the plans, the amount of rock it
had to remove from a hiking trail. The contractor did not visit the site, al-
though there were opportunities to do so. A site visit would have made
it obvious that the drawings were not meant to reveal the amount of
rock to be removed but merely to indicate that rock removal was part of
the project (diagrammatic). The court denied the contractor’s claim, stat-
ing that the contractor acted unreasonably.

A site visit must be performed professionally and to the standard of
other reasonable contractors.
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A reasonable site investigation is properly evaluated against
what a rational, experienced, prudent, and intelligent contractor
in the same field of work would discover. (North Slope Technical
Ltd. v. U.S))

The depth of inquiry may also be an issue. As stated by one court,

This is not to say, of course, that such (contract) indications
would excuse a site inspection or that such site inspection need
not discover patent (hidden) indications plainly, to a layman,
contradicting the contract documents. (Stock & Grove v. U.S.)

Sometimes, owners deny a claim, stating that the site visit clause re-
quired the contractor to perform an independent subsurface investiga-
tion. However, courts do not generally agree.

In the cases arising under the modern changed conditions clause,
caution continues to be observed that the duty to make an in-
spection of the site does not negate the changed conditions
clause by putting the contractor at peril to discover hidden sub-
surface conditions or those beyond the limits of an inspection ap-
propriate to the time available. The contractor is unable to rely
on contract indications of the subsurface only where relatively
simple inquiries might have revealed contrary conditions. (Fos-
ter Construction v. U.S.)

Generally, the contractor is not expected to perform a subsurface ex-
ploration unless the site visit clause specifically requires that it be done.
However, in some instances, a reasonable site visit may necessitate in-
vestigation. For example, on trenching work where blasting is required,
the contractor may need subsurface information to determine rock hard-
ness characteristics, but in most instances, the following is the norm:

...we are not inclined to view the requirement that the contrac-
tor examine the construction site, under the circumstances of this
case (presence of a DSC clause), as contemplating that the con-
tractor make its own separate test borings before submitting its
bid. (Town of Longboat Key v. Carl E. Widell & Son)

Owners sometimes seek to reduce their exposure to liability by dis-
claiming responsibility for the accuracy of the soil report and related
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information included in the contract documents, but of the more than
75 DSC cases reviewed for this book, no case was found where a court
decided in favor of the owner because of the disclaimer. Rather, the
outcome was based on one or more of the relevant issues detailed
above. Thus, it is well documented that courts do not view disclaimers
favorably, and normally, they are too general and nonspecific to over-
ride the provisions of the DSC clause. In United Contractors, the court
stated,

It is true that Provision 1-07 also provided that “the Government
does not guarantee that materials other than disclosed by the ex-
plorations will not be encountered, or that the proportions of the
various materials will not vary from those indicated by the logs of
the explorations.” But we have held, in comparable circum-
stances, that broad exculpatory clauses, identical in effect to this
one, cannot be given their full literal reach, and do not relieve the
defendant (government) of liability for changed conditions as
the broad language would seem to indicate. ... General portions
of the specifications should not lightly be read to override the
Changed Conditions Clause. It takes clear and unambiguous lan-
guage to do that. (United Contractors v. U.S.)

The attitude of the courts is that owners cannot induce lower con-
struction bids by including certain information plus a differing site con-
dition clause that promises to pay for unforeseen events and then
disclaim responsibility for inaccurate information when the event occurs.

Case Study

Disclaimer and Site Investigation

Town of Longboat Key v. Carl E. Widell and Son
362 So.2d 719 (1978)

Carl E. Widell and Son entered into a contract to construct a pumping
and lift station as part of a central wastewater system for the town of
Longboat Key, Florida. In making its bid, Widell relied on a subsurface
report prepared by Ardaman and Associates. The report indicated that
the excavations for both the pumping and lift stations could be kept dry
by using a well point method of dewatering. Based on this report, the
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contract documents called for dewatering using well points. The foun-
dation was to be caissons; and there was no tremie concrete.
The contract contained the following differing site condition clause:

During the progress of the work should the contractor en-
counter, or the engineer or owner discover, subsurface or latent
conditions at the site differing materially from those shown on
the drawings or indicated in the specifications, or unknown
conditions of an unusual nature differing materially from those
ordinarily encountered and generally recognized as inherent in
work of the character provided for in the drawings and specifi-
cations, the engineer’s attention shall be called immediately to
such conditions before they are disturbed. The engineer will
thereupon promptly investigate the conditions, and if he finds
that they do materially differ, with the written approval of the
owner, the contract will be modified to provide for the increase
or decrease of costs and difference in time resulting from such
conditions.

The contract did not contain a clause requiring that all extra work was
to be authorized only via written change order. A standard notice pro-
vision was included in the contract. The contract also contained a typi-
cal site visitation clause, which required the contractor to visit the site
and become familiar with the requirements of the contract, to satisfy
himself or herself as to conditions, including the nature of the ground-
water table.

When Widell began excavation, he encountered a water level that
rose and fell with the tides. Widell concluded that it was not possible to
dewater the site and that caissons were infeasible. He communicated
this situation to the project engineer. The engineer redesigned the foun-
dation and submitted new plans to Widell, who then proceeded with the
construction. No formal notice was given, nor was any written change
order ever executed.

Will the lack of written notice prevent Widell from recovering the
extra costs? What about the lack of a written change order to complete
the work according to the revised plans? Were the conditions materially
different from those indicated in the contract?

Regarding the notice and extra work requirements that communica-
tions must be in writing, the Second District Court of Appeals of
Florida took the position that “It is clear that the only burden to the
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contractor under the changed conditions clause was to call the atten-
tion of the town’s engineer to the unexpected conditions and the con-
tractor did so.” With respect to the issue of the disclaimer language, the
Court said,

It has been held that, where conditions are in fact materially dif-
ferent from those contemplated by the contract, relief is not to be
denied because of the presence in the contract of one or more of
various admonitory or exculpatory clauses, such as one requir-
ing the contractor to examine the construction site. Furthermore,
we are not inclined to view the requirement that the contractor
examine the construction site, under the circumstances of this
case, as contemplating that the contractor make its own separate
test borings before submitting its bid.

The Court allowed Widell and Son to recover its additional costs.

The contractor’s experience may alert him or her to an existing con-
dition. If the contractor knows or should know that the actual conditions
are different from those indicated, he or she cannot receive a windfall
because of that incorrect indication. This test is discussed in some cases
but is seldom given full weight, unless there is other evidence that the
contractor was unreasonable. In Morrison-Knudsen Co. v. United States,
the court stated that the contractor should have expected to encounter
permafrost even though the borings did not show any in the area of con-
struction. The court cited the contractor’s experience in the immediate
area, the fact that borings outside the construction area but included in
the contract documents showed permafrost, and specifically worded
contract clauses warning of permafrost.

If the contractor ignores information that is known to exist, the con-
tractor may not claim that he or she was being reasonable. In Leal v.
United States, the contractor found the water table higher than ex-
pected. The borings showed the water table with the abbreviation
“WT” but did not define the abbreviation. The court denied the con-
tractor recovery, stating,

There was sufficient information in the drawings and specifica-
tions to indicate to an experienced operator the existence of a
water table in the valley. (Leal v. U.S.)
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Type II Condition

A type I DSC claim occurs when unknown physical conditions at the site,
of an unusual nature, differ materially from those ordinarily encountered
and generally recognized as inherent in work of the character provided for
in the contract. Examples include buried timbers (Caribbean Construction
Corp.), utility lines (Neale Construction Co.), and unusual and erratic soil
behavior (Pacon, Inc.; Guy F. Atkinson Co.). A type II condition requires a
variance between the actual site conditions and those reasonably expected.

Were the Conditions Unknown and Unusual?

This question is the central issue in type II disputes. The condition needs
to be unknown and different from what a reasonable contractor would
expect in doing the type of work involved in the contract. Unusual con-
ditions may arise in many nontypical ways. For example, in Kaiser In-
dustries Corp. v. United States, the contractor could not get rock of the
correct size from the only quarry that the government “approved.” The
court reasoned,

Certainly, encountering a condition in a “quarry”’—Iet alone an
“approved” quarry—which makes it not a usable quarry at all
for the purposes involved, should, it seems clear, normally be
considered an “unusual” one not “ordinarily encountered and
generally recognized as inherent in” quarrying operations. Thus,
it seems almost self-evident that plaintiff (contractor) would be
entitled to an equitable adjustment under this plain language of
the above quoted second part of Article 4 (the DSC clause).

Clearly, the above condition was not anticipated by either party when
the contract was made, an important element in type II disputes. It
would appear that the test is whether the condition was anticipated or
contemplated by either party. If so, a type II condition cannot exist.

The condition need not be a freak, but merely unknown and unusual
for the type of work contracted. In Western Well Drilling Co. v. United
States, the court stated,

The term “unusual” does not refer to a condition which would
be deemed a geological freak but rather a condition which would
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not be anticipated by the parties to the contract in entering into
their initial agreement.

For example, where diversion of the river flow by an upstream con-
tractor caused increased water flow at the site, a type II changed condi-
tion was established (Hoffman v. U.S.).

Was Reliance Justified?

Owners are not insurers of losses incurred by contractors. In Blauner
Construction Co. v. United States, the contractor made a mistake about
the type of material that was to be removed, and the court stated,

The defendant (owner) is not an insurer of contractors against
loss. Where a contractor has miscalculated, and, through its own
negligence in not examining the site, has failed to take into con-
sideration conditions which actually existed and which had been
called to his attention in the specifications by a warning to visit
the site, and sustains a loss, no claim arises.

Generally, if the conditions are truly unusual, the contractor should be
able to argue successfully that he or she was not negligent. Furthermore,
most of the same issues in determining if the contractor was justified in
relying on an indication for a type I condition should be examined.

When Was the Differing Condition Created?

The DSC clause does not alter existing policy on acts of God that occur
after the contract was awarded. In Arundel Corp. v. United States, the
contractor sued for a higher unit price when required to remove only
70% of what the contract estimated. The court determined that the re-
duced quantities occurred because of a hurricane after the bids had been
opened. In ruling against the contractor, the court stated,

It is a general principle of law that neither party to a contract is
responsible to the other for damages through a loss occasioned
as a result of an act of God, unless such an obligation is expressly
assumed. (Arundel Corp. v. U.S.)

As stated by Currie et al., “after-bid abnormal rainfall in and of itself
is not a changed condition, but an unforeseeable, pre-bid subsurface
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condition reacting to unprecedented rainfall has been held to be a
changed condition” (Currie et al. 1971, p. 7).

Other Issues
Having a DSC Clause or Not

Including a DSC clause in the contract alters the contract risks in several
subtle but important areas (Thomas et al. 1992a). These areas are dis-
cussed below.

Without a DSC clause, the contract should contain positive factual
statements that certain conditions exist (Thomas et al. 1992a). Including
a DSC clause significantly reduces the burden of proof on a contractor
because all that is needed is an indication or suggestion. To illustrate,
without a DSC clause, boring data show what is in the borehole only,
nothing more (Morrison-Knudsen Co. v. U.S.). The contractor must
show that the boring data were incorrect. With a DSC clause, the con-
tractor should be able to reasonably interpolate between boreholes. If
the boring data are sufficiently conclusive to suggest that the contrac-
tor’s interpretation is reasonable, then recovery should be allowed.

Exculpatory clauses and disclaimers are not favored by courts unless
they are specifically worded. It appears that disclaimers are less favored
with a DSC clause. Courts are concerned with owners inducing lower
bids by including a DSC clause, then arguing that the accuracy of the in-
formation provided was not their responsibility.

Soil reports are seldom included in the contract documents. Courts
may consult the soil report to help interpret the contract documents, but
if there is no DSC clause, the contract documents must contain a positive
factual statement before a contractor is entitled to recover additional
costs. With a DSC clause, courts have shown a willingness to examine
the soil report. In a number of cases, the suggestion or indication was
found in the soil report rather than the contract documents. Currie et al.
state that “you may compare actual conditions not only with the express
representations in the contract documents but, also, with all reasonable
inferences and implications that can be drawn from these documents”
(Currie et al. 1971, p. 3, emphasis added). Thus, the role of the soil report
seems amplified when there is a DSC clause.
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In general, other readily available information is not often consulted.
Without a DSC clause, contractors are expected to consider these
sources. With a DSC clause, courts seem less reluctant to impose this as
a condition; however, little case law addresses this issue.

Illustrative Example

The following example is based on the 1988 Armed Services Board of
Contract Appeals, decision of William F. Wilke, Inc. The narrative below
illustrates the use of the decision rules in Fig. 9-1.

Statement of Facts

William F. Wilke, Inc., was the low bidder on an excavation project for
the U.S. Army Corps of Engineers. A standard form of general condi-
tions was used, including a differing site conditions clause. The specifi-
cations included a warning that the site had low areas where surface
water would pond. Under the contract, the contractor was responsible
for site drainage. To alleviate some of the drainage problem, the contract
plans showed an 18-in. culvert as a part of the work to provide for
drainage for a large part of the site.

Once the work began, large amounts of rainfall caused water to accu-
mulate on much of the site. After investigation, the contractor found that
the plans showed incorrect elevations for the culvert. Rather than drain
the site, the culvert actually allowed water from an adjacent site to drain
into the contractor’s work area.

Analysis

The contract did contain indications relating to the site drainage problem.
Therefore, the contractor’s claim must be evaluated as a type I condition.

What Did the Contract Indicate?

With a DSC clause, the contractor has the right to rely on the drainage
conditions shown on the plans and to assume that the culvert, installed
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according to the elevations shown on the plans, would assist in draining
the rainfall from the work area.

Were the Conditions Different from Those Indicated?

There is little doubt that conditions differed because rainfall drained into
the site, not away from the site.

Was Reliance Justified?

The site visit, disclaimer, and contractor experience are three relevant is-
sues under justified reliance. First, the site visit was unlikely to have
alerted the contractor of the drainage characteristics of the site. Further-
more, the contractor is not expected to verify the proper culvert eleva-
tions. The disclaimer was general and should not be allowed to negate a
specific contract indication. Last, the contractor’s experience is not per-
tinent to this dispute.

The contract contained a force majeure clause specifically stating that
the government was not responsible for acts of God. Ordinarily, rainfall
is considered an act of God. The board addressed this point as follows:

Although weather conditions are not of themselves differing site
conditions for which price adjustments are allowable, such con-
ditions may affect physical factors at the site so as to create com-
pensable differing site conditions if the site factors were
improperly shown in the contract documents and unknown to
the contractor, as in the present matter . .. (William F. Wilke, Inc.)

Therefore, the contractor was justified in relying on the contract indi-
cations and was compensated.

Synopsis

The Wilke case illustrates an interesting point. If the plans had not
shown the elevations of the culvert or had not shown the culvert at all,
the contractor would have been solely responsible for site drainage as
part of construction means and methods. The important elements of in-
dication and reliance would have been missing. The only recourse for
the contractor would have been as a type II condition. Most likely, his
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claim would have been unsuccessful because the drainage problem was
entirely the result of acts of God.

Exercise 9-1: Blauner Construction Co. and U.S.
Treasury

On July 12, 1937, Blauner Construction Co. entered into a written contract
with the U.S. Treasury Department to furnish all labor and materials for
the construction of a new post office building in Orange, Massachusetts,
for the price of $47,740. The work was to be finished within 300 calendar
days from the receipt of the notice to proceed, which was given on July 30,
1937. The completion date of the contract was to be May 27, 1938.

Before advertising for bids, the U.S. government dug four test pits
around the site of the proposed building to determine the type of foun-
dations that might be necessary. These test pits were 6 ft>. Pit No. 1 was
located about 10.5 ft from the northeast corner of the site; Pit No. 2, at the
east approach and extending about 1 ft within the site of the building
proper; Pit No. 3, about 8 ft from the northwest corner of the site; and Pit
No. 4, about 6.5 ft from the southwest corner of the site. These locations
are diagrammatically shown in Fig. 9-2.

Pit No. 1 was dug to a depth of 6 ft. A rock ledge was encountered
3.5 ft below the surface, at elevation 510.3, in an inwardly sloping po-

Fost Office

Building

aulders

Figure 9-2. Diagram of Post Office Test Pits.
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sition. The remainder was topsoil, sandy clay, coarse sand and gravel,
and boulders.

Pit No. 2 was dug to a depth of 2.5 ft below the surface, at elevation
514.5, when a rock ledge was encountered and the pit could not be con-
tinued. The material excavated was topsoil, boulders, and sandy clay.

Pit No. 3 was dug to a depth of 6.07 ft below the surface when large
boulders were encountered and the pit could not be continued. The ma-
terial removed was topsoil, boulders, and dry sandy clay. No ledge was
encountered.

Pit No. 4 was dug to a depth of 10.5 feet below the surface. No rock
ledge was encountered. The material removed was topsoil, sandy clay,
sand, gravel, and damp and closely packed clay.

This information was made available to the bidders in contract draw-
ings Nos. 1 and 400. A part of the contract work was the backfilling of
these test pits.

The specifications required bidders to visit the site and inform them-
selves as to all conditions and stated that failure to do so would not ex-
cuse performance. Before bidding, no representative of Blauner visited
the site of the work.

Article 4 of the contract reads as follows:

Article 4. Changed Conditions. Should the contractor encounter,
or the Government discover, during the progress of the work
subsurface and/or latent conditions at the site materially dif-
fering from those shown on the drawings or indicated in the
specifications, or unknown conditions of an unusual nature
differing materially from those ordinarily encountered and
generally recognized as inhering in work of the character pro-
vided for in the plans and specifications, the attention of the
contracting officer shall be called immediately to such condi-
tions before they are disturbed. The contracting officer shall
thereupon promptly investigate the conditions, and if he finds
that they do so materially differ the contract shall, with the
written approval of the head of the department or his duly au-
thorized representative, be modified to provide for any in-
crease or decrease of cost and/or difference in time resulting
from such conditions.

Blauner began the excavation and struck hard blue granite ledge rock
in places at higher elevations than ledge rock was found in any of the
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pits. On the first day of excavation, Blauner called the situation to the at-
tention of the construction engineer and, at his suggestion, presented the
matter to the contracting officer by long-distance telephone and by let-
ter on September 2, 1937. The letter read as follows:

We respectfully call attention to Contract, Article 4, Page 3, under
heading Changed Conditions, stating that during progress of
work subsurface or latent conditions encountered at the site, ma-
terially different from those shown on drawings or indicated in
specifications; that the attention of the contracting officer shall be
called to such conditions before they are disturbed. We wish to
advise that we have today communicated with the Department
by telephone and talked with Mr. Lund (contracting officer), call-
ing the attention of the Department to the fact that we encoun-
tered rock, same being at a considerably higher elevation than
shown on test pits. Wish to advise that we are proceeding with
the work, in order to avoid delay, and we will at a later date sub-
mit itemized proposal of the extra cost involved in excavating
rock. We trust that consideration will be given to said proposal.

When the excavation was completed on May 5, 1938, Blauner sub-
mitted to the contracting officer a claim for additional cost of excavating
ledge rock over common (earth) excavation, above the elevations of
ledge rock that it alleged were shown on the contract drawings.

What did the contract indicate relative to ledge rock? What was
Blauner alleging as the basis of their claim? Was this a type I or type II
condition? Is Blauner entitled to an equitable adjustment?

Exercise 9-2: U.S. Army Corps of Engineers and
Stuyvesant Dredging Co.

On June 24, 1982, the U.S. Army Corps of Engineers awarded Stuyvesant
Dredging Company a contract for maintenance dredging of the Corpus
Christi Entrance Channel.

Maintenance dredging is done periodically to restore a channel to its
so-called “acceptable prism,” which is the original shape and size of the
channel (Fig. 9-3). This shape always remains the same. Beneath the ac-
ceptable prism is an area known as the “prescribed prism.” Because of
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Figure 9-3. Diagram of Acceptable and Prescribed Prisms.

the inaccuracies inherent in the dredging process, material also may be
removed from the prescribed prism.

All previous maintenance dredging of the channel had been performed
by the Corps with its own dredges with the last regularly scheduled main-
tenance dredging done in 1978. However, after Hurricane Allen in 1981,
emergency dredging was used, designed to open the channel to naviga-
tion until maintenance dredging could restore the channel to its accept-
able prism. Stuyvesant was aware of these previous dredging operations.

Before bidding on the Corpus Christi Entrance Channel contract,
Stuyvesant had bid on contracts to dredge two other channels: the
Sabine-Neches Waterway Outer Bar Channel and Freeport Harbor
Channel, both located on the Texas Gulf coast. In preparing bids for
those two projects, Stuyvesant had reviewed the records in the Corps’
offices regarding previous dredgings, examined physical samples of the
material to be dredged, and for the Freeport project, which was the com-
pany’s first dredging contract for the channels of the Texas Gulf coast,
performed echo soundings.

Unlike its research on the other two sites, Stuyvesant did not review
the records for the Corpus Christi Entance Channel, nor did anyone from
Stuyvesant visit the site to take material samples or echo soundings. In-
stead, Stuyvesant concluded that the wording of the technical provisions
in the Corpus Christi project were “very similar, almost identical” to the
technical provisions of the Sabine-Neches and Freeport bid documents
that it had previously reviewed and that it was not warranted to go to the
expense of performing additional investigations. Stuyvesant also as-
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sumed that the 1981 emergency dredging had reestablished the accept-
able prism and that it was required to remove only the material deposited
since that time. It concluded that the information contained in the Corpus
Christi documents therefore was sufficient to enable it to make a bid.

The contract provided for payment based on the amount of material
removed from both prisms. Material dredged from outside the two
prisms would not be paid for. The contract required an estimated
1,028,000 yard? of material to be removed from the acceptable prism of
the channel. The channel was 600700 ft wide and 20,500 ft long. The pre-
scribed prism included the acceptable prism and contained an estimated
1,970,000 yard? of material (including the 1,028,000 yard’in the accept-
able prism). Technical provision 4-1.1 of the contract stated, in part,

4-1. Character of Materials.

4-1.1. The material to be removed to restore the depths within the
limits specified in Construction Technical Provision 1-1. DE-
SCRIPTION OF WORK, is that composing [sic] of shoaling that
has occurred since the channel was last dredged, however, some
virgin material [earth never before dredged in that particular
channel] may be encountered in the prescribed prism, and/or
side slope dredging. Bidders are expected to examine the site of
work and the records of previous dredging, which are available
in the Galveston District Office, 400 Barracuda Essayon Building,
Galveston, Texas 77553 and Corpus Christi Area Office, No. 3
Science Park, Corpus Christi, Texas 78401 and after investigation
decide for themselves the character of the materials.

Technical provision 4-1.1 also stated,

In-Situ Densities. The following table details the results of a nu-
clear density survey conducted in the project area on 4 April 1979.
The [sic] in-place density readings presented represent the average
value of the density readings taken within the range indicated. The
averaged values should not be interpreted as indicating the maxi-
mum or minimum density of material which may be encountered.

The table showed six places in the channel at which readings had
been taken, and average densities ranged from 1.380 to 1.675 kg/L. The
contract also contained a differing site condition clause.
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Stuyvesant planned to remove approximately 60,000 yard? of material
a day for 33 days, but after the contract was awarded, the Corps returned
the contract to Stuyvesant to submit a new work plan based on the 120
days specified in the bid documents. Stuyvesant changed its work plan
accordingly, but still intended to complete the project in 33 days.

For the first few weeks, Stuyvesant met or exceeded its plan. There-
after, the rate of dredging fell drastically because Stuyvesant encoun-
tered large quantities of material that were difficult to dredge, which
had densities of “up to, if not more than 1.9 kilograms” per liter.
Stuyvesant believed that this material had not been previously dredged,
but the Corps informed the contractor that this was the same type of ma-
terial the Corps had encountered in the channel, and this information
was shown in the records in the Corps’ offices.

The work ultimately required 24 days more than Stuyvesant had an-
ticipated and included approximately 302,500 yard> of material taken
from the area outside the prescribed prism, for which the Corps refused
to pay.

Were the densities encountered materially different from those indi-
cated in the contract? Is Stuyvesant entitled to an equitable adjustment?

Exercise 9-3: Morrison & Lamping and State of
Oregon

Morrison and Lamping contracted with the state of Oregon to construct
5.04 mi of highway in Wallowa County. A portion of the construction
crossed an irrigated field owned by Lawrence Estes, one of the farmers
in that area. The highway divided the Estes field in a generally east-west
direction, and the field drained or sloped to the north. The land was ir-
rigated by water taken from Wallowa Lake by the Silver Lake irrigation
ditch, located south of the Estes property. Estes removed his share of the
water from the Silver Lake irrigation ditch by another ditch which, in
turn, had at least three lateral ditches traversing his field from south to
north. The new construction divided these latter ditches and crossed
over Prairie Creek, which was also on the Estes property (Fig. 9-4).
The changed conditions clause of the contract read as follows:

Should the contractor encounter, or the engineer discover dur-
ing the progress of the work, [1] subsurface and/or latent condi-
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Figure 9-4. Diagram of a Portion of the Estes Fields in Wallowa County, Oregon.

tions at the site materially differing from those shown on the
drawings or indicated in the specifications, [2] or unknown con-
ditions of an unusual nature differing materially from those or-
dinarily encountered and generally recognized as inhering in
work of the character provided for in the plans and specifica-
tions, the attention of the engineer shall be called immediately to
such conditions before they are disturbed. The engineer shall
thereupon promptly investigate the conditions, and if he finds
that they do so materially differ, the contract may be modified
by the engineer to provide for any increase or decrease of cost
and/or difference in time resulting from such conditions.

The contract between the parties also included the following as part
of the special provisions:

In performing the work, the contractor will be held responsible
for all damage to crops. The ditch changes shall be built, in so far
as is practicable, during the time the farmers are not using water
from the existing ditches. When the irrigation ditch changes are
constructed during the irrigation season, they shall be con-
structed, in so far as practicable, before the existing ditches are

closed or destroyed.
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The contractor shall so arrange his work that the flow of water
to the land will not be interrupted, and he shall cooperate with
the users of the water to the greatest possible extent.

The contractor shall conduct his operations in such manner as
will cause no interference with the flow of water in irrigation
ditches and canals during the irrigation season. The contractor
shall be liable for, and shall protect the State and the Federal
Government against, any claims that may arise from any inter-
ruption of irrigation service caused by the contractor’s opera-
tions or by his negligence.

Estes used a flood system of irrigation and irrigated the land between
the main ditches by the use of contour ditches. The ditches were
dammed off every 16 ft to spread the water over the ground. After one
portion was irrigated, the dams were moved from place to place until
the whole area was covered. Normally, Estes irrigated 5 to 10 acres per
day by this method.

Mr. Morrison, one of the partners for the construction company, was
familiar with irrigation problems, knew the irrigation season was in July
and August, and made a careful investigation of the area before submit-
ting his bid. In bidding the job, he took into consideration delays and
shutdowns from the irrigation operation by allowing an additional 5
cents per yard>.

On the day that Morrison and Lamping began construction, Estes ad-
vised Mr. Lamping, that irrigation would start in less than a week. As
soon as the irrigation started, the right of way became wet and soggy and
in some places covered with water. The contractor’s equipment could not
operate efficiently, and this process resulted in a one-month delay.

The plans called for the construction of siphon boxes with corrugated
pipes to carry the water from the main ditches under the highway. Pend-
ing the construction of the siphon boxes, the water from the main ditches
was to be transported across the highway by culverts. Actual construction
began before the siphon boxes were installed. The plans also called for dis-
tribution ditches to redistribute the water to the north portion of the Estes
property after it came through the siphon boxes. The contractor was un-
able to construct these ditches on the north side because the engineering
was not complete, and the ownership of the property had changed. No
provisions were made in the contract to keep the right of way free of the
irrigation water coming from the Estes field south of the roadway. Because
the fill material was wet and soggy, it was removed at the request of the
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state engineer and replaced by rock. The contractor was paid for the rock
fill, but the state refused to pay for the removal of the wet fill material.

The contractor’s position is that they expected irrigation water in the
ditches, not in the fields, and they expected the irrigation water to cause
some work delay and interruption and allowed for it in their bid, but
they did not expect the volume of water or the extent of the delay. Thus,
it was the contractor’s position that it was the obligation of the state or
the farmers to keep the water off the right of way. The basis of their
claim was a DSC.

Is a DSC the correct basis for the claim? What is Morris and Lamping
arguing that is the basis of their claim? Is this a type I or type II claim?

Exercise 9-4: Umpqua River Navigation Co. and
Western Pacific Dredging Corp.

Umpqua River Navigation Co. (Umpqua), a general contractor, con-
tracted with the Crescent City Harbor District to expand a boat basin in
Crescent City, Louisiana. Umpqua subcontracted the dredging part of
the work to Western Pacific Dredging Corp. (Western). The specifica-
tions were prepared by Swinc Engineering, Inc.

In the early 1970s, the Crescent City Harbor District decided to inves-
tigate the possibility of expanding its boat facilities. In June 1971, as part
of its preliminary research, the Harbor District commissioned an inde-
pendent firm, AAA Drilling, to drill eight test holes on the beach near
the site of the proposed new boat basin to find bedrock levels. AAA sub-
sequently prepared drawings showing the location of its borings, the
depth of bedrock, and the materials found between the surface and
bedrock. AAA made no underwater borings in the proposed dredging
channel. Shortly after these drillings, the Harbor District informed
Swinc that it had been chosen to design the new boat basin. The Harbor
District turned the AAA results over to Swinc, and, after prolonged ne-
gotiations, the Harbor District and Swinc signed a formal agreement in
May 1972. In August 1972, Swinc arranged for Harding, Miller, a soils
engineering firm, to make two test borings. These holes were drilled in
the area where the breakwater surrounding the boat basin was to be con-
structed, not in the dredging channel.

The results of the AAA and Harding, Miller borings were included in
sheet oo2 of the boat basin plans. Sheet oo2 showed the presence of
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sandy clay, sand, clay, and gravel at the test hole sites. The term “gravel”
was not defined in the plans, and nothing in the contract materials fur-
nished to bidders interpreted or elaborated on this soil information.

In March 1973, the Harbor District invited sealed bids for the boat
basin construction. The bidding materials included plans, specifications,
and special and general conditions. Particularly relevant to this dispute
were special conditions 3, “Examination of Site,” and 4, “Soil Informa-
tion and Pile Tests,” and general condition 21, “Subsurface Conditions
Found Different.” Contractors were given 30 days to submit their bids.

Special conditions 3 and 4 and general condition 21 read as follows

3. EXAMINATION OF SITE

Each bidder shall thoroughly examine and be familiar with
the site of the proposed project and submission of a Proposal
shall constitute an acknowledgement upon which the Owner
may rely that the bidder has thoroughly examined and is famil-
iar with the site. The failure or neglect of the bidder to fully fa-
miliarize himself with the conditions at the project site shall in no
way relieve him from or to the Contract. No claim for additional
compensation will be allowed which is based upon lack of
knowledge of the site.

4. SOIL INFORMATION AND PILE TESTS

The drawings show soil test logs and pile test logs reproduced
from reports by the District’s Soil Consultant. Copies of these re-
ports are on file at the offices of the Engineers and at the District
Office and may be examined by prospective bidders. Each bid-
der shall make his own evaluation of the information contained
in the reports. Neither the Owner or the Engineers guarantee
that the soil borings, pile test logs or other information shown
are typical for the entire site of the work.

21. SUBSURFACE CONDITIONS FOUND DIFFERENT

Should the Contractor encounter subsurface and/or latent
conditions at the site materially differing from those shown on
the Plans or indicated in the Specifications, he shall immediately
give notice to the Architect/Engineer of such conditions before
they are disturbed. The Architect/Engineer will thereupon
promptly investigate the conditions, and if he finds that they ma-
terially differ from those shown on the Plans or indicated in the
Specifications, he will at once make such changes in the Plan
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and/or Specifications as he may find necessary, and any increase
or decrease of costs resulting from such changes to be adjusted in
the manner provided in Paragraph 17 of the General Conditions.

Before bidding, Umpqua examined the results of the AAA borings re-
ported on sheet 002 and concluded that they were unreliable except for
showing the depth of bedrock. Umpqua’s project engineer found the test
results defective because the soil logs were inconsistent and because the
logs did not include a legend defining various soil terms. Umpqua did,
in compliance with special condition 4, request the reports underlying
the Harding, Miller soil logs. Those borings, however, were taken at the
location of the proposed breakwater and not in the dredging channel.

Western Pacific also conducted a prebid investigation. Robert Kalt-
sukis, a Western Pacific dredge captain, visited the project site. Kalt-
sukis, who had encountered rocks while dredging a nearby portion of
Crescent City Harbor in the mid-1960s, saw submerged rocks in an area
adjacent to the dredging site. As part of his on-site inspection, Kaltsukis
used a backhoe to dig test holes near two of the AAA boring locations.
The results of these tests were inconsistent with the information shown
on sheet 002, yielding sand and pea gravel, rather than only gravel as in-
dicated in the AAA results. Despite these discrepancies, Western Pacific
did not comply with special condition 4 and attempted to obtain the
source data for sheet 002.

Umpqua was awarded the boat basin construction contract in May
1973 and shortly thereafter selected Western Pacific as its dredging sub-
contractor. Western’s subcontract bid was based on an estimated dredg-
ing output of 10,000 yard?® per day, using hydraulic dredging methods.

Western began dredging on May 29, 1973. Almost immediately, the
dredge Polhemus encountered cobbles, boulders, and cemented sand. The
dredge also sustained damage, requiring extensive repairs. These difficul-
ties arose during the dredging of the boat basin’s access channel and turn-
ing area, areas in which no soil borings had been taken. On July 26,
Western notified Umpqua that it had encountered conditions materially
different from those indicated in the plans and that it was withdrawing
Polhemus from the project. Umpqua forwarded this notice to Swinc, which,
in turn, informed the Harbor District. Western brought in a second, larger
dredge, the Herb Anderson, which encountered difficulties similar to those
encountered by Polhemus. The parties offered conflicting explanations of
these problems. Umpqua contended that the damage to the dredges was
unprecedented, resulting from extreme and unforeseeable concentrations
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of cobbles and boulders. The Harbor District and Swinc asserted that
Western’s dredging troubles were due to inefficient crews and improper
maintenance of the dredges. Whatever the source of its dredging prob-
lems, Western Pacific, on August 25, again notified Swinc that it had en-
countered conditions different from those shown in the plans.

Swinc and the Harbor District did not formally investigate Western’s
claims until November 28. When representatives of Western, Umpqua,
Swinc, and the Harbor District dug test holes at three locations desig-
nated by Western, these borings yielded a large quantity of sand and silt,
some cobbles, and one boulder. The Umpqua and Swinc engineers de-
cided the basin was dredgeable and directed Western Pacific to con-
tinue. Western Pacific completed dredging on December 21. In more
than six months of intermittent dredging, Western rarely met its pro-
jected output of 10,000 yard? per day. The material dredged during the
entire project was 80% sand, 15% gravel less than 3 in. in diameter, and
5% material exceeding 3 in. in diameter. Neither Umpqua nor Western
Pacific obtained a change order, as required by general condition 21, or
submitted a bill for extra costs at any time before June 6, 1974, when
Umpqua reported that the boat basin project was completed.

On June 11, 1974, Western informed Umpqua that it had incurred ad-
ditional dredging expenses of $523,402. This claim was forwarded to the
Harbor District, which formally denied the claim on July 30, 1974. The
Harbor District then paid Umpqua the contract price of 75 cents per
cubic yard dredged, and Umpqua paid Western 65 cents per cubic yard.

What does the contract indicate? Ignoring issues over notice, how se-
rious is Umpqua’s failure to comply with special condition 4? Can
Umpqua or Western submit a type I claim for increased cost in the boat
basin’s access channel and turning area, areas in which no soil borings
were taken? Is Umpqua entitled to an equitable adjustment?

Exercise 9-5: Grand Forks, N.D., and Moorhead
Construction Co.

The city of Grand Forks, North Dakota, entered into a contract with
Moorhead Construction Co., Inc., to build a sewage treatment facility.
The city had divided the construction project into two phases, each to be
performed by separate contractors. Phase I was designed by the city’s
own engineering department and covered primarily the earthwork and
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site preparation for four aerated anaerobic treatment ponds, including
installation of piping and appurtenances such as foundations for the
compressor and meter buildings. The four ponds or earthen cells were to
be formed by building earthen embankments in a square pattern di-
vided into four large, square, watertight sections. The phase I contractor,
Valley-Mayo, was scheduled to complete its work in September 1969,
before phase II was to commence. The phase I contractor, however, did
not substantially complete its contract until November 1970. The final
acceptance by the city of the phase I work was not until October 1971,
when the contractor was paid in full and discharged.

Phase II of the project was designed by Richmond Engineering, Inc.,
of Grand Forks, the city’s agent and supervisor for the project. It con-
sisted of completing the buildings, constructing manhole installations
and access bridges into and over the ponds, and installing all electrical
and mechanical equipment. When completed, the aeration equipment
would treat the city’s sewage primarily in the aerated cells; secondary
treatment would occur in lagoons. The separate phase II contract was
awarded to Moorhead in July 1969, with completion scheduled for Oc-
tober 30, 1970. The contract stated in part,

F20. CHANGED CONDITIONS. Should the contractor encounter
or the Owner discover during the progress of the work subsurface
or latent physical conditions at the site differing materially from those
indicated in this contract, or unknown physical conditions at the site of
an unusual nature, differing materially from those ordinarily encoun-
tered and generally recognized as inherent in work of the character pro-
vided for in the contract, the Engineer shall be promptly notified in
writing of such conditions before they are disturbed. The Engineer
will thereupon promptly investigate the conditions and if he finds they
do so materially differ and cause an increase or decrease in the cost of, or
the time required for performance of the contract, an equitable adjust-
ment will be made and the contract modified in writing accordingly.

At the time Moorhead bid on the phase II contract, the phase I earth-
work had just commenced. Because an inspection of the site by Moor-
head would not then have disclosed the difficult site conditions that it
would later face due to excess moisture and lack of compaction, Moor-
head in estimating its bid relied on the city to provide a construction site
prepared in accord with the specifications of phase I. Those specifications
called for 9o% compaction of the soil embankments and cell bottoms.
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As early as December 2, 1969, Moorhead expressed concern about in-
creased costs related to the delay. On December 19, 1969, Moorhead
wrote to the city,

I am very deeply concerned and perturbed in regards to the con-
tract we hold with the City. We bid the project under certain stip-
ulations. We had to follow time limits. As of this date we have
not even been given access to the project.

Before January 1970, when Moorhead was notified to proceed, its
president inspected the site and refused to take responsibility for it.

...I'went to inspect the project site and I definitely would not ac-
cept accessibility to the site and be responsible for it in its present
condition. ... We are going to incur additional costs, as to increased
labor, material, sales tax, warehousing and scheduling material
shipments and placement of our crews to complete this project.

The bottom surface of the lagoon cells was extremely soft. As a result
of the unstable soil conditions actually encountered in the cell bottoms
and on the embankments, Moorhead was forced to work by different,
more expensive methods without heavy equipment. Most of the foun-
dation footings for the mechanical installations and access bridges had
to be redesigned and spread apart for greater support.

On February 17, 1970, Moorhead wrote to Richmond,

It is very difficult to construct a job under existing information
and complete the same when the conditions and time of avail-
ability are not the same as stated under the bidding plans and
specifications.

According to the specifications of Phase I, the bottom and
slopes shall have 9o% compaction. This definitely is not there.

On February 18, 1970, Richmond, relaying Moorhead’s letter to the
city, stated,

As we all know, the soil conditions at the site are treacherous. It
is entirely possible that 90% compaction by the Phase I Contrac-
tor was a physical impossibility considering the time of year the
work was done.
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On March 23, 1970, Richmond wrote to the city. In discussing the unsta-
ble soil matter with Moorhead, they again noted that the soil conditions
were beyond Moorhead'’s control and that they bid the job under the prem-
ise that the phase I contractor would obtain 9go% compaction in the cell bot-
toms and dikes. Richmond said that “since the dikes are not completely
finished and are still frozen it is probably too early to comment on their
density, but the bottoms are definitely a changed condition.” (emphasis added)

Due to adverse weather, soil conditions, and other delays, phase II
was not completed until November 1971. Moorhead claims that the
phase II job was entirely changed and greatly increased its construction
cost. Moorhead filed a claim based on a type I DSC.

Can the city argue that Moorhead’s contract did not promise 90%
compaction density? Is Moorhead entitled to extra compensation?

Exercise 9-6: Western Contracting Corp. and
California Department of Water Resources

Western Contracting Corp. (Western) was awarded a fixed-price con-
tract with the state of California’s Department of Water Resources for
the construction of the Castaic Dam in Los Angeles County. The pro-
jected period of performance was four years. The contract provided that
“The contract price.. .. of the work shall include full compensation for all
costs incurred” (9(b)). More specifically, with respect to the subject of
taxes, section 4(h) of the contract stated,

Except as otherwise provided in the Special Provisions, the con-
tract prices shall include full compensation for all taxes which the
Contractor is required to pay, whether imposed by federal, state,
or local government, and no tax exemption certificate or any other
document designed to exempt the Contractor from payment of
tax will be furnished to the Contractor by the Department.

Section 7 of the contract authorized the engineer to order “changes in
the contract as are required for the proper completion of the work”
(7(b)). Such changes may result in additional compensation whenever
they cannot “be fairly and reasonably paid for at contract prices” (7(e)).

The contract also contained a changed conditions clause, which made
allowances for cost adjustments if costs were materially increased or
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decreased (7(h)). Changed conditions were defined as (1) “Subsurface
or latent physical conditions at the site of the work differing materially
from those represented in this contract” and (2)”Unknown physical con-
ditions at the site of the work of an unusual nature differing materially
from those ordinarily encountered.”

After the contract was awarded, the state legislature increased the
sales and use tax rate by 1%. The additional 1% tax burden was ap-
plied to material purchases, the rental or purchase of heavy equipment
(such as earthmovers and cranes), and tires, fuel, oil, grease, and repair
parts. Western paid the additional sales and use tax, which amounted
to approximately $102,000 and now makes a claim to the department
for additional compensation, alleging a changed condition based in a
type I DSC.

Does the phrase “subsurface or latent physical conditions at the site”
have any bearing on Western’s claim? Is Western entitled to its DSC claim?

Exercise 9-7: P. J. Maffei Building & Wrecking Corp.
and U.S. Government

In June 1976, the U.S. government issued an invitation for bids (IFB) for
the demolition and removal of the United States pavilion and restora-
tion of the grounds in Flushing Meadow Park in New York City. The
pavilion had been built for the 1964 World’s Fair. The IFB advised
prospective contractors that the salvage value of the construction mate-
rials to be removed from the project site should be reflected in their bids
because those materials would become the property of the contractor.
The special conditions section of the IFB stated,

1.2 Some drawings of some of the existing conditions are avail-
able for examination at the New York City Parks Department’s
Administration Building at Flushing Meadow Park, Flushing,
New York. These drawings are for information only and will not
be part of the contract documents. The quantity, quality, com-
pleteness, accuracy and availability of these drawings are not
guaranteed. Prospective bidders shall telephone Mr. S. Dubowy
or Mr. S. Adler of the New York City Parks Department, at 212-
699-4288, for an appointment to examine drawings of the exist-
ing conditions.
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P. J. Maffei Building and Wrecking Corp.’s estimator visited the site,
reviewed drawings obtained from a man named “Charlie” at the New
York City Parks Department, consulted a “steel book,” and subse-
quently arrived at a bid based on its estimate of the amount of salvage-
able steel in the pavilion. On October 7, 1976, the government awarded
Maffei the demolition contract.

The contract contained a differing site conditions clause, which pro-
vides,

The Contractor shall promptly, and before such conditions are
disturbed, notify the Contracting Officer in writing of (1) Sub-
surface or latest [sic for latent] physical conditions at the site dif-
fering materially from those indicated in this contract, or (2)
unknown physical conditions at the site, of an unusual nature,
differing materially from those ordinarily encountered and gen-
erally recognized as inhering in work of the character provided
for in this contract. The Contracting Officer shall promptly in-
vestigate the conditions, and if he finds that such conditions do
materially so differ and cause an increase or decrease in the Con-
tractor’s cost of, or the time required for, performance of any part
of the work under this contract, whether or not changed as a re-
sult of such conditions, an equitable adjustment shall be made
and the contract modified in writing accordingly.

Maffei recovered 1,075 tons of steel, approximately 20% less than it
had estimated it would salvage from the project. Maffei now requests an
equitable adjustment on the basis that the parks department drawings
indicated more steel than was salvaged.

What does the contract likely indicate? Should Maffei receive money
for its claim?

Exercise 9-8: Carlos Teodori and Penn Hills School
District Authority

On April 10, 1958, Carlos Teodori entered into a written contract with
the Penn Hills School District Authority for excavation work to be done
on a site to be used as an athletic field. The contract was awarded to
Teodori after competitive bidding, for a total price of $134,485.
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The contract provided that changes and alterations should be or-
dered in writing by the owner and also provided for changed condi-
tions as follows:

“Conditions Differing From Those Shown on Plans Or Indicated In
Specifications.”

Should the Contractor encounter subsurface and/or latent
conditions at the site materially differing from those shown on
the Plans or indicated in the Specifications, he shall immediately
give notice to the Architect of such conditions, before they are
disturbed. The Architect shall thereupon promptly investigate
the conditions and if he finds that they materially differ from
those shown on the plans or indicated in the Specifications, he
shall at once, make such changes in the Plans and/or Specifica-
tions as he may find necessary. Any increase or decrease of cost
resulting from such changes shall be adjusted in the manner pro-
vided herein for adjustments as ‘Extra Work’.

The method of computing payment for extra work was set forth in
the contract by the following language:

“By such applicable unit prices, if any, as are set forth in the
Contract;” or “If no such unit prices are so set forth, then by a
lump sum mutually agreed upon by the Owner and the Con-
tractor”; or

“If no such unit prices are so set forth, and if the parties cannot
agree upon a lump sum then by the actual net cost in money to the
Contractor of the materials and of the wages of applied labor (in-
cluding premiums for Workmen’s Compensation Insurance, Social
Security and Unemployment Compensation) required by law, plus
such rental for plant and equipment (other than small tools) re-
quired and approved for such Changes and Alterations, plus fif-
teen percent (15%) as compensation for all other items of profit,...”

A further pertinent provision of the contract provides
“All Work Subject to Control of Architect.”

In the performance of the work, the Contractor shall abide by
all orders, directions, and requirements of the Architect and shall
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perform all work to the satisfaction of the Architect, and at such
time and places, by such methods and in such manner and se-
quence as he may require.

Upon request, the Architect shall confirm in writing an oral
order, direction, requirement or determination.

Teodori commenced work under the contract and was to have com-
pleted the job by June 14, 1958. A few days after the preliminary work
had begun, Teodori was advised by a representative of the Sun Pipe Line
Co. that a 6-in. high-pressure gasoline transmission line ran beneath the
surface of the property at a depth of about 3 ft in the area where the ex-
cavating and grading work was to be done. The contract documents did
not disclose the existence of the line.

The existence of the gasoline line was discovered by the architect,
who called a meeting at which Teodori, the district authority’s job in-
spector, and a representative of Sun Pipe Line Co. were present. At this
meeting, Teodori was instructed to change his sequence of operations to
avoid working in the area where the gasoline line was located until the
gasoline line was relocated. No written directive as required by the con-
tract was ever issued. The pipeline relocation was completed on July 2,
1958, and it was only then that Teodori was able to resume some sem-
blance of normality in his earthmoving operation.

Teodori now claims damages in the sum of $98,613.95 over and above
the original contract price, basing this amount on the increased cost of
the work brought about by the existence of the high-pressure gasoline
line, the delay in its relocation, and consequential changes in Teodori’s
plan of operation for the removal of earth. These factors caused a delay
in completion of the work from June 14, 1958, to September 15, 1958.

Is Teodori entitled to extra compensation?
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Additional Cases

The following are additional cases related to issues associated with dif-
fering site conditions. The reader is invited to review the facts of the
case, apply the decision criteria in the flowchart, reach a decision, com-
pare it with the judicial decision, and determine the rationale behind the
judicial decision.
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Chapter 10

Misrepresentations

Contractor claims based on a theory of misrepresentation require that

+ the owner made an affirmative representation,

+ the contractor was reasonably entitled to rely on that represen-
tation,

+ the contractor did rely on that representation,

» the representation was incorrect, and

+ the contractor suffered damages resulting from its reliance on
the misrepresentation.

Misrepresentation claims frequently involve subsurface or differing
site conditions where the roles of the soil report, disclaimer clauses, and
site visit requirements are often misunderstood, but claims based on
misrepresentations are not limited to geotechnical issues.

Contract Language

Where the contract does not contain a differing site condition (DSC) or
concealed conditions clause, the only recourse for a contractor seeking
an equitable adjustment is to rely on an assertion of misrepresentation.
The disclaimer and site visit clause detailed in the previous chapter
may be relevant.

Article 1.2.12 Subsurface Conditions: It is the obligation of the Bid-
der to make his own investigations of subsurface conditions prior

200
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to submitting his Proposal. Borings, test excavations and other sub-
surface investigations, if any, made by the Engineer prior to the con-
struction of the project, the records of which may be available to
bidders, are made for use as a guide for design. Said borings, test ex-
cavations and other subsurface investigations are not warranted to
show the actual subsurface conditions. The Contractor agrees that
he will make no claims against the State, if in carrying out the Proj-
ect he finds that the actual conditions encountered do not conform
to those indicated by said borings, test excavations and other sub-
surface investigations. Any estimate or estimates of quantities
shown on the Plans or in the form of proposal, based on said bor-
ings, test excavations and other subsurface investigations, are in no
way warranted to indicate the true quantities. The Contractor agrees
that he will make no claims against the State, if the actual quantity
or quantities do not conform to the estimated quantity or quantities,
except in accordance with the provisions of Art. 1.8.4 (AIA 1987).

Background

Many of the principles of misrepresentation were developed in case-law
decisions in the early part of the 2oth century. There is always a danger
that these older decisions have been overturned or are no longer appli-
cable. Each case cited in the analysis was researched to ensure that the
decision had not been reversed. Furthermore, other investigators have
determined that the rules established in the earlier cases have not been
modified (Vance and Jones 1978, p. 1478).

In the absence of a concealed conditions or differing site conditions
(DSC) clause, the owner assigns the risk for unknown subsurface condi-
tions to the contractor (Jervis and Levin 1988). The owner expects the
contractor to include sufficient bid contingency to cover the risk of en-
countering latent physical conditions that may affect performance.
Without a DSC clause, the contractor assumes the risk if the material is
different than expected, and normally cannot recover additional related
costs from the owner. In W. H. Lyman Construction Co. v. Village of
Gurnee, the court stated,

It is well settled that a contractor cannot claim it is entitled to ad-
ditional compensation simply because the task it has undertaken
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turns out to be more difficult due to weather conditions, the sub-
sidence of the soil, etc.

Without a DSC clause, the only way a contractor is entitled to addi-
tional costs arising from latent subsurface conditions is to prove that the
owner provided incorrect or misleading information that the contractor
was entitled to rely on or the owner failed to disclose relevant informa-
tion (Sweet 1989).

Rules of Application
Primary Issues Governing Misrepresentations

To be entitled to additional compensation resulting from inaccurate in-
formation, a contractor must show

* a positive representation of fact,

+ that the facts provided proved to be inaccurate or nonexistent,

+ that the claimant reasonably relied on the representation, or

« that the claimant suffered damages as a result of the claimant’s
reliance on the information given. (J. A. Johnson & Son v. State of
Hawaii)

These requirements can be quite formidable, as described below and
in Fig. 10-1.

Was There a Positive Representation?

“A misrepresentation is an assertion that is not in accord with the facts”
(Restatement of the Law 1979). For a misrepresentation to exist, there
first must be a positive, material statement purporting the conditions
that the contractor can expect to encounter.

In the 1922 decision in MacArthur Brothers Co. v. United States, the
U.S. Supreme Court set forth fundamental principles regarding misrep-
resentation disputes. The contractor was to build a canal at Sault Sainte
Marie, Michigan. The alleged misrepresentation occurred from contrac-
tual assurances that part of the work could be done “in the dry.” The fa-
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Figure 10-1. Decision Tree for Disputes Involving Misrepresentations.
SOURCE: Thomas et al. 1992, ASCE

cilities for keeping the work area dry were constructed by another con-
tractor and proved to be inadequate. The court felt that the work was
advertised with

...no knowledge of impediments to performance, no misrepre-
sentation of the conditions, exaggeration of them nor conceal-
ment of them, nor, indeed, knowledge of them. To hold the
government liable under such circumstances, would make it in-
surer of the uniformity of all work and cast upon it responsibil-
ity for all conditions which a contractor might encounter-...
(MacArthur Brothers Co. v. U.S.)
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According to Vance, the MacArthur decision is sound law and has
never been modified or overturned (1978, p. 1477).

It is essential that a contractor prove that the representation in
question was a positive, material statement about the nature of
the concealed conditions anticipated during construction. A care-
ful review of the cases indicates that this requirement must al-
ways be satisfied, and many claims fail because this requirement
cannot be met. Various state and federal courts have stated: “It
(the statement of conditions) was a positive and material repre-
sentation as to a condition within the knowledge of the Govern-
ment...”; (Hollerbach v. U.S.)

and

... the specifications spoke with certainty as to a part of the con-
ditions to be encountered . .. (Hollerbach v. U.S.)

and

The plaintiff (contractor) ... had a right to rely upon the positive
representations that were made by the defendant regarding the
subsurface conditions. .. (Morrison-Knudsen Co. v. U.S.)

The alleged positive statement must more than merely suggest the con-
dition. The case of Wunderlich v. State of California is a watershed deci-
sion that clarified much of the confusion surrounding earlier
misrepresentation cases. The dispute centered around the contractor’s re-
liance on an internal state of California memo stating that a testing pro-
gram indicated that a particular borrow pit was a possible source of
material for the project. The memo went on to say that “Tests indicate that
after processing, to meet gradation requirements, the material is suitable
for imported base material, ...” The contractor knew that the test reports
relied on to prepare the memo were available, but the test report was not
consulted. When the supply of material at the borrow pit was insufficient,
the contractor brought in new equipment and later used materials from
more distant sites. The contractor claimed that the memo misrepresented
the volume of suitable material. The Supreme Court of California denied
the contractor’s claim, stating that the memo did not represent that there
would be adequate material to complete the project. The court stated,
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If the agency makes a “positive and material statement as to a
condition presumably within the knowledge of the government,
and upon which...the plaintiff had a right to rely” then the
agency is deemed to have warranted such facts, despite a general
provision requiring an on-site inspection by the contractor. But if
statements “honestly made” may be considered as “suggestive
only,” expenses caused by unforeseen conditions will be placed
on the contractor, ...” (Wunderlich v. State of California)

In both the MacArthur and Wunderlich cases, a positive, material
statement of the conditions to be encountered was lacking. Rather, it ap-
pears that in both cases, the work turned out to be harder than the con-
tractor anticipated. Although these decisions may seem harsh, they are
consistent with many other cases and highlight the degree of certainty
with which the representation must be proven.

A number of later cases have followed the Wunderlich decision. In
one Pennsylvania case, no misrepresentation was found when the court
determined that the claimed representations were intended to be sug-
gestive and were not to be relied on with exactness (Dravo Corp. v.
Commonwealth of Kentucky Department of Highways). In an Arizona
dispute over quantity estimates made for a borrow pit that proved to
contain an insufficient volume of material, the contractor’s claim was
denied when the court said,

The representation relied upon by Ashton (the contractor) is not
cast in the form of a positive assertion of fact, but is given as an
estimate, and there was full disclosure of the basis for the esti-
mate. (Ashton Co. v. State of Arizona)

The above cases highlight the fact that a contractor can only reason-
ably rely on affirmative representations. Opinions, suggestions, esti-
mates, and interpretations are not positive representations.

Sweet, differentiating between facts and opinions, says that test re-
sults are clearly factual representations, whereas professional judgments
that seek to draw inferences from this information are opinions (Sweet
1989). Thus, boring logs shown in the plans are positive factual repre-
sentations, but interpretations of the results are not.

Positive representations must occur within the contract documents. In
Raymond International, Inc. v. Baltimore County, the record showed that
the specifications were materially wrong and inaccurate. The contract



206 Interpreting Construction Contracts

was for the repair of a bridge, and the plans represented an average sur-
face deterioration in the existing piers of 6 in. despite the engineer’s own
reports that showed an average deterioration of only 2 in. (Raymond In-
ternational v. Baltimore County).

In Coatsville Contractors and Engineers, Inc., v. Borough of Ridley Park,
the contractor relied on a statement in the specifications that “The lake has
been drained and shall remain in the drawdown condition until all silt de-
bris removal work has been completed.” The contract also contained an
exculpatory clause stating that the contractor “will make no claim against
the (Borough) because of any ... misrepresentation of any kind.... all
losses or damages arising . .. from unforeseen obstructions or difficulties. ..
shall be sustained by the contractor” (Loulakis 1986). Unfortunately, the
lake was not drained throughout the period of performance. Despite the
disclaimer, the contractor was allowed to recover his additional cost be-
cause the statement in the specifications imposed an affirmative obliga-
tion on the borough to maintain the lake in a drained condition (Coatsville
Contractors & Engineers v. Borough of Ridley Park).

When the contract does not contain a DSC clause, borings and test
pits positively represent conditions at the boring or test pit location and
no more. As stated by one court,

The borings were merely indications, at certain places and to cer-
tain depths, from which deductions might be drawn as to actual
conditions along the line and to the depths of such borings. Both
parties knew that deductions so drawn might prove untrue
when necessary excavations were made. (Elkan v. Sebastian
Bridge District)

The contractor could base a claim on an interpolation between bor-
ings. This position has been affirmed in other decisions (Morrison-
Knudsen Co. v. U.S.). If such interpolations are included in the contract
documents, however, they will probably be viewed as a positive repre-
sentation. The boring logs may be entirely accurate and complete, but
they do not represent all the conditions that will be found in the sub-
surface. In the words of one court,

The bare statement that the boring sheet may be relied upon as
accurate is entirely different from saying that the subsoil along
the bridge line is as shown by the boring sheet. (Elkan v. Sebast-
ian Bridge District)
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Typically, contracts contain clauses that alert the contractor that what
is provided may not be correct and is provided for information only. De-
pending on the jurisdiction, general disclaimers are seldom enforced,
and it is clear from the case-law review that general exculpatory clauses
will be given little, if any, weight in offsetting positive material state-
ments. For a disclaimer to be enforced, it must be expressed, unquali-
fied, and specific. The state of New Jersey has effectively used a
subsurface conditions clause to disclaim subsurface conditions. As
stated in Sasso Contracting Co. v. State relative to this clause,

While we might agree ... that general exculpatory clauses will not
relieve the State from responsibility for its express representations,
it is otherwise where the relevant language of the contract is so
straightforward, unambiguous and categorical as this is in plac-
ing responsibility for subsurface investigations on the contractor.

However, most disclaimers are not specific, and the rulings are usu-
ally more in line with E. H. Morrill v. State of California:

The responsibility of a governmental agency for positive repre-
sentations. ..is not overcome by the general clauses requiring
the contractor to examine the site, to check up on the plans, and
to assume responsibility for the work. ..

Case Study
Representations and Disclaimer

Miami-Dade Water and Sewer Authority v. Inman, Inc.
402 S.2d 1277 (1981)

Inman, Inc., entered into a contract with Miami-Dade Water and Sewer
Authority to install wastewater force mains. The plans showed the location
of underground utilities. The contract contained the following provision:

Information shown on the Drawings as to the location of exist-
ing utilities has been prepared from the most reliable data avail-
able to the Engineer. This information is not guaranteed,
however, and it shall be this Contractor’s responsibility to de-
termine the location, character and depth of existing utilities. He
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shall assist the utility companies, by every means possible to de-
termine said locations and the locations of recent additions to
the systems not shown. Extreme caution shall be exercised to
eliminate any possibility of any damage to utilities resulting
from his activities. The location of all overhead utilities shall be
verified and the Engineer notified of any conflict which might
occur. The Contractor shall be responsible for determining
which poles will need shoring during excavation and shall pro-
vide shoring and support as required.

The contract contained no differing site condition clause.

During construction, the utilities were found at varying locations
other than shown on the plans. Inman now seeks additional compen-
sation. Is the disclaimer specific or general, and what features make it
so? Was Inman misled and will the disclaimer language protect the
sewer authority?

The Third District Court of Appeals of Florida agreed with the sewer
authority on two counts. First, the court said that Inman was not misled:

The quoted provision of the contract between Inman and the Au-
thority does not represent the location of existing utilities is as
shown on the plans. It simply represents that information per-
taining to location “has been prepared from the most reliable
data available to the Engineer.” The fact, then, that the location is
not as shown does not result in the Authority’s liability unless
the disclaimer is one that is, as the trial court implicitly found,
inoperable as a matter of law.

In regard to the disclaimer, the court further stated that

The holdings . .. exculpatory or disclaimer clauses which require
the contractor, e.g., to examine the site, to check the plans, and to
assume responsibility for the work, will not be allowed to defeat
or overcome a contractor’s justifiable reliance on an express or
implied warranty or representation by the contracting authority.
Thus, the rule... that the contractor is relieved from the impact
of such a clause applies only when it is first misled. If, however,
there is no misleading, a disclaimer or like clause...may be in-
terposed to negate the liability of the contracting authority. It is
neither alleged nor made to appear that that representation was
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false or misled Inman, or that other representations were made,
or withheld, which might preclude the Authority from further
reliance on the disclaimer.

Thus, the position of the court is that there was no misleading of
Inman by the sewer authority. It should be noted that the disclaimer is
quite specific and may have been sufficiently specific to preclude Inman
from recovering. Another important aspect is how the utility locations
were represented. Had these been represented as precise locations, say;,
with dimensions and elevations recorded to the nearest hundredth, then
the outcome might have been different. Thus, it should be obvious how
seemingly minor facts can change the outcome even though the same
rules are applied.

Was There Intent to Deceive?

Most misrepresentations occur where inaccurate information is pro-
vided without bad faith. However, several cases were identified where
data were purposely changed to induce lower bids. In City of Salinas v.
Souza and McCue Construction Co., the city was installing a sewer line
in an area known by the city to be extremely wet and often having
quicksand-like conditions. The city engineer directed the geotechnical
firm to take borings at specific locations along the proposed center line
to avoid the wettest areas. The court ruled for the contractor, finding that
the city’s actions were fraudulent.

Contracts sometimes contain clauses designed to provide immunity
against liability for fraudulent misrepresentation, but these clauses have
little effect. As stated in O’Neill Construction Co. v. City of Philadelphia,
“...no one can escape liability for his own fraudulent statement by in-
serting in a contract, a clause that the other party shall not rely upon (the
fraudulent statements).”

Did the Conditions Differ from Those Represented?

An essential requirement to recover additional costs is the need to prove
that the actual conditions were materially different from those represented.
Although this requirement appears trivial and obvious, it is discussed at
length in most cases. If the contractor cannot prove that the conditions
were materially different, then no equitable adjustment can be made.
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Was the Representation Complete?

Although the representation may have been correct, relevant informa-
tion may have been withheld. If relevant information is not provided,
the contractor may be able to recover additional costs.

The case of United States v. Atlantic Dredging Co. arose from a con-
tract for dredging a portion of the Delaware River. The government
made test borings using the probe method, and the field logs showed
that some borings had to be stopped because of obstructions. A map
showing the results of the boring program was included in the contract,
but it only showed the successful borings. The map made no mention of
how the borings were made or the facts that obstructions were encoun-
tered and that a field log had been prepared. When the contractor found
different material from that shown by the maps, it continued with the
project thinking its interpretation was incorrect.

It (the contractor) did not know at the time (of bidding or a sub-
sequent change order) of the manner in which the test borings
had been made. Upon learning that they had been made with the
probe method, it then elected to go no further with the work, that
is, upon discovering that the belief expressed was not justified
and was in fact a deception. (U.S. v. Atlantic Dredging Co.)

The Atlantic Dredging case illustrates the concept of withholding of infor-
mation. One important way for a withholding to occur is when “the defen-
dant (owner) makes representations, but does not disclose facts which
materially qualify the facts disclosed, or which render his disclosure likely
to mislead” (Wiechmann Engineers v. California State Department of Pub-
lic Works). The rules for withholding are given later in this chapter.

Was the Contractor Misled?

When information is misrepresented, the contractor must also show that
it was misled. In Morrison-Knudsen Co. v. United States, the court
stated that

...mere proof of the defendant’s (owner) misrepresentations is
not sufficient to justify a judgment in favor of the plaintiff. A fur-
ther prerequisite to recovery by the plaintiff is proof that the
plaintiff was misled by such misrepresentations.
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Proof of being misled is often found in the contractor’s estimate cal-
culations. If the contractor did not rely on the misrepresentation in
preparing the bid, then there is no damage and therefore no owner lia-
bility. If the contractor used the misrepresentation to prepare the bid,
then it must also prove that the bid would have been different had the
information been provided correctly.

Was Reliance on the Information Justified?

The contractor has to prove not only that it was misled but also that it
was reasonably misled. The willingness of courts to examine this issue
highlights the difficulties for a contractor in recovering additional costs
where there is no differing site condition clause. Normally, contractors
are not reasonably misled if other readily available information exists
that would have given a more complete and contrary understanding of
the alleged misrepresentation. This information may come from many
sources, such as other contract clauses, test reports that were not in-
cluded in the contract documents, site visits, and the contractor’s own
experience. If this other information acts to modify the representation,
then the contractor’s reliance may not have been justified.

Other Contract Clauses

Other contract clauses may modify or clarify data and other information
furnished to bidders. All contract provisions must be read together to
determine what is required.

In Morrison-Knudsen Co. v. United States, the court stated that the
contractor was not justified in relying on borings showing no permafrost
in the excavation area. The court said,

...the contract contained a provision that specifically informed
the plaintiff (contractor) of the likelihood of encountering per-
mafrost.... the incorrect data (soil borings) which the defendant
furnished to the plaintiff . .. represented only a portion of the ma-
terial which the defendant furnished to the plaintiff and other
prospective bidders regarding subsurface conditions. ... (Morri-
son-Knudsen Co. v. U.S.)

In this case, the court ruled that a misrepresentation existed at the two
borings in dispute. However, the contractor was only reasonably misled
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by the misrepresentation in the area directly around the boreholes. The
court awarded the contractor damages for permafrost found within 10 ft
of the disputed borings.

Other Readily Available Information

Usually soil reports are not part of the contract documents but are made
available to the contractor for review. The contractor must consult the
soil report or assume the risk of not knowing its content.

In C. W. Blakslee & Sons, Inc., v. United States, the soil report was
available for review in the resident engineer’s office. The contractor
only reviewed the wash boring map in the contract documents, which
showed the stratification of the soil. It did not show boulders or indi-
cate that the boring contractor had used explosives to get through
boulders to continue some of the wash borings. The contractor did not
review the boring logs. The contractor filed a claim when numerous
boulders were found in the work area. The court, in denying the claim,
stated,

The method of making the borings and the fact that dynamite
was used and similar information is recorded in the log book.
Plaintiff (contractor) knew this but made no effort to consult
the log book, which was available to them. Plaintiff therefore
have no one but themselves to blame for the fact that at the
time they submitted their bid they did not know that dyna-
mite had been used by the defendant in making the borings
and can not be heard to complain that they were misled or
damaged by the defendant because of that fact. (C. W. Blakslee
& Sons v. U.S.)

The need to review and consider all relevant information is further il-
lustrated by Flippin Materials v. United States. The dispute involved a
quarry operation for producing concrete aggregate. The boring profiles
provided in the contract documents showed cavities in the rock without
stating what was in those cavities. However, the field logs, which were
not in the contract documents, showed that the cavities were filled with
clay. This fact made the quarry material unsuitable for concrete aggre-
gate. The court ruled that the boring profiles were correct as far as they
went, and the contractor had been directed to review the field logs for
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the complete story. The contractor failed to do so. In ruling against the
contractor, the court stated,

... but we think the fair residue of the opinions is that a contrac-
tor cannot call himself misled unless he has consulted the rele-
vant Government information to which he is directed by the
contract, specifications and invitations to bid. As we read them,
the decisions of the Supreme Court and of this court do not per-
mit the contractor to rest content with the materials physically
furnished to him. (Flippin Materials v. U.S.)

Information outside the Contract Documents

Although a contractor is responsible for reviewing all readily available
sources, information that is not part of the contract documents cannot be
considered a positive representation. Only information provided in the
contract documents is considered a positive, material statement.

In Foundation Co. v. State of New York, the state issued a contract re-
quiring that caissons be sunk to bedrock. The plans did not show the ex-
pected depth of the caissons but did give an estimated quantity of material
to be removed to reach bedrock. The contract did not state that borings
had been made when, in fact, wash borings were taken and showed
bedrock at about elevation 148 feet above sea level. Before bidding, the
successful contractor learned of the borings and requested copies, which
the state supplied. When the work began, bedrock was found much
deeper than elevation 148. The contractor filed a claim requesting addi-
tional monies, arguing that the borings misrepresented the bedrock to be
at elevation 148. The court, in denying the contractor’s claim, stated,

... although damages might be recovered from the State for mis-
representations, upon which the bidder might rely, the boring
sheet was not such a representation. It formed no part of the
plans upon which the contract was based. It was not prepared or
used for that purpose. It was an independent bit of information
or supposed information in the possession of the State, to which
the bidder resorted in making the investigations which it was re-
quired to make. If it relied upon this paper, it did so at its own
risk. The most it could ask for in regard to this information was
good faith. (Foundation Co. v. State of New York)
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Site Visits

A common defense of owners is the site visitation clause that requires
the contractor to become familiar with the site and local conditions.
When a site visitation clause exists, courts require contractors to perform
the visits in a reasonable manner. However, this requirement does not
extend to making an independent subsurface investigation unless
specifically directed to do so by specific contract clauses. Hollerbach v.
United States is a landmark Supreme Court decision with respect to site
visits. The court, referring to the site visitation clause, said,

We think it would be going quite too far to interpret the general
language of the other paragraphs as requiring independent inves-
tigation of facts which the specifications furnished by the govern-
ment as a basis of the contract left in no doubt. (Hollerbach v. U.S.)

The Supreme Court stated in this case that contractors are not re-
quired to perform independent subsurface investigations. If the owner
desires that the contractors make independent investigations, the con-
tract should direct them to do so in clear, unambiguous terms.

Nevertheless, site visits must be performed in a reasonable and pru-
dent manner. In Warren Brothers Co. v. New York State Thruway Au-
thority, the contractor should have observed 12- to 18-in. rocks along a
shoulder of a highway to be repaired. The contractor bid the job expect-
ing rocks no larger than 6 in. In denying recovery, the court stated,

Furthermore, it appears that an appropriate inspection of the job
site by claimant (contractor), a requirement imposed by the pro-
posal and contract, would have revealed the actual condition
had not such an inspection been confined to driving along the
highway in an automobile.

Case Study
Intent and Other Available Information
Suppose a contractor is contracted to construct a seawall along a tidal

coastline. The plans shows on page 1 a diagrammatic detail of the sea-
wall as shown in Fig. 10-2A. There was no differing site condition clause.
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Figure 10-2. Diagrammatic Detail of a Seawall.
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The contractor planned to construct a timber barrier as shown in Fig.
10-2B. The work proceeded as planned until one weekend, the tides
were higher than expected, and the water overtopped the barrier and
flooded the work site. This is shown in Fig. 10-2C. The contractor sought
payment for the remedial work he had to perform. The basis of his ar-
gument was that the contract documents (Fig. 10-2A) represented a cer-
tain mean high tide, which he had scaled from Detail 1. The height of the
barrier had been determined from this drawing.

What is the intent of Detail 1, and does it constitute a representation
that the tide will not exceed a certain height? What features of Detail 1
are important in expressing its intent? Are there dangers in adding too
much information on the plans to a drawing like Detail 1? What are the
sources of other readily available information that would reduce re-
liance on Detail 1? Should the contractor recover his added costs?

Case Study
Site Investigation and Disclaimer

Green Construction Co. v. Kansas Power and Light Co.
1 F3d 1005 (1993)

The Kansas Power and Light Co. (KPL) solicited bids for the construc-
tion of an earthen dam to create a reservoir at one of its power plants in
Kansas. The dam was to be built out of clay found at the project site. KPL
provided bidders with a geotechnical report of the subsurface condi-
tions at the site but instructed the bidders to make their own investiga-
tion because there would be no future adjustment in price for
unforeseen conditions. The contract contained the following:

A.7 LOCAL CONDITIONS. Each bidder shall visit the site of the
work and thoroughly inform himself relative to construction
hazards and procedure, labor, and all other conditions and fac-
tors, local and otherwise, which would affect the prosecution
and completion of the work and the cost thereof ...

It must be understood and agreed that all such factors have been
properly investigated and considered in the preparation of every
proposal submitted, as there will be no subsequent financial adjust-
ment, to any contract awarded thereunder, which is based on the
lack of such prior information or its effect on the cost of the work.
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A.8 SUBSURFACE CONDITIONS. The determination of the
character of subsurface materials...shall be each bidder’s re-
sponsibility. Borings, field testing, and laboratory tests have been
performed for the project design. This information has been
bound separately and is issued with these specifications. Rock
cores from this site are available for inspection upon request at
the Jeffrey Energy Center. Logs of test borings may not be in-
dicative of all subsurface conditions that may be encountered.

Green Construction Co. was the successful bidder, but it did not con-
duct an investigation. The contract required Green to construct the dam
with a moisture content that would yield the greatest strength. The al-
lowable moisture range was +3% to -2% from optimum.

Green began work in the spring of 1985 and found that the soil in the
borrow area contained a higher moisture content than indicated in the
geotechnical report. The dam was finished in June 1986, and within a
few weeks, cracks developed in the dam. Green tried unsuccessfully to
fix the cracks. KPL refused to accept the dam and withheld $420,000
from the contract price.

Is Green entitled to the $420,000 because KPL misrepresented the
moisture content?

The U.S. Court of Appeals addressed a number of arguments presented
by Green. Regarding the misrepresentation, the court agreed with the dis-
trict court, which found that when the contract expressly instructed bid-
ders to conduct their own investigation of the site, the contractor bears the
risk of excessive moisture content. This view was reinforced where the
contract stated that the logs of test borings may not be indicative of all
subsurface conditions that may be encountered. This case illustrates the
importance of carefully reading the contract because the first sentence of
paragraph A.8 is not especially direct, and the reader could easily over-
look the language that makes this clause specific rather than general.

Contractor Experience

Courts have sometimes considered whether it was reasonable for the con-
tractor to rely on the information, i.e., the contractor’s experience. How-
ever, this criterion seems to be a “rule of last resort.” An example is
Morrison-Knudsen Co. v. United States. In this case, the court ruled that
the contractor was not reasonable when it relied on two borings showing
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no permafrost to indicate that the entire site would not have permafrost.
The court, in addition to other reasons, stated that the contractor should
have known that some permafrost would be encountered because the con-
tractor was “experienced in the area and had a general knowledge of the
widespread, though discontinuous, existence of permafrost” (Morrison-
Knudsen Co. v. U.S.).

Insufficient Time to Investigate

Several cases were identified in which the owner failed to provide ade-
quate time for the contractor to verify the information provided (Kiely
Construction Co. v. State of Montana; Alpert v. Commonwealth of Mas-
sachusetts; Haggard Construction Co. v. Montana State Highway Com-
mission). In Haggard Construction Co. v. Montana State Highway
Commission, the testimony revealed that the state expected the contrac-
tor to rely on the information in spite of a disclaimer that required the
contractor to verify the conditions for itself. By allowing the contractor
only 14 days to prepare its bid, the state induced a lower bid. In all the
cases examined where there was inadequate time to verify the informa-
tion provided, the owner was found to be liable.

Relevant Information Withheld

Another form of misrepresentation occurs when relevant information is
withheld from the contractor.

Was Relevant Information Withheld?
In Warner Construction Corp. v. City of Los Angeles, the court stated,

It is the general rule that by failing to impart its knowledge of
difficulties to be encountered in a project, the owner will be li-
able for misrepresentation if the contractor is unable to perform
according to the contract provision.

The court further stated three instances that may lead to a misrepre-
sentation.
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In transactions which do not involve fiduciary or confidential re-
lations, a course of action for nondisclosure of material facts may
arise in at least three instances: (1) the defendant makes represen-
tations but does not disclose facts which materially qualify the
facts disclosed, or which render his disclosure likely to mislead;
(2) the facts are known or accessible only to the defendant, and de-
fendant knows they are not known to or reasonably discoverable
by the plaintiff; (3) the defendant actively conceals discovery from
the plaintiff. (Warner Construction Corp. v. City of Los Angeles)

Failure to disclose all relevant facts can occur when the soil-boring
data are given in the contract documents, but particular information
about the borings is not provided or made available to the contractor. In
Christie v. United States, the U.S. government did not disclose in the soil
report that buried logs had been found during the boring operation.
When the drilling rig hit an obstruction, the crew moved the rig to an-
other location where the boring could be completed. This new boring
location was subsequently recorded as if it were the planned position.
No mention was made of the unsuccessful borings. During construction,
the contractor discovered numerous buried logs and cemented sand and
gravel that greatly increased the cost of doing the work. Although the
boring logs were correct in what was presented, the court ruled in favor
of the contractor because vital information had been withheld.

Sometimes soil reports are purposely concealed from the contractor.
This situation is likely to lead to recovery of damages. In Valentini v.
City of Adrian, the city took borings that revealed quicksand along the
route of a proposed sewer. This information was never given to the con-
tractor, nor was the contractor informed that the borings had been made.
In awarding the contractor damages, the court stated,

... the city, through its consulting engineers had knowledge of
the unfavorable subsurface conditions; that these conditions
were not made known to the plaintiff (contractor); that as a result
of encountering these unfavorable subsurface conditions of
quicksand and excessive water, plaintiff’s construction of the
sewer was delayed and resulted in the greatly increased costs of
construction.. .. (Valentini v. City of Adrian)

For a withholding to occur, the information has to be within the
knowledge of the owner or agent. The owner cannot be held liable for
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information that it does not know exists. Owners are not required to
make exhaustive searches of old records and interview all of their em-
ployees; rather, the information withheld must be known to the people
actually involved in the construction. “The law puts no affirmative duty
on public officers to search through old files for plans of existing struc-
tures before contracting...” (Annotation 1978).

Was the Contractor Misled?

The contractor must prove that the bid would have been significantly
different if the information had been furnished. Although no dollar
amount can be cited, courts use phrases like “greatly increased costs of
construction” (Valentini v. City of Adrian) and “far more difficult and
expensive to penetrate and excavate” (Christie v. U.S.). The difference
must be substantial and not inconsequential.

Should the Contractor Have Known of the Condition?

The same steps that make a contractor not justified in relying on a repre-
sentation make it aware of an unstated condition. These steps are (1) in-
terpretation of the contract as a whole, (2) site visits, (3) other readily
available information outside the contract, and (4) contractor experience.

An example of an inadequate site visit is found in Wiechmann Engi-
neers v. California State Department of Public Works, in which a boul-
derous condition was found at the job site. A soil report that showed the
boulderous condition was not included in the contract documents but
was available for review on request. The contractor did not request a
copy of the report even though the contractor knew it existed. Also, the
boulders were readily apparent from a visual inspection of the site. The
court ruled that the contractor should have known of the condition. The
court, in ruling against the contractor, stated,

... knowledge of the boulderous condition was not known or ac-
cessible only to the State, nor did the State have such facts as
were not known or reasonably discoverable by plaintiff (con-
tractor), if plaintiff had made what would have been admittedly
a reasonable and prudent inquiry. (Wiechmann Engineers v. Cal-
ifornia State Department of Public Works)
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Case Study
Representations and Withholding

Jacksonville Port Authority v. Parkhill-Goodloe Co. Inc.
362 So.2d 1009 (1978)

The Jacksonville Port Authority issued plans to dredge the St. Johns
River to a depth of 38 ft below the mean low tide. The contract provided
for compensation to a depth of 4o ft. During the bidding period, the port
authority issued Addendum No. 1, which contained 13 pages consisting
of seven core borings made by Law Engineering and Testing Co. These
borings indicated that the materials likely to be encountered within the
38-ft depth were sand, silt, and limestone fragments. One boring
showed rock at 37.1 ft, and two others showed rock at 4o ft. Parkhill
made 10 less sophisticated probings in the area, and these appeared to
confirm the boring information supplied by the port authority.

The contract stated that the boring information furnished “is not guar-
anteed to be more than a general indication of the materials likely to be found
adjacent to holes bored at the site of work approximately at the location
indicated.” In fact, the boring locations did not show that the underwa-
ter rock structure was in peaks and valleys with peaks extending into
the area to be dredged.

Parkhill had prior experience in an area immediately east of the work
area. There it had scraped over rock in dredging to a depth of 36 ft. There
was no difficulty in reaching the 36-ft depth. Another company had also
dredged to a depth of 37 ft in the same area east of the project. That com-
pany had to dredge an average of 7 or 8 ft of rock. That contractor had
filed a claim after the work was complete. This information was not pro-
vided to any of the bidders on the present project.

Was the subsurface information misrepresented, and did the port au-
thority withhold relevant information from Parkhill?

The Second District Court of Appeals of Florida provided detailed
discussion on the representations in the boring information. On this
point, the court stated,

The negative language of the contract quoted above (referring to
the disclaimer) constitutes a guarantee that the boring informa-
tion furnished by (the port authority) gave a general indication of
the materials likely to be found adjacent to holes bored at the site
of work approximately at the locations indicated. The information
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failed to give such general indication. We, therefore, must con-
sider the legal effect of the giving by (the port authority) of this
misleading information to bidders.

With regard to the presence of rock, there may possibly be some legiti-
macy in the argument that Parkhill should have known that rock might be
encountered. However, the court demonstrated a widely held view that
withholding of any information will often defeat the owner’s position.

In furnishing bidders with information to the nature of the ma-
terials likely to be encountered in dredging the required depth,
(the port authority) has a duty to furnish information which
would not mislead prospective bidders and to not withhold from
prospective bidders information that another contractor, in adja-
cent area, had encountered extensive rock in dredging to the
(same) depth required by (Parkhill).

Courts seem to favor a contractor’s position whenever there are ap-
pearances that the owner failed to impart all its knowledge, even in sit-
uations where other information may have alerted the contractor to the
presence of the hidden conditions. In this case, the court ruled in favor
of Parkhill. Although not addressed by the court, it appears from the re-
view of numerous similar cases that the duty of the owner to provide all
known information is greater when there is no DSC clause compared to
situations where the contract contains a DSC clause.

Illustrative Example
The following example illustrates the use of the decision criteria shown

in Fig. 10-1. The example is based on the decision in Con-Plex v.
Louisiana Department of Highways.

Statement of the Facts

In March 1973, the Louisiana Department of Transportation (DOT) ad-
vertised bids to construct a new bridge across the Intracoastal Waterway
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in Calcasieu Parish, Louisiana, and to remove an existing pontoon
bridge. Con-Plex (the contractor) obtained a set of plans and specifica-
tions and conducted a contractually required on-site inspection. Con-
Plex prepared and submitted its bid in mid-May and, being the lowest
qualified bidder, was awarded the job. A formal contract was executed
on June 8, 1973.

The contract specifications stated the following;:

102.05 EXAMINATION OF PLANS, SPECIFICATIONS. SPE-
CIAL PROVISIONS, AND SITE OF WORK. The Department will
prepare full, complete and accurate plans and specifications giv-
ing such direction as will enable any competent contractor to
carry them out. The bidder is expected to examine carefully the
site of the proposed work, the proposal, plans, specifications,
supplemental specifications, special provisions and contract
forms before submitting a proposal. The submission of a bid
shall be considered prima facie evidence that the bidder has
made such examination and is satisfied as to the requirements of
the...contract.

105.04 COORDINATION OF PLANS, SPECIFICATIONS, SUP-
PLEMENTAL SPECIFICATIONS, AND SPECIAL PROVISIONS.
(The contract documents) are intended to be complementary and
to describe and provide for a complete project.

Additionally, Plan Sheet 207, showing details of the pontoon bridge,
provided the following language:

(1)For information purposes only

(2)Additional details of existing pontoon bridge may be obtained
from the Bridge Design Section

C. Special Provisions:
The contractor shall familiarize himself with the conditions at
the site with regard to all pilings to be removed. . ..

Over the years, the pontoon bridge had been damaged on several oc-
casions, and all or almost all of the original pilings had been replaced
without removing the damaged pilings. Many of the damaged piles
were below the water surface. The additional details from the bridge
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design section gave no indication that the existing piles were still in
place. The contract did not contain a DSC clause. On commencing re-
moval of the existing pontoon bridge, it became apparent to Con-Plex
that the plans and specifications did not accurately reflect the number or
size of pilings to be removed. Because of the extra removal work re-
quired, Con-Plex requested additional compensation from DOT.

Analysis

The relevant questions from Fig. 10-1 are addressed below.

Was There a Positive Representation?

If the contract documents made no mention of the number and condi-
tion of the pilings but merely ordered removal of all deteriorated pil-
ings, there would be no misrepresentation. Plan Sheet 207, however,
contained a positive factual representation as to the number and char-
acter of the piles that Con-Plex contracted to remove.

Was There Intent to Deceive?

No intent to deceive is apparent.

Did the Conditions Differ from Those Represented?

There is little doubt that the number and character of piles that the con-
tractor encountered were materially different from what was stated in
the contract documents. Thus, the owner’s position is substantially
weakened, and the owner must rely on other issues to avoid liability.

Was the Representation Complete?

Yes, no information was withheld.

Was the Contractor Misled?

The contractor should have little difficulty in establishing that it was mis-
led, especially because the contract was probably a unit-price contract.
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Was Reliance on the Information Justified?

The pivotal factor in this dispute is whether the state had within its pos-
session readily available information that showed the deteriorated piles.
Based on the decision in Warner Construction Corp. v. City of Los An-
geles, facts that “are known or accessible only to the defendant (owner),
and the fact that the defendant (owner) knows they are not known to or
reasonably discoverable by the plaintiff (contractor)” establish grounds
for the contractor to recover his or her additional expenses. If the addi-
tional information from the bridge design section showed that the dete-
riorated piles were still in place, then the contractor’s position would be
substantially weakened to a point where he or she probably would not
recover the added costs. If this element could not be shown, the con-
tractor should prevail. The site visitation and disclaimer clauses cannot
negate the obvious misrepresentation and the owner’s superior knowl-
edge of the latent conditions, unless it can be established that the con-
tractor could have discovered the conditions during a routine site visit.
The contractor is not expected to do extensive or underwater investiga-
tions unless specifically required to do so by the contract documents.

Suppose that the owner did not know about the deteriorated piles.
This unlikely scenario assumes that the owner’s preconstruction inves-
tigations did not reveal their existence. In this instance, the owner would
probably prevail because the owner cannot be liable for facts or condi-
tions that it does not know exists (Annotation 1978).

This outcome is typical of many misrepresentation disputes involv-
ing geological and other subsurface phenomena and illustrates the dif-
ficulty contractors face in seeking added expenses. It also illustrates
that whereas the rules of law are consistent, the outcome is sensitive to
the facts.

Other Issues
Role of the Soil Report

The soil report, which is seldom included in the contract documents, is
often the center of controversy. However, when the contract does not
contain a DSC clause, the role of the soil report is quite limited. Only
information included in the contract documents provides a basis for a



226 Interpreting Construction Contracts

positive factual representation. Thus, the soil report can be used only
to help clarify facts given in the contract documents.

The boring logs completed by an owner or architect, although not
part of the contract, can sometimes be construed to be an affirmative
representation.

Role of Site Visit Clauses and Disclaimers

The review of cases shows that disclaimers receive considerable discussion
in most misrepresentation decisions. However, in no case was the dis-
claimer allowed to prevail where a positive representation existed. Instead,
most cases where the disclaimer was discussed in depth were similar to
the MacArthur (MacArthur Brothers Co. v. U.S.) and Wunderlich (Wun-
derlich v. State of California) cases in that the assertion of a positive repre-
sentation was quite weak or did not exist. An analysis of these and other
cases shows that, despite the rhetoric, disclaimers are narrowly construed.

The contractor must be allowed sufficient time to verify the informa-
tion provided (Kiely Construction Co. v. State of Montana; Alpert v. Com-
monwealth of Massachusetts). In Raymond International, Inc., v.
Baltimore County, the court noted that the contractor could not verify
four years of periodic underwater inspections by Baltimore County and
thus was justified in relying on the information provided by the owner.
The court felt that expecting the contractor to conduct diving tests to ver-
ify the information in the plans and specifications was too burdensome.

The analysis also uncovered several cases where there were ambigu-
ities that were supposedly ruled against the drafter (owner). The case of
Haggard Construction Co. v. Montana State Highway Commission is in-
structive. At issue were statements in the contract that borrow material
from a certain source would be adequate in terms of quantity and qual-
ity. The state unsuccessfully argued that the disclaimer specifically ex-
onerated the state from responsibility for the accuracy of the
information. A synopsis by Vance summarized the view of the court
(Vance 1978, p. 1485).

Statements concerning materials available were deemed to be
only suggestive or “merely indications” in the California case
(Wunderlich), whereas definite assertions as to matters of fact
were found to have been made in Haggard. (Haggard Construc-
tion Co. v. Montana State Highway Commission)
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As further stated by Vance, the issues were narrowed to a consideration
of whether exculpatory language can be a valid defense against positive
assertions in the contract. The court rejected the state’s defense and
awarded damages to the contractor. This view seems to reflect the prevail-
ing judicial attitude, depending on the jurisdiction, that owners cannot rely
on disclaimers to avoid liability for positive assertions as to matters of fact.

Exercise 10-1: J. A. Thompson & Son and State of
Hawaii

J. A. Thompson and Son, Inc., a California corporation, was awarded a
contract by the state of Hawaii to construct a four-lane divided highway
over a portion of Kalanianaole Highway beginning at the Kailua junc-
tion and extending toward Waimanalo for a distance of approximately
7,000 ft. The contract price for the job was $564,989.45. Of that sum, the
bid price for excavation was 54.6 cents per cubic yard for 287,000 yard3,
or a total of $156,702. Thompson visited the site as required by the bid
documents. Outcroppings of rock could be observed near where
Thompson later found hard rock.

During construction, Thompson encountered solid rock in the area
designated on the plans at about Station 49 + 50, where test hole No. 6
had been drilled. The log for hole No. 6 disclosed the presence of basalt
boulders, commonly called “blue rock.” The term “blue rock” is used to
denote very hard rock.

The contractor provided the following comparison of the actual bor-
ing logs and the logs shown on the plans for Hole No. 6:

MEASURE  ACTUAL BORING LOG LOG AS SHOWN ON PLANS

0-15 ft Hard, dry red clay with decomposed Red clay with decomposed lava rock
lava rock

15-30 ft Hard, red and yellow-gray-black clay, Slightly plastic, red and yellow-gray-
slightly plastic, with decomposed lava  black clay with decomposed lava rock
rock

30-32 ft Brown, yellow, slightly plastic, damp Slightly plastic, brown-yellow clay with
clay with medium-hard decomposed ~ decomposed lava rock and red and
lava rock and little red and black clay black clay

32-40 ft Little, hard, red clay with hard basalt Red clay with basalt boulders
boulders
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MEASURE, ACTUAL BORING LOG, CONT. LOG AS SHOWN ON PLANS, CONT.

CONT.

40-80 ft Firm, brown clay with hard basalt Brown clay with basalt boulders or
boulders or cracked basalt clay cracked basalt strata with red strata

mixed with very red clay

The contract contained the following provision:

2.4 Mass Diagram—If a mass diagram has been prepared for a
project, it will be available to the bidders upon the following
conditions.

The swell or shrinkage of excavated material and the direction and
quantities of overhaul as shown on the mass diagram were stated for the
purpose of design only, and in like manner as specified in Article 2.3
above, concerning the furnishing information resulting from its subsur-
face investigation, the department assumed no responsibility whatever
for the interpretation or exactness of any of the information shown on
the mass diagram and did not, either expressly or by implication, make
any guarantee of the same; the department reserved the right to change
the direction and quantities of overhaul and the swell or shrinkage fac-
tors shown on the mass diagram, and no additional compensation was
allowed by reason of such changes, except as otherwise provided in Ar-
ticle 4.3 of these specifications.

The mass diagram was made available to Thompson. The calculations
thereon were based on a shrinkage factor of 23%. Thompson claims that
the contract represented that the excavated material would shrink by
23%. In fact, the material swelled by 48%. This differential amounted to
118,000 yard3 of excess material.

The contract contained no DSC clause.

Is Thompson entitled to an equitable adjustment?

Exercise 10-2: Williams-McWilliams Co., Michigan
Wisconsin Pipeline Co., and U.S. Government

This dispute arose when Williams-McWilliams Co., dredging under
government contract in Atchafalaya Bay, encountered and damaged a
natural gas pipeline belonging to Michigan Wisconsin Pipeline Co.
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Michigan Wisconsin and Williams-McWilliams now seek damages from
the U.S. government for injury to the pipeline. Both contend that liabil-
ity should lie with the United States for furnishing faulty specifications
that failed to show the presence of the pipeline and on which Williams-
McWilliams relied.

Congress provides that no structure shall be built in navigable waters
“except on plans recommended by the Chief of Engineers and author-
ized by the Secretary of the Army” (Rivers and Harbors Act of 1899 Sec.
10, 33 U.S. Code Sec. 403). The authority to permit construction is dele-
gated to division and district engineers (33 Code of Federal Regulations
Sec. 209.120 et seq.). This authority is exercised by the New Orleans Dis-
trict of the U.S. Army Corps of Engineers. The Permits and Statistics
Branch of the New Orleans District processes applications to do con-
struction in navigable waters within its jurisdiction. It gives public no-
tice describing prospective construction and inviting public comment or
protest, issues permits for approved construction, and retains file copies
of construction permits. In 1965, the Placid Oil Co. applied to the engi-
neers for permission to construct a 20-in. natural gas pipeline extending
from the Eugene Island area offshore, inland at St. Mary Parish to Pat-
terson, Louisiana. After routine processing, the application was ap-
proved and the pipeline was constructed.

Copies of permits for construction projects are filed at the permit sec-
tion of the U.S. Army Corps of Engineers” New Orleans offices. The pub-
lic may consult the files to learn of the existence and location of
underwater structures. The permits are filed according to waterway
names; most permits involve only one waterway and are filed under that
name. Some permits, however, often including those concerning
pipelines, involve several waterways. According to Charles W. Decker,
Chief of the Permits and Statistics Branch of the New Orleans District, it
is the policy of the engineers to discourage filing applications for separate
permits for each waterway crossed by such a structure. Instead, the en-
gineers encourage applicants to include all navigable waterways crossed
by a proposed pipeline in one application. A single permit for all cross-
ings is issued and filed under the name of one major waterway crossed
by the pipeline. This was done in the case of the Placid Oil 20-in. line. Al-
though the permit section’s file on that line indicates that it crosses at
least 12 waterways, a single permit was issued for all of them. That per-
mit was filed under the heading “LTAV”—LT for the Louisiana-Texas
section of the Intracoastal Waterway, and AV for the portion of the Wa-
terway between the Atchafalaya and Vermillion Rivers. Only this single
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copy of the permit was filed by the engineers. According to Decker, no
cross-reference index of the copies of the permits is maintained by the
permit section as to any other waterways.

One waterway crossed by the Placid Oil line was not clearly shown on
the application drawings and was not listed among the waterways to be
crossed in the public notice of proposed construction. This was the
Atchafalaya Fairway, containing the Atchafalaya River channel, which
extends into Atchafalaya Bay to the south of St. Mary Parish. Nothing ei-
ther in the 20-in. pipeline’s permit file or in the public notice explicitly in-
dicates that the pipeline crossed the channel. This omission was
particularly misleading, according to Decker, because of the distance be-
tween the Intracoastal Waterway and the Atchafalaya Fairway in the bay.
Decker states that someone familiar with the permit section’s single-per-
mit filing system who found no permits under a particular heading
might cross-check for permits under the headings of nearby waterways,
but that in the case of waterways as far apart as the Intracoastal Water-
way and the Atchafalaya Fairway, such cross-checking was unlikely.

In 1967, ownership of the 20-in. pipeline was transferred from Placid
Oil Co. to the Michigan Wisconsin Pipeline Company. Soon afterward,
Michigan Wisconsin applied for a permit to construct a 30-in. natural
gas pipeline parallel to the 20-in. pipeline already in place. The public
notice that was issued concerning the 30-in. pipeline did contain a ref-
erence to the Atchafalaya Fairway; however, no new permit was issued
for the 30-in. line. Instead, the existing permit for the 20-in. line was
amended to include the 30-in. line. No other filing concerning the new
30-in. line was made at the permit section.

The permit section received a “completion letter” giving notice of
completion of the 30-in. line on May 7, 1971. It was the practice of the
permit section after such construction had been completed to wait until
the construction had been inspected and then to forward the completion
notice to the Engineering Division. The Engineering Division includes
the Service Branch and is the division in which specifications and draw-
ings are prepared for construction projects led by the engineers. When
the Service Branch receives such completion notices, its employees chart
the new construction on “base maps” that are used when specification
drawings are made up. At the time of the accident, the completion letter
for the 30-in. Michigan Wisconsin pipeline was still in the hands of the
inspector. The Survey Section did not receive the letter until October 18,
1971. Therefore, construction of the additional pipeline was not yet
shown on the base maps at the time of the accident.
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In 1971, the New Orleans District of the U.S. Army Corps of Engineers,
the same district at whose offices the Michigan Wisconsin pipeline con-
struction permit was on file, let a contract for the biyearly maintenance
dredging of the Atchafalaya River channel in Atchafalaya Bay. The engi-
neers prepared specifications and distributed them to prospective bid-
ders. Included among the specification documents was a drawing of the
area to be dredged. This drawing was prepared by George Meyn, an em-
ployee of the Waterways Section of the New Orleans office of the engi-
neers. Meyn visited the permit section to see if the permit section files
contained any permits for construction crossing the channel to be
dredged. He told the permit section employees that he wished “to see all
of the permits on the project” and that they showed him the file headed
“Atchafalaya River—Morgan City to the Gulf.” Because Meyn was fa-
miliar with the permit section files, he received no further assistance from
permit section employees. He spent “two to three hours” examining the
tiles and found no pipeline construction permits therein. The reason
Meyn did not find the permit involved here was that it had been filed by
the engineers under an Intracoastal Waterway heading (LTAV) rather
than an Atchafalaya River heading. Accordingly, the drawing that he pre-
pared and included in the specifications did not show the Michigan Wis-
consin pipelines, which lay across the Atchafalaya River channel.

Williams-McWilliams submitted the low bid and was awarded the
contract to dredge the channel. Attached to the contract and made a part
thereof was a copy of the specifications prepared by the U.S. Army
Corps of Engineers, including the drawing prepared by Meyn. The
dredging contract provided in part that Williams-McWilliams was to po-
sition its dredge in the channel by electronic means. Offshore Raydist,
Inc., was engaged by Williams-McWilliams to provide the electronic po-
sitioning. The contract also contained two “site inspection” clauses,
placing on the contractor the responsibility “for having taken steps rea-
sonably necessary to ascertain the nature and location of the work and
the general and local conditions which can affect the work and the cost
thereof” and requiring the contractor to acknowledge that he “has in-
vestigated and satisfied himself as to the conditions affecting the work.”

A Williams-McWilliams engineer, accompanied by two U.S. Army
Corps of Engineers field engineers and an Offshore Raydist technician,
made a site inspection using a fathometer, which revealed no structures
or other impediments to dredging on the bottom of the channel. This re-
sult conformed with Williams-McWilliams” experience of two years ear-
lier, when the company dredged the same channel without mishap.
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Williams-McWilliams began dredging on July 12, 1971, using the
dredge Arkansas. The Arkansas was positioned by Offshore Raydist, as
provided by the contract. Offshore apparently misinterpreted its half-
scale chart, and as a result positioned the Arkansas 250 ft too far to the
west. The Arkansas began dredging on a line 250 ft away from, and par-
allel to, the intended dredge line. On July 13, the Arkansas port spud en-
countered the Michigan Wisconsin 30-in. natural gas pipeline. The line
was ruptured, and loss was incurred by Michigan Wisconsin.

Is the government liable for damages to the pipeline?

Exercise 10-3: P. T. & L. Construction Co. and State
of New Jersey

This dispute involved a substantial contract for a small section of Inter-
state Route 78 as it passes through heavily built-up areas of Union
County in Springfield, New Jersey. It involved 1.4 mi of construction
where a multilane superhighway was cut under two heavily traveled
local roads, Vaux Hall Road and Burnett Avenue (Fig. 10-3). P. T. and L.
Construction Co., Inc., was to do site clearance and underground and
roadway work; another contractor, Ell-Dorer Contracting Co., was to do
the bridge construction.

At the work site, the south side of the road was bordered by single-
family dwellings, the north side by mixed uses, primarily residential but
including a large commercial development with paved parking areas.
The roadway was an east-west cut within this built-up area with an ex-
isting downward slope to the west. The plan was to move extra soil from
the east end of the project to the west end, to provide drainage both
along and across the roadway, to bridge the superhighway for the two
local roads, to finish the grade, and to pave the divided superhighway.

The contract was awarded on October 31, 1972, for a bid price of
$9,337,584.45. P. T. and L. and Ell-Dorer commenced work on November
8, 1972. The contract called for completion by November 15, 1974. The
contract was not completed until June 11, 1976.

Several details pertaining to the East Rahway River are germane to this
dispute. A tributary of the East Rahway River cut across the site. Down-
stream, where the tributary met the East Rahway River at the Morris Av-
enue bridge, there was an obstruction that caused general water backup
into the proposed construction site. The area frequently flooded and had
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Burn

Figure 10-3. Diagram of roads in Springfield, New Jersey.

been the subject of frequent public meetings. In 1964, during initial plan-
ning for the project, a letter was written to the state by a local engineering
firm that disclosed to the state that working conditions at the site would
impose unusual difficulties for a construction contractor and that the “ex-
tent of the removal of the wet excavation ... will depend on climatic con-
ditions and the time of year...” This letter was not made available to the
bidders. The U.S. Army Corps of Engineers was to have alleviated the
backup problem by removing the obstruction and rerouting the
streambed, but this project was canceled before design on I-78 was com-
plete. The state had designed the project based on the corps’s project to re-
lieve the flooding. The bidders were not informed of this fact.

The contract contained several excavation items, including general ex-
cavation because of wet conditions, 6-in. stripping and 18-in. stripping to
remove vegetation, and ditch excavation. The contract also called for
Zone 3 fill material to be excavated from the project site and to be used in
the roadway embankments, even though the DOT’s standard specifica-
tions and accepted engineering practice are to require the use of more
porous Zone 2 fill material in wet conditions or under water. The contract
(P-1, Sheet 18) indicated by way of both pictorial description (i.e., an
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arrow) and the use of the word “flow” that a branch of the East Rahway
River that traversed the project would furnish the drainage for the west
end of the project. But, the contract did not specify either the construction
of a cofferdam around the box culvert to be built through the west end,
or the replacement of a stone base under the box culvert, both of which
are required when a box culvert is to be built under wet conditions.

The contract did not contain a DSC clause. It did require that the con-
tractor “make his own investigations of subsurface conditions prior to
submitting his Proposal.” Additionally, Article 1.2.12 relating to ground
conditions required the contractor to agree to “make no claim for addi-
tional payment or extension of time for completion of work...because
of any misinterpretation or misunderstanding of the contract, on his
part, or of any failure to fully acquaint himself with all conditions relat-
ing to the work.”

P. T. and L. made the required site visit. It was done at the end of an
extraordinarily dry summer, and the tributary of the East Rahway River
was nothing more than a dry riverbed. P. T. and L. saw low areas cov-
ered with vegetation and grass dry as a bone. P. T. and L. did not ob-
serve the downstream obstruction at the Morris Avenue bridge that
caused the water to back up into the site.

The job was plagued from the start by poor working conditions. After
the first heavy rain, water collected on the site, sometimes leaving the
west end fill site 3—4 ft under water. This condition made the roadway
excavation material unsuitable as fill material for the bridge and
roadbed embankments, thereby delaying completion of the fills. In an
attempt to drain the area, P. T. and L. built a temporary ditch before be-
ginning construction of the box culvert. This work was largely unsuc-
cessful. Sheeting was required to contain the porous fill behind the south
wing wall of the Vaux Hall Road bridge; this construction delayed com-
pletion of the bridge for three and a half months from the time it took to
recognize the problem until the remedy was complete. Change orders
were approved by the state for the ditch and sheeting.

P.T. and L. stripped 9.87 acres an average depth of 2 ft. This work was
almost 10 times the amount of stripping called for in the contract, and it
took 171 days to complete rather than the 3 days originally allocated to
the job. A major cost overrun occurred in the 18-in. stripping item of the
contract. P. T. and L. now seeks reimbursement for its added costs.

Will the disclaimer protect the state from liability? Is P. T. and L. enti-
tled to recover their extra costs?
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Exercise 10-4: Charlotte, N.C., and Ruby-Collins

In June 1986, the city of Charlotte, North Carolina, solicited bids for the
construction of a water main. The proposed water main would begin at
the intersection of Tuckaseegee Road and Vanizer Street in northwestern
Charlotte and end at the intersection of Sharon Amity and Providence
Roads in southeastern Charlotte, a distance of approximately 6 mi. The
city divided the water main project into three distinct segments. The city
eventually awarded the entire water main project to Ruby-Collins, Inc.,
which submitted the lowest bid, $11.5 million. Ruby-Collins constructed
the water main and received more than $12.5 million from the city for
work performed, including change order work.

The city retained HDR Infrastructure, Inc., of North Carolina (HDR)
to serve as the engineer for the project. As the engineer, HDR designed
the water main and administered the contract between Ruby-Collins
and the city. HDR in turn retained Soil and Material Engineers, Inc.
(SME), to evaluate the subsurface conditions along the route of the
pipeline, including assessing soil and groundwater conditions, provid-
ing design and construction guidance concerning backfill placement
and compaction requirements within roadway areas, and preparing a
report of subsurface explorations (hereafter “the SME report”). The city
provided the SME report to potential bidders.

The design of the water main project required Ruby-Collins to install
the water main mostly under existing, paved streets. The design, there-
fore, required Ruby-Collins to dig a trench, install the pipeline, and
backfill the trench. Under the design’s specifications, the backfill
needed to be free of rocks, cobbles, roots, sod or other organic matter,
and frozen material. It also needed to meet moisture-density require-
ments established by HDR. HDR also retained SME to determine if
Ruby-Collins completed the backfill process in accordance with the
specifications.

In computing its bid, Ruby-Collins reviewed the pipeline route,
made sample borings during its own prebid site investigation, and
studied the SME report. During its prebid investigation, Ruby-Collins
did not evaluate the condition of the soil to be excavated regarding its
suitability for use as backfill. Ruby-Collins assumed that the soil that it
intended to excavate in digging the trench and to use as backfill would
be sufficiently dry to compact immediately without processing. Ruby-
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Collins based this assumption on the fact that the soil already sup-
ported the existing streets.

In computing its bid, Ruby-Collins did not include costs for hauling,
storing, drying, or replacing most of the trench backfill. Ruby-Collins in-
cluded in its anticipated costs, instead, the use of a conveyor belt that
would allow the excavated soil from the trench to be loaded onto the
conveyor belt, transported back along the pipeline route approximately
100 yard, and deposited immediately into the trench to cover the newly
laid pipe. The process is called the “cut and cover” method.

Ruby-Collins thereafter submitted its bid, which the city subsequently
accepted. After executing the contract, Ruby-Collins began construction
of the water main. During the course of its performance, Ruby-Collins
discovered that approximately 20% of the soil under the paved street had
a moisture content that made the soil unsuitable for immediate use as
backfill. Ruby-Collins regularly discussed with the city the problem of
meeting the specifications regarding the backfill compaction; however,
Ruby-Collins needed either to dry the soil or to haul in other backfill.
Ruby-Collins eventually abandoned its “cut and cover” method and
hauled other backfill material to the site. This change in method added
considerably to Ruby-Collins” cost of performance.

Because of the moisture encountered during the construction of the
water main, Ruby-Collins in October 1986 requested a change order en-
compassing the backfill problems. HDR reviewed Ruby-Collins’ request
for a change order and determined that the work was within the scope
of the contract. By a letter dated December 15, 1986, HDR recommended
to the city not to issue a change order.

The contract did not contain a DSC clause. Furthermore, there is no
indication that any information in the SME report was incorrect. Para-
graph 4 of “Information for Bidders” provides as follows:

4. GEOTECHNICAL INVESTIGATIONS

It shall be the Contractor’s obligation to satisfy himself as to
the nature, character, quality, and quantity of subsurface condi-
tions likely to be encountered. Any reliance upon the geotech-
nical information made available by the Owner or the Engineer
shall be at the Contractor’s risk. The Contractor agrees that he
shall neither have nor assert against the Owner or the Engineer
any claim for damages for extra work or otherwise, or for relief
from any obligations of this Contract based upon the failure by
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the Owner or the Engineer to obtain or to furnish additional
subsurface information in the Owner’s or Engineer’s posses-
sion or based upon any inadequacy or inaccuracy of the infor-
mation furnished.

Certain subsurface information may be shown on separate
sheets or otherwise made available by the Owner or Engineer to
Bidders, Contractors, and other interested parties. Neither such
information nor the documents on which it may be shown shall
be considered a part of the Contract Documents or Contract
Drawings, it being understood that such information is made
available only as convenience, without expressed or implied
representation, assurance, or guarantee that the information is
adequate, complete, or correct, or that it represents a true pic-
ture of the subsurface conditions to be encountered, or that all
pertinent subsurface information in the possession of the Owner
or Engineer has been furnished.

Any holder of Contract Documents will be permitted to make
test borings, test pits, soundings, etc., on the site of the work if he
so desires subject to his first obtaining approval from the Engi-
neer and the N.C. Department of Transportation. It is understood
that the party or parties receiving such approval must assume all
risks and liabilities contingent thereto.

It shall be the obligation of the Contractor to inquire of the
Owner and Engineer whether pertinent subsurface information
has been obtained by the Owner with respect to the Work.

Paragraph 7 of “Information for Bidders” provides as follows:

7. BIDDER’S RESPONSIBILITY

Each Bidder is responsible for inspecting the site and for reading
and being thoroughly familiar with the Contract Documents. The
failure or omission of any Bidder to do any of the foregoing shall in
no way relieve any Bidder from any obligation in respect to his Bid.

Bidders must satisfy themselves of the accuracy of the esti-
mated quantities in the Bid Schedule by examination of the site
and a review of the drawings and specifications including Ad-
denda. After Bids have been submitted, the Bidder shall not as-
sert that there was a misunderstanding concerning the quantities
of Work or the nature of the Work to be done.
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Exercise 10-5: Pennsylvania Turnpike Commission
and York Engineering & Construction Co.

The Pennsylvania Turnpike Commission, on April 17, 1939, advertised
for bids for the construction of a certain section of the Pennsylvania
Turnpike. The bids were due in the office of the Turnpike Commission
on April 28, 1939. The York Engineering and Construction Co. obtained
a copy of the plans and specifications and made a surface examination
of that section of the turnpike, which was as complete an examination as
could be made in the short period of time granted in which to file bids
(11 days). The information contained in the plans and specifications in-
dicated that the material to be excavated would consist principally of
loose earth and approximately 50,000 yard? of limestone, visible at the
east end of the section. The York Engineering and Construction Co. was
awarded the contract and entered into a formal agreement to perform
the work.

On the plans were set forth the estimated amounts of grading quan-
tities. In the contract, it is set forth under “Instructions to Bidders”:

Each Bidder shall familiarize himself with all of the attached
forms, Instructions, General Conditions, Specifications, Draw-
ings, etc., as he will be held responsible to fully comply there-
with. Each bidder must visit the site and acquaint himself with
conditions affecting the work.

Section 36 of the contract provided

The bidder’s attention is called to the fact that the estimate of
quantities of work to be done and materials to be furnished
under these specifications, as shown on the proposal form, is
approximate and is given only as a basis of calculation upon
which the award of the contract is to be made. The Commission
does not assume any responsibility that the quantities shall ob-
tain strictly in the construction of the project nor shall the con-
tractor plead misunderstanding or deception because of such
estimate of quantities or of the character of the work, location
or other conditions pertaining thereto. The Commission re-
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serves the right to increase or diminish any or all of the above
mentioned quantities of work or to omit any of them, as it may
deem necessary.

Section 37 provided

Wherever subsurface materials information is indicated on the
drawings it is understood that it was obtained in the usual man-
ner and with reasonable care, and the location, depths, and the
character of the material have been recorded in good faith. There
is no expressed or implied agreement that the depths or the char-
acter of the material have been correctly indicated and the bid-
ders should take into account the possibility that conditions
affecting the cost or quantities of work to be done may differ
from those indicated.

There was no DSC clause.

Considering the magnitude of the project, four to eight weeks
would have been required for a complete subsurface investigation,
and York was, therefore, compelled to rely on the plans as to subsur-
face conditions. These plans showed a shrinkage factor for the fill that
indicated that the character of the material to be excavated was largely
loose earth because only loose earth shrinks when mechanically
moved from one place to another. The engineers for the Turnpike
Commission had investigated the subsurface conditions of this section
and found it to be predominantly rock, which should have been
shown on the plans because the fill had a swell factor instead of a
shrinkage factor.

After the contractor commenced excavating, it was discovered that
the subsurface, at the point of excavation, was limestone rock containing
clay seams, and this condition prevailed at each subsequent cut into the
subsurface. The additional expense of working this unanticipated type
of subsurface material was much greater and, on account of the swell in
the waste excavation, also increased its cost of removal.

Is the shrinkage factor sufficient to be a positive material representa-
tion? Will the disclaimers protect the turnpike commission from liabil-
ity? Does the fact that rock was visible have any bearing on the
outcome? Is York entitled to extra compensation?
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Exercise 10-6: Utah DOT and Thorn Construction Co.

On March 27, 1973, the Utah Department of Transportation (DOT) con-
tracted with Thorn Construction Company, Inc., for the construction of
an access road at Rockport State Park, near Wanship, Utah. Before sub-
mitting its bid, several representatives of Thorn and a low-level Utah
DOT representative, Virgil Mitchell, toured the site.

The standard specifications in Sec. 105.17 contained the following:

If, in any case, where the contractor deems that additional com-
pensation is due him for work or material not clearly covered in
the contract or not ordered by the Engineer as extra work as de-
fined herein, the contractor shall notify the Engineer in writing of
his intention to make a claim for such additional compensation
before he begins the work on which he bases the claim.

Before Thorn submitted its bid, several representatives of Thorn and a
representative of the DOT toured the work site to inspect conditions and
potential sources of borrow material. The DOT representative escorted
Mr. Thorn and the others to the “Utelite property,” which was close to the
construction site. The DOT representative stated that the Utelite property
was available and could be used for borrow. Several other sources of bor-
row material were discussed, but these sites were not visited. Thorn then
computed his bid based on the cost of using the Utelite property.

After bids were received, the DOT conducted tests on the material,
and it was found that the Utelite pit could not be used. Thorn then ob-
tained borrow material from the “Crandall pit,” which was 1.7 mi far-
ther from the construction site than the Utelite pit. Thorn submitted a
claim the basis of which is that the extra distance and certain other con-
ditions at the “Crandall pit” increased its costs.

The standard specifications contained the following site visitation
clause in Sec. 102.05:

... The bidder is required to examine the site of the proposed
work, the proposal, plans, specifications, supplemental specifi-
cations, special provisions, and contract forms before submitting
a proposal. The submission of a bid shall be considered prima
facie evidence that the bidder has made such examination and is
satisfied as to the conditions to be encountered in performing the
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work and as to the requirements of the plans, specifications, sup-
plemental specifications, special provisions, and contract.

Does the site visitation clause relieve the state from liability? What
kind of representation was made by the DOT representative? Is Thorn
entitled to more money?

Exercise 10-7: Indianapolis and Twin Lakes
Enterprises

In 1988, the city of Indianapolis, Indiana, hosted the Pan American Games.
In preparation for the games, the city sought bids for the construction of a
rowing course on the Eagle Creek Reservoir. Twin Lakes Enterprises, Inc.,
was the successful bidder. The contract called for Twin Lakes to dredge the
site of the rowing course of silt and sand by means of a suction hose to pro-
duce a flat, mud bottom in the bed of the reservoir. Thus, the contract doc-
uments defined the job as a sand and silt dredging operation.

In years past, there had been dumping of materials on land adjacent
to the reservoir. The streambed for the creek near the dredge site was
moved after these activities had begun. Thus, it came about that large
obstructions had been dumped in the reservoir with the city’s knowl-
edge at the location which eventually became the dredge site, and the
city had known of the large obstructions both before and after it entered
into the contract with Twin Lakes.

A site visit was part of Twin Lakes’s obligations, which it made. One
of the city employees present during the site visit had knowledge of the
obstructions, but nothing was said. This employee had told city officials
that the suction method contemplated in the contract could not be used
because of obstructions on the floor of the lake. None of this information
was conveyed to Twin Lakes.

The site visitation clause stated,

Bidders shall examine the site and thoroughly familiarize them-
selves with the site and all conditions in connection therewith. Lack
of familiarity with the site and present conditions will not be con-
sidered as justification for changes or extra charges of any kind,
since any contract, in whole or in part will be based on the assump-
tion the bidder knows, understands and accepts these conditions.
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The contract did not contain a differing site conditions clause.

As fate would have it, Twin Lakes could not use the suction method
contemplated in the contract. It incurred considerable cost overruns. It
was not until after Twin Lakes was terminated from the project that
Twin Lakes learned that the city had knowledge of the obstructions.

What role does the site visitation clause play in this dispute? Should
Twin Lakes be paid for its added costs?

Exercise 10-8: Post & Front Properties and Roanoke
Construction Co.

In August 1988, Samuel Ashford of Post and Front Properties, Ltd.
(P&F), met with the president of Roanoke Construction Company, Inc.,
to discuss the possibility of completing renovations to a building owned
by Post and Front. At this meeting, the president of Roanoke asked Mr.
Ashford how much money was left in his construction loan fund. Ash-
ford told Roanoke he had $180,000 remaining. Roanoke determined that
$180,000 was sufficient to complete the renovation and subsequently en-
tered into an oral contract where Roanoke would act as general contrac-
tor. He was to be paid cost plus 10%.

Roanoke began work in September 1988 and soon thereafter learned
that only $12,000 was left in P&F’s construction loan account and that
the bank was not going to allow P&F access to those funds. Roanoke
also learned that the bank, in July 1988, had authorized foreclosure pro-
ceedings on the property because of the delinquent status of the con-
struction loan. Roanoke soon thereafter terminated its work and
invoiced P&F for $110,000. P&F refused to make payment.

Is there any intent to deceive? Is P&F liable to Roanoke?

Exercise 10-9: Ideker Corp. and Missouri State
Highway Commission

Ideker Corp., Inc., was the successful bidder on a construction project
let by the Missouri State Highway Commission on I-35 in Harrison
County, Missouri. Plans and specifications for the project were prepared



Misrepresentations 243

by the highway commission and relied on by Ideker in calculating and
submitting its bid.

The contract contained three boilerplate provisions found in the con-
tract, bid proposal, and standard specifications. The contract contained
a provision which provided that the contractor was fully informed re-
garding all conditions affecting the work to be done by reason of its
own investigation and not from any estimates of the highway commis-
sion. The bid proposal stated that the bidder “declares.. . that he has
carefully examined the location of the proposed work. . ..” Section 102.5
of the standard specifications provides, in part, that “submission of a
bid shall be considered proof that the bidder has made his own exam-
ination and is satisfied as to the conditions to be encountered in per-
forming the work.” The contract did not contain a differing site
condition clause.

The plans prepared by the highway commission stated that the proj-
ect was a “balanced” job in the sense that the profile of the grade of the
highway to be constructed was designed so that the cuts were equal to
the fills. The plans reflected a “shrinkage” factor of 1.28. On the plans,
cuts and fills were segregated into twenty-one (21) designated areas,
each known and referred to as a “balanced zone.”

When excavated material removed from cuts exceeds that which can
be accommodated by the fills in a balanced zone, the excess material, or
waste, must be removed and disposed of, or “wasted,” at some site
other than the fills in the balance zone. The plans did not provide for
any waste disposal areas. According to the highway commission, the
project was “designed” and “intended” to be a “balanced” job on the
basis of the shrinkage factor of 1.28. Ideker submitted its bid on the basis
of a “balanced” job.

Shortly after commencing work on the project, it became apparent
that the excavated material exceeded the fills and that considerable
waste was regularly encountered. The highway commission made sev-
eral changes in grade to help alleviate the waste encountered by Ideker.
Unfortunately, voluminous amounts of waste continued to plague the
project, and at completion, 355,937 yard> of waste had been disposed of
by Ideker. In retrospect, the shrinkage factor was 1.13, instead of 1.28.

Ideker was paid at the contract unit price (40.5 cents per cubic yard)
for all material excavated from the cuts. Ideker claimed $287,701 for
damages for additional costs incurred in disposing of the waste.

Were the plans correct as shown? Is Ideker entitled to its claim?
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Exercise 10-10: Waldinger Corp. and Daniel Hamm
Drayage Co.

In 1976, the Caterpillar Tractor Co. entered into a general construction
contract with the W. E. O’Neil Construction Co. for the construction of
foundry buildings and a pollution control facility in Mapleton, Illinois.
In early 1976, O’Neil entered into a subcontract with the Waldinger
Corp. for the mechanical portion of the general contract. Waldinger was
to design, construct, and erect certain pollution control equipment.

In April 1976, Waldinger hired FMC Corp. to design and construct pol-
lution control equipment principally consisting of large clarifier tanks
and operating mechanisms for use inside the tanks. Waldinger later hired
the Daniel Hamm Drayage Co. to rig and assemble the FMC equipment.

Waldinger’s contract with FMC provided for delivery of various
items within a specified number of weeks after final approval of the de-
sign drawings by Waldinger and Caterpillar. For example, the internal
mechanisms for the clarifier tanks were to be delivered 46 weeks after
design approval. Waldinger approved FMC'’s design drawings in Octo-
ber 1976; delivery was therefore projected for September 1977.

By March 1977, Waldinger was behind schedule on its portion of the
Mapleton project. O’Neil urged Waldinger to begin erection of the pol-
lution control equipment, some of which was already at the job site.

Gary Nicholas was the Waldinger executive responsible for the
Mapleton project. Greg Roth was Waldinger’s manager of purchasing.
At Nicholas’ direction, Roth contacted Dave Garrett, then vice president
and chief estimator for Hamm, to negotiate a bid for the erection of the
pollution control equipment. Roth and Garrett met in Des Moines, lowa,
in March 1977. Roth indicated to Garrett that some of the equipment to
be erected had already arrived at the job site, and that Waldinger was
eager for erection of the equipment to begin as soon as possible. Al-
though Roth provided Garrett with Caterpillar’s specifications, Roth did
not provide Garrett with a copy of Waldinger’s contract with FMC. The
FMC-Waldinger contract contained modifications to the Caterpillar
specifications. For example, Waldinger’s contract with FMC excluded
the services of an FMC erection supervisor, although an erection super-
visor was required by the Caterpillar specifications.

Although Roth had previously been advised by FMC that all equip-
ment would not be on site until September 1977, Roth failed to so ad-
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vise Garrett at the March 1977 conference. Instead, Roth advised Garrett
that all equipment provided by FMC would be delivered no later than
July 25, 1977.

Relying on Roth’s representations as to the equipment delivery
schedule, the availability of an FMC erection supervisor, and the match-
marking of FMC’s equipment, Garrett estimated that Hamm could com-
plete work on its portion of the project within 18 consecutive work
weeks. Roth and Nicholas concurred in this estimate, and Garrett pre-
pared a bid accordingly.

In April 1977, after negotiations, Waldinger accepted Hamm's bid in
the sum of $174,850. Garrett advised Roth that Hamm could begin work
immediately. Based on Roth’s representations as to the delivery sched-
ule, Garrett anticipated that the remainder of the FMC equipment
would be delivered to the job site by the time Hamm completed work on
equipment already at the site. At the request of Jim Tippery, Waldinger’s
chief field representative for the Mapleton project, Hamm manned the
project within a few days of Waldinger’s acceptance of Hamm's bid.
Therefore, Hamm expected to complete work on the project in mid-Au-
gust of 1977.

Unfortunately, the equipment deliveries were not made as antici-
pated by Hamm. On June 9, 1977, Nicholas wrote a letter to FMC, con-
tirming a telephone conversation wherein FMC had advised Waldinger
that the FMC equipment would not be delivered to the job site until late
October of 1977. Garrett received a copy of Nicholas’ letter. In response
to Garrett’s subsequent complaints regarding the delays in deliveries,
Tippery advised Garrett that Waldinger was insisting on, and expected,
delivery earlier than October.

Final deliveries of the FMC equipment were not completed until
late December 1977. Hamm had left the job site on December 7, 1977,
because of extreme weather conditions and returned to the site in
early January 1978. The midwinter deliveries resulted in further de-
lays; Hamm did not substantially complete work on the project until
April 1978.

Because of the five-month delay in the delivery of the FMC equip-
ment, Hamm incurred expenses in the amount of $269,294. Hamm
sought compensation, arguing that it would not have bid the project at
the agreed-on price had it known of the delivery schedule.

Is there a positive material statement of fact? If the contract contained
a DSC clause, would it apply in this instance? Should Hamm be paid?
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Exercise 10-11: Pinkerton & Laws Co. and Roadway
Express

The Pinkerton and Laws Co. (“P&L”), contracted in November 1981 to
construct a motor freight terminal in Ringgold, Georgia, for Roadway
Express, Inc., in accordance with plans and specifications prepared by
Roadway’s architect. P&L subcontracted the excavation, grading, and
fill portion of the work to Jerome Bradford Construction Co.

Relevant portions of the contract documents provide as follows:

Changes in Work: Changes in work may be ordered only upon
written order from Owner. Cost or credit to Owner resulting there-
from shall be calculated in accordance with the method chosen by
Owner pursuant to ARTICLE No. 1-18 of the General Conditions.

1-18. Changes in the Work:

The Owner, without invalidating the contract, may order
extra work, or make changes by altering, adding to, or deducting
from the work, the contract sum being adjusted accordingly. All
such work shall be executed under the conditions of the original
contract, except that the claim for extension of time caused
thereby shall be adjusted at the time of ordering such change.

No extra work or change shall be made without a written
order from the Owner, in which event the Contractor shall pro-
ceed with such extra work or change, and no claim for an addi-
tion to the contract sum shall be valid unless so ordered.

1.020 Special Conditions

2.2 Examination of Site:

The Contractor shall, before submitting his proposal, examine
the site, inform himself of the conditions and make his own esti-
mates of the facilities and difficulties attending the execution of
the work.

Specifications
2.010 Soil Boring Logs

1.01 General:
Included in this Section of the Specifications are copies of
forty-four soil boring logs taken at the site. These logs are part of
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subsurface investigations performed between February 9 and
April 2, 1980, under separate contract by Law Engineering Test-
ing Company, Atlanta, Georgia.

2.200 Earthwork

PART 1—GENERAL

1.01 Scope of Work:

A. Under this Section of the Specifications the Contractor shall
furnish all labor, plant and materials required to complete the
following general items of work:

1. Preparation of areas to receive fills and the con-
structions of such fills.

2. General excavation and site grading.

3. Finish grading including all slopes, ditches and
subgrade preparation.

4. Excavations and backfilling.

5. Spreading of stockpiled top-soil.

B. All general site grading shall be completed before work is
started on the building foundations.

The Contractor shall visit the site, inform himself of the con-
ditions and make his own estimates of the facilities and difficul-
ties attending the execution of the work.

3.03 Fill Construction:

A. Immediately prior to the placing of fill materials, the subgrade
shall be compacted to a minimum density of 95% of maximum
laboratory dry weight as determined by AASHTO Test Designa-
tion T-180 (Modified Proctor).

B. Fill materials shall be spread in uniform layers having a max-
imum thickness, measured loose, of eight inches. Each layer shall
be compacted to the density herein specified before the next
layer is placed.

C. Fill material shall be compacted at the optimum moisture con-
tent plus or minus three percent. The moisture content of each
lift shall be adjusted by either aeration with a disk harrow or
sprinkling as may be necessary to facilitate proper compaction.

247
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D. The fill material shall be mechanically compacted to a mini-
mum density of ninety-five percent (95%) of maximum labora-
tory dry weight as determined by AASHTO Test Designation
T-180 (Modified Proctor).

The contract between P&L and Roadway did not contain a differing
site conditions clause.

Before P&L submitted its bid, a company representative visited the
site to observe the conditions. He walked approximately one-half of the
site but did not walk through the areas that were covered with dense
undergrowth. Before the contract was signed, P&L did not ask to see the
other reports made by Law Engineering regarding its subsurface inves-
tigations that were not included in the contract documents. P&L did not
conduct any soil tests at the site before signing the contract. However,
P&L's initial bid letter contained the following qualifications:

1. Progress Payments—Owner shall be invoiced by the first of the
month and shall make payment by the Tenth (10th) of the month.

2. Retainage shall not exceed 5% of the contract amount. This
may be accomplished in various ways, for instance 10% for the
first half of the project and none thereafter.

3. Modified proctor (95%) compaction on fill construction is con-
tingent on residual soils moisture content of which there is no in-
formation given. Our quotation anticipates that this material falls
within the acceptable range prior to the start of the construction.

Representatives of P&L and Roadway subsequently discussed these
bid qualifications because Roadway refused to accept a qualified bid.
P&L increased its price by $30,000 because Roadway would not change
the payment terms to which P&L had objected. After Roadway’s repre-
sentative stated that there were no unusual soil conditions at the site,
P&L removed the remaining qualifications.

When the work began, P&L began experiencing difficulty in achieving
the required soil compaction because of excess moisture in the soil. As a
result, the earthwork portion of the contract took longer to complete than
P&L had anticipated. Because of these difficulties in achieving the proper
soil compaction, Bradford abandoned the job in July 1982. P&L then com-
pleted the earthwork portion of the project. P&L never presented a writ-
ten request for change order or an extension of time to complete the work.
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In December 1983, after encountering problems with the construction
of one wall of the terminal building, P&L asked Roadway to provide all
information that Law Engineering had supplied to Roadway. Roadway
furnished the remaining Law Engineering reports and documents to
P&L some eight months later, in July 1984.

The additional Law Engineering documents included the following
information:

The laboratory results indicate the soils at the site are generally
wetter than the optimum moisture content. Therefore, it appears
that the site will require some drying out to achieve 95 percent
compaction.

During this investigation, extremely soft surface conditions
were noted, particularly in the western half of the site. Extensive
dozer assistance was required for our drill rig to obtain access to
boring locations. This condition can be attributed to very heavy
rainfall during March and the tightness of the residual clay
which does not allow rapid drainage. Therefore, water tends to
sit on the surface and soften a zone 12 to 18 inches deep. This sur-
face zone consists of topsoil and probably a loose plow zone in
many areas of the site. It is our experience that soft conditions
can extend up to 3 feet in isolated areas where previous clearing
has left stump holes which were eventually filled. We have indi-
cated on the boring records where the water softened soils were
deeper than about 18 inches.

Grading: Prior to initiating fill placement in any areas, the or-
ganic surface soils should be stripped. Your plans for stripping the
upper 12 inches appear to be adequate. However, after stripping,
6 to 12 inches of water softened soils are likely to remain in most
areas, unless substantial site drainage has occurred. Such soft soils
should be scarified in place, dried and recompacted. Scarification
and drying can best be accomplished by a disc harrow which
turns the soils numerous times during a period of several hours on
a warm, sunny day. Turning the soils once will not suffice to air
dry the wet clays. Therefore, it is important that site grading be ac-
complished during a dry season. Some undercutting may be nec-
essary where wet soils extend too deep to scarify and recompact.

Structural fill should be placed in maximum 8-inch lifts and
compacted to at least 95 percent of the soil’s maximum dry den-
sity as determined by the Standard Proctor compaction test. The
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upper 12 inches of subgrade beneath pavements should be com-
pacted to at least 98 percent. Soil moisture during placement
should be within 3 percent of the optimum moisture content.
Comparison of in-place moisture to optimum values of Proctors
#1 and #2 indicate that drying of the borrow soils will be neces-
sary prior to placement as structural fill. Provisions should be
made to scarify and dry sections of the borrow area prior to mov-
ing the soils into the fill areas. Effective use of grading equip-
ment will be required to coordinate drying of one area while
hauling already dry soils from another area.

There is no dispute that P&L encountered excessive moisture in the
soil at the project site and that its performance was delayed and made
more difficult as a result.

How do you reconcile the fact that Roadway did not provide the Law
Engineering report but P&L never asked to see it? Is P&L entitled to re-
cover its added cost as outlined in its claim?

Exercise 10-12: Flippin Materials Co. and U.S.
Government

Flippin Materials Co. was part of a joint venture of nine large construc-
tion enterprises that built the Bull Shoals Dam in Arkansas for the U.S.
government. Flippin’s role was to manufacture sand and crushed rock
from limestone found in a government-owned mountain (Lee Moun-
tain) near the Bull Shoals area and to deliver this aggregate to the dam
site for use in the concrete required for the Bull Shoals Dam.

For coarse aggregate, Flippin was to be paid $2.41/ton, and the esti-
mated quantity was 2,700,000 tons. For fine aggregate, the price was
$2.54/ton and the estimate was 1,100,000 tons. Flippin was also to be
paid $0.30 per cubic yard for waste material stripped from above and in
and around the rock formations.

A major consideration in bidding on quarrying work of this kind is
the nature of the material underlying the surface of the quarrying area.
Limestone is a good source of rock for aggregate, and it was known to be
there. If the cavities in the limestone are empty or filled (partially or
wholly) with sand, the job is a normal one because sand does not hinder
the breaking up of limestone for the aggregate; but if the limestone cav-
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ities are filled with clay, unusable for aggregate and contaminating the
rock, there is much additional material to be stripped and wasted.

Before the contract was executed, the government drilled 33 holes in
the mountain to ascertain the character of the underlying material. The
government then supplied to Flippin the drawings of the profiles (or
logs) of these borings, which showed cavities in the limestone formation
by solid black markings; there was no statement, however, whether the
cavities were void or wholly or partially filled with sand or clay. The ac-
tual cores of the borings were retained and were available to, and in-
spected by, Flippin. On the basis of the contract drawings and
core-borings, as well as the other facts of which it was aware, Flippin
had no reason to know that a large part of the subsurface material in Lee
Mountain was contaminated with clay.

The plaintiff found much more clay-contaminated rock than (it now
says) it expected or was led to expect and was therefore required to remove
much more waste material. It also says that because of the clay it was
forced to change from an operation at the side of the mountain to a more
difficult and expensive one at the crest. Its claim is that it did not know and
was not told of the probable extent and area of the clay in Lee Mountain
but that the defendant did have the information (from its precontract test
borings), which it failed to reveal to the plaintiff, as it should have.

The government also had field logs, recording the actual findings of
the inspectors and geologist, which contained considerably more infor-
mation than was shown on the contract drawings. From these field logs,
it could readily be determined that a great many of the cavities shown in
the contract drawings were clay-filled. The field logs were kept at the
U.S. Army Corps of Engineers’ field office, where the actual boring-cores
were on display and inspected by Flippin’s representatives; Flippin
failed to make such a request.

At a prebid conference, Flippin was informed in writing that “results
of explorations and tests, including cores from some of the borings, are
available at the Bull Shoals suboffice, Mountain Home, Arkansas.” Sec-
tion SC-12 of the contract specifications similarly provided that the “re-
sults of all borings and tests, including samples of core, which have been
made by the Government, of the materials contemplated for use under
these specifications are available at the Bull Shoals suboffice, Mountain
Home, Arkansas, for examination by the bidders.”

How do you balance the failure of the government to impart all the
relevant information it had in its possession with failure of the contrac-
tor to ask for this information? Should Flippin’s claim be honored?
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Exercise 10-13: Public Constructors and State of
New York Department of Public Works

Public Constructors, Inc., and the State of New York Department of
Public Works (NYDPW) entered into a highway construction contract
dated November 10, 1965, for the construction of a portion of the new
Route 17 in Delaware County. The contract provided for the construc-
tion of 5.68 mi of main road, 7.72 mi of access road, and four bridge
structures. The plans were formally approved and accepted by appro-
priate NYDPW officers on September 21, 1965. The contract was adver-
tised for bids in early October 1965, and final bids were received during
the latter part of that same month, approximately three and a half
weeks later. Public, as the low bidder, was awarded the contract on No-
vember 10, 1965, and began work on or about December 20, 1965. The
amount of Public’s bid was $11,856,562.50. The project was completed
on January 15, 1969.

In 1952 and 1953, many years before the letting of this contract,
NYDPW began subsurface explorations along the contract site. The re-
sults were transcribed into boring logs and forwarded to the state’s Soils
Bureau in Albany. The Albany Bureau also made its own on-site investi-
gations in 1952, and in 1956, seismic tests were conducted at the site. In
1962, the state through its Binghamton field office conducted further on-
site soils explorations, mainly the taking of 145 test borings. Analyses of
these test borings were prepared and compiled by the unskilled field
workers. (This compilation is referred to as the “Binghamton borings.”)
In 1963, the samples were inspected by skilled technicians at the Albany
Soils Bureau, whose findings were written up and became known as the
Albany laboratory logs. The 1952-1953 borings and the Albany labora-
tory logs were not released to Public Constructors. The 1952-1953 bor-
ings and the Albany laboratory logs presented a different picture of the
contract site than did the Binghamton field borings, which, in addition
to presenting information tending to indicate far fewer problems, were
prepared by untrained staff members who failed to comply with the
state’s own specifications for recording the information.

When work began, Public encountered wet subsurface conditions
that disrupted its excavation and embankment operations. When deep
cuts were made, fill areas were not sufficiently extensive to permit the
placing of excavated material in the required thickness of layers to dry
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out, and therefore when excavated material was wet, Public was com-
pelled to cease operations, resulting in extensive delays. Public claims
that the state provided incorrect and misleading information indicat-
ing that subsurface soil consisted primarily of coarse-grained material
that had the capacity to shed moisture, whereas in fact the subsurface
soil consisted primarily of fine-grained materials lacking the capacity
to permit compaction in moist conditions, and that conditions of ex-
cessive moisture were present that the state failed to disclose. The ef-
fect of encountering these unanticipated conditions was to require
Public to increase the scope and number of drainage structures and to
change its earthwork operations in light of the embankment problems
that it encountered.

The NYDPW relied on the position that adequate information was
provided in the material furnished to bidders and that Public itself
must bear the responsibility for not being aware of the conditions be-
cause of its failure to conduct adequate prebid, on-site investigations.
The state further claims that it is excused from liability by virtue of a
provision in the contract advising bidders that they were not entitled to
rely on the accuracy of descriptions of subsurface conditions contained
in bidding documents.

Is Public entitled to its claim?

Exercise 10-14: E. H. Morrill Co. and California
Department of Public Works

The E. H. Morrill Co. and the Department of Public Works of California
contracted in 1962 for the construction of the Monolnyo Conservation
Facility in accordance with plans, specifications, and special conditions
attached to the written contract. Special Condition 1A-12 provided

SPECIAL SITE CONDITIONS. The site is situated on a terminal
moraine. The soil is composed of granite boulders, cobbles, peb-
bles, and granite sand. Boulders which may be encountered in
the site grading and other excavation work on the site vary in
size from one foot to four feet in diameter. The dispersion of
boulders varies from approximately six feet to twelve feet in all
directions, including the vertical.
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Section 4 of the General Conditions read, in part

Examination of Plans, Specifications and Site of Work: The bid-
der shall examine carefully the site of the work and the plans and
specifications therefor, and shall satisfy himself as to the charac-
ter, quality, and quantity of surface and subsurface materials or
obstacles to be encountered. He shall receive no additional com-
pensation for any obstacles or difficulties due to surface or sub-
surface conditions actually encountered.

If discrepancies...are found in the plans and specifications
prior to the date of bid opening, bidders shall submit a written
request for a clarification.

Where investigations of subsurface conditions have been
made by the State in respect to foundation or other structural de-
sign, and that information is shown in the plans, said informa-
tion represents only the statement by the State as to the character
of material which has been actually encountered by it in its in-
vestigation, and is only included for the convenience of bidders.

Investigations of subsurface conditions are made for the pur-
pose of design, and the State assumes no responsibility whatever
in respect to the sufficiency or accuracy of boring or of the log of
test borings or other preliminary investigations, or of the inter-
pretation thereof, and there is no guaranty, either expressed or
implied, that the conditions indicated are representative of those
existing throughout the work.... Making such information
available to bidders is not to be construed in any way as a waiver
of the provisions of the first paragraph of this article and bidders
must satisfy themselves through their own investigations as to
conditions to be encountered.

Morrill contends that the special condition was false in that it mis-
represented the true character of the site and that the boulders found
were substantially larger and more concentrated than represented. It is
further alleged that the state knew or should have known that the rep-
resentation was false, because of the state’s superior knowledge of the
site. Although Morrill inspected the site, it alleges that it was unable to
discover facts to contradict the representations, and that it relied on
those representations in submitting the bid that became the basis for
the contract.

Did the state misrepresent the site? Is Morrill entitled to its claim?
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Additional Case

The following is an additional case related to issues associated with neg-
ligent misrepresentation. The reader is invited to review the facts of the
case, apply the decision criteria in the flowchart, reach a decision, com-
pare it with the judicial decision, and determine the rationale behind the
judicial decision.

Bilt-Rite Contractors, Inc., v. The Architectural Studio (Pennsylvania).



Chapter 11

Detfective Specifications

This chapter focuses on the theory of implied warranty as it applies to de-
fective plans and specifications and the rules used to resolve defective
specification disputes. Because the directive may originate from the
specifications or plans, the term “defective specifications” refers to both.

Contract Language

There is no specific language in the contract dealing with defective spec-
ifications. The contract does not contemplate defects. AIA A201 (1987),
Art. 4.2.1 says,

The Contractor shall carefully study and compare the Contract
Documents and shall at once report to the Architect any error, in-
consistency or omission he may discover. The Contractor shall
not be liable to the Owner or Architect for any damage resulting
from any such errors, inconsistencies or omissions in the Con-
tract Documents.

The warranty clause may also be relevant. A typical material and
workmanship warranty clause can be found in AIA A201, Art. 4.5 (1976),
which states in part,

The Contractor warrants to the Owner and Architect that all
equipment and materials furnished under this Contract will be
new unless otherwise specified and that all work will be of good
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quality, free from faults and defects and in conformance with the
Contract Documents.

Under this clause, the contractor’s obligations are limited to the qual-
ity of equipment, materials, and workmanship. The exact wording of the
clause is important because the contractor may be obligated to do more
or the risk allocation may have been changed.

Background
Defective Specifications vs. Differing Site Conditions

It is not always clear if a disagreement should be resolved as a differing
site condition (DSC) or as a defective specification. Each situation has
different criteria that must be met, and recoveries are based on different
principles.

Information or Instruction

The primary difference between defective specifications and differing site
conditions is the type of data at issue. Differing site conditions deal with
information about the conditions to be encountered, whereas defective
specifications deal with instructions or details of construction.

Reliance

With a DSC claim, a contractor shows that he relied on the information the
owner provided. With defective specifications, it is not necessary to show
that the contractor relied on the instructions because he had no choice and
was required to follow the instructions provided by the owner.

Legal Theories—Implied Warranty

Defective specification claims are premised on the implied warranty of
the adequacy of the plans and specifications supplied by the owner. Im-
possibility and commercial impracticability are closely related alterna-
tive theories for presenting defective specification issues, with particular
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application in the case of performance specifications. DSC claims are
premised on the DSC clause in the contract, or in the absence of such a
clause, under a misrepresentation theory.

Implied warranty is a broad legal theory that applies to many aspects
of construction. For example, there are implied warranties relating to the
quality of workmanship provided by contractors and the suitability of
products furnished by manufacturers. This book covers only implied
warranties applied to the construction plans and specifications.

In most situations, by providing a method specification, the owner im-
plies a warranty that the specifications are adequate to achieve the de-
sired purpose. As explained by the U.S. Supreme Court, this concept rests
on the presumed expertise of an owner where it sees fit to prescribe de-
tailed specifications (J. D. Hedin Construction Co. v. U.S.). In the United
States v. George B. Spearin decision, the Supreme Court concluded that if
a contractor is bound to build according to detailed specifications, the
contractor is not responsible for the consequences of the defects.

The argument for an implied warranty rule is particularly convincing
when the detailed design in question is complex, state-of-the-art, or re-
lies on engineering data not readily available to the contractor. Founda-
tion designs, for example, often fit this last case. The contractor is not
obligated to evaluate soil conditions and anticipated loading conditions
to ascertain if the foundation will function properly.

Rules of Application

Fig. 11-1 is a flowchart of the rules for contractors and administrators to
apply to defective specification disputes.

Primary Issues Governing Disputes over Defective
Specifications

In dealing with disputes over defective specifications, several overrid-
ing questions arise:

o What caused the failure?
» Which party had control over the feature that led to the failure?
+ Did the contractor follow the specifications? (method directive)
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Figure 11-1. Decision Tree for Disputes Involving Defective Specifications.
SOURCE: Thomas et al. 1995, ASCE

+ Could the work have been successfully performed by any
method? (performance directive)
+ Did the contractor warrant the outcome?

What Caused the Failure?

The implied warranty concept applies only to method specifications
(Stuyvesant Dredging Co. v. U.S.). Because most contract clauses are a
mixture of method and performance requirements, it is imperative to
identify what caused the failure. The following steps should be helpful:
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1. Determine the nature and extent of the failure.
2. Identify the apparent cause of the failure.
3. Identify the root cause of the failure.

An example is worthwhile to illustrate how to determine the cause of
failure. Suppose a building fails because cracks are found in a footer.
There are many potential causes. The failure may be a workmanship
problem caused by the contractor adding water to the mix or not pro-
tecting the plastic concrete from freezing. Under AIA A2o01, Art. 4.5
(1987), this cause is within the contractor’s control. However, if the fail-
ure was because the footer was undersized, the bearing capacity of the
soil was incorrectly determined, or the service loads were underesti-
mated, the design-related issues pertain to the part of the specification
that the owner controls. The process of identifying the cause of the fail-
ure is illustrated in Fig. 11-2.

ROOT CAUSE APPARENT CAUSE NATURE OF THE FAILURE
Improper QC
Practices -‘--“‘“*a_
‘H‘“‘M.\ Improper
—_— //," Workmanship
Inadequate Soil '_/"” \\
Compaction \\
N
M,
*,
Footer 3\
Undersized '“"--._\ \
T
] S
. Improper Cracks in
) '_/___,’-7 Design P - Footer
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Figure 11-2. Flow Diagram lllustrating Cause of Failure.
SOURCE: Thomas et al. 1995, ASCE
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There are two defective situations: when the item cannot be con-
structed, and when the end product fails to meet the end requirements.
These two situations are discussed below.

In the first situation, it may be impossible or commercially impracti-
cal to construct an item. Frequently, change orders and design changes
are an acknowledgment that the design was defective.

The second type of failure, which is more common than the first, re-
sults when the end product does not measure up to the owner’s expec-
tations as expressed in the contract documents (Haehn Management Co.
v. U.S.). Sometimes, this problem arises when the contract contains both
a method that the contractor must follow and an outcome that the
method must achieve. Several examples illustrate this situation.

The specification was considered defective in McCree and Company
v. State of Maine, where the contractor was unable to achieve the com-
paction required. The contract also included a detailed method that the
contractor was required to follow.

Similarly, an Illinois court ruled that the specification was defective in
W. H. Lyman Construction Co. v. Village of Gurnee, where the required
method for sealing manhole bases did not result in the manholes meet-
ing the infiltration limits required by the contract.

Another common source of dispute is when the final outcome does
not satisfy the owner. Typically, disputes occur when the owner re-
quires the contractor to take corrective action because the outcome is
unacceptable.

In Puget Sound National Bank of Tacoma v. C. B. Lauch Construction
Co., the owner required the contractor to apply a third coat of paint to an
apartment complex when the required two coats showed excessive fad-
ing. In awarding compensation to the contractor, the court noted,

The contract called for a two coat paint job, not three, and
whether the job was sufficient or not, it was the specification
under which [the contractor] did the painting.... He was to
apply two coats of paint of a specified kind, and whether or not
it was sufficient was a matter over which [the contractor] had no
control. (Puget Sound National Bank of Tacoma v. C. B. Lauch
Construction Co.)

It is not sufficient for the contractor simply to show that he or she fol-
lowed the plans and specifications. This issue was explored in Mayville-
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Portland School School District No. 10 v. C. L. Linfoot Co., when the con-
tractor refused to repair or replace a tank he installed, which was dam-
aged and was unfit for its intended purpose. Linfoot claimed that he
installed the tank according to the plans and specifications, and there-
fore, was not responsible for the damage. The court stated,

These North Dakota cases and the cases cited from other juris-
dictions, therefore do not automatically relieve the contractor of
liability for defects when he has followed plans and specifica-
tions furnished by the other party. The contractor, however, may
be relieved of liability if the plans or specifications furnished by
the other party were defective or insufficient, and such defects
or insufficiency caused the damage complained of. (Mayville-
Portland School District No. 10 v. C. L. Linfoot Co.)

The Mayville-Portland decision discussed several cases that imply
that the contractor simply has to show that he followed the plans and
specifications and does not have to show that the plans were defective,
but the court noted that the plans were, in fact, defective in all these
cases (Mayville-Portland School District No. 10 v. C. L. Linfoot Co.).

Which Party Had Control over the Feature That Led to the Failure?

Specifications can be a method or performance (end result) type. The
central question here is whether the contractor had any latitude or con-
trol over the aspect that caused the failure. Thus, the importance of iso-
lating the cause of the failure is apparent. The operative parts of the
contract may be a simple directive to the contractor to follow a certain
sequence of construction or it may be a requirement to construct a footer
of a certain size, with so much reinforcement. In both instances, the con-
tractor may have no latitude. As indicated in these two examples, the
directive aspect is not limited to specifying procedures. The central issue
is the latitude the contractor had in how the work was done. The direc-
tive may be found in the plans or specifications.

Alternatively, the specifications might say that the contractor is sup-
posed to secure and protect the work, perform the work in a workman-
like manner, and produce a product that performs in a certain way. This
part of the contract documents is performance-related because it gives
the contractor a choice in how to perform the task.
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Method Directive

Was It a Precompletion Loss?

The concept of implied warranty generally does not apply if the fail-
ure occurs before completion of the structure or component. The con-
tractor is normally responsible for protecting the work during
construction, and the theory of implied warranty does not extend to a
precompletion loss (Utility Contractors, Inc., v. U.S.). The owner does
not warrant that a partially completed structure will not be damaged,
and he or she does not have an obligation to design a structure such that
it is impermeable to any damage during the course of construction. As
stated in Utility Contractors, Inc., v. United States,

...absent any contract provision to the contrary, the government
implicitly warrants that satisfactory performance will result. This
is not a warranty against pre-completion losses.... (The owner
was not required to) provide protective measures so the project
could be built under all situations, including heavy rainstorms.

An exception to the precompletion loss rule is when the component
would have failed anyway. Blue Bell, Inc., v. Cassidy illustrates this ex-
ception. During the course of construction of an industrial building, two
building columns failed due to excessive soil settlement. This settlement
also caused a portion of the roof to collapse. There was no evidence that
the contractor was negligent in protecting his uncompleted work; rather,
the evidence indicated that the columns would have failed even if the
structure was complete. In this situation, the contractor was not liable
for the building failure (Blue Bell v. Cassidy).

A similar conclusion was reached in Miller v. Guy H. James Construc-
tion Co., where the contractor was awarded his repair costs when heavy
rains washed out his partially completed ditch liner. The court allowed
recovery because the final design slope was too steep and allowed the
runoff to flow at excessive velocity. The drainage system design was de-
fective, and the finished project as designed would probably have been
damaged even if completed (Miller v. Guy H. James Construction Co.).

Was the Defect Patent?

When the contractor knew, or should have known, that the contract
documents were defective, the contract usually imposes on the contrac-
tor a duty to call the defect to the attention of the owner (Beacon Con-
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struction Co. of Massachusetts v. U.S.). This duty is based on the princi-
ple that a contractor cannot knowingly produce something useless and
then charge the customer for fixing it (R. M. Hollingshed Corp. v. U.S.).
To be considered obvious (patent), the error must be glaring and signif-
icant. Few situations are such that the error is so glaring and significant
as to be considered a patent error.

A patent error was discussed in Allied Contractors, Inc., v. United
States. Allied was constructing a Nike launching area for the U.S. Army
Corps of Engineers. The contract required the construction of two un-
supported 4-in. thick masonry walls against an earthen embankment.
The contract did not require any support for the walls, but the walls
were to be waterproofed by another contractor and backed by a 2-ft-
thick concrete wall. Heavy rains caused the masonry walls to collapse.
The contractor claimed that it built the walls exactly as called for by the
plans and that improper design was the cause of the failure. Rejecting
the contractor’s argument, the court found,

It is not true that [Allied] was justified in blithely proceeding
with its work in the face of obvious and recognized errors. The
obligation was cast upon [the contractor] to do something about
it.” (Allied Contractors, Inc., v. U.S.)

Patent errors do not protect the owner if the contractor discovers a
significant error and calls it to the owner’s attention. In Ridley Invest-
ment Co. v. Croll, the owner was responsible where the contractor noti-
fied the owner of a defective design because of unsuitable soil under a
floor slab. The owner directed the contractor to continue work without
making provisions for additional support, but excessive settlement
caused damage to the facility.

Case Study

Patent Defect in the Contract Requirements

Enid Corp. v. H. L. Mills Construction Co.
101 S0.2d 906 (1958)

Enid Corp. and H. L. Mills Construction Co. (Mills) entered into an oral
contract whereby Mills was to build certain roads in Biscayne Key Es-
tates. The roads were to be built to grade stakes that were set by Enid’s
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engineer. Enid continually inspected the work from day to day and at all
times had control of the elevation to which the finished roads were to be
built. The stakes were set for a 5-ft elevation of the completed roads.
Both parties knew the character of the subsoil at the time of entering into
the work and at the time the work was being done; moreover, each was
fully aware of the possibility that roads built on such soil might settle.
The roads were inspected during the progress of the work by a county
inspector who was principally concerned with the depth of rock and
with the surfacing. The roads were completed according to the county
specifications and at the elevation set and required by Enid.

During the course of the work, Mills was fearful that the roads might
settle and wanted to build them higher than the elevation set by Enid.
Mills advised Enid that the roads might settle, but Enid would not per-
mit Mills to build the roads higher because a higher road would have re-
quired additional fill on the lots.

Soon after the work was complete, there was a slight settlement of
some portions of the road so that the roads were below the 5-ft elevation
as required by Enid. Can Enid require Mills to raise the road elevations
at Mills’s expense?

The Third District Court of Appeals of Florida said no. The court said,

...the court had a right to believe the roads were constructed in
accordance with (Enid’s) direction and against (Mills") admoni-
tions that they might subside. In such a situation (Enid) assumed
the risk of subsidence.... If the Court had not found that (Enid)
was fully aware of the condition of the subgrade both before the
oral contract and when poor conditions were encountered, we
would have been presented with a different situation.

Did the Contractor Deviate?

The contractor may not deviate from the specifications, even if the
specification is defective. This exception to the implied warranty rule is
based on the general rule that when an owner specifies a particular
method or design, the contractor has no right to depart from those plans
and specifications. If a contractor deviates, he or she becomes the guar-
antor of the strength and safety of the structure (Clark v. Pope).

This rule was used in Valley Construction Co. v. Lake Hills Sewer Dis-
trict, when the contractor deviated from the specifications while in-
stalling a sewer line. The contract called for the contractor to hand-shape
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the trench bottom so that the pipe would rest uniformly on the bottom.
During excavation, the contractor encountered hardpan material and
determined that hand-shaping was impossible. He orally requested per-
mission to use bedding gravel, which was a unit-price pay item in the
contract requiring permission from the engineer. When the engineer dis-
approved the contractor’s request, the contractor chose to deviate from
the contract by using a cushion-course method for installing the pipe.
When 48 sections of the pipe that the contractor installed using this
method broke after a heavy rain, the contractor refused to replace the
broken sections. The court acknowledged that expert witnesses agreed
that bedding material was required and that hand-shaping the trench
was not an adequate method, but stated,

Be that as it may, respondents (the contractor) agreed to follow the
specifications provided by appellant (the owner); as long as they
did so, they would not be liable for disastrous consequences....
[The contractor] would only be discharged from nonperformance
or poor workmanship by following the specifications. (Valley
Construction Co. v. Lake Hills Sewer District)

In Robert C. Regan v. Fiocchi, a masonry subcontractor installing
brick veneer walls did not install wall ties at the spacing required by the
specification. When several walls bulged, the deviation was discovered,
and the subcontractor was ordered to correct the condition. The sub-
contractor refused to perform the corrections. The court ruled in favor of
the owner, given that the contractor chose to depart from the specifica-
tions (Regan v. Fiocchi).

The contractor may be able to overcome the deviation rule if he or she
can show that the deviation was minor and had nothing to do with the
failure. For example, in Burke City Public School v. Juno Construction,
the contractor was able to recover when he proved that the damage to a
roof was not caused by his slight deviations from the specifications but
was caused solely by the defective design. Clearly, contractors place
themselves at great risk when they deviate from the plans and specifi-
cations which they have agreed to follow.

Did the Owner Approve the Deviation?

The contractor is likely to recover his or her costs if the owner ap-
proves the deviation. W. H. Lyman Construction Co. v. Village of Gurnee
is a recent case that illustrates this point. The village contended that the
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contractor was liable for additional costs because he deviated from the
specifications to seal the manhole bases. The court rejected this argu-
ment because the deviation was approved by the engineer, W. H. Lyman
Construction Co. v. Village of Gurnee).

The contractor may be able to recover if the owner knows of a devia-
tion but accepts the completed structure anyway. The rule states that

Where the owner accepts a structure without complaining,
within a reasonable time, of defects or contract deviations which
are known to him or which are open, obvious and apparent, he
is precluded from seeking damages for those defects or devia-
tions. (Havens Steel Co. v. Randolph Engineering Co.)

Did the Contractor Assume the Risk?

Assumption of risk is a matter of how other clauses in the contract are
worded, and the determination may be based on certain legal interpre-
tations. Therefore, if the dispute comes down to this issue, legal guid-
ance is advised.

Owners sometimes include exculpatory and specifically worded war-
ranty clauses in the contract in an effort to shift the responsibility for the
adequacy of the plans and specifications to the contractor. However, dis-
claimers and exculpatory clauses are not often successful if the owner
has provided a detailed design that the contractor is required to follow.
Conversely, warranty clauses are occasionally so specific that the risk of
the defective specifications shifts to the contractor. Exculpatory clauses
are not favored by courts and are strictly construed against the party
seeking to benefit from them.

It has long been held that general disclaimers, such as those requiring
the contractor to visit the construction site and to check the plans and
specifications, have limited effect on the implied warranty of the suffi-
ciency of the plans and specifications if the defect is patent. As stated in
Unites States v. George B. Spearin,

The obligation to examine the site did not impose upon him (the
contractor) the duty of making a diligent inquiry into the history
of the locality, with a view to determining, at his peril, whether
the sewer specifically prescribed by the government would
prove adequate. The duty to check plans did not impose the ob-
ligation to pass upon their adequacy to accomplish the purpose
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in view. And the provision concerning contractor’s responsibility
cannot be construed as abridging rights arising under specific
provisions of the contract.

The defect in the Spearin case was not readily apparent from a site visit.

Specifically worded disclaimer clauses are sometimes determined to
be valid. A clause included in the contract in Philadelphia Housing Au-
thority v. Turner Construction Co. serves as an example. The method
specification for interior painting for a housing development was defec-
tive, and the contractor was forced to use a different and more expensive
paint than specified in the contract. However, the contract also included
the following exculpatory clause:

By submitting a bid the bidder agrees that he has examined the
site and the specification and drawings, and where the specifica-
tion requires in any part of the work a given result to be pro-
duced, that the specifications and drawings are adequate and the
required result can be produced under the specification and
drawings. No claim for any extra work will be allowed because of
alleged impossibilities in the production of the results specified
or because of inadequate or improper plans and specifications
and wherever a result is required, the successful bidder shall fur-
nish any and all extras and make any changes needed to produce,
to the satisfaction of the local authority, the required result.
(Philadelphia Housing Authority v. Turner Construction Co.)

The court found that the clause had shifted the risk to the contractor,
and the contractor was not allowed to recover the additional costs.

However, specific disclaimers are not often valid. The outcome in W.
H. Lyman Construction Co. v. Village of Gurnee is more typical. In ad-
dition to the detailed design for the submerged manhole bases, the spec-
ification included a clause holding the contractor solely responsible for
meeting the infiltration limits set in the contract. The provision required
the contractor to indicate in writing, with his proposal, if he could not
comply with the infiltration requirements. The method required by the
specifications proved defective, and the contractor eventually received
permission to seal the manhole bases using a method originally prohib-
ited by the plans and specifications. The court found the disclaimer to be
an attempt to shift responsibility for the adequacy of the specifications
without providing the contractor the opportunity to choose the method
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of sealing the bases. This provision was determined by the court to be
against public policy that an owner should imply a warranty of the suf-
ficiency of method specifications (W. H. Lyman Construction Co. v. Vil-
lage of Gurnee).

The differences in Philadelphia Housing and Lyman would appear to
be the latitude granted the contractor. In Philadelphia Housing, the con-
tractor could perform the painting in the manner he chose. In Lyman,
the contractor was instructed on how to seal the manholes. The attitude
of the courts seems to be that the owner cannot describe what he wants
and how the contractor is to accomplish the work and then disclaim re-
sponsibility when the method does not work.

If the language of the warranty clause is clear and specific, the clause
is likely to be upheld. When the clause is less explicit, the court examines
other contract clauses and the actions of the parties to determine the in-
tent of the warranty clause. The language of the other clauses and sur-
rounding facts are also relevant. Generally, courts are hesitant to shift
the risk of the adequacy of the design unless the contract has clearly
spelled out the intent that the risk was shifted to the contractor.

Warranty clauses like the standard 1987 American Institute of Archi-
tects Guaranty Clause, Art. 3.5, require the contractor to remedy any de-
fects caused by faulty materials and workmanship that appear within a
specified time period, which is usually one year. Although occasionally
challenged, courts have consistently held that, when a general warranty
clause extends only to materials and workmanship, the contractor is not
responsible for a failure due to a defective design (Teufel v. Wiernir). Oc-
casionally, however, warranty clauses are written such that the contrac-
tor guarantees the performance of the finished product regardless of the
reason it fails or is defective. In Shopping Center Management Co. v.
Rupp, the contractor provided two submersible sewage pumps that met
the contract requirements, were approved by the architect, and were in-
stalled according to the plans. Shortly after installation, the pumps failed
because the pumps were not built to operate under the conditions at the
site. The warranty clause read,

The contractor shall guarantee the satisfactory operation of all
materials and equipment installed under this contract, and shall
repair or replace, to the satisfaction of the owner or architect, any
defective material, equipment, or workmanship which may
show itself within one year after the date of final acceptance.
(Shopping Center Management Co. v. Rupp)
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The court held that under the language of the guarantee, the contrac-
tor assumed the risk that the equipment would operate satisfactorily.
The wording of this clause should be compared to the wording of the
AIA Art 4.5 (1976).

Another court came to a similar conclusion: that the warranty clause
required the contractor to guarantee the installation of a heating system
that failed. The warranty clause held the contractor responsible “for
anything that goes wrong a year from the date of completion.” The con-
tract required the work to be done in strict accordance to plans and spec-
ifications, and there was no evidence that the contractor did not conform
to the requirements, but the court concluded that the contractor made an
express and comprehensive warranty that the heating system would
give reasonably satisfactory performance for a year after its installation
(Shuster v. Sion).

Occasionally, other clauses have been found to establish an implied
warranty. For example, in Emerald Forest Utility District v. Simonsen
Construction, a combination of clauses amounted to an express guaran-
tee to provide a working sewer, free from defects. Although the owner
failed to provide sufficient plans and specifications, the court deter-
mined that a clause requiring the contractor “to complete the structure
according to the contract and to prepare the site and structure in a work-
able condition for final acceptance” combined with a provision that all
work be “able to pass any inspection, tests or approvals provided for in
the contract” was an express warranty that the sewer line would be ac-
ceptable (Emerald Forest Utility District v. Simonsen Construction).

A similar decision was reached by the Louisiana Supreme Court in
Brasher v. City of Alexandria. The court concluded that a clause requiring
the contractor to “correct any deficiencies existing in the sewers, manholes
or other appurtenances, and put the entire system in working condition”
was an express requirement to provide a complete working sewer system.

Performance Specifications

Where directions are of the performance type, the contractor bears a con-
siderably greater risk in producing the desired end result. The applica-
ble legal rule generally is that the contractor must prove that
performance is impossible or commercially impractical to be excused
from compliance with a performance specification.
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The primary feature of a performance directive is that it will “set forth
an objective or standard to be achieved, and the successful bidder is ex-
pected to exercise his ingenuity in achieving that objective or standard
of performance, selecting the means and assuming a corresponding re-
sponsibility for that selection” (J. L. Simmons Co. v. U.S.).

Was Performance Impossible or Commercially Impractical?
Degree of Impossibility

A performance specification is defective only if the requirement set forth
is impossible or commercially impractical. Absolute impossibility im-
plies that the work is physically impossible or beyond the state of the
art. Commercial impracticality exists if the work is physically possible,
but at great cost. As stated by Williston (Jaeger 1961),

The true distinction is not between difficulty and impossibility. A
man may contract to do what is impossible as well as what is dif-
ficult, and be liable for failure to perform. The important ques-
tion is whether an unanticipated circumstance has made
performance of the promise vitally different from what should
reasonably have been within the contemplation of both parties
when they entered into the contract. If so, the risk should not be
thrown on the (contractor).

Thus, to prevail on a claim based on commercial impossibility, a con-
tractor must show that the difficulty is far beyond what the parties con-
templated when the contract was made. In determining whether
something is beyond the contemplation of the parties, contractors nor-
mally prove this precisely by showing how much harder the work was
than anticipated. As stated by one court,

The doctrine ultimately represents the ever-shifting line, drawn
by courts hopefully responsive to commercial practice and
mores, at which the community’s interest in having contracts en-
forced according to their terms is outweighed by the commercial
senselessness of requiring performance. (Natus Corp. v. U.S.)

To determine what the parties contemplated, courts examine the en-
tire contract plus the actions of the parties. For example, if the work re-
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quired the contractor to use a special piece of equipment or method that
was clearly not envisioned by the contract, this fact might be an indica-
tion that the difficulty was beyond what was contemplated. Another in-
dicator might be if the difficulty was so great that the contractor could
not possibly complete the project within the scheduled completion date.

The decision in Tombigbee Constructors, Inc., v. United States is an il-
lustration of a commercially impractical specification. Although the con-
tractor was able to achieve the required 95% compaction, the court was
influenced by testimony that “compaction was achieved slowly, with
difficulty and great cost, with the use of a variety of equipment, and
without possibility of meeting the construction schedule.” The court
also found it significant that, approximately halfway through the job,
the owner consented to a change order to allow the contractor to add
Portland cement to the soil for the remainder of the project. The court
treated the change order as an admission that the compaction could not
be achieved within the time set forth by the contract.

The Tombigbee decision is contrasted by Baton Rouge Contracting Co.
v. West Hatchie Drainage District, where the contractor was unable to re-
cover additional costs when he encountered difficulty maintaining a re-
quired 1:1 slope on the bank of a channel he was dredging. The contractor
argued that the 1:1 slope was commercially impractical and that a flatter
slope was more desirable. The court ruled against the contractor, where
the contractor was able to achieve the slope as specified. The project was
also completed within the specified time. The significant difference be-
tween the two cases was not the degree of difficulty encountered, but the
difficulty appearing to be beyond the contemplation of the parties.

Performance Must Be Impossible by Any Method

Because the contractor is not limited to one method, he or she has the
added burden to show that the outcome could not be met by any reason-
able method, and not just the one chosen. In Koppers Co. v. United States,
Koppers chose to abandon efforts to produce runway matting for an air-
port when their first attempt to meet strength requirements was unsuc-
cessful rather than use a different core material or alter their fabrication
procedures. Based on their initial attempt, Koppers concluded that the
specification was commercially impractical because of the abandoned per-
formance. The court found that Koppers did not show that “a competent
contractor either could not have performed the contract or that perform-
ance involved unreasonable and excessive costs” (Koppers Co. v. U.S.).
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Subjective or Objective Impossibility?

Impossibility can be either objective or subjective. The difference can be
thought of as the difference between “it cannot be done” (objective) and
“I cannot do it” (subjective). A contractor is not excused from perform-
ing the contract due to subjective performance (Restatement of the Law
1979). Two cases illustrate this point.

In Ballou v. Basic Construction Co., the contractor failed to produce 200
precast concrete columns satisfactorily. The contractor argued that the
columns, as designed, were extremely difficult to construct and that the
tight construction schedule required by the contract made performance
commercially impractical. The court found that the columns were possi-
ble to manufacture because the contractor had already manufactured 45
columns and that the failure to manufacture the columns was purely sub-
jective. No objective impossibility was shown. Simply because the con-
tractor could not manufacture 200 acceptable columns within the allotted
time did not excuse performance (Ballou v. Basic Construction Co.).

In B’s Co., Inc., v. B. P. Barber and Associates, Inc., a subcontractor
claimed that the installation of two water mains under a river was im-
possible when two attempts to install the lines were unsuccessful. The
court rejected the subcontractor’s claim because another contractor was
able to complete the project by using an alternative method of installa-
tion. The court found that,

... the evidence shows this to be a most difficult job requiring an
experienced crew and proper equipment, but the trial judge
found that it was not impossible to perform. It appeared most
difficult or perhaps impossible for the B’s Co. but apparently a
routine operation for an experienced operator in the field. (B’s
Co. v. B. P. Barber and Associates)

Did the Contractor Assume the Risk?

Where a specification is shown to be impossible or commercially im-
practical, the contractor may not recover if it can be shown that he as-
sumed the risk of impossibility. The assumption of risk generally occurs
when a contract clause specifically places the risk on the contractor. The
clause must be specific, and it must be clear that the risk of impossibil-
ity has been placed on the contractor.
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A contractor may also assume the risk of impossibility where it can be
shown that the owner or designer relied on the contractor’s knowledge
or expertise. Although this situation is uncommon with most ordinary
construction operations, it may occur if a project uses a new or state-of-
the-art construction technique or product. Under these circumstances, a
contractor may possess information or expertise superior to that of the
designer. If the owner relies on the expertise of the contractor, risk of fail-
ure may shift to the contractor. One must answer two inquiries: (1)
which party had the greatest expertise in the subject matter and (2)
which party took the initiative in drawing up the specifications and pro-
moting a particular design.

Where these criteria have been met, the case most often cited is Beth-
lehem Corp. v. United States. There the U.S. Army contracted for the
construction of an environmental test chamber. Because the designers
had limited experience in the design of this type of structure, they con-
sulted Bethlehem to determine which performance characteristics were
achievable. Bethlehem advised the designers on the limits of possible
performance, and this advice was used to develop the specification,
which was later revised before the advertisement based on a review by
Bethlehem. Bethlehem bid on the project and was subsequently
awarded the contract. The chamber was constructed, but did not meet
the performance requirements for control of relative humidity. The
court determined that the specification was impossible to perform, but
that Bethlehem had assumed the risk of nonperformance. Bethlehem
was aware that it was being consulted as a leader in the field and that
the army’s designers did not have expert knowledge (Bethlehem Corp.
v. U.S)).

Bethlehem is contrasted by City of Littleton v. Employers Fire In-
surance Co., where the court refused to find that the contractor had as-
sumed the risk of impossibility. During the course of construction, two
5-million-gal. water tanks collapsed. The parties entered into a sup-
plemental agreement for reconstruction, but the contractor subse-
quently refused to attempt reconstruction when he determined that
the revised design was impossible to construct without another col-
lapse. Both the contract and the supplemental agreement were based
on engineering data provided by the owner, and there was no showing
that the contractor possessed any superior expert knowledge. Addi-
tionally, nothing in the contract could be construed as shifting the risk
of impossibility to the contractor (City of Littleton v. Employers Fire
Insurance Co.).
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Illustrative Example

An example based on J. L. Simmons v. United States illustrates the rules
of application.

Statement of Facts

In October 1949, the Veterans Administration awarded a contract for
approximately $7 million to J. L. Simmons Company for the construc-
tion of a hospital and related facilities in Chicago, Illinois. During con-
struction of the pile foundations, it was discovered by the inspector that
the cast-in-place concrete piles would not support the design loads. To
correct the problem, the owner substituted a composite pile. The re-
vised specifications prescribed in detail the methods, sequence, and
procedures for driving and forming the piles. For example, “The casing
and a close fitting interior core were to be driven to a depth approxi-
mately equivalent to the length of the upper section of the pile. The core
was then to be removed and a pipe section inserted. The core was then
to be replaced and the pipe section driven to the required penetration
and bearing” (J. L. Simmons Co. v. U.S.). The contractor proceeded with
the installation of the pile foundations. After almost all 1,700 piles had
been driven, the contractor detected movement in some of the pile clus-
ters and notified the owner. After a complete evaluation of the piles, ex-
tensive restoration work was required to correct the movement
problems, leading to the dispute. The relevant questions from Fig. 11-1
are discussed below.

Analysis
What Caused the Failure?

The key issue of this dispute was what had caused the pile foundations
to move. Testimony by soil experts confirmed that mass movement
and drifting of piles and pile groups was inevitable under the se-
quence of operations required by the specification. Thus, the cause of
the failure was determined to be the sequence of operations specified
in the contract.
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Was It a Method or Performance Directive?

The owner contended that Simmons was contracted to produce the ulti-
mate design objective by application of its own skills and by the con-
struction methods of its own choice, subject only to minimum standards
prescribed for quality and workmanship. In essence, the owner’s posi-
tion was that the work was done under a performance specification.
However, every detail of the pile work was spelled out, including the
sequence; thus, the part of the specification that related to the failure was
clearly a method directive. Had the sequence not been specified, work
would have been done under a performance directive.

Was It a Precompletion Loss?

Although the project had not been completed, the failure was not related
to the contractor protecting the work. Would the component have failed
anyway? The answer to this question is probably yes.

Was the Defect Patent?

This was not an issue in this dispute.

Did the Contractor Deviate?

This rule was not questioned in court, and there was no attempt to show
that the contractor had not followed the specification. It is assumed the
contractor complied with the contract.

Did the Contractor Assume the Risk?

The contract contained standard government disclaimers and warranty
clauses. There was no express wording in the contract to shift the risk of
defective specifications to the contractor.

Synopsis

Based on the rules of application, the contractor should recover the
added cost. This analysis is consistent with the ruling of the court, which
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found that the contractor was entitled to the cost to restore the piles, plus
the costs of delays to the overall project.

Exercise 11-1: Blount Brothers and U.S.
Government

Blount Brothers Corp. and the U.S. government entered into a contract
dated August 12, 1982, for additions, alterations, and improvements to the
existing Air Force Hospital at Wright-Patterson Air Force Base in Ohio.
Provision 6.2.2 of the contract specified that the concrete for use in the
hospital walls be made using exposed tan and brown aggregate. It stated,

Aggregates for normal weight concrete shall conform to ASTM C
33. Maximum nominal aggregate size shall be 1” for slabs on
grade and footings and %" for all other work. Coarse aggregate for
exposed ribbed concrete walls shall be tan and brown washed river
gravel. Adequate supply of approved gravel shall be required to
provide uniform concrete for all exposed work. (emphasis added)

In addition, Provision 8 stated with relation to the concrete mix that
the goal was “uniformity in texture, color and distribution of aggregate
in [the] mix.” Provision 19.2 explained how the ribbed concrete walls
would be bush-hammered to expose the aggregate consistently and
completely. Nothing in the contract specified that the overall visual im-
pression of the concrete panels had to be a specific color or that a phys-
ical majority of the stones had to be tan or brown.

The contract required Blount to prepare sample concrete panels for
examination and approval by the government. On December 20, 1982,
Blount poured the required sample concrete panels. The government ex-
amined the sample panel and observed that the exposed aggregate was
not tan and brown. The contract did not call for bush-hammered panel-
ing that had a predominant visual impression of tan and brown. The ag-
gregate was approximately 85% various shades of gray, white, and blue.
At most, only 15% of the aggregate might be considered remotely ap-
proaching the color requirement of tan and brown.

Blount decided to pour a second sample concrete panel containing a
greater concentration of aggregate in the ribs. This panel was poured in
early February 1983, but the coloration problem remained unsolved. The
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aggregate still was largely gray and white. The government insisted that
the aggregate did not meet the contract specifications.

Other aggregate sources were investigated, although no other sample
panels were cast. Several aggregate samples from another stockpile at
the subcontractor’s place of business were examined, but with no satis-
faction. Blount tried to locate proper gravel sources at locations in Ohio,
Indiana, and Kentucky that were suggested by the government, but
these too were rejected. They also investigated additional sites in Ala-
bama and Georgia and offered these sources to the government. The
government was still not satisfied.

The main question was whether Blount’s failure to perform was
caused by their own actions or by defective specifications.

Exercise 11-2: Marine Colloids and M. D. Hardy

On November 22, 1974, Marine Colloids, Inc., a seaweed processor, sent
to three contractors a request for the submission of bids on a construc-
tion project. Among other aspects of the project, Marine Colloids sought
estimates of the cost of building a large metal-clad building with an ac-
companying firewall, plus a slab foundation for the future expansion of
an existing building known as the “pilot plant.” The description of the
tirewall in the bid request read in its entirety,

Firewall.

A firewall is to be constructed at the north end adjacent to the
slab area described under Item 1. The wall is to be constructed of
12" block construction for a two hour fire rating. The top edge of
the structure is to be concrete capped, with a 22 GA galvanized
iron flashing covering this concrete. The firewall will be flashed
to the building at both side walls and roof.

Assleeve of 12” channel shall be set in the wall to allow access
of necessary service piping, etc. and will receive a plate assembly
on each side of the block wall, filled with insulation. A design of
the holes for the two plates will be provided the contractor at a
later date.

Accompanying the bid request was a drawing of the entire proposed
project. If a contractor’s bid was accepted by Marine Colloids, that
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contractor was obliged under the terms of the bid request to “guaran-
tee soundness of construction for a minimum period to be specified as
one year from completion of the contract.”

Malcolm Hardy, president of M. D. Hardy, Inc., and William Greet,
the special projects engineer for Marine Colloids, met two days before
the bids were due. At that meeting, Greet explained the scope and pur-
pose of the proposed construction project and many specific dimensions
of the works to be built. Greet told Hardy that the firewall must be built
of 12-in. concrete blocks, extend 2 ft beyond the walls and eaves of the
building, and be able to restrain a fire for a minimum of 2 hours; thus,
Greet defined the height and width of the wall and the basic materials of
which it would be constructed. Although Hardy inferred that further de-
sign of the firewall might be necessary, he assumed that Marine Colloids
would make design alterations through subsequent change orders is-
sued to the contractor. Furthermore, Hardy was not too concerned about
the stability of the firewall, inasmuch as the project called for the ulti-
mate erection of buildings abutting the wall on either side. As far as
Hardy knew, the contractor was required to build only a free-standing
curtain wall that would stand between two buildings without being
bonded to them; he was not being asked to construct either a bearing
wall or an end wall that would be exposed to the elements.

Bid requests were submitted by M. D. Hardy, Inc., and two other con-
struction firms. Hardy was the low bidder, but the bids from the other
two firms on the firewall were so similar to Hardy’s as to indicate that all
three firms had the same understanding of how the firewall was to be
built. Marine Colloids accepted Hardy’s bid and included in its accept-
ance the following language: “Above construction to be all as per W. E.
Greet specifications and drawings by M. D. Hardy, Co.” Hardy had
drafted certain drawings of the projected construction, but those draw-
ings only followed specifications and plans that had already been cre-
ated by Greet.

When Greet attempted to secure a building permit, the building in-
spector informed him that the Rockland building code required fire-
walls of the proposed height to be at least 16 in. thick. At Marine
Colloids’ request, Hardy submitted an estimate of the increase in cost.
Marine Colloids accepted the proposal and authorized Hardy to con-
struct the wall at the revised thickness.

In accordance with Marine Colloids’ specifications, Hardy erected the
metal-clad building, constructed the firewall, and poured the founda-
tion for the pilot plant expansion. Hardy completed the firewall on July
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9, 1975. The next day, Marine Colloids told Hardy that the pilot plant ex-
pansion would be delayed indefinitely. In the fall of 1975, Greet com-
municated to Hardy his concern that the firewall might not be stable in
the absence of the abutting pilot plant expansion. Hardy told Greet that
he had no confidence in the firewall’s ability to serve as an exposed end
wall rather than as an interior curtain wall. Even after Hardy and Greet
had expressed their misgivings about the stability of the wall, Marine
Colloids made no effort to avoid the risk of the wall collapsing.

The firewall stood for almost seven months exposed on the northern
end of the metal-clad building. On February 2, 1976, during a winter
storm, the firewall fractured horizontally and fell to the north, damaging
the existing pilot plant and other property. At the time the wall col-
lapsed, winds had been sweeping across the roof of the metal-clad
building from south to north at speeds of up to 70 knots. According to
engineer Paul Atwood, the peculiar configuration of the buildings
caused a wind tunnel to form between the metal-clad building and the
pilot plant, in turn subjecting the firewall to intense forces of suction. At-
wood testified that the wall was properly constructed for use as a fire-
wall and that it collapsed only because of the effect of the wind tunnel,
a phenomenon that would not have occurred had the pilot plant been
expanded as originally planned.

Marine Colloids directed Hardy to rectify the damage at Hardy’s ex-
pense, alleging faulty workmanship. Hardy refused.

What effect does the warranty clause that the contractor shall “guar-
antee soundness of construction for a minimum period to be specified as
one year from completion of the contract” have on the outcome of this
dispute? Should Hardy have to correct the damage at its own expense?

Exercise 11-3: Western Foundation Corp. and
Veterans Administration

J. D. Hedin Construction Co. contracted with the Veterans Administra-
tion (VA) to construct hospital facilities at Ann Arbor, Michigan. The
contract was entered into on August 24, 1949, and provided that con-
struction was to be completed within 540 calendar days from the date of
receipt of the notice to proceed, which was issued on September 22,
1949. The project consisted of a 500-bed hospital proper and numerous
appurtenant buildings. The hospital was not completed until July 31,
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1953, which was 1,408 days after receipt of the notice to proceed and 868
days after the scheduled completion date.

The plans and specifications for the foundations were prepared by the
Structural Division of the Veterans Administration. These government-
prepared specifications were based on subsurface investigations con-
ducted for the VA by the Interstate Engineering Co. These explorations
disclosed that the soils were a glacial moraine, consisting of an accumu-
lation of earth, stone, sand, silt, clay, and gravel, with occasional boul-
ders, and in some cases nested boulders. The boring logs showed a
stratum of compact sand and gravel at varying elevations. They also
confirmed the existence of highly resistant materials and boulders. On
the basis of this information, the VA prepared the specifications for the
foundation piles. The VA had not driven any test piles as part of its in-
vestigation of subsurface conditions. The idea was rejected because of
the cost involved. The specifications required piles to be of cast-in-place
concrete, and they were to be formed by one of three specified methods.
Each of the three methods specified that piles were to be encased in a
thin steel shell of approximately 0.05-in. thickness. Piles were called for
and used in about 9o% of the building foundation.

The invitations for bids, specifications, and drawings were issued on
June 27, 1949, and provided for the receipt of bids and bid openings on
August 9, 1949. Drawings included logs of all borings and test pits, the
manner in which they had been made, and the number of hammer
blows required to penetrate the subsurface materials at various test lo-
cations. In short, the information submitted to the bidders contained all
pertinent engineering data and information as to the pile-driving condi-
tions that would be encountered at the site.

Hedin, who was the low bidder, subcontracted the pile-driving oper-
ations to Western Foundation Corp., an experienced pile-driving firm.
The subcontractor arrived at the site on October 17, 1949, and promptly
prepared its equipment and materials for the actual driving operations.
The initial test pile was driven on November 8, 1949, and proved un-
successful. The difficulty with driving resulting from the extreme com-
paction of the dense subsoil. It became apparent that the piles could not
be driven “dry” through the compact subsoil, and the subcontractor had
to resort to “jetting” to loosen the soil so that the pile could be driven.
On November 16, 1949, the preparations for “jetting” having been ac-
complished, three piles were driven in a satisfactory manner. On the
next day, three additional piles were driven, but caused the three piles
driven on the previous day to collapse or otherwise become unsatisfac-
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tory. On the third day, a final pile was driven, which caused the three
piles driven on the second day to become unsatisfactory. Only the last
pile of the seven was satisfactory. The difficulty was caused by the fact
that the thin-shelled piles could not withstand the actual pressures ex-
erted from the driving of subsequent piles. Thus, only the last pile
driven would remain satisfactory. On the basis of these driving results,
it became apparent that the thin-shelled piles were inadequate for the
job, and Hedin’s superintendent in charge of construction at the project
site so advised the VA in Washington on November 18, 1949. Moreover,
Hedin suspended the pile-driving operations pending the VA decision
and requested that a representative from the VA’s central office be sent
to the site immediately. Thereafter, the subcontractor attempted to drive
the specified thin-shelled piles in other areas to ascertain if the subsoil
conditions encountered in the driving of the first series of piles prevailed
throughout the area. These efforts were also unsuccessful.

As of November 30, 1949, the VA had taken no action to correct the pil-
ing operation. On that date, the subcontractor proposed the use of a heavy
steel pipe pile with a %-in. wall rather than the 0.05-in. wall required in the
specifications. On December 6—7, 1949, several of the heavy steel pipe
piles were successfully driven, and a representative of the VA deemed
the heavier pile satisfactory. It was not until January 17, 1950, that the VA
issued Change Authorization No. 3, which authorized Hedin to proceed
with the driving of the heavy steel piles. Western Foundation prepared
its equipment for the driving of the heavier steel piles, shipped to the
construction site the duly authorized pipe pile, and accomplished the
necessary preparatory work. Pile-driving operations resumed on Febru-
ary 3, 1950, and were substantially completed by May 16, 1950. Western
Foundation took 59 driving days, or 102 calendar days, to place the heav-
ier piles.

Should Western be paid the added cost of the heavier pile or was this
work done under a performance specification, as alleged by the VA?

Exercise 11-4: J. D. Hedin Construction Co. and
Veterans Administration 1

J. D. Hedin Construction Co. contracted with the Veterans Administra-
tion (VA) to construct hospital facilities at Ann Arbor, Michigan. The con-
tract was entered into by the parties on August 24, 1949, and provided
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that construction was to be completed within 540 calendar days from the
date of receipt of the notice to proceed (September 22, 1949). The project
consisted of a 500-bed hospital proper and numerous appurtenant build-
ings and was not completed until July 31, 1953, which was 1,408 days
after receipt of the notice to proceed and 868 days after the scheduled
completion date.

The plans and specifications for the foundations were prepared by the
Structural Division of the VA. These government-prepared specifica-
tions were based on subsurface investigations conducted for the VA by
the Interstate Engineering Co. These explorations disclosed that the soils
were a glacial moraine, consisting of an accumulation of earth, stone,
sand, silt, clay, and gravel, with occasional boulders, and in some cases
nested boulders. The boring logs showed a stratum of compact sand and
gravel at varying elevations. They also confirmed the existence of highly
resistant materials and boulders. On the basis of this information, the
VA prepared the specifications for the foundation. Piles were called for
and used in about 90% of the building foundations. The remaining foun-
dations were spread footings. The VA determined that spread footings
were to be used in two wings of the hospital building. They were also to
be used in several other structures.

The contract drawings set forth the elevations where each spread
footing was to be placed. Generally, the footings were to rest 6 in. below
the gravel strata found in the subsoil at the site. In preparing for the
pouring of the footings, the ground was to be excavated to the top of the
gravel strata and then the bed for the footings was dug by hand.

On December 8, 1949, while excavating the footings, Hedin did not
hit the gravel strata at the elevations indicated on the drawings. The
VA'’s project superintendent was made aware of this situation and on
that date notified, by telegram, the central office of the VA in Washing-
ton of this discrepancy. On January 1, 1950, having received no re-
sponse to his telegram, the project superintendent again advised the
central office that the gravel stratum was at a deeper elevation than
shown on the drawings and requested an immediate reply. During the
interim, on December 13, 1949, Hedin also called this situation to the
contracting officer’s attention and asked for instructions, but received
no response.

Finally, on January 9, 1950, the VA’s project superintendent received
a memorandum from the central office wherein detailed instructions
were given with respect to the difficulties arising from the spread foot-
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ings. The memorandum specified the footings that were to be lowered
less than 2 ft and stated that for those footings that needed to be low-
ered more than 2 ft, the elevation of the gravel strata should be submit-
ted first before a lowering would be authorized. The memorandum also
directed the superintendent to obtain a proposal from the contractor
covering the cost involved in lowering the spread footings. The request
appeared to be extremely impractical, if not impossible, because in the
VA project superintendent’s words, “the number of footings and the
amount that each must be lowered is indeterminate until such time as
all footings have been installed.” Moreover, the requirement that Hedin
excavate down to the gravel level seemed extremely impractical. If
Hedin were to do this, then the excavations would be left open await-
ing a decision and would cause, as the VA’s project superintendent rec-
ognized, “excessive caving and reexcavation.” Accordingly, Hedin
suggested a unit-price proposal, whereby Hedin would be paid the
agreed price multiplied times the number of feet each footing would
have to be lowered.

The VA persisted in requiring Hedin to provide the elevations where
footings were to be lowered more than 2 ft below the contract elevations
before a change was authorized. Hedin was also requested to submit a
lump-sum proposal instead of the unit price per additional foot origi-
nally suggested by the VA’s superintendent. Hedin was so advised by
letters dated February 13, 1950, and February 28, 1950. The lump-sum
proposal was submitted on March 7, 1950, and on March 17, 1950, Hedin
submitted the elevations. Change Authorization No. 6, accepting
Hedin’s proposal of March 7, 1950, was not issued until April 25, 1950.

In some areas, the gravel stratum was located so much lower than
shown on the contract drawings (in some instances 15-20 ft) that spread
footings actually could not be used, and it became necessary to redesign
for the use of pile foundations. The VA superintendent advised the cen-
tral office of this fact on March 29, 1950, but the VA took no action.
Again, on May 15, 1950, the VA superintendent advised the central office
that if piles were going to be used in lieu of spread footings, such a de-
termination should be made quickly because other pile-driving opera-
tions on site were to be finished the following day and there would be
increased costs for moving the driving equipment back once it was re-
moved. It was not until June 1, 1950, that the VA authorized the substi-
tution of pile footings for the spread footings.

Is Hedin entitled to additional compensation?
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Exercise 11-5: J. D. Hedin Construction Co. and
Veterans Administration 2

J. D. Hedin Construction Co. contracted with the Veterans Administration
to construct hospital facilities at Ann Arbor, Michigan. The contract was
entered into by the parties on August 24, 1949, and provided that con-
struction was to be completed within 540 calendar days from the date of
receipt of the notice to proceed (September 22, 1949). The project consisted
of a 500-bed hospital proper and numerous appurtenant buildings and
was not completed until July 31, 1953, which was 1,408 days after receipt
of the notice to proceed and 868 days after the scheduled completion date.

The specifications provided for permanent drainage of the buildings
and site by sewers. On the east side of the site, the storm sewers were to
run into a new 15-in. storm sewer. On the west side, the sewers were to
drain into a 10-in. trunk line, which flowed into an outlet near the south-
west corner, and thence the discharge was to be through a manhole and
off-site culverts. Anew 30-in. storm sewer approximately 230 ft long was
also to be constructed on the west side of the site.

Hedin subcontracted the work for the sewer system. The work was
scheduled to be completed during the early stages of the project so that
fill from the excavations of the buildings could be placed over the sewer
lines and the area could be graded for roads and parking areas. It was
also necessary that the 15-in. and 30-in. storm sewers be constructed
during the first months of construction so that other utility lines, which
ran over or across the sewer system, could be installed. The soil at the
east and west sides of the site where the 15-in. and 30-in. sewer lines
were to be constructed was extremely “swampy,” thus necessitating up
to 15-18 ft of fill. Laying of the 15-in. storm sewer line at the east side of
the site began on November 1, 1949. The instability of the soil in this area
caused the subcontractor to experience extreme difficulties in the instal-
lation of the sewer lines because the subsoil in that area could not sup-
port the weight of the pipe and fill on it. Laying of the 15-in. line was
completed on November 28, 1949, but it was still not stable.

On November 30, 1949, Hedin proposed to the VA contracting officer
the removal of the unstable soil along the 15-in. sewer line and replace-
ment of it with coarse gravel. The VA contracting officer failed to reply
to Hedin’s proposed solution.

On January 24, 1950, the VA superintendent advised Hedin that, in
view of the unstable soil conditions in the vicinity of the 15-in. line, further
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installation at the east end of the site should be suspended. The letter ad-
vised Hedin that the 15-in. line as laid was not acceptable because it had
dropped, heaved, and was out of line because of the unstable soil condi-
tion. He further indicated that it would be necessary to remove the line
and put it on a firm foundation by a method to be determined by the VA.

Placing the 30-in. concrete sewer pipe on the west side of the site
began on November 2, 1949, and continued until November 8, 1949,
when the VA superintendent ordered that any further work on the line
be suspended because of a sinkhole encountered along 75 ft of the
trench. The VA superintendent described the condition as “a bog with a
very soft muddy bottom which seems bottomless.” The VA superin-
tendent thought it would be necessary to put the pipe on a concrete mat
or reroute the line. The condition encountered was at once communi-
cated to the central office of the VA. On November g and 15, 1949, Hedin
advised the contracting officer that in accordance with the directions of
the VA superintendent, it had stopped work on the 30-in. line until a de-
cision was made by the VA. Hedin also indicated that until a decision
was rendered, this stoppage was holding up work of excavation, fill,
grading, and installation of the other lines.

On November 14, 1949, the VA superintendent proposed to Hedin that
the sinkhole in the area of the 30-in. sewer line be dug out and filled with
coarse gravel. He also submitted a drawing specifying the manner of per-
forming the work and requested a cost proposal from Hedin. Hedin sub-
mitted the cost proposal on December 5 and again on December 27, 1949.
No action was taken thereon by the VA central office. Hedin, without
waiting for approval, dug out the sinkhole and replaced the excavated
materials with gravel. However, Hedin’s actions were unsuccessful, and
so Hedin advised the VA superintendent on January 24, 1950. At this
point, the matter was referred to the central office for a solution.

On February 15, 1950, the VA superintendent requested that Hedin
submit a proposal covering the amount of corrective work necessary to
install the 15- and 30-in. lines and manholes in a stable position. Hedin
replied on February 23, advising the VA that the proposal would be sub-
mitted as soon as the drawings, previously promised, showing where the
sewer was to be changed from clay to concrete pipe, were supplied. On
March 9, 1950, the VA superintendent wrote Hedin providing general in-
formation on methods to be used in correcting the sewer problems. The
letter requested a proposal for a concrete slab to be placed on the gravel
pile already in place beneath the 30-in. sewer line. As to the 15-in. line, al-
ternatives were suggested of either (1) sheeting the tile underdrain, with
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the sewer line to be of cast-iron pipe, or (2) setting cast-iron sewer pipe or
creosote wooden piles with the pipe itself anchored to a pile cap. On
April 3, 1950, Hedin submitted its proposal in response to the VA request
of March 9, 1950. It also advised the VA that all of the cast-iron pipe had
to be ordered. No action was taken by the VA on Hedin’s proposals.

In May and June of 1950, Hedin protested the VA’s delay in respond-
ing. The grading and plumbing subcontractors were also protesting the
delay. During the months of May, June, and July of 1950, the VA’s su-
perintendent reported to the central office that the failure of the central
office to arrive at a final decision in regard to the sewer installation was
causing the subcontractor additional expense. The VA superintendent
observed that if the work had to be carried over until the spring and
summer of 1951, it would interfere with roads, walks, grading, and
drainage work and prolong the entire project.

Finally, on July 25, 1950, the VA issued Change Authorization No. 13,
permitting a change, where required in the judgment of VA’s superin-
tendent, from clay or concrete pipe to cast iron for the storm and sani-
tary sewers. Supporting piles were authorized for the pipe and
manholes in the eastern part of the work, and the 30-in. pipe on the
western side was to be supported by a concrete slab. The obligation of
the government for the changes was limited to $45,000 by the change
authorization. By letter of the same date, the VA’s superintendent gave
to Hedin his decision on those locations where cast-iron sewer pipe
should be used. On August 3, 1950, Hedin acknowledged receipt of the
change authorization of July 25 and advised the VA that during the
months intervening between its proposals and the change authorization
(April 3 to July 25), the cost of performing the work had materially in-
creased and that delivery of the cast-iron pipe could not be made by the
supplier until November 15, 1950. Hedin also requested that the VA ad-
vise it as to “what means, what type of pipe you now desire a quotation
on inasmuch as cast iron pipe is not available.” Hedin also protested the
change authorization. The VA did not reply to Hedin’s letter.

Having received no reply or further instructions from the VA, on Au-
gust 31, 1950, Hedin wrote the VA regarding the change authorization of
July 25, 1950, and requested that it be permitted to proceed with the 30-in.
line portion of the sewer, inasmuch as the lack of available cast-iron pipe
only affected the 15-in. line. Again the VA did not reply to Hedin’s request.

On September 1, 1950, Hedin wrote the VA once more and submitted
correspondence from its sewer subcontractor and suppliers indicating
that cast-iron pipe delivery was indefinite. Hedin again protested the
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continued delay and advised the VA that the job was “now in a de-
plorable condition,” requiring construction of temporary roads so work
could proceed during t