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Foreword

In 1991, T was asked to serve as a legal adviser in the Czechoslovak Par-
liament. My first task was to help develop the country’s nonprofit laws.
With Vaclav Havel as president, creating space for civil society was a top
priority. To jumpstart the process, we looked for a book that analysed the
nonprofit laws of different jurisdictions, but our search was unsuccessful.
Comparative nonprofit law was an emerging field. No law school taught
comparative nonprofit law, few researchers wrote about the subject, and
human rights activists dubbed the international freedom of association “the
neglected right.”

That was 235 years ago. Since then, comparative nonprofit law has grown
from a nascent, niche issue to a topic of global interest. For example, UN
Secretary-General Ban Ki-moon, President Obama, Archbishop Tutu, and
Aung San Suu Kyi have each provided a welcome via video at the Interna-
tional Center for Not-for-Profit Law’s Global Forum on Civil Society Law.
Of even greater significance, thousands of people are now working on ini-
tiatives affecting the legal and regulatory framework for nonprofits around
the world. As a result, the number of requests for comparative information
has increased exponentially. A quick Internet search reveals a significant
amount of information. Researchers have compiled the nonprofit laws of
200 countries and territories, but it is virtually impossible to find a book
that provides comparative information on the regulation of charities and
other nonprofit organizations. This book helps fill this information gap.
Focused on five common law jurisdictions, it shares comparative perspec-
tives on cornerstone issues, including the following:

e the role of regulators (compliance, advice, promoting the “charity
brand,” etc.);

e the division of regulatory responsibilities in federal jurisdictions;
the benefits and disadvantages of a tax-based regulatory system versus
a Charity Commission model;

e the relationship between government regulation and sectoral self-
regulation;
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ways to promote both the independence and accountability of regulators;
staffing and resource challenges confronting regulators;

the regulation of advocacy and “political” activities;

the impact of counterterrorism measures on the regulation of charities;
and

e the regulatory response to new entrants, including social enterprises.

The authors are an all-star cast. They have played leading roles as charity
regulators and sector leaders, and they provide “behind-the-scenes” perspec-
tives that help explain recent developments in charity regulation. The authors
share their stories in a clear and compelling fashion, providing insights that
can help inform regulatory reform around the world. This book is an impor-
tant contribution to the field, and it is certain to become a go-to reference for
colleagues interested in charity regulation.

Douglas Rutzen
President and CEO
International Center for Not-for-Profit Law
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1 Introduction

Myles McGregor-Lowndes and Bob Wyatt

English charity law and its regulation have undergone more change in the
last 25 years than during the previous century. The Charity Commission for
England and Wales (CCEW), regarded as the mother of charity regulators,
has created an accessible public register of charity information, embraced
digital technologies, implemented a statutory definition of charity, rattled
the cage of religious and educational institutions by insisting that they prove
their public benefit, tackled regulating political purposes, and responded
to a collapse in public trust in charities precipitated by tax and fundrais-
ing abuses. The Commission has also modernised its work practices and
governance, and together with the sector has faced challenges to their inde-
pendence from government. Business-charity hybrid organisations have also
arisen to complicate charity regulation.

Significant change was also afoot in the English Antipodes, New Zealand,
and Australia. They adopted English charity law from colonisation, but not
a central regulator such as the Charity Commission. Recently, both coun-
tries have replaced low-key, self-regulatory regimes with Commission-style
agencies,' enacted a statutory definition of charity, and adopted full finan-
cial and activity reporting on modern digital public registries. An interesting
feature is that policy developments in these countries appear not to have
been a staged incremental process, a political reaction to a public scandal,
or party political or ideologically driven reform. Instead, they have resulted
from laborious, decade-long campaigns by the sector, although perhaps
after some initial suspicion. More changes have ensued in both jurisdictions,
with incoming conservative governments intent on disestablishing the newly
established commissions—a plan that succeeded in New Zealand, where the
Charities Commission ceased in 2012. The dearth of charity case precedents
for decades in both countries was also broken with a series of significant
superior courts cases, including decisions that departed from the restrictive
English precedent about political purposes.?

Canada and the United States have had relatively stable legislative regimes
and formal administrative infrastructure for charities over the last quarter
of a century, but change has occurred and more is afoot. Long ago, they
each adopted English charity law in varying degrees, with charity regulation
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constitutionally in the hands of their states and provinces. National charity
regulation was located in their national tax agencies. Both countries have
faced serious challenges to their administrative independence from politi-
cal masters, creating internal and external controversies for regulators. The
Canada Revenue Agency (CRA) has moved closer to the charitable sector
in conversing about legislative and administrative reforms over the period.
In Canada, federal governments of all persuasions have attempted to con-
strain charities that seek to be players in the political sphere, but none has
been as divisive as the recent Harper conservative government. It specifically
funded CRA to audit charities with a public policy bent, which has been
interpreted by some as payback for environmental charities objecting to
government-encouraged oil pipeline development. However, CRA has also
had to face abuse of the tax system on an industrial scale by promoters of
tax avoidance schemes for charitable gift deductions. CRA has been ham-
pered with limited effective regulatory tools, legacy issues with a partially
digitised public charity register, and little assistance from provincial charity
regulators.

The US Internal Revenue Service (IRS), as a regulator of charities with slim
resources, has always faced a challenging environment. The United States has
a significant population of diverse, hybridising, and sector-hopping organisa-
tions that are responsible for the delivery of critical public goods of education
and health, as well as complex legislative provisions, uncompromising pro-
fessional advisers, and fundraisers with a high-risk appetite. Political parties
from both sides have sought to influence administration of charities involved
in political activities and fundraising. Recently, there have been murmurs
about the IRS having lost the confidence of both sides of Congress to regulate
charities. The core worth of charity oversight is being questioned, with exces-
sive government interference and serious proposals to roll back generous gift
deductions. Unlike the Canadian provinces, the US states are seeking to move
into this growing regulatory vacuum with innovative plans to provide a more
effective regulatory presence within constrained budgets.

The working lives of this book’s editors have also coincided with this era
of charity law and regulation. Both are active sector participants as well as
periodically being co-opted into charity regulatory agencies or government
and occasionally have been involved with those in foreign jurisdictions.
We have appreciated becoming acquainted with charity regulators in such
capacities, often continuing the relationship through sector forums long
after their terms have concluded. An idea was incubated at an international
forum in late 2014 to compile the reflections of charity regulators, to capture
an insider’s review of charity regulation and policy during the last quarter of
the century, and to draw on insights for its future development. Those at the
forum were enthusiastic about the project, and that enthusiasm carried into
their first drafts, which were nearly three times the specified word limit. To
balance their contributions, invitations were extended to influential sector
reformers in each jurisdiction to interject their reflections about charity law
and regulation. These are people with exceptional insights, gleaned from
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being on the front line of regulatory action and reform processes over the
whole quarter century.

The orthodox plan for a comparative law and policy project is to pre-
pare an issues template and have each jurisdictional commentator describe
the functional legal or policy problem and then the jurisdiction’s response.’
This facilitates comparison, analysis, and synthesis of issues in the editors’
final chapter, but such a functional approach may neglect the wider cultural
context.* Further, the chosen template may reflect the editors’ immediate
experience, which can taint, constrain, and even pre-determine the contri-
butions. We decided to take a slightly different methodological tack, releas-
ing contributors from a given template and allowing them to concentrate
instead on their reflections or narrative—the inside story.

Those who are part of the charitable sector are good storytellers—a char-
acteristic which may emanate from the sector’s religious roots, or from a
grounding in social work, or successful fundraising where the story is an
essential art form. As leaders tell their stories, they build narrative accounts
for their organisations, helping them understand what they think organises
their experiences and controls and predicts events. Charity law itself can be
viewed as a story. It is found in the tales told to professional advisers by char-
ity officials and recounted by lawyers to regulators and courts. Judges tell the
parties’ stories in case decisions, and politicians respond to stories of injustice
amplified by the press; and then there is the story embodied in legislation.’

We encouraged regulators to provide a narrative expressed in their lived and
told stories. How do they make sense of their regulatory agency, its actions,
and its relationships with others? Sense-making has been used to provide
insights into factors that surface as organisations address either uncertain
or ambiguous situations.® It occurs as a social activity in that plausible sto-
ries are preserved, retained, or shared, becoming a reality that emerges from
efforts to create order and make sense, retrospectively, of what has occurred.
Often chronological time is replaced with kairotic time, time punctuated by
meaningful events or dramas, in the retelling of sagas.” Readers should not
be surprised if apparently conflicting accounts appear in different contribu-
tors’ narratives, or if they depart from authorised histories or accepted views.

Initially, contributors were invited to share headline issues that they
intended to cover; these were then collated and shared with all. Draft chap-
ters were prepared and circulated before an in-person meeting of nearly
all contributors. The Muttart Foundation graciously facilitated the meeting
and allowed a little over a day’s review and comment by contributors, who
were joined by some long-time sector commentators. Contributors then set
about revising their drafts and editing to meet the word limits.

We acknowledge that the selection of jurisdictions (England and Wales,
the United States of America, Canada, Australia, and New Zealand) is
Anglo-Saxon, common law centric, and incomplete. There are no civil law
regulators, which might have resulted in a richer analysis and the new regu-
lators of Scotland and Ireland are missing. Our publisher has page limits
and bringing together the reflections of a selection of common law charity
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regulators is enough of a logistical challenge. We hope others may build on
our work in the future. Having jurisdictions with a common heritage and
shared experience does have advantages for an initial foray into this topic.

All the chosen jurisdictions have been swept during the last quarter cen-
tury by the megatrends of new digital technologies, innovative social media,
globalisation of trade, and capital and social discourse, as well as experi-
encing the challenges of financial crises, austerity budgeting, and terrorism.
At the beginning of our period, Prime Minister Thatcher’s application of
private-sector management ideas to the public sector and policy processes
led to citizens being viewed as customers and market force accountabilities
affected not only the shape of English charity regulation but also quickly
spread to Australia, New Zealand, and North America. The application of
what soon became known as New Public Management (NPM) affected all
charity regulators. It has also affected charities that are recipients of govern-
ment funding in providing community services and other public goods.

Two developments have been apparent in all jurisdictions under consider-
ation. Both are contributions originating from the academy, but have prac-
tical significance for charities and those who oversee them. The first is the
new knowledge created by the “invention of the nonprofit sector” and its
investigation by scholars.® Although far from complete in its coverage, it
provides new theoretical and empirical insights about charities and their
behaviours, which were previously unavailable. The second is the emer-
gence of responsive regulation in the emerging field of regulatory studies.’
Regulators are now provided with a range of practical tools, derived from
sophisticated theories, which have broken free from merely invoking the free
market, or classic command and control government strategies. Regulators
now use the regulatory pyramid, risk compliance continuums, stick-and-
carrot incentives, and co-option of third parties to do some regulatory heavy
lifting—all encouraged by times of fiscal restraint.

A short note is warranted on the terms used, as it is usual for editors to
settle on uniform meanings. Words such as charity, nonprofit, not-for-profit,
third-sector organisation, and nongovernment organisation have technical
meanings, but are often used casually and interchangeably even in one juris-
diction. There are also the complexities of translations across jurisdictions
to be considered. However, in telling their narratives, the authors have been
left to use the language that comes naturally to them so as not to detract
from their discourse. This means that readers will need to be vigilant as to
different meanings used by authors. We turn now to introducing and locat-
ing the contributors in the last quarter century and in their jurisdiction.

England and Wales

The first set of reflections focuses on the Charity Commission for England
and Wales over the last 25 years. Two former Charity Commissioners and
the head of the umbrella association for charities, who were central actors
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during this period, wrote these chapters, and their insights are revealing. The
origins of the modern Charity Commission may be traced to the Charitable
Trusts Act 1853, but our examination begins with the commissioner, Rich-
ard Fries, charged with the modernisation of the Charity Commission during
the decade of the 1990s. The Woodfield Report was the first major review of
English charities law and its regulation since the passing of the Charities Act
1960."° Richard was a career civil servant in the British Home Office, and
before his appointment as charity commissioner, he was the under secre-
tary responsible for overseeing the implementation of the Woodfield Report.
During the 1990s, Richard drove a modernisation agenda for the Charity
Commission. He reflects on the journey of nudging the Commission from
a quasi-judicial facilitative body to one with supervisory and investigative
capacity. This meant a closer engagement with charities, as the Commission
experimented with influencing behaviour through education, training, and
guidance documents. Early sceptics of this approach were being heard then,
and their rhetoric would grow in the coming decades. The establishment
of a functioning charity register was a mark of this period made possible
by deft manoeuvring to garner resources for an ever hungry information
technology programme. The advent of a register open to public scrutiny also
required greater clarity of the registration criteria. This process pushed the
charitable object boundaries wider, bringing them closer to contemporary
public sentiment. This work later informed the agenda for statutory guid-
ance in 2006. By the turn of the century, this definitional work allowed the
commencement of a formal review of the register to ensure that the public
could have confidence in its accuracy.

Lindsay Driscoll then takes up the English narrative. From 2003 to 2008,
Lindsay was a legal commissioner at the Charity Commission. Her back-
ground was as a specialist charity lawyer in private practice, and before that,
she was with the National Council for Voluntary Organisations (NCVO),
where she rose to head the Legal and Governance Department. During
this period, she was involved in leading the charity sector’s response to the
Charities Bill 1992. While at the Commission, she was at the centre of the
introduction of the statutory definition of charity, the creation of the charity
tribunal, and other significant reforms contained in the Charities Act 2006.
Rarely has the definition of English charity seen such reform activity, but her
view is that the reforms mostly confirmed the practices of the Commission
developed since the 1990s. She reflects on the controversial guidance on
public benefit and revised commission guidelines on political activities that
occupied so much of the sector agenda during this period. The Commission
was, at the same time, developing its internal governance and regulatory
approach, dealing with issues of its own independence as well as protecting
the sector’s independence and being confronted with the terrorism agenda.
The role of the Commission was again being pushed and pulled between
that of police officer and friend of the sector, and the issue of its indepen-
dence was raised by sector umbrella bodies, public service, politicians, and
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views of a succession of Charity Commission chairs. Lindsay also offers her
insights on the developments after the slashing of Commission’s funding in
2012 and future challenges for the sector and its regulation.

Sir Stuart Etherington concludes this section with his reflections on English
charity regulation from a sector perspective. His length of tenure at the char-
ity umbrella association and appointments to reform inquiries by successive
governments place him in a unique position to consider charity regulation
and the Commission. He was appointed chief executive of NCVO in 1994,
having previous experience as a CEO of a major charity. The NCVO is a
membership organisation that represents the interests of over 11,000 chari-
ties and voluntary bodies. Sir Stuart’s government appointments gave him an
added vantage point. These include the Prime Minister’s Delivery Unit, the
Cabinet Office Performance and Innovation Unit’s Advisory Board on the
Voluntary Sector, HM Treasury’s Cross Cutting Review on the Role of
the Voluntary Sector and recently as chair of the Cabinet Office’s Review
of self-regulation of fundraising. The theme of Sir Stuart’s reflections is the
pressure applied to a rapidly growing and diverse sector which requires pub-
lic trust and confidence to be able to operate effectively. He points to chari-
ties being buffeted by increasing public expectations about the acceptable
levels of accountability, transparency, and scrutiny driven by an inquisitive
and antagonist popular press magnified by social media. Added to this is
the increasing muddying of boundaries between government, business, and
charity sectors. Government bodies are morphing into charities, charities
are hybridising with business, and a good number inhabit a twilight zone
between sectors, thus adding to the public confusion. Sir Stuart couches the
role of the regulatory framework as being to “protect and promote charity,”
but he concludes that charities have to control their destiny through self-
regulation and individual relationships with their supporters. He proceeds
to this position after reviewing NCVO’s role in the Charities Act 2006,
litigation over public benefit status, charity CEO remuneration, the failure
of fundraising self-regulation, and its reconstruction in the face of unprec-
edented popular press attention. The chapter also includes critical examina-
tion of the Commission’s governance and its independence.

United States

Just about everything to do with philanthropy, charity, and nonprofit
organisations in the United States is conducted on a grand scale, and it
has been thus for a considerable period. Its regulation sometimes amazes
those involved, just as much as it does those observing from foreign shores.
Marcus Owens spent 25 years with the IRS, including as director of the
Exempt Organizations Division from 1990 until 2000. In that capacity,
he was the chief decision maker regarding design and implementation of
federal tax rulings and enforcement programs for exempt organisations,
political organisations, and tax-exempt bonds. He also served as the IRS’s
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primary liaison with other federal agencies, Congress, and state regulators
on issues involving exempt organisations. Since that time, he has been in
professional legal practice specialising in federal tax issues relating to tax-
exempt organisations, including charities and issue advocacy groups. He is
also co-chair of the Subcommittee on Audits and Appeals of the Exempt
Organizations Committee of the American Bar Association Tax Section.
This expertise as a specialist lawyer is acknowledged in several legal service-
ranking publications.

The reflections of Marcus Owens about the current state of US charity
regulation are sobering. The culprits for this situation are underfunding,
difficulty with attracting suitable talent, poorly drafted legislation, inad-
equate regulatory tools, inability to coordinate with state regulators, and
Congress’s hostility from both sides. Marcus details his view of the basis
of charity regulation and how this influenced the beginning of the modern
era of charity regulation in the mid-1970s, before examining the contribut-
ing factors for its current demise. A joint state-federal regulatory commis-
sion, funded by the charitable sector, is a possible way forward, but it is the
first step in a major re-evaluation of the relationship between government
and charities. Until the federal political landscape alters, charity options for
functional reform are limited.

Elizabeth T. Boris was the founding director, from 1991 to 1996, of the
Aspen Institute’s Nonprofit Sector Research Fund, the first grant-making
program devoted to supporting research on the nonprofit sector and phi-
lanthropy. Before her tenure at the Aspen Institute, Elizabeth was vice-
president for research at the Council on Foundations, where she developed
the research program and directed it for 12 years. More recently, Elizabeth
was the founding director of the Center on Nonprofits and Philanthropy at
the Urban Institute in Washington, DC, where she conducted research on,
and evaluations of, nonprofit organisations and the policy issues that affect
them.

Cindy M. Lott is a co-author with Elizabeth. Her background is as a
private legal practitioner who has served as chief counsel in the Indiana
attorney general’s office. Cindy is currently the executive director and senior
counsel to the National State Attorneys General Program at Columbia Law
School. The centre works closely with Attorneys General in the develop-
ment and dissemination of relevant legal information and includes a Chari-
ties Regulation and Oversight Project, and as lead counsel for this program,
Cindy has convened a series of national conferences on state regulation of
the charitable sector. She served on the Independent Sector Policy Commit-
tee for 2015, and she is a member of the BBB’s Wise Giving Alliance board.

Elizabeth T. Boris and Cindy M. Lott offer a perspective of US charities
informed by their experience as sector leaders and researchers. Their obser-
vations of US charity regulation begin with an assessment of the charity
sector and its challenges. They point out that not only are charities growing
in their economic and social significance in the United States but also their
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global reach is expanding both on the ground and through the Internet. At
the same time, the traditional boundaries are expanding, with new philan-
thropic strategies, hybrid legal structures, charity financing, digital fundrais-
ing innovations, increased political functions of charities, and government
outsourcing of community services. Government support for charity regu-
lation at both state and federal levels is in decline, and there is actually a
rollback of charity tax concessions, with debate about further reductions.
Gaps in the regulatory fabric are now quite apparent and growing. They
cite as an example the regulatory gap between state-based solicitation laws
and fundraising with its social media applications. The gap is set to widen,
as state regulators are unable to secure the technological resources to meet
the challenge, and the IRS cannot share records and intelligence with state
regulators. However, there are some green shoots of innovative digital solu-
tions in the form of shared state registries. Until governments give regulators
the mandate and resources to play a meaningful regulatory role, the public
will have to rely on their own devices to access reliable information, and
charities will have to consider self-regulation.

Peering into their crystal ball to the future of US charity regulation, the
authors see factors such as technological innovation that will both drive
new charitable activities and mischiefs, as well as regulatory tools. Charity
globalisation and the resultant jurisdictional frictions for charities and regu-
lators will increasingly be a source of frustration. Finally, whether states can
fill the regulatory void left by the retreat of IRS regulation and the future of
leadership at the IRS are critical issues. For the immediate future, major fed-
eral legislative reform is unlikely, and there are indications that some states
may step up their supervision of charities.

Canada

Canada, like the United States, has a national tax agency as de facto charity
regulator; the provinces have the constitutional jurisdiction to oversee chari-
ties. The major difference is that Canada follows the English common law
more closely in form and substance. Over the last 25 years, some regulatory
reform initiatives have involved substantial consultations with the chari-
table sector but have delivered meagre reforms. Recently, gift deduction
fraud was perpetrated on a grand scale, and some parts of the charitable
sector felt aggrieved at specially funded CRA audits concerning advocacy
activities. Our contributor who reflects on these issues is Terry de March, a
former regulator and career Canadian civil servant, who rose in 2007 to be
appointed director general of the Charities Directorate at CRA. Previously,
Terry had spent five years with the Federal Department of Justice where he
was director of Innovation, Analysis and Integration. In that role, Terry sat
as a member of two government/voluntary sector roundtables on regulatory
reform which culminated in the most significant changes to the regulatory
regime for charities in over 20 years. Terry joined CRA in 2003, first as
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director of Policy, Planning and Legislation where he brought forward some
of the most important administrative, common law policies for the regula-
tion of charities and later as director general of the Charities Directorate.
Currently, he serves as special adviser to its Legislative Policy and Legisla-
tive Affairs Branch.

Terry opens his reflections by stating clearly that the Canadian Charities
Directorate aims to reduce the risk of harm to charities, the public, and the
tax system. From the government’s and the bureaucracy’s perspective, any
relaxation of regulatory control means an increased risk of harm. So while
there has been coordinated sector agitation for reforms and an independent
regulatory agency, the government has delivered small incremental changes.
In his view, the sector’s hankering for an English-style charity commission
with objects of capacity building will not be fulfilled unless the public calls
for such reform in reaction to some major issue, or governments decide on
it for their own reasons. Terry analyses the reforms that have been achieved
and then turns his attention to a possible agenda for future reforms, includ-
ing regulator independence.

Bob Wyatt shares his insights into the last 25 years of Canadian char-
ity regulation from a sector perspective. Bob joined the Muttart Founda-
tion in 1989, and under his direction, it has taken a leading role in helping
to increase the charitable sector’s capacity. Bob’s skill in facilitating gov-
ernment, the sector, and professional advisers to “play nicely in a mean-
ingful open discussion sandpit,” combined with the foundation’s work in
making capacity-building grants to the charity sector over this period and
its national consultations on regulatory reform give his reflections special
insight. He has led ongoing consultations between government and the sec-
tor on issues of regulatory reform including as co-chair of the Joint Table on
Regulatory Reform created during the Voluntary Sector Initiative.

Bob uses a roller-coaster metaphor to introduce the reader to the highs,
lows, and wobbles of charity reform developments. The 1990s opened with
dissatisfaction with CRA’s delays and narrow views, adverse judicial deci-
sions, government funding cuts, and many looking towards the CCEW as it
evolved into a progressive and supportive regulator. Later that decade, the
progressive government began to move towards a closer relationship with
the charity sector, and a sector-commissioned report made recommendations
for a statutory definition of charity, an independent regulator in the form of
a commission, and reform of the charity advocacy rules. This led to a for-
mal government consultation known as the Joint Regulatory Table (JRT),
with Bob as co-chair. A new conservative government tightened funding
and introduced measures to deal with charity financing of terrorism. This
was followed by a private member’s bill to cap the salaries of charity CEOs;
abusive charity tax scams propelled the introduction of conditions for hold-
ing office in a charity, without sector consultation; and the finance markets
suffered meltdown. Bob identifies a running sore during the whole period in
the involvement of charities in public policy issues. Bitter discourse between
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the conservative federal government and charities about their involvement
in the policy process was sparked by a proposed oil pipeline, but soon
spread to charities accepting foreign donations and concerns about terror-
ism financing. The government used the budget to resource CRA to conduct
a political activities audit program that was not well received by the sector.
Some relief came to the charitable sector in 2015 with the election of a new
progressive government. The post-election agenda is still being developed,
but Bob’s view is that once again the independence of CRA is back on the
agenda, together with an enhanced system of judicial review.

New Zealand

New Zealand transformed its charity regulation from a minimal level to
establishing a Charities Commission in one step—although this followed
16 years of reform discussions. The Commission was then dis-established by
the government only six years later, despite charity sector protests. Trevor
Garrett was chief executive of the New Zealand Charities Commission from
its establishment in 2005 until its functions were merged into the Depart-
ment of Internal Affairs in 2012. He reflects on his experience of being
the first and last CEO of the Commission. As a career public servant, his
appointments included chief executive officer for the Ministry of Recreation
and Sport before being appointed chief executive of the Casino Control
Authority, responsible for the licensing and regulation of casinos in New
Zealand. He was also chairman of the International Association of Gaming
Regulators and a member of the advisory committee for the International
Gaming Institute at the University of Nevada, Las Vegas.

As the first NZ Charities Commissioner, Trevor gives us an insight into the
practical matters for a green fields charity regulator faced with an unknown
number of potential charity registrations. He recounts how the Commission
“muddled through,” creating an appropriate organisational culture, coping
with initial processing loads, educating the sector, and creating a digital
register and registration process that were fit for purpose. Later came the
decision-making process for charity registration and its evolution. The defi-
nition of charity and its interpretation by the Commission has been an area
of contest with the sector in New Zealand, and Trevor examines the defini-
tional boundaries of sport and advocacy in detail. He concludes by making
some incisive comments on the dis-establishment of the Commission con-
cerning its transition costs and independence, and on emerging issues about
appealing judicial decisions and commercial operations of charities.

Sue Barker is a lawyer who founded the first boutique charity law firm in
New Zealand, and she shares her reflections on recent charity law reforms
in that country. Sue began her career at the Inland Revenue Department
(IRD), but after qualifying as a lawyer progressed to the Crown Law Office,
acting as counsel for the Commissioner of Inland Revenue and the attorney
general. She later commenced private practice with commercial law firms
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before founding her own. Her work with charities has included assisting
with submissions on the Charities Bill as it progressed through New Zea-
land’s legislative process and undertaking charity litigation including the
application by the National Council of Women of New Zealand Incorpo-
rated to regain its registered charitable status following its controversial
deregistration by the Commission in 2010."* Her chapter gives a critical-
sector perspective on the development of charity regulation from before the
Commission’s advent to the present day. Sue examines the consequences
of some serious deficiencies in the final process to develop the form of the
Charities Act 2005 and then moves to assess how the Commission has per-
formed in a range of areas such as its regulatory approach and administra-
tive interpretation of the definition of charity. Clearly, she is disappointed in
many respects. A number of structural barriers, such as the rights to appeal
and independence of the Commission, are considered before concluding
with a shopping list of items for future reform.

Australia

The last jurisdiction addressed is Australia. It has the newest charity regu-
lator, the Australian Charities and Not-for-profits Commission (ACNC),
which was established in 2012. Over 15.5 million words in six national
inquiries over two decades preceded the establishment of the Commission.
Again, there was no scandal, public mischief, or political ideology driv-
ing the ACNC’s establishment, but rather sector initiatives. It too faced
the prospect of early extinction, but after languishing for three years in a
bureaucratic void, it was reprieved.

Susan Pascoe is the inaugural commissioner of the ACNC, and shares
her views on the Commission’s regulatory journey. Susan’s earlier profes-
sional background was in education, serving as chief executive of the Catho-
lic Education Commission of Victoria (currently one of Australia’s largest
charities). She also had significant charity-sector experience, serving on a
number of boards. From 2006, Susan moved to the public sector where
she served until 2011 as a commissioner at the State Services Authority in
Victoria, focusing on regulatory reform. In this role, she chaired a review
of the regulation of the Victorian nonprofit sector in 2007-08, before being
appointed to lead the taskforce preparing administrative infrastructure for
the proposed ACNC.

Susan sets the scene for charity reform in Australia by noting that six
national inquiries over a 15-year period recommended some form of charity
regulation independent of the Australian Tax Office, the national regulator
by default. At first, some charities were suspicious, but many altered their
views in later years. Conservative governments were reluctant to implement
such recommendations on policy and philosophical grounds, but the pro-
gressive side of politics was persuaded otherwise. For them, the decades-
long microeconomic reform of the government and business sectors had
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bypassed the charities sector, and the sector argued that a regulator was
required to promote trust and confidence. As head of the taskforce to estab-
lish the ACNC, Susan gives an eyewitness account of the preparations and
the policy debates around the legislative arrangements. She describes how
the ACNC’s senior staff crafted an internal culture to provide services in
sector education, advice, research, and red tape reduction with a digital-by-
default business process and public register. The legislative objective of red
tape reduction sets the ACNC apart from other charity regulators and has
been challenging, as their only tool is persuasion of other federal agencies
and often recalcitrant state governments. She provides interesting reflections
on managing the ACNC during those early years when a hostile government
was actively seeking to dismantle it and a succession of ministers were put
in charge, and as a consequence, other state and federal agencies were reluc-
tant to cooperate with it, frustrating one of its legislated mandates. We will
return in the final chapter to make some comparisons between what hap-
pened in Australia and New Zealand.

Dr Ursula Stephens contributes another side of the story of Australian
charity regulation as a former federal politician with a background in the
community sector. Ursula served for 12 years in the Australian Senate, con-
cluding in 2014 shortly after the election of a conservative government.
She was a strong advocate for the charity sector, assisting to put charity
reform on the Labor party platform and negotiating the National Compact
between the Australian federal government and the charities sector. She was
part of the Senate Inquiry into the disclosure regime of Australian charities;
she also served as parliamentary secretary to the Prime Minister and parlia-
mentary secretary for Social Inclusion, and acted as special adviser to the
assistant treasurer on the establishment of the ACNC.

Ursula’s overview of the Australian charitable sector focuses on the emer-
gence of NPM in government administration, leading to significant disrup-
tions for charities delivering community services and exacerbating fractured
relationships between sector representational bodies and governments at all
levels. The chapter then moves on to her account of how the Labor federal
government developed and then implemented its agenda for charity reform
over several years, culminating in the creation of the ACNC. This process
involved a complex web of intra-government committees, with sector cham-
pions, sector consultation forums, and arduous national forums with state
and territory governments. The politicians’ encouragement for a unified rep-
resentative sector voice is an underlying theme that has not been realized in
Australia, where there has never been more than a loose and shifting coali-
tion of sector personalities. The coming to power of a conservative govern-
ment with a bag of election promises to wind back charity reform, as well
as plans to cut welfare funding and introduce market forces into community
services, galvanised vocal parts of the sector to advocate for the retention
of the ACNC and charity reforms. Cabinet reshuffles, leadership change,
and continued sector lobbying finally had the government effectively reverse
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the policy before the recent election. Ursula concludes that only part of the
reform agenda has been implemented to date, and the sector will require
tenacity to complete the task in the future.

Conclusion

This compilation brings together reflections of regulators and prominent lead-
ers in the charity sector, from England and Wales, the United States, Canada,
New Zealand, and Australia on the last 25 years of change in their jurisdic-
tions. It is an insider’s review of charity regulation and charity law reform,
with some prognostications about what the future may hold. All contributors
reflect on the current state of charities in a fiscally restrained environment and
offer their views on productive regulatory paths available for the future. We
have encouraged them to tell their stories as they understand them, and this
may not be how others make sense of, or interpret the same events. The result
is a rich tapestry of insights across jurisdictions dealing with fundamentally
similar legal and regulatory issues, but with situational variance.

The final chapter offers the editors’ own perspective on the contributions.
We gather and explain converging and diverging themes in regulatory policy;
regulatory policy transfers, drifts, or inertia at both the level of law makers
and regulators; the impact of new regulatory philosophies and tools such as
nudging, soft law, and self-regulation; and strategies for regulating in the cli-
mate of austerity budgets, scandals, and impugned political neutrality—an
ambitious task more suited to several doctoral studies. With two jurisdic-
tions creating new regulatory agencies, there might be clues in the narratives
as to whether it is preferable to have an independent regulatory structure for
the charitable sector, to embed their regulation in a central tax agency, or to
have regulation diffused among states or ministries. Finally, we did not resist
reflecting on the contributors’ sense of the future for charity regulation, nor
the urge to polish our own crystal ball to see what promise lies in the future
for charity reform.
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2 Towards Regulation

Modernizing the Original Charity
Commission

Richard Fries!

Charity and the Charity Commission in the 1980s

The Charity Commission is the regulator of charity for England and Wales.
Since the passing of the Charities Act 2006, this title has had a statutory
basis. However, the Charity Commission has not been designed as a regula-
tor. The 2006 Act (now consolidated into the Charities Act 2011), set out
the Commission’s role at length but, while giving a self-contained legal and
constitutional base, the provisions of the Act are in fact the culmination
(so far!) of a long process of reform and modernization, a piecemeal pro-
cess which did not start out with the conscious intention of converting the
Commission into a regulatory body. To understand the Commission, it is
necessary to start with its origins and, in particular, its status—and state—in
the 1980s. The legal and constitutional basis for charity is essential to this
understanding.

This chapter deals with the initial phase of the modernization of the Com-
mission at the end of the twentieth century. By that time, there was general
agreement that the Commission had sunk to a low ebb after years of neglect.
The chapter focuses on the programme set up to reform the Commission
and its implementation. As outlined in this chapter, the programme was
based on a systematic review of the powers of the Commission and the way
they were being used. It was not a piecemeal reform, but neither was it a
fundamental rethinking of the rationale for the Commission in the mod-
ern world, let alone of the suitability of charity as a legal framework for
voluntary action in the late twentieth century. The chapter explains that
the basis for modernization did not involve notions of regulation, far less
an aim of turning the Commission into the “regulator of charities,” as it
has subsequently become designated. The aim of the modernization pro-
gramme was rather on the one hand to enable the Commission to support
the effectiveness of charities with advice and guidance and, where necessary,
intervention (on carefully limited criteria) and on the other hand to make
charities properly and publicly accountable. The chapter then describes the
steps taken to realize this aim, and the way in which the Commission’s
thinking about its proper role and the appropriate form of accountability
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for charities informed the modernization programme and its implementa-
tion. It describes particular initiatives, such as the development, in consulta-
tion with the charitable sector and parliamentarians, of new, more flexible
guidelines for the basis on which charities might undertake political activi-
ties, and the first steps towards the modernization of charitable status itself
through the Review of the Register of Charities.

However, before embarking on the account of the modernization process,
it is important to note that the chapter covers charity regulation in England
and Wales, not the United Kingdom as a whole. In the context of a volume
dealing with the different experiences of different common law jurisdic-
tions, the reason for this is significant. The simple explanation is that the
common law basis for charity in England is the Preamble to the Charitable
Uses Act of 1601 (commonly referred to as the Statute of Elizabeth I), pre-
dating the creation of the United Kingdom. The Preamble continues to be
the foundation of the common law of charity in England and Wales (which
constitute a single legal jurisdiction) but has never applied to Scotland or
Ireland. They constitute separate charity law jurisdictions (Northern Ire-
land and the Republic of Ireland being, of course, two separate jurisdictions
though deriving from common roots).

The 1601 Act could be described as being concerned with charity regula-
tion in that it envisaged the appointment of commissioners to check compli-
ance with the terms of (English and Welsh) charitable trusts. The origins of
the Charity Commission lie in this tradition and explain why the jurisdic-
tion of the first standing commission, though established in 1853, long after
the creation of the United Kingdom, is confined to England and Wales. At
the same time, tax issues came to play an important role in charity. Like
other common law jurisdictions, responsibility for tax issues is led at the
“federal” level—i.e. UK-wide. In consequence, the tax authorities have an
interest in charities and the tax relief they enjoy across the United Kingdom.
The courts determined that for this purpose, the charity law of England and
Wales should be applied to all parts of the United Kingdom. As tax relief
became increasingly important, Inland Revenue (then the UK tax authority)
became involved in charity matters throughout the United Kingdom. In the
absence of charity commissions in Scotland and Northern Ireland, Inland
Revenue became in effect their charity regulator—applying English charity
law there! This unsatisfactory situation has been rectified in recent years
by the creation of the equivalent of charity commissions in Scotland (the
Office of the Scottish Charity Regulator under the Charities and Trustee
Investment Act 2005) and Northern Ireland (The Charity Commission for
Northern Ireland under the Charities Act (Northern Ireland) 2008), apply-
ing their own charity law.

The most important point which emerges from this simplified account of
the origins of charity regulation in the United Kingdom is that oversight of
charities is charity, not tax, led. This is not to say that the tax authorities
have no role in the supervision of charities. Inland Revenue naturally dealt



Towards Regulation 19

with claims for tax relief, and, given the importance to tax collection of
the Charity Commission’s responsibility for determining charitable status,
the Inland Revenue had a legitimate interest in its decisions. The Charity
Commission, therefore, gave Inland Revenue an opportunity to comment
on novel registration applications.

While independent public regulatory bodies have a long history in Brit-
ain, the growth in the 1980s of the policy of privatizing functions hitherto
undertaken by public bodies established a more general need for regulatory
bodies, in particular to supervise privatized utilities. The need to modernize
the Charity Commission also became recognized in the 1980s; it was not,
however, consciously influenced by the notion of regulation—a term applied
to charity only later. There are two fundamental reasons for this—reasons
which have influenced the modernizing process right to the present day.
First, the Commission was established in the nineteenth century as a quasi-
judicial body exercising the powers of the Chancery Court. Its core func-
tion was to help charities to operate effectively under the legal framework
applying to them. This was primarily a support, not a regulatory function.
And, second, the nature of charity—“private action, public benefit” as the
government report of 2001 neatly entitled it—is an essentially independent
activity of private individuals, rather than a public or governmental func-
tion. This makes regulation by a governmental body (as the Commission
was and remains) inappropriate. The question arises as to whether regula-
tion of charity is proper at all.

It may seem a quibble to emphasize the necessity for charities to be
accountable but to demur at their being regulated. There is, however, an
important—and all too often neglected—distinction in forms of account-
ability. Regulation makes the bodies concerned liable to enforceable inter-
vention by the regulator—one may call this “enforceable accountability.”
Equally important is accountability which consists of openness about the
body’s activities, finances, governance, and so on, but which does not
involve the body in being subject to intervention by a regulator substituting
its judgment for that of the body concerned—one may call this “explanatory
accountability.” This distinction highlights the importance of the ultimate
independence which charities must retain. Of course, this independence
must be exercised within the law, and to that extent, charities are necessar-
ily subject to intervention, but, as discussed in the body of this chapter, the
criteria for intervention must be strictly limited. The independence of chari-
ties is paramount.

The Commission was reconstituted by the Charities Act 1960, itself a
modernizing piece of legislation designed to transform an essentially Dicken-
sian legal institution into an effective administrative agency responsible for
maintaining a public register of charities. The Commission also had powers
inherited from the courts to remedy abuse by charities. These were exercised
administratively in parallel with court powers and subject to court over-
sight. By the 1980s, it was clear that further reform was needed. Public and
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parliamentary concerns led the Home secretary, then the sponsoring Minis-
ter for the Commission, to set up a review of its operation. A distinguished
retired civil servant, Sir Philip Woodfield, led the review in the form of a
new government mechanism, the “efficiency scrutiny review,” which was a
mechanism designed to find savings in public expenditure based on a criti-
cal examination of the purpose of the functions under review. This suited the
agenda for Commission reform ideally, with the added advantage that the
Treasury could not but welcome the use of this cost-cutting mechanism!
The resulting Woodfield Report of 1987 set out the blueprint for reform. It
was entitled the Scrutiny of the Supervision of Charities,? but this use of the
label “supervision” was as near as the review got to the idea of regulating
charity, with regulation being a concept which did not feature in the report.
It proposed a substantial redirection of the Commission, underpinned
by strengthened powers. (By a sleight of hand, the report pronounced its
reforms cost neutral to disarm a sceptical Treasury!)

The implementation of the Woodfield Report, given effect through
administrative reform of the Commission and new charities legislation in
1992 (which was consolidated with remaining provisions of the 1960 Act
to become the Charities Act 1993), laid the basis for the progressive mod-
ernization of the Charity Commission up to the present day. (Indeed, the
Charities Act 2011 is the consolidating legislation incorporating provisions
of the 1993 Act.) To understand charity regulation under the 1993 Act
(and indeed subsequent reforms), it is therefore necessary to understand the
Woodfield proposals and the nature of the Commission which the Wood-
field Report was designed to modernize.

Principles of Reform

The reform process was based on two fundamental principles. The first was
that the legal basis for charity, as a form of organization, was left untouched
by statute. Neither the Charities Act 1960 nor the reforms of the 1993 Act
addressed the question of what constituted charity, with this being left to
the common law. (The extent to which this principle was overturned by
the Charities Act 2006/2011 is for a later chapter, but it is important to the
pre-2006 role of the Commission that it had to operate on the basis of the
common law of charity.) The second fundamental principle was that, in
the words of the 1960 Act carried through the subsequent legislation,
including, in principle, the 2011 Act, the Commission (or, more properly in
the pre-2006 language, “the Commissioners”) might not “act in the admin-
istration” of a charity.

The fundamental independence of charities, the absolute responsibility
of their trustees, was thus enshrined in statute. It is the essence of char-
ity and its place in society. Strengthening the supervision (or regulation) of
charities must start from that premise. The essence of the legal concept of
charity is that it provides a secure legal and organizational basis through
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which private citizens, individually or collectively, can seek to tackle social
problems or to benefit society on their initiative and according to their own
views of what is needed. It is the antithesis of central planning. People must
be free to experiment, and they deserve encouragement, for example, by the
tax benefits charities enjoy. Given the benefits of charitable status, charities
must be accountable, but the nature of their accountability must reflect their
independence. Charities must be open: the public must know how they use
their resources and how their governance and management operate. How-
ever, accountability should not extend to interference from an external regu-
latory agency. The test for intervention must be illegality or impropriety.

These principles reflect the role of the courts in relation to charities.
Determining whether a trust was charitable, upholding compliance with
the terms of the trust, and amending the terms if they became inoperable
required application to the Chancery Court, which was notoriously slow
and expensive. Concern in the nineteenth century that charitable resources
were being misused or neglected by corrupt or lazy trustees prompted the
creation of the Charity Commission to exercise the courts’ powers more
cheaply, efficiently, and speedily. Tackling neglect and abuse does not seem
to have had the prominence in the Commission’s agenda accorded to exer-
cising the powers of amending inoperable trust terms (making “schemes,”
such as administrative and cy prés schemes). Even by the 1980s, many chari-
ties had the form of limited companies (limited by guarantee). The fact that
this organizational form gave trustees the protection of limited liability was
an essential safeguard for charities. Trust form, carrying unlimited liability
for trustees, was unsuitable for entrepreneurial charities, but charity law
remained based on trust law, even though the “mem and arts” form of
charitable companies was very different from trust form.

The Charities Act 1960 gave the Commission increased administrative
functions. In status, it became (and remains) a “non-ministerial depart-
ment” funded entirely out of public funds, but, though part of government,
it exercises its functions wholly independent of ministers. Its accountabil-
ity is to Parliament, through ministers, rather than to ministers. The Com-
missioners were appointed by the Home Secretary. As part of the reform
process, appointments were made on the basis of public advertisement and
interview by an appointments panel, which included a nongovernmental
member. While government appointment might seem to encroach on the
Commission’s independence, it can fairly be asserted that, certainly up to
the turn of the millennium, government scrupulously respected the indepen-
dence of the Commission. Similarly, while the Commission’s dependence
on public funding opened the possibility of government control through
financial restrictions and influence by the Treasury and the Home Office, in
practice, it can confidently be asserted that, once government accepted the
modernization programme initiated by the Woodfield Report, the necessary
funding to implement it was allocated to the Commission. By the 1980s,
concerns similar to those giving rise to the nineteenth-century reforms
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became significant. In the words of the Woodfield Report, “lethargic and
neglectful trustees” were putting charitable resources at risk, and the pow-
ers of the Commissioners, ineffectually operated, were inadequate for their
responsibilities.

There were wider issues over the adequacy of the legal basis for charity
for the modern world. The governmental reform agenda addressed by the
Woodfield review left these unaddressed. And public confidence in charities
depended on their effectiveness as much as “mismanagement and abuse”
(the trigger for Commission intervention under the 1960 Act). Reflecting the
principle that, subject to these triggers, how a charity sought to fulfil its pur-
poses was for the trustees alone, the 1960 Act did give the Commission the
general function of “promoting the effective use of charitable resources,”
but this function was to be fulfilled by encouraging the development of bet-
ter methods of administration, providing charity trustees with information
and advice, and investigating and checking abuses. Whether the outcomes
of charitable activities were worthwhile was for the trustees, not the Com-
mission, to determine, provided their charity was administered properly.

In practice, by the 1980s, the register of charities was not being main-
tained properly, requirements in the 1960 Act for the return of accounts
were not being enforced, and capacity of the Commission to play an active,
as distinct from a reactive, role in promoting even the limited functions of
the 1960 Act was negligible. Under-resourcing, particularly over introduc-
ing modern computerized systems, was a significant factor, if not accepted
by the Treasury. The chief commissioner at that time was committed to
reform and sought to engage with the charitable sector. There was a clear
and urgent need for a thoroughgoing review of the Commission’s rationale
and operations.

The Woodfield Report

The form of the reforms proposed by Woodfield was, in the report’s words,
“directed towards fostering a greater realisation of the responsibilities of
trustees.” Partly in principle, partly to make savings to fund a “realign-
ment of the balance of the Commission’s activities,” Woodfield proposed
that Commission “hand-holding” functions, such as requiring charities to
obtain Commission consent for such things as property transactions and
the facility by which charities’ investments were held by the official cus-
todian, a statutory officer of the Commission, should be drastically scaled
back or abolished altogether. (Aware that funding might be an issue, the
report did recommend that provision should be made for the Commission
to charge for registration and for some other functions. Despite the Trea-
sury’s concern over the cost of the reforms, this recommendation was not
pursued.) The savings realized should be redeployed to modernization and
computerization of the register of charities, systematization of the return
of annual accounts by charities, and increased capacity to investigate and
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remedy maladministration and abuse, supported by strengthened powers, in
particular a power to appoint a “receiver and manager” to exercise some or
all of the responsibilities of the trustees of charities where gross failures had
been found. Though the review did not make recommendations for mod-
ernizing the constitution of the Commission, it did emphasize the need for
the Commission to make its general advice to trustees more accessible (and
accessibly written). To encourage greater understanding of the nature of
charities and their activities in the modern world, the report recommended
strengthening the board by the appointment of two additional Commission-
ers with wider experience, particularly of the charitable sector.

The Scrutiny Report was submitted (and published) in 1987. Its recom-
mendations were accepted (in the face of resistance by the Treasury, scep-
tical of the value of the Commission and of the resource-neutral claim).
Implementation had to be spread out over the next decade, first while pri-
mary legislation was prepared and then while the framework for exercising
the Commission’s new powers was developed and obsolete functions shed.
Equally important was the need for Commission staff to be given time to
adjust to the new roles involved. As anticipated by Woodfield, the funding of
new functions, in parallel with the necessarily drawn-out process of winding
down functions forgone, involved significant additional funding. What was
not envisaged by the report, but feared by the Treasury, the long-term result
was a substantial permanent increase in Commission resourcing—a dou-
bling of staff (to 700, at least during the transition period), and an extensive
IT programme, funded by a fourfold increase in the Treasury grant. On the
retirement of the chief commissioner (a career civil servant) who had started
the reform process, a new head of the Commission and the two additional
commissioners proposed by Woodfield were recruited from the charitable
and business sectors to lead the implementation of the report.

While the necessary legislation was developed, administrative reforms
were started immediately. The focus on supervision was met by the creation
of a new strengthened “Monitoring and Investigation Division” in the Com-
mission, reinforced by the recruitment of qualified accountants and led by an
experienced investigator recruited from government. The newly established
executive director post oversaw the whole programme. In parallel, an IT
unit was set up to develop a comprehensive computerization programme for
the Commission’s operations and for the register of charities. The process of
reforming the annual accounting requirements for charities was also started
in advance of the legislation needed to underpin it. One of the new Com-
missioners was specifically chosen with accounting qualifications to lead the
process, with the Commission’s new accountants and an external commit-
tee of charity finance directors and accountants. Meanwhile, the process of
scaling down consents work, and investment holding was set in train.

The modernization programme involved a fundamental change of cul-
ture for the Commission. Hitherto, much of the work was led by the legal
staff. Given that only 22 of the 330 staff were lawyers at the time of the
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Woodfield Report, it was inevitable that more responsibility would have
to be placed on administrative staff, many newly recruited, mainly from
other government departments. One sign of the cultural change was the
incredulity of Commission staff when the IT programme was first unveiled
at the idea that work would be computer based, contrasted with their impa-
tience only a couple of years later at the slowness of the first desktops. The
modernization process was overseen by a management committee of senior
staff chaired by the executive director, reporting to the Commission’s board,
which included, alongside the five commissioners, senior members of staff.
Behind the organizational changes lay a conscious change of ethos. From a
spirit of legal compliance, the Commission moved to the aim of maintain-
ing public confidence in charity, supported by an ethos of seeking to apply
the law and other requirements in ways which helped charities achieve their
objectives so far as possible. The way in which guidance was made avail-
able to charities was reformed first to express it as intelligibly as possible for
trustees without legal knowledge and then to make it available on the web-
site established under the computerization programme. (The computerized
register of charities became the vehicle of two-way communication between
the Commission and charities to an extent unimaginable when Woodfield
was setting out the reforms.)

The strategy for the Commission which emerged through the process
of modernization transformed the Commission’s relationship to the sector
from one of largely piecemeal reaction to an active continuous relationship.
From being essentially a vehicle of public information (and inadequate at
that) registration became the entry point, or “Gateway,” as the Commission
called it, into a continuous relationship of support and supervision. It also,
of course, made a reality of the accountability of registered charities by their
online accessibility, to the Commission and the public at large, through the
submission of an annual report and accounts in standard (proportionate)
form. Individual and general supportive guidance was developed. The use
of investigation and remedial action, enhanced under the new legislation
and reforms, remained a backstop, but was used actively when problems
were identified, albeit usually informally rather than explicitly invoking
legal power.

Modernizing the Commission

In setting the modernization programme off, the Commission set its aim
as maintaining public confidence in charity. What determined public con-
fidence needed to be spelt out—legal and financial integrity, of course—
but how far did that require the Commission to address questions of the
credibility of charitable status and charity law? And in so far as public
expectations of the value of charitable activity determined public confidence
in charity, how far could the Commission’s supervision extend to questions
of the efficiency and effectiveness of charities? How far did the status of



Towards Regulation 25

being a charity registered with the Charity Commission entitle donors and
the interested public in general to expect standards of efficiency, let alone
valuable results? Even if the public expected this, how far did the Com-
mission have the competence to pronounce on such matters? In addressing
these issues, the Commission had to take account of the changing nature of
the charitable sector and, in particular, its relationship with the public sec-
tor. The frequently expressed concerns about the charitable sector’s grow-
ing dependence on public funding, which significantly affects the way the
charitable sector is viewed today, were beginning to be aired in the 1980s. In
particular, there were fears that many charities were becoming dependent on
funding contracts from central and local government, thus becoming over-
influenced by government policies. Increasing the effectiveness of Commis-
sion supervision had to ensure that it strengthened, rather than undermined,
the independence of charities. The Commission’s approach was summarized
under the headline of support and supervision—providing advice and guid-
ance on matters within the Commission’s remit and competence, backed up
by powers to intervene to remedy mismanagement and abuse. At the outset,
this combination provoked controversy within the charitable sector: how
could the Commission combine the roles of support and policing?

To provide a framework for the implementation of the Woodfield reform
programme, the Commission needed to articulate its strategy. Strategic
planning was a novel concept for Commission staff (and indeed new to
government departments and agencies in general). Starting from its initial
simplistic slogan, “It’s for charity,” Commission planning focused on the
Commission’s role of “giving the public confidence in the integrity of char-
ity.” This formula was settled on—after some considerable debate, espe-
cially over the need to focus on integrity rather than aspiring to a wider
role for promoting charity effectiveness—in the strategy enunciated in the
“Statement of Departmental Aims and Objectives” finally set in 1997.3 The
aim was to be realized through three objectives:

e to deliver an effective legal, accounting, and governance framework for
charities and the charitable sector;

e to improve the governance, accountability, efficiency, and effectiveness
of charities; and

e to identify and deal with abuse and poor practice.

The Commission’s answer to the “support/enforcement” challenge was in
effect to develop a three-part programme:

e seeking to articulate and enforce the legal requirements of charitable
status;

e providing a framework of accountability through which charities were
properly open and accountable to the public at large; and

e developing expertise to promote good governance and administration.
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The Commission was clear that the advice-investigation dichotomy was
oversimplified. As the second strand of this three-part programme makes
clear, making charities transparent and accountable was an important
strand in its own right, neither “advice” nor “policing.” The dilemma—and
the debate with the sector—was especially how to develop and demarcate
this third strand. In part, this drew on the lessons of the Commission’s new
active engagement with charities through investigations, but equally through
support contact, partly by developing partnership with the sector. The chief
commissioner’s introduction to the Commission’s Annual Report for 1994
argued that the Commission “must do everything we can to support the sec-
tor in meeting the challenge of increasing its efficiency and effectiveness and
of improving its standards of administration and financial management.”
It was noted that “increasing the effectiveness of the charitable sector has,
since 1960, been the Charity Commission’s fundamental duty,” stemming
from the 1960 Act’s provision that the Commission’s general function was
“promoting the effective use of charitable resources.”*

The presumption that the Commission’s essential responsibility is law
enforcement is too narrow and misleading. Clearly, the integrity of charities
depends on their complying with the requirements of charity law, and the
Commission’s responsibility is to enforce that. It is also obvious that chari-
ties must not act beyond their powers: they must seek to fulfil the purposes
that entitle them to charitable status and its benefits, and not go beyond
them, limiting and legalistic though that may sometimes seem. However,
the integrity of charities cannot be defined solely by specific legal prescrip-
tions. The fundamental basis for charitable action is to do what is in the best
interests of the charity and, negatively, to avoid doing what may damage it.
Thus good governance and financial management are central to the integrity
of charities. There are principles on which guidance and good practice can
be enunciated, but enforceable requirements would be inappropriate. The
Commission must therefore go wider than a law enforcement role. However,
in going beyond that role, it was essential to develop an active partnership
with the charitable sector. The legitimacy of the Commission’s engagement
with the governance and management of charities derives from the expertise
it develops in its day-to-day work with charities. However, it has neither the
authority nor the expertise to override the judgment of charities’ trustees.
Promoting good standards requires active cooperation with the sector bod-
ies committed to raising standards.

The 1997 framework may be regarded as the origin of the statutory state-
ment of objectives, functions, and duties set out in the Charities Act 2006.
An explicit statement of duties is conspicuously absent from the 1997 state-
ment. However, one of the statement’s principal purposes was to support
internal Commission management in bringing the practice of Commission
staff into line with the reformed role of the Commission. For internal pur-
poses, as required by developing civil service practice, performance targets
were set for Commission functions (Key Performance Indicators, or KPIs,
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in the language of the day). This was an essential task of modernization
since one of the most frequently expressed criticisms of the Commission
was the inordinate time taken in making decisions, for example, in deal-
ing with registration applications. As required by a government-wide initia-
tive, the Commission set service standards for the fulfilment of its functions.
For registration, the commitment was to deal with 90 per cent of applica-
tions within 15 working days. A measure of the Commission’s progress was
that, while performance initially fell well below that, by 1998, the level
achieved was 93 per cent.

As already noted, a fundamental element in the modernization involved
giving administrative staff greater responsibility for making decisions, focus-
ing the use of scarce (and expensive) legal staff on difficult and novel issues
in support of the administrative staff. Updating guidance materials for staff
was, therefore, a priority, particularly as one cause of concern among the
charitable sector was inconsistent decisions given by different offices of the
Commission. In order to lead this process, a policy unit was set up—a novel
concept for the Commission at that stage.

Underlying the internal modernization process was the need to inculcate
a new ethos—that the aim of the Commission should be to help charities to
operate effectively within the framework of charity law. Decisions should be
informed by a spirit of how the requirements of charity law could be applied
to facilitate the aims of charities in seeking to achieve public benefit within
their charitable purposes. A key feature of the pre-reform Commission was
its lack of real engagement with the charitable sector: while prepared to
advise, on the law especially, it was not reaching out to understand what
trustees and staff were seeking to achieve. The then chief commissioner had
started bridging this gap in the 1980s and it became a fundamental aim of
new initiatives. These included a programme of secondments of Commis-
sion staff to charities and outreach meetings where Commission staff could
discuss their work with charities and learn more directly about issues of
most concern to the charities.

One particular focus was on producing guidance materials for charity
trustees on their role and responsibilities. As noted earlier, a key concern
identified by the Woodfield review was “lethargic and neglectful” trustees.
A study carried out jointly by the Commission and the National Council for
Voluntary Organisations (NCVO) demonstrated, admittedly on the basis of
a small sample, an alarming degree of ignorance about the key place trustees
had in the governance of charities. Far too many trustees regarded their role
as merely supportive or even honorific; many were not even aware that they
were trustees in law, with all the responsibilities attached to the role. This
presented the Commission with something of a dilemma: how to educate
trustees about their responsibilities without frightening people from taking
on this essential public service. The Commission developed a range of ways
of informing and reassuring people about trusteeship, including a video
starring the comedian Sir Lenny Henry (as he now is). As the Commission’s
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ability to communicate with charities and their trustees improved, particu-
larly with the computerization of the charities’ register (which became in
effect the Commission’s address book), new guidance material was pro-
duced and disseminated to charities. In particular, The Essential Trustee:
What You Need to Know, set out in clear (non-legal) and encouraging lan-
guage the essence of the trustee’s role and responsibilities and the role of the
Commission as a source of advice and guidance.® A regular newsletter on
developments sent to all charities supported this. To develop the trusteeship
programme, supported by an advisory committee of people from the sector,
the Commission set up a charity services unit as a focal point of informa-
tion about trusteeship. Its role was explicitly to work with the sector, in
particular working closely with NCVO’s Trustee Services Unit, set up to
take forward their part of the programme. This was a prime example of
the Commission’s programme of working in partnership with the charitable
sector and its representative bodies.

Supervision

The other immediate priority was to put in place arrangements for the
“supervision” of (registered) charities, giving effect to the spirit of the
Woodfield Report. Establishing a properly resourced unit in the Commis-
sion could be done immediately (drawing on additional “transitional” fund-
ing which the Treasury, with ill humour, allocated to the Commission in
response to the report). However, full implementation inevitably took some
years, since, quite apart from the need to develop staff to what was in effect
a new role, it depended on the new powers and reporting framework estab-
lished by the new legislation. In particular, it naturally took some time to
establish standardized but proportionate reporting and accounting require-
ments, which would be the basis for Commission monitoring.

In 1996, the new statutory framework requiring charities to prepare
and submit an annual report and accounts, and an annual return, accord-
ing to the legislated financial thresholds, was brought into operation after
consultation with the charitable sector. A new Statement of Recommended
Practice for Accounting by Charities (SORP)® set out the substance of the
reporting requirements. A committee of charity finance professionals led by
the Commission and endorsed by the accountancy authorities after public
consultation prepared the statement. That the accountancy world entrusted
this process to the Commission was a mark of the Commission’s progress in
developing credible expertise, as was the conference the Commission staged
to launch the SORP and the programme of presentations the Commission’s
accountants gave to promote it. As its name makes clear, the SORP does
not set out mandatory legal requirements for reporting, but neither is it a
set of “take it or leave it” suggestions for charity reporting. Charities are
expected to follow the guidance set out in the SORP to demonstrate that
their accounts should show “a true and fair view,” and if they deviate from
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it, they are expected to show justification. This is to ensure that charities’
reports and accounts are based on common definitions of principles so that
their financial performance and standards can be compared, thereby giving
effect to the need for charities to be genuinely accountable. The SORP has in
effect three fundamental purposes: to make charities publicly accountable,
to provide the Commission with the annual returns it needs to supervise
charities, and, equally important, to be a basis for good management by
charities. Thus it was designed to be useful to charities as well as being a
vehicle for accountability and monitoring.

Once the new statutory returns started to come in, the Commission
established a monitoring unit in the Liverpool office to ensure compliance
with the requirements of the regulations. In fact, ensuring submission of
the required returns from all charities was, and still remains, a challenging
task. The unit’s task was also, more substantively, to identify issues which
called for follow-up action. Some might be issues of legal propriety, such as
payment to trustees; more commonly it might be issues of governance and
finances which appeared to risk the charity’s viability. For the latter, the unit
started an initiative of identifying factors which put charities at risk.

Right from its establishment, the ethos of the Commission’s investiga-
tion division was to seek to identify charities at risk or in need of help and
advice. As the Annual Report 1993 put it, the aim was “to provide support
and, where necessary, take investigative action; and, ultimately, to provide
assurance to the charity sector and to the public as to the general good
health of charities.”” The balance was strongly on the side of supportive
interventions wherever possible. For example, governance and administra-
tive weaknesses which were identified through monitoring could normally
be dealt with by informal discussions with the charity concerned, followed
up by further monitoring if necessary, rather than by investigatory interven-
tion. This reflects the fact that the powers of the Commission are “reme-
dial,” to put charities on a sound footing, not impose sanctions on trustees.
It also reflects the fact that the cause of difficulties was generally not wilful
misconduct and far less deliberate abuse. Typical management issues identi-
fied were lack of clarity over the responsibilities of trustees and manage-
ment, for example, a dominant founder or director, inadequate oversight
of finance and administration, and problems arising from the interaction
between charities and non-charitable subsidiaries. The development of the
Commission’s supportive outreach work seemed the right way to respond.
This led to the Commission establishing a systematic programme of visits to
charities in this spirit.

Even where investigatory intervention was needed, the issues were princi-
pally of maladministration, covering a grey area from negligence to deliber-
ate misconduct rather than fraudulent abuse. (Misuse of charities in pursuit
of terrorism hardly surfaced in the 1990s, in stark contrast to the post-
9/11 concerns.) The Commission did, however, demonstrate its ability to
use its strengthened powers as soon as the new legislation came into force,
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in particular the power to appoint a receiver and manager to take over the
responsibilities of trustees in serious cases, which supported the Commis-
sion’s ethos of aiming to remedy problems rather than seeking sanctions.
A good example of the early use of this new power concerned a charity
providing residential care to people with mental disabilities. The charity
had encountered administrative problems which put it at risk. The appoint-
ment of a receiver and manager made it possible to restructure the charity’s
management and financial systems.

Fundraising

Though not reaching the salience it has currently, fundraising became an
increasing matter of concern to the Commission. The Charities Act 1992
had included provisions on fundraising but these did not affect the Com-
mission directly (and therefore were not consolidated into the 1993 Act).
The Commission became “increasingly concerned about fundraising car-
ried out by organisations which are not charities, but which give the public
reason to think that they are.”® The Commission took the view, endorsed
by the courts, that its powers of investigation could be used in such cases.
The 1998 report cites the case of a commercial company which used teams
of rose sellers to tour pubs, clubs, and restaurants encouraging people to
purchase flowers and give donations to charity. Working with the police,
convictions were obtained for theft.

Guidance

The development of guidance material was an essential complement to the
monitoring process, and the Commission initiated a programme of guidance
booklets tackling issues which were giving rise to problems. A good exam-
ple, which bears out the relationship between fundamental legal require-
ments and good practice, was the guidance produced, after consultation
with the charitable sector, on reserves. Lack of reserves could obviously
endanger the financial security of a charity; on the other hand, accumulating
reserves beyond the charity’s needs was misuse of charitable funds, but char-
ity law merely dictates that charity trustees have a duty to use their resources
for their charitable purposes. Guidance on prudent financial management
could not—should not—prescribe specific amounts to be held as reserves.
The Commission’s aim was to develop sufficient awareness and a judicious
balance between prudence and risk taking among trustees in whom respon-
sibility for financial management, and answerability, ultimately lies. The
Commission did suggest guidelines that charities should normally aim to
have reserves equivalent to between two years and three months expendi-
ture, though even that would be subject to judicious exceptions. However,
in consultation, the general view of the sector was that even that was too
prescriptive, so the Commission focused on the need for charities to have an
explicit policy on reserves which the trustees should be able to justify.
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The traditional work of the Charity Commission, giving consents and mak-
ing schemes, continued on a reduced basis following the implementation of
the legislation to give effect to the Woodfield reform programme. A signifi-
cant change was the emphasis on supporting charities to meet the changing
circumstances of the modern world (the Commission’s aim of delivering a
framework fit for current needs). Issues such as facilitating mergers between
charities which could address complementary aims better as a single entity
became a more significant part of the Commission’s programme, supported
by greater flexibility over modifying charitable objectives. This applied also
to modernizing the constitutions and even the purposes of charities.

The need for an active approach is well illustrated by the case of the
Huntingdon Commons and Lammas Rights charities. By the 1990s, the
small number of freemen of Huntingdon qualifying for benefit under these
ancient charities were each receiving over £30,000 a year, which was a situ-
ation the Commission pronounced, with masterly understatement, “to be
inconsistent with the application of charitable funds”! A scheme was made
to widen the purposes of the charities for the general charitable benefit of
Huntingdon.’ The old common law principle of cy prés, by which old trusts
which became unrealizable might be amended to the most similar realiz-
able purpose, had been somewhat relaxed by the 1992 legislation (a process
taken much further in 2006). As a result, the Commission could support
charities frustrated by anachronistic purposes in providing an objective
more suited to modern-day needs, without having to incur the expense of
court application. A striking example was the modernization of the Bridge
House Trust, the ancient City of London charity which maintained bridges
to the City. The Commission was able to provide the Trust with a wider set
of purposes making it a major grant giver for charitable purposes through-
out London.

Campaigning

While political campaigning in breach of charity law gave rise to few inves-
tigations numerically, it was a source of great controversy. The right of
the voluntary sector to engage in public debate over issues of concern to
them is rightly regarded as vitally important. Charity law appeared to be
very restrictive. The Commission’s guidance, based on court judgments, in
particular—unusually recent in charity law practice!—in the Amnesty case
of 1981, virtually prohibited engagement by charities in the political pro-
cess. A quote from the guidance the Commission issued after the Amnesty
judgement exemplifies the point: “Charities, whether they operate in this
country or overseas, must avoid seeking to influence or remedy those causes
of poverty which lie in the social, economic and political structures of coun-
tries and communities.” This was derived from the clear conclusion of the
courts that charities could not be political—fair enough, if that meant party
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political, but the courts defined political as concerning the law and govern-
ment policy. Given the increasing focus of NGOs seeking to tackle poverty
on tackling causes and not just alleviating consequences, this was a signifi-
cant threat to policies of aid charities. A complaint arising from political
controversy over the role NGOs played in Third World issues led to a Com-
mission investigation which found Oxfam to have breached the constraints
of the law by taking a critical position towards policies and practices of
certain governments in countries where it had anti-poverty programmes.
While the outcome of the Commission’s formal investigation was no more
than a warning, the inhibiting effect, and unwelcome publicity, were very
damaging.

In response, NCVO set up a working group representing charities to seek
reforms. The Commission engaged with the NCVO review and with the
Parliamentary All-Party Group on Charity seeking a way to interpret the
law which allowed proper scope for the sector’s role of contributing to, and
influencing, public policy and government practice. This proved a demand-
ing challenge, solved by distinguishing between the charitable purposes of
charities, which could not be political, and the activities charities undertook
to achieve their purposes. The activities must not be party political but,
provided they were directed at achieving the charitable purpose, they could
be political in the wide sense of charity law. Charities could thus contribute
to discussions of public policy and the law, and could engage confidently in
campaigning against government policies where they thought them damag-
ing to the charitable aims they were pursuing.

Both the sector and politicians welcomed the interpretation promulgated
in Commission guidance. It still forms the basis for the balance struck
between the need for charities to keep the confidence of the public by avoid-
ing identification with political parties and the importance of their being
able to engage vigorously and without fear of “regulatory” restraint in pub-
lic affairs. Indeed, the cautious formulation of the balance in the Commis-
sion’s initial guidance came to seem unduly restrictive, but the issue remains
one of lively dispute. It is a notable example of the Commission’s role in
actively developing the legal framework and not simply confining itself to
passive interpretation of the legal inheritance.

Review of the Register

Perhaps the most radical initiative which emerged from the modernization
programme was the Review of the Register. Certainly, it provoked a good
deal of controversy, at least among charity lawyers. Concern over the con-
cept of charity, and the ancient common law basis for determining it, had
been expressed on and off for many years. However, equally, there were
anxieties, particularly at the political level, about stirring up controversial
issues, notably charitable status for elite public schools. (This concern was
shown to be fully vindicated by the controversies which even the limited
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attempt to tackle the issue as undertaken in the 2006 Act provoked.) The
consensus among charity lawyers was that the common law system was, in
principle, well able to meet the needs of the modern world. This was based
on the contention that the courts had the power to apply modern thinking
to the framework inherited from, and developed out of, the Preamble of the
1601 Charitable Uses Act. In practice, few cases came to court, but at the
time that the Woodfield Report was set up, there was no effective lobby for
legislative reform. So the 1993 Act remained silent on the issue.

This presented the Commission with a dilemma. Difficulty over getting
charitable status for bodies tackling issues which did not fit directly into
the inherited framework was a matter of concern in the voluntary sector.
Moreover, the Commission’s professed aim of providing a framework which
encouraged charitable activity for the modern world challenged it to use its
registration responsibilities constructively. The Commission had done this
on a piecemeal basis before the modernization programme started. A notable
example was accepting that bodies seeking to promote racial and commu-
nity harmony, manifestly in the public interest in twentieth-century Britain,
ought to be able to benefit from charitable status. The process of reforming
the Register prompted more systematic thought about the need for an effec-
tive modernizing mechanism and the part the Commission should play in
exercising its registration function.

The dilemma continued to arise in the day-to-day registration work of
the Commission alongside the modernization programme. Some significant
decisions revealed the approach the Commission evolved, rooted in the
charity law process of basing the determination of charitable status on the
inheritance of court decisions developed from the Preamble to the 1601 Act,
but recognizing it had to acknowledge changing needs and circumstances.
Key decisions included accepting the public interest benefit in having organi-
zations promote ethical standards in business and corporate responsibility,
including giving support to whistleblowers. Another example accepted the
growing importance of fair trade in aid policy, through such initiatives as
the “fair trade” mark. The corollary of accepting new issues was the ques-
tion of issues no longer relevant to the public interest in the modern world.
The key decision in this respect concerned gun clubs, charitable on the old
view that they supported the country’s defence capacity. The Commission
decided that this principle was no longer sustainable in the modern world.

These decisions, particularly the Commission’s use of its power to remove
bodies from the Register of Charities, prompted concern among charity law-
yers. The Commission recognized the need to set out a principled rationale
for its approach rather than leaving it to case-by-case statements, especially
as the computerization programme gave it a unique opportunity, and indeed
obligation, to review the Register as a whole. Wider public interest in what
constituted charity was also relevant. This was encapsulated in the recom-
mendation of the wide-ranging review of the state of charity undertaken
by the Deakin Commission, set up by NCVO. Its report published in 1996
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recommended that the law on charitable status should be modernized and
simplified on the basis of what, in modern-day circumstances, constituted
public benefit.!! While the new (Labour) government was notably support-
ive of the voluntary sector and embraced recommendations of the Deakin
Report, such as the development of a “compact” between the public and
charitable sectors, it was reluctant to tackle the controversial issue of chari-
table status head on. Clearly, the Commission could not reform the law as
such, but it could develop the agenda for reform by demonstrating what
could, and could not, be achieved under the law as it stood. Accordingly, in
April 1999, after a lengthy consultation period, the Commission launched
a systematic programme of reviewing charitable status and the existing
mechanism for determining it.!> Given the modernization and computeriza-
tion of the Register, there was a generally accepted need for some form of
process to ensure that the renewed Register was accurate. By contrast, how
this process should be conducted, and in particular just what approach the
Commission should adopt, was contested.

The Commission started from the premise that the credibility of the Reg-
ister was vital for public confidence in charity and its role in the modern
world. This reflected the fact that the decisions of the Commission to accept
the charitable status of voluntary organizations and include them on the
Register constituted in law authoritative confirmation that the body was a
charity. The Commission affirmed that, in exercising this function “within
the law,” it exercised the powers of the courts. As noted at the outset of
this chapter, this was in fact the original rationale for creating the Commis-
sion. However, this reaffirmation at the end of the twentieth century proved
controversial among charity lawyers. That the Commission should follow
court judgments was accepted on all sides (though this meant that some of
its decisions, for example, in relation to charitable status for amateur sports
bodies, were very cautious). However, what proved contentious was the
approach the Commission should adopt where court judgments were lack-
ing, or old, and therefore arguably superseded (as some did indeed argue in
relation to sports). The Commission was clear that public confidence in the
arrangements for determining charitable status depended on its ability to
keep pace with changing needs. In a (legally) ideal world, it might well have
been preferable for the courts to be engaged regularly to determine new
issues. The fact was, however, that there were few new court judgments,
largely because the Commission dealt with the determination of charitable
status through applications for registration. Even if applicants who were
refused registration wanted to appeal to the courts, the cost was usually
too great a deterrent. The proposal that a “suitors’ fund” should be estab-
lished to finance appeals to determine significant cases out of public funds
was unsurprisingly rejected out of hand by government. (The more practical
solution of a review mechanism was finally adopted with the establishment
of the Charity Tribunal under the 2006 Act.)
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Accordingly, it seemed both right and desirable that the Commission should
apply the principles laid down by the courts for applying changing circum-
stances in interpreting the inheritance of court judgments to new issues. Lord
Wilberforce had summarized the principle, saying court decisions “have to keep
the law as to charities moving as new ideas arise or old ones become obsolete or
satisfied.”'® This approach was applied in a series of “thematic” reviews, which
proved a very powerful mechanism for addressing issues not satisfactorily cov-
ered explicitly in previous court judgments. A high point was the Commission’s
acceptance of human rights, previously regarded as political, as a proper chari-
table purpose in 2003. (It might be noted that the very notion of setting out
principles for determining applications by subject was itself regarded by some
as an improper deviation from the legal “case-by-case” principle.)

The role of public opinion was another source of controversy. Determin-
ing charitable status by an opinion poll of “Joe Public,” as a leading charity
law commentator disparaged the Commission’s approach, was improper.
Not that this was the Commission’s approach, but the need to balance pub-
lic acceptance of the legal framework for charity with principles of public
interest and benefit, extending to minority and unpopular issues, was, and
remains, an important issue in charity registration and regulation at large.
Alongside addressing the substance of what purposes were charitable in the
modern world, the review included a statement of “the essential charac-
teristics of charity,” focusing on public benefit, independence, and being
non-political. A spin-off of this was the development of a statement of the
hallmarks of a well-run charity, in effect guidance on good governance for
trustees to apply and for the Commission to use as a check for its monitor-
ing role.'* This document became a key statement of what the Commission
looked for in reviewing charities’ governance arrangements.

Conclusion

By the turn of the millennium, the modernization process had been going
on for a dozen years, but it could not be regarded as complete. That the
Commission had undergone a fundamental change was undeniable, and
the commitment of the Commission’s staff to the upheavals involved was
greatly to their credit. To a greater or lesser extent, the transformation was
welcomed. In particular, the interactive relationship between the Commis-
sion and charities, aided by the computerization programme, was very ben-
eficial. Inevitably, there were critical voices, reflecting a scepticism towards
the ethos the Commission had adopted, in particular, the contention that it
should be primarily an enforcement body. This view of the Commission is,
for reasons set out in the body of this chapter, a fundamental misconcep-
tion of its role, and labelling it “the regulator of charities” encourages this
misconception. The intention in giving this account of the first dozen years
of the Commission’s modernization has been to correct that misconception.
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3 The Reforming Regulator

Lindsay Driscoll

Introduction

The period following 2000 saw a continuation and expansion of the reforms
to the Charity Commission introduced by the 1993 Charities Act but with
a change in language as the Commission was now universally referred to
as the regulator of charities. The primary objective of the Commission to
increase public trust and confidence in charities remained the same, but
debate continued as to how this could best be achieved and the proper role
or roles of the Commission.

The period from 2000 to 2016 saw significant changes, and this chapter
examines important issues including whether it was possible for the Com-
mission to be both friend and policeman, to be both adviser and regulator.
If all were possible and appropriate, what should be the balance between
them and how did this fit in with self-regulation and the role of umbrella
bodies, and was co-regulation the answer? What was the Commission’s role
with regard to the effectiveness of charities? For most of this period, a broad
approach to regulation prevailed, with equal weight placed on the strands
of support and effectiveness, compliance and accountability. Support and
advice services grew with increased engagement with the sector, whilst the
approach to compliance cases was reassessed with a decrease in the number
of statutory inquiries. Since 2012, there has been a change in the balance,
with the emphasis now firmly on compliance, influenced by a substantial cut
in resources; criticism from several sources, particularly parliamentary com-
mittees, that the Commission was insufficiently robust; and external factors
such as the counter-terrorism agenda.

Independence from government—of both charities, particularly as they
took on more public services, and the Commission, as concerned its legal
status and governance—remained an important theme. The Commission’s
independence from the sector was also an issue: how far should its role to
champion the sector extend, and did the increased emphasis on support and
engagement and closer links with charities compromise its independence?
The governance of the Commission, linked to its own transparency and
accountability, came to the fore, again mirroring greater awareness of these
issues in charities.
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The major event was the passing of the Charities Act 2006 (the Act),
which it has been said was subject to more consultation and parliamentary
scrutiny than any other piece of legislation in the United Kingdom. This
Act made changes to the structure of the Commission, modernised aspects
of charity law, established a tribunal for appeals against Commission deci-
sions, introduced a new legal structure for charities, and, for the first time,
established a statutory definition of charity. However, all this was overshad-
owed by the debate on the public benefit requirement, particularly as it
applied to independent schools. Political activities of charities continued to
be a hot topic, with calls from the sector for a change in the law and the
publication of new guidance by the Commission in 2008. And a new factor
influencing the stance of regulation was government concerns about chari-
ties’ links to funding terrorism.

Since 2000, there have been four different chief charity commissioners
(later, chairs) with very different backgrounds: John Stoker, a career civil
servant; Geraldine Peacock, a former charity leader; Dame Suzi Leather, with
a background of numerous public appointments; and William Shawcross, a
writer. Changes in chief commissioners brought with them changes in style
at the Commission. Under Geraldine Peacock, there was a major rebrand-
ing exercise with the crown replaced by a T-shirt! indicative of a new closer
relationship with the sector and the communities they served, summed up in
the new vision of “Charity working at the heart of society.” Under William
Shawcross, the stance of the Commission has been that of a robust regulator.

The Role of the Commission

After the reforms of the 1990s, the beginning of the noughties saw a high
mark in the breadth of the Commission’s role made possible by the freeing
up of resources under the previous reforms. New thinking on the role of
the Commission was explained in the publication in 2003 of The Charity
Commission and Regulation,> which set out a broad approach to regulation
covering compliance, accountability, and effectiveness, all considered essen-
tial for maintaining and increasing public trust and confidence.

Our approach is to regulate so as to promote compliance with char-
ity law and to equip charities to work better. Our work should enable
charities to maximise their potential and enhance their accountability
to donors and those who benefit. . . . The end result should be increased
public trust and confidence.?

The three strands carried equal weight, and regulation was given a broad
meaning and seen as a continuum, with advice and support as a proac-
tive means of promoting compliance on one end of the spectrum and for-
mal inquiries with use of statutory powers on the other end. This approach
was followed in the Commission’s Strategic Review of 2005, which set out
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the four heads of mission as follows: enabling charities to maximise their
impact, ensuring compliance with legal obligations, encouraging innovation
and effectiveness, and championing the public interest in charity. A presen-
tation of the time refers to the twin approaches of “steel and empathy.”
Underpinning the review was the concept of proportionate, risk-based regu-
lation. Action should be proportionate to the issues and risk involved and
take account of the capacity of the organisation to comply. Changes made
to introduce proportionality included minimising regulation for smaller
charities by increasing thresholds for both registration and reporting and
audit requirements. The Commission was reorganised to achieve this with
the introduction of a small charities unit using a light-touch approach for
charities with an income under £10,000, a large charities unit pursuing
more active engagement with charities having an income over £10 million,
and fast-track self-certification for straightforward consents.

Long consultations leading up to the Act continued the debate on the
reconciliation of the advice and compliance roles. The National Council
for Voluntary Organisations (NCVO) in particular argued that the primary
function of the Commission should be compliance, leaving the major part of
the support role to umbrella bodies. The Strategy Unit Report published in
2001 recommended that the Commission should have clear strategic objec-
tives in statute. Following this, the Act set out five objectives:

e to increase public trust and confidence in charities;
to promote awareness of the operation of the public benefit requirement;
e to promote compliance by charity trustees with their legal obligations
in exercising control and management of the administration of their
charities;
e to promote the effective use of charitable resources; and
to enhance the accountability of charities to the donors, beneficiaries,
and general public.

Later, these broad objectives were criticised by the Public Administration
Select Committee (PASC)* as being “far too vague and aspirational in char-
acter. . . . The 2006 Act represented an ambition which the Commission
could never fulfil even before budget cuts were initiated.”® The Commis-
sion’s functions and powers were also drafted very broadly in the Act. The
Strategy Unit Report recommended that the advisory role should be defined
in statute to give a clearer focus on regulatory issues, but the Act failed to
include any specific reference to advice, instead relying on a wide function
to encourage and facilitate better administration of charities.

Advice Work

Advice work was expanded through a number of different methods and
media. Casework was continued for detailed ongoing advice to individual
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charities. A new call centre approach, Charity Commission Direct, was
introduced for one-off telephone advice, and the website was enhanced
to include more guidance. The number and scope of publications were
expanded, and the design and style changed in line with the rebranding to be
more user-friendly. All new publications were translated into plain English,
and many included cheerful photographs of people in the community. New
publications included not only regulatory guidance such as that on political
activities but also publications setting out good practice and more general
advice on such topics as insurance and mergers. This gave rise to criticism,
particularly by charity lawyers, on the long-standing issue that, in its publi-
cations, the Commission failed to make a clear enough distinction between
the musts and the shoulds—the regulatory requirements and good practice.

The support and advice role was enhanced by the engagement and part-
nership initiatives assisted by the new eagerness of Commission staff and
commissioners to get out and meet charity trustees. Up to 600 review visits
were carried out each year when Commission staff sat down with trust-
ees and senior staff of charities to discuss governance and other issues; an
engagement programme was introduced, which saw commissioners and
directors go into large and high-profile charities to meet the chair and chief
executive; and the Commission took part in conferences, workshops, and
clinics round the country. All these initiatives were very much a two-way
process and increased the knowledge and understanding of the Commission
as much as that of the charity trustees.

Accountability Role

A new method of increasing accountability was the introduction in 2005 of
the Summary Information Return (SIR) for larger charities, with the returns
posted on the Register of Charities. This had been recommended in the
Strategy Unit Report, with the aim to focus on impact and enable com-
parisons to be made between similar organisations. When the draft form
was first introduced, it was presented as an opportunity for charities to
“tell their story” and explain in simple language what they were set up to
do, how they were doing it, and what their impact was. This was not met
with much enthusiasm from the charities, who often failed to see it as an
opportunity to communicate to the public but rather as another bureau-
cratic form. In light of these reactions, the SIR was revised and relaunched
in an attempt to increase acceptance of it. It was later abolished in 2013 and
more focused information was obtained through additional questions in the
Annual Return. The 2015 Annual Return included new questions on how
much funding charities had received from government grants and contracts,
their pay policy, and financial controls.

Another part of each year’s Annual Return requires charities to confirm
that any serious incidents which took place in the previous year have been
reported. Serious incident reporting has become an important regulatory
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tool for the Commission. The definition of a serious incident set out in
guidance is very wide and includes serious harm to beneficiaries, significant
financial loss to the charity, serious criminality, and other significant non-
compliance and breaches of trust or abuse which could impact significantly
on public trust and confidence in charity.” As a matter of good practice, the
Commission requires any serious incidents to be reported to them immedi-
ately, and in September 2014, the Commission issued an alert stating that
failure to report a serious incident may be considered mismanagement and
lead to regulatory action.

Another accountability initiative “Accounts aren’t optional,” the first
major campaign to get more charities to file accounts on time, was launched
in October 2003 when the Commission targeted lawyers, accountants,
local authorities, and grant givers, as well as charity trustees.® The need to
file accounts on time has remained a major theme for over a decade. The
approach was later toughened up, first by naming and shaming defaulters in
red on the register of charities, and more recently by the opening of statu-
tory inquiries into “Double Defaulters.” The different initiatives have met
with some success: in 2015-16, 87 per cent of accounts were filed on time,
up from 75 per cent in 2007-08. The work on accounting standards for
charities continued with the publication of the revised edition of the Charity
Statement of Recommended Practice by Charities (SORP) in 2005.

Compliance Work

Compliance remained an essential strand of the Commission’s work, but the
approach changed with the decision to open formal statutory inquiries only
when legal powers and sanctions, such as those to freeze bank accounts or
to remove or suspend charity trustees, were required. This led to a decrease
in the number of inquiries opened and use of legal powers. Other compli-
ance cases were conducted outside the inquiry framework.

The Commission’s role in investigating charities’ links to terrorism
became increasingly important. One of the first investigations was that of
the North London Central Park Mosque involving Abu Hamza,® and cases
increased after the attacks of September 2001 in the United States. The first
operational guidance on charities and terrorism was published in 2003,
reaffirming the central position of the Commission in investigating links
to terrorism and enforcing law and policy in this area. A landmark case
was that of Interpal in 2003, when the Commission asserted its position as
an independent, evidence-based regulator by refusing to follow the United
States’ lead and take action against Interpal without clear evidence.

The temperature rose in 2007. The year before, the government had
announced a review into the financing of terrorism by charities, and to pre-
empt this, NCVO published their own report.’® This argued that existing
regulation was sufficient to deal with the threat and the Commission’s inde-
pendence from government must be protected to shore up confidence in
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its ability to take a proportionate and impartial response. A consultation
document published in May 2007"" made a number of recommendations on
how the Commission could be more proactive in its work involving charity
links to terrorists. These included working more closely with other agencies
and enhancing its investigative function. The document drew attention to
the Commission’s ad hoc relationships with other agencies involved in coun-
terterrorism, the desk-based approach, and the fact that investigators were
generalists, with experience in charity law rather than terrorist financing.
The Commission’s response in August 2007 stressed that actual instances of
terrorist involvement and abuse of charities were extremely low in number,
but when they did occur, the Commission was uniquely placed to deal with
them. The response concluded with a robust defence of the Commission’s
independence and approach to regulation: “The Commission will continue
to . . . take a balanced approach which is evidence and risk-based, targeted
and proportionate . . . and maintain its strategic and operational indepen-
dence in line with its statutory remit.”'?

The Commission went on to publish its counterterrorism strategy in
December 2007; it took a four-pronged approach, focusing on raising
awareness, oversight, and supervision of charities in high-risk areas, coop-
eration with law enforcement agencies and other government regulators,
and intervention to disrupt the use of charities for terrorist purposes. In
his book on the effect of counterterrorism policy and law in civil society,'3
Mark Sidel praises the central role of the Commission in this area and points
to the value of having an organisation with detailed knowledge of the sector
which works with other agencies where appropriate and also works con-
structively with the sector to improve governance arrangements and finan-
cial and administrative controls.

A by-product of the work on charities’ links to financing of terrorism
was the Commission’s International Programme. This was a response to the
recommendations of the Financial Action Task Force on the regulation of
NGOs." The Programme worked with regulators in countries identified as
high risk to strengthen their regulation of NGOs. The work was based on
the Commission’s own regulatory stance, and the model used, known as the
Regulatory Bridge, drew on the interrelationship of the building blocks of
an effective regulatory system: the sector, self-accountability, government,
and public and funders.

Regulation, Self-Regulation, and Co-regulation

The last fifteen years have seen an increase in self-regulation initiatives on
the part of umbrella and intermediary bodies and increased partnership
working between these bodies and the Commission. The Strategy Unit
Report had a short and rather dismissive section on self-regulation, stating,

Whilst there have been some promising attempts at self regulation
(including fundraising, accreditation and quality standards) very often
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these have failed to win sufficient sector-wide support or impetus. An
understandable reluctance to adopt imperfect initiatives has on occa-
sion led not to their subsequent development and introduction but to
resistance to change and maintenance of the status quo."

Earlier, failed attempts at forming generalist accreditation bodies were
replaced by a quality standards approach, and here NCVO led the way by
setting up the Quality Standards Task Force in 1997. In time, this resulted in
many umbrella bodies adopting quality standards for their member bodies.
An example of the partnership working between the Commission and sector
bodies was the Commission’s programme of endorsing quality assessment
systems.' It produced criteria for endorsement including requirements that
the systems should be consistent with their own guidance on good practice,
The Hallmarks of an Effective Charity," and should cover all legal require-
ments for a charity.

A key part of any quality standards framework is governance, which is also
a major focus of the Commission in line with the primary legal responsibility
of charity trustees under charity law. Over the years, a significant propor-
tion of cases of misconduct or mismanagement investigated by the Commis-
sion have included weak or defective governance as one of the causes. In
2004, the Commission updated its key guidance on the legal responsibilities
of trustees,'® which remains core regulatory guidance. To complement this
guidance and cover good practice, a consortium of umbrella bodies from
the sector came together in 2005 to produce the Code of Governance for
the Voluntary and Community Sector!® conceived as being “by the sector,
for the sector.” This received the support of the Commission, and it has
continued as a good example of regulation and self-regulation working side
by side.

It is the area of fundraising which has been the most problematic. The
Commission has never played a major role in the regulation of fundraising,
only getting involved when there is misconduct or mismanagement on the
part of charity trustees. Concerns about poor practices in fundraising by
charities were addressed in the Strategy Unit Report by a recommendation
that the government should support a new fundraising body to develop self-
regulation. This would be based on a new voluntary code of practice with
a power for the minister to introduce statutory regulation if self-regulation
failed. The Fundraising Standards Body was set up in 2006 to take on the
self-regulation role, with membership on a voluntary basis. Its success was
evaluated in Lord Hodgson’s Review of the Charities Act in 2012,*° which
made a number of recommendations for improvement but concluded that
membership should not be compulsory and self-regulation should continue,
subject to a further review in five years’ time. In fact, a review came sooner
when, in summer 2015, cases of malpractice in fundraising led to a cri-
sis in public trust and confidence. The government speedily commissioned
a review of the regulation of fundraising by charities, and the resulting
report’! made far-reaching recommendations, including the setting up of
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a single new regulator, covering all types of fundraising and working with
other regulators, including the Commission, in a co-regulatory approach.?

Co-regulation had been introduced by the Act for some exempt charities
such as universities, where a principal regulator has primary responsibil-
ity for regulation, with some aspects carried out jointly with the Commis-
sion. Lord Hodgson’s Review?’ recommended that other groups of charities
would benefit from a flexible form of co-regulation with another existing
regulator or umbrella body and possibilities could range from signposting
to full delegation. However, many umbrella bodies rejected the idea of del-
egated powers of regulation, as they believed it would lead to potential con-
flicts of interest and role confusion.

The Status of the Commission

It has often been said that an important strength of the Commission is its
independence, both from the government and the sector. The 2005 mission
statement of the Commission stressed its status as an independent regula-
tor. However, independence is as much a matter of perception as reality,
and during the passage of the Charities Bill, there was heated discussion on
how independence from government could be strengthened, both in terms
of legal status and governance. Some argued that independence was not
consistent with its current status as a non-ministerial government depart-
ment. During the debates in the House of Lords, the Minister Baroness Scot-
land stated, “Under the Bill [the Commission] will remain an independent
regulator completely free from government control.”?* The response to this
from Lord Phillips was that “the public will not believe that if the Charity
Commission has non-ministerial departmental status it is completely free of
influence from or behind the arras of government or indeed senior opposi-
tion politicians.”? Other models were considered, but after considerable
debate, no change was made to the Commission’s status. As a compromise,
the question of independence was partially addressed by the introduction of
a provision that “in the exercise of its functions the Commission shall not
be subject to the direction or control of any Minister of the Crown or other
government department.”?¢

The NCVO Discussion Paper on Charity Commission Independence?”
published in 2015 looked again at alternative structures for the Commis-
sion, but concluded that although alternatives had considerable advantages,
none of the structures would be entirely appropriate, and there was not a
strong enough case to warrant constitutional change. Although the formal
legal status of the Commission was unchanged by the Act, the structure was
changed by recreating it as a body corporate rather than a body of indi-
vidual commissioners. The Act provided for an enlarged board of up to nine
members, including the chair, all appointed by the Minister as before. The
board had to include two lawyers and have, between its members, experi-
ence in charity law, charity accounts, operation and regulation of charities
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of different sizes, and descriptions and conditions in Wales. The appoint-
ment of the chair and members of the Commission has remained an impor-
tant factor in the question of independence from government. Until 2012,
all appointments were made by the Minister following a process of open
competition. When William Shawcross was appointed as chair in 2012, the
public appointments procedure had been changed with the introduction of
an additional process of a pre-appointment hearing to examine the preferred
candidate before the PASC. The Committee members voted on party lines,
giving rise to concerns as to the politicisation of the appointment. This was
not a fresh issue, as similar allegations had been made against Dame Suzi
Leather’s appointment. The potential politicisation of chair appointments
was addressed in the NCVO Report of 2015, with the recommendation that
there should be greater parliamentary involvement in the process to secure
increased transparency and better accountability.

Following recommendations in the Strategy Unit Report, the governance
of the Commission was changed from a unitary to a non-executive board.
The role of the chief charity commissioner was split between the new chair
and chief executive of the Commission, and the executive directors now
attended board meetings in an advisory capacity. A governance review was
carried out to consider the practical effect of these changes, leading to the
Charity Commission Governance Framework in 2007. This set out in some
detail the respective roles of the chair and chief executive and the relation-
ship between the board and the executive. At the time, the boundaries
were observed rigorously, but the issue was reopened in a National Audit
Office (NAO) Report of 2015,%® which raised concerns that the board had
become too involved in the Commission’s operations.

To increase the transparency and accountability of the Commission, an
annual public meeting and bimonthly open board meetings were introduced.
The governance framework included a commitment that all major decisions
on the interpretation of charity law, Commission policy and practice, and
other substantive issues would be made in public, only reserving confiden-
tial items for a closed session. Considerable time was taken in planning for
the introduction of the open meetings with visits to similar meetings held
by other public bodies. To encourage attendance, meetings were scheduled
around the country and advertised directly to charities and on the website.
However, despite these efforts, attendance was low, and they were later dis-
continued and replaced by quarterly public meetings in different parts of the
country for presentations by the Commission and questions from the public.

The Charities Act 2006 Definition of Charity

The initiative for charity law reform came from the voluntary sector itself
with the Deakin Report,” followed by the report of the Charity Law Reform
Advisory Group in 2001.%° The same year, Tony Blair commissioned a much
wider review of the law and regulation of charities by the Performance
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and Innovation Unit (later renamed the Strategy Unit). This was part of
the third-way agenda of partnership with the voluntary sector and included
objectives to modernise the legal framework for charities, decrease red tape,
and, again, increase public confidence.

The Charity Law Reform Advisory Group Report examined the case for
a new definition of charity but rejected both a wide definition and a statu-
tory codification in favour of application of the same strong public benefit
test across all four heads of charity. The main objection to a new defini-
tion was stated to be that measures “to simplify the law, for example, by
codifying it would inevitably reduce the flexibility inherent in the current
system and this would be too great a price to pay.”*' This argument was not
accepted by the Strategy Unit Report published in September 2002, which
was concerned with both flexibility and clarity and recommended a statu-
tory definition with an expanded list of purposes which would “make the
overall framework much clearer both for charities and the public.”3? Their
list included nine specific purposes and one catch-all, extending the list to
12 purposes in the final version of the Act. The Strategy Unit also recom-
mended introducing a single public benefit test for all charities, reforms of
the Commission, a Charity Appeals Tribunal, and a new incorporated legal
structure for charities. The government’s response, published a year later,*
accepted most of the recommendations. The resulting draft bill was pub-
lished in 2004 and went through yet another period of scrutiny by a joint
committee of both Houses, with further opportunity for written and oral
submissions. The Act finally received royal assent in November 2006.

The definition in the Act was essentially a restatement of the existing
common law position with some clarifications, rewordings, and minor exten-
sions. Several purposes already accepted by the Commission, both under the
Review of the Register and in individual registration cases, were included
in the list, such as the promotion of religious or racial harmony, or equality
and diversity, and the advancement of human rights and conflict resolution.
A twofold test for a purpose to be charitable was set out:* it must be both
within the listed descriptions of purposes and for the public benefit. To retain
flexibility, the list included a catch-all provision to include any purpose recog-
nised as charitable under existing charity law and a stepping-stone approach
to include any purpose which may reasonably be regarded as analogous to or
within the spirit of any such purpose.®

The introduction of the statutory definition has not seen a significant
number of new particular purposes accepted by the Commission for reg-
istration. The extension of the advancement of amateur sports to include
those involving mental skill or exertion has seen bridge and chess clubs
accepted. The wide wording of some new heads such as the “advancement
of citizenship and community development”3¢ and “the advancement of
the arts, culture, heritage or sciences”’ suggested an extension, but so far,
there has been little development. One reason for this has been that the
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Commission has taken the view that the Act includes a list of “descriptions”
of purposes, not all of which are charitable purposes in their own right.

Public Benefit

The thorny issue of public benefit was the greatest challenge to the Com-
mission board throughout this period, and at times, it appeared to be all
consuming. Substantial resources in terms of staff and board time were
expended in addressing a complex, controversial, and, at times, political
issue without the necessary statutory underpinning. When the matter was
considered by the PASC post-legislative scrutiny in 2013, they concluded,

In our view it is for Parliament to resolve the issues of criteria for chari-
table status and public benefit and not the Charity Commission which
is a branch of the executive. In this respect the Charities Act 2006 has
been an administrative and financial disaster for the Charity Commis-
sion and for the charities involved, absorbing vast amounts of energy
and commitment as well as money.?

Changes to the public benefit test were first proposed in the NCVO con-
sultation document® and then taken up in the Strategy Unit Report, which
recommended that the Commission should identify charities likely to charge
high fees and undertake a rolling programme to check that provision was
made for wider access.*® The example given was that independent schools
charging high fees would need to make significant provision for those who
could not afford the school fees. Straight away, the focus moved to the char-
ity status, and particularly tax breaks, of independent schools, for long a
political touchstone of the left. From then on, throughout the consultations
and during the passage of the Bill, all the public focus was on indepen-
dent schools. This led to extensive coverage in the press on what was often
referred to as the Schools Bill and protracted debate in parliament.

The first stage of the public benefit debate turned on the question of
whether there should be any definition on the face of the Bill. The Commis-
sion’s position was that the removal of the presumption of public benefit
would not make a substantial difference, and any duty to review the public
benefit of charities should be clearly defined in legislation with clear criteria.
The matter came to a head in August 2004 when the Commission was called
to give evidence before the Scrutiny Committee. The disagreement between
the Home Office and the Commission then became public in what the chair
of the Committee referred to as “a dog’s breakfast.”*! He also spoke of the
Home Office “twisting arms.”* The matter was resolved by the so-called
concordat setting out agreed principles from the Privy Council case of Re
Resch’s Will Trusts,” which, together with the abolition of the presumption,
would be the basis of strengthening the public benefit requirement. At the
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heart of all the discussion was the true meaning of the judgment in Resch’s
case, which concerned the charitable status of a fee-charging hospital. It
was studied and re-studied, and some lawyers even claimed to have a copy
by their bedside in the hope of inspiration, but as Lord Phillips said in the
House of Lords Debate, “Re Resch is a blancmange—it is a foundation for
nothing but a sinking feeling.”* Discussion continued in the parliamentary
debate as to the need for a full or partial definition of public benefit, similar
to that in the Scottish legislation. An amendment to that effect failed, but,
in an attempt to shore up the public benefit requirement, a new statutory
objective for the Commission was added to promote awareness and under-
standing of the operation of the public benefit requirement, and a duty was
placed on charity trustees to have regard for the Commission’s public bene-
fit guidance. In addition, trustees were required by SORP to use the Trustees
Annual Report to confirm compliance with their new duty and explain how
their activities provided public benefit.

Once the Act had been passed, work started on the high-level and sub-
sector guidance on the public benefit requirement. Lacking a statutory defi-
nition, the Commission set out its approach to

interpret [the] case law in the context of modern circumstances, taking
into consideration the new framework for charitable status set out in the
Act, the existing case law, and the fact that the presumption of public
benefit for some types of charities [had] been removed . . . [and] also . . .
the impact of the Human Rights Act.*

Another sometimes conflicting strand was the concern that public benefit
should chime with wider public understanding of the term, again raising
questions of the role of Joe Public in the development of charity law. Initia-
tives to explore and test the concept of public benefit in the modern setting
were tried including the convening of a Citizens Forum where a represen-
tative sample of 50 members of the public met for a day and were taken
through the main issues and voted on them. Meetings were also held with
faith-based charities to explore the practical application of public benefit
principles to religion. The high-level guidance was finally published in Jan-
uary 2008 and the sub-sector guidance at the end of that year. A rolling
programme of public benefit assessments followed. Predictably, within five
years, there were three cases on public benefit in the Tribunal in the three
most controversial areas: independent schools, benevolent funds with a
restricted beneficial class, and churches with limited access.

The first case on the Commission’s Public Benefit Guidance was brought
in 2010, both as a reference from the Attorney General and an application
for judicial review by the Independent Schools Council, with the NCVO
and an ad hoc Education Review Group as interveners.* The result could be
said to be a draw: whilst the Upper Tribunal quashed parts of the guidance
as being obscure or wrong in law, they also concluded that there should
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always be more than de minimis or token benefit for the poor. However, it
was for the trustees of charitable schools and not the Commission to decide
what was appropriate in their own circumstances. The guidance was exten-
sively rewritten, and the new shorter version was published in 2013.%” The
case on benevolent funds was another reference from the Attorney General
and concerned poverty charities where beneficiaries had a common nexus.*
The Upper Tribunal held that such charities remained charitable after the
implementation of the Act and did not need to satisfy the public benefit test
as regards a sufficient section of the public. The third case, brought by the
Plymouth Brethren in 2012 against a Commission decision to refuse regis-
tration, was withdrawn and agreement reached on the changes to the gov-
erning document required to meet the public benefit test. The Commission’s
stance had provoked a barrage of criticism from MPs about a perceived
anti-Christian bias at the Commission.

Was the PASC right in its assessment that the Commission’s work on
public benefit was a waste of resources? Although any change in the law
may have been minimal, and full compliance with the public benefit report-
ing requirements is patchy, there is more emphasis on public benefit in the
registration process, and it has certainly led some charity trustees to focus
more on the benefits they provide and the public they serve. Interestingly, it
is probably in independent schools where there has been the most change in
practice, with increased bursaries and partnerships with state schools.

The Charity Tribunal

The scarcity of High Court decisions on charitable status led to a call for
a Charity Tribunal to provide a cheaper, faster, simpler process to appeal
against decisions of the Commission. The objectives were twofold: to pro-
vide greater accountability of the Commission and to provide a forum for
the development of new case law for charities. The Act provided for a tribu-
nal and included a schedule setting out the Commission decisions where an
appeal would lie and the standing of the applicant required in each case. The
Tribunal was established in 2008, and a year later under the reorganisation
of the Tribunals Service it became the First Tier Tribunal (Charity).

Has the Charity Tribunal been a success? It was established on the basis
that there would be about 50 cases a year but began very slowly with only
15 applications in the first two-and-a-half years. Since 2013, there has been
an increase in applications, which now number about 19 a year—many
fewer cases than anticipated, but substantially more than previous appeals
to the High Court. The hope that it would be a cheaper option is also only
now being realised. At first, counsel was usually instructed, but now the
number of self-represented applicants is growing. A number of cases are still
struck out for lack of standing or because they are outside the jurisdiction.
In his Review, Lord Hodgson recommended that the schedule should be
abolished and access to the Tribunal simplified.
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In terms of its objectives, the Tribunal has, to some extent, increased the
accountability of the Commission by causing it to tighten up on procedures.
One example of this comes from the successful appeal in 2009 of Nagen-
dram Seevaratnam against the Commission’s removal of him as a trustee on
the grounds of links to the proscribed Tamil Tigers.*’ The Tribunal criticised
the Commission for its conduct of the case, particularly in gathering evi-
dence, including a failure to have important documents translated. Under
the second objective, apart from the three public benefit cases, the number
of cases on definition has been quite small and in his Review, Lord Hodg-
son reminded the Tribunal of the important role it has to reflect emerging
social mores. Two significant cases are the Human Dignity Trust case,’®
on the boundaries of the purpose of promoting human rights, and a 2015
case concerning regulation of the press,” where objects to promote high
standards of ethical content and best practice in journalism were accepted
as charitable, being analogous to trusts tending to promote the ethical and
moral improvement of the community.

Political Activities

The period from 2002 to 2008 saw calls for a liberalisation of the rules
on political activities by charities through a change in the law or the Com-
mission’s guidance. The Strategy Unit report recommended that the Com-
mission’s guidance on political activities should be revised to have a less
cautionary tone and greater emphasis on permitted activities, but that the
legal position should remain the same. The resulting 2004 guidance was
more positive in tone but placed the issue of political activities firmly in
the context of the risk-management duties of trustees. This did not allay
concerns that the lack of clarity on the extent of permissible activities led to
self-censorship by trustees.

A catalyst for further change came from an advisory group on campaign-
ing, chaired by Baroness Helena Kennedy QC, set up in 2007 to look at
constraints on campaigning and advocacy imposed by the law. The report*?
recommended a change in the law to remove the dominant and ancillary
rule, and permit charity trustees to engage exclusively in political campaign-
ing in furtherance of their charitable purposes, so long as they did not sup-
port political parties. In response to the Kennedy Report, the Commission
carried out a major revision of their guidance. The new version®® started by
stressing the important campaigning role of charities. It removed the express
references to the problematic concept of ancillary activities and in its place
stated that a charity may choose to focus most or all of its resources on
political activity for a period, provided that the activity does not become
the reason for the charity’s existence. In practice, the question of political
activities is mainly one raised at registration and is only a factor in a small
number of operational compliance cases (a total of 13 in 2014-15).°* For



The Reforming Regulator 51

charities, compliance with the Lobbying Act*’ has caused more concerns, as
have proposals for restricting the use of government funds for campaigning.

Independence of Charities

The substantial increase in public service delivery by charities in this period
raised a number of questions about their independence from government.
In 2011, the Independence Panel, a watchdog of senior charity experts, was
set up to monitor the independence of the sector over a five-year period.
Their reports have drawn attention to several issues arising from public
service delivery, including contractual gagging clauses, and commissioning
that does not support the sector’s independence and diversity. They have
also raised concerns about the impact of the Lobbying Act and truncated
government consultations. A specific legal issue facing the Commission on
public service delivery was how far charities could go in using their own
funds to provide services where a public authority was under a legal duty
to provide them and, more generally, what degree of independence from
the authority was required. In 2004, the commissioners allowed an appeal
against the refusal to register two organisations set up to take over leisure
services from the local authority. In their decision, they went on to set out
general principles concerning the independence of charities in connection
with the provision of public services.>

Changes at the Commission Since 2012

The period since 2012 has seen substantial changes at the Commission in
terms of their regulatory stance, priorities, and services. There are a number
of reasons for this. The initial reason was a slashing in the funding of the
Commission. The revenue funding has been cut by half in real terms from
£31.7 million in 2007-08 to £21.2 million in 2015-16, with staff numbers
reduced from 600 to 285. The Coalition government accelerated cuts from
2010, but the Commission did at least escape the “Bonfire of the Quangos,”
which saw such bodies as the Commission for the Compact and the Office
for Civil Society Advisory Body abolished. The cuts required the Commis-
sion to re-examine its regulatory focus, and in 2011, following consultation,
they published a new Strategic Plan for 2012-2015. This set out two clear
priorities: developing the compliance and accountability of the sector and
developing the sector’s self-reliance. The support and advice work would be
met primarily by web-based advice to promote good governance.

In the Plan, the vision became “Charities you can support with confi-
dence” and the mission was based on a threefold concept: charities know
what they have to do; the public knows what charities do, and charities
are held to account. The Plan included a commitment to be more proac-
tive in compliance work and to work more closely with other regulators
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and law enforcement agencies. In delivering the priorities, the Commission
would focus on its new risk framework, greater use of technology so that
all transactions with charities and the public would be fully digitized, and
organizational effectiveness. Alongside the Strategic Plan, a document on
the application of the Commission’s risk framework®” set out the priority
compliance areas, including serious financial loss, criminality and misuse for
terrorist purposes, and serious harm to vulnerable beneficiaries.

The theme of increasing self-reliance of charities involved more signpost-
ing to sector bodies so that the Commission would not be the first port
of call for tailored advice, and unnecessary contact with the Commission
would be kept to a minimum. Economic necessity was turned to advan-
tage, as trustees were encouraged to take full responsibility for running their
charities. This theme was repeated in Lord Hodgson’s Report, which had a
key objective to create conditions in which people in charities were encour-
aged to use their own judgment.

The other major factor in the Commission’s change in stance was highly
critical reports from the NAO, the Public Accounts Committee (PAC), and
the PASC. This scrutiny of the Commission was triggered by the high-profile
tax avoidance case of the Cup Trust in 2013, which received substantial
press coverage and brought the chair and chief executive before the PAC to
explain their actions. The resulting NAO report in 2013% found that the
Commission was not taking tough enough action against charities involved
in mismanagement and misconduct, and called for a greater use of its legal
powers. This was followed two months later by an even more damning
report by the PAC,*° which found that the Commission was still performing
badly, had no coherent strategy, and was not fit for purpose. The Commis-
sion’s response has seen a substantial increase in the number of inquiries
opened and use of its legal powers. In 2015-16, there were 53 inquiries
opened and 1,073 instances of use of legal powers, up from 12 inquiries and
188 uses of legal powers in 2011-12.%* The tougher approach to tackling
abuse and mismanagement has been implemented in a number of ways, and
the opening of every inquiry is now usually announced in a press release, as
is the Inquiry Report, with lessons learned for all charity trustees. Another
key development is the Charities (Protection and Social Investment) Act
2016, which not only closes loopholes but also gives additional powers
and sanctions to the Commission, including a wide discretionary power to
disqualify trustees and a power to issue statutory warnings. The tone of
pronouncements and guidance has also changed: the Essential Trustee®* has
been revised again and this guidance has been broadened out to include
good practice and also toughened up by stressing the consequences of non-
compliance. The new robust approach has met with approval from the
NAO® and PAC.%* The response from the sector has been more mixed and
has reawakened the debate on the proper role of the Commission and the
best way to maintain public trust and confidence. Whilst some would agree
that it is in the interest of the sector that the bad apples be exposed, others
bemoan the change from an enabling to an enforcement regulator.®®



The Reforming Regulator 53

In 2015, the debate moved on, with very extensive negative press cover-
age, not only of cases of predatory fundraising targeting the vulnerable but
also the failure of a high-profile charity, Kids Company, raising concerns
about the government’s funding of this charity and, more generally, poor
governance and administration in charities. This has led to calls from the
press and parliamentarians for tougher regulation of charities. A 2015 mat-
ter, which went to the heart of both the Commission’s role and the public
trust and confidence objective, involved the funding by charities of an advo-
cacy group, CAGE, which appeared to defend terrorists and caused outrage
in the press. The Commission put “intense regulatory pressure” on two
foundations to confirm that they would never fund the group in the future.
CAGE brought an application for judicial review, challenging the Commis-
sion’s action on several grounds including that it was acting outside its pow-
ers. In the event, the application was withdrawn when all parties agreed on
a statement that the Commission had no power to require trustees to fetter
their discretion under their general power to give advice and guidance.

Friend or Policeman?

The increased emphasis on compliance has been part of a wider, ongoing
debate as to whether the Commission can be both friend and policeman,
and the need to retain independence from the sector as much as from the
government. In the 2005 Strategic Plan, the fourth head of mission was
stated as championing the public interest in charity. This came out of discus-
sion on the boundaries of the role of the Commission as advocate for the
sector. Was advocating the cause of charities to government and the public
consistent with the role of regulator, or did it compromise its independence?
Recognising concerns about the risk of regulatory capture, the wording of
the mission was limited to championing the public interest in charities, but
support remained an important role. The Commission’s advice role itself
gave rise to criticism by the PASC in 2013 on the grounds that it compro-
mised its independence: “. . . by seeking to be an advice service the Com-
mission also risks a conflict of interest: it cannot simultaneously maintain
public confidence in the charitable sector whilst also acting as champion of
charities and the charity sector.”%¢ The risk of becoming too close to the sec-
tor was raised by a Commission representative in 20135:

Everyone within the Commission is painfully aware of the balance
between “enforcement and enabling,” [the Commission’s director of
policy and communications] stresses. “It got out of kilter in the past.
The question we have to ask ourselves is not, ‘Does everybody like us?’
As a regulator, if the answer to that is yes then you’re almost certainly
not doing a decent job.”*”

Part of the shift from the sector’s friend to the sector’s policeman is the
Commission’s increased emphasis on the donors to charity rather than
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the charities themselves. This is encapsulated by the change in vision from
“Charity working at the heart of society” to “Charities you can support
with confidence.” In a speech in November 2015, William Shawcross con-
firmed this when he stressed that the Commission’s main responsibility is to
the public, and robust regulation is needed to ensure that they trust chari-
ties, as the public favours robustness.®®

Future Challenges

How far has the Commission achieved its underpinning statutory objective
to increase public trust and confidence in charities, and has one approach
been more successful than another? It is difficult to say. Surveys are carried
out biennially for the Commission to test this, and over the years, the scores
have been fairly consistent around 6.7 out of 10. However, the latest survey
in 2016 showed a clear decrease to 5.8. The major reasons for the drop
were cited as general media stories about charities and media coverage on
how charities spend donations. To restore public trust, steps are being taken
by the sector to address public concerns, particularly about fundraising,
and to increase transparency, improve governance, and promote the posi-
tive impact of charities. However, as with other institutions, the fall from
grace is unlikely to be reversed fully in the short or medium term, so the
challenge ahead for the Commission will be to work to maintain high levels
of trust in charities in the face of increased scrutiny, both of the sector and
of itself.

Another key challenge is resourcing of the Commission. The sharp
decrease in funding has been followed by freezing of the budget for five
years from 2015. In response, the Commission has said that this is not sus-
tainable and some form of charging is inevitable.”’ The power to charge for
prescribed functions was included in the 1992 Act; however; the power was
never used, not least because, under the Act, all fees raised are payable to
the Consolidated Fund. The proposal to introduce charging would require
new legislation and is controversial: according to a survey carried out by
the Commission, two-thirds of charities oppose it, whereas three-quarters
of the public support it.”' Some believe that it is the taxpayer rather than
the donor who should bear the cost, and, again, issues of independence are
raised on both sides, but all agree that in order to provide effective regula-
tion in an era when the role for charity is increasing, additional funds must
be provided from some source.
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4 Reflections on Modernizing
and Reforming Regulation

Sir Stuart Etherington’

Introduction

This chapter provides an overview of recent developments in law and regu-
lation for charities in England from the perspective of the National Council
for Voluntary Organisations (NCVO), an umbrella body providing support
to charities and representing their interests to the government and other
external bodies. From government reviews of the whole legislative frame-
work, to good practice developed by the sector itself on topical issues such
as high pay and fundraising, the past ten years have brought fundamental
change to how charities are regulated.

The NCVO is the largest representative body for charities and voluntary
organizations in England. It works alongside its sister councils in Scotland,
Northern Ireland, and Wales, with whom it collaborates on UK-wide issues.
Established in 1919, NCVO now has over 11,000 members and is in con-
tact with many more organizations through its advice, information, and
policy work. Members include the largest and most renowned charities in
England, as well as many of the smallest organizations working at a local
community level. Nationally, NCVO campaigns on generic issues affecting
the whole of the voluntary and community sector in England and provides
briefings and advice on current and future trends and their likely impact on
the sector. It is also at the leading edge of research into, and analysis of, the
voluntary sector. It works with its members and others to develop policies
that meet their needs as well as to influence policies and initiatives devel-
oped by external bodies, including the government, which impact on them.
An example of this is NCVO’s work on charity law reform.

Background and Context

Charities rely on public support, both directly, in terms of giving their time
and money, and indirectly, in terms of public goodwill towards the sector as
a whole. However, there is increasing evidence suggesting that the “charity
brand” is at risk. According to a report published by the Charity Commis-
sion in the spring of 2016, public trust and confidence in charities has fallen
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to the lowest recorded level since monitoring began in 2005. The report
finds the fall in trust and confidence can be attributed to critical media cov-
erage of charity practices, distrust about how charities spend donations,
and a lack of knowledge among the public about where their donations go.
Perceptions of aggressive fundraising tactics have also contributed to the
decline in trust.

This has happened within an operating environment for charities which
over the last 20 years has changed considerably, demanding that organiza-
tions adapt to a number of fundamental shifts in their role and in their
relationship with government and society more broadly. In particular,
it is becoming increasingly apparent that charities need to engage with a
public and media more ready to question and challenge their actions and
motives than in the past. Furthermore, the charity sector has grown expo-
nentially over the past couple of decades and now undertakes a huge range
of activities. This has also meant that the characteristic diversity of the sec-
tor has become even more apparent. In the United Kingdom, the charity
sector includes many different types of charities. They range from village
halls, playgroups, and hospital radios run largely, and often exclusively, by
volunteers through to household names such as national medical research
charities, international development charities, museums, and art galleries, as
well as hospitals, religious organizations, and independent schools charities.
The nature of what they do and the breadth of their operations inevitably
determines how they are regulated and organized. However, these factors
also determine how the public views and understands charities. Therefore,
regulation—and most importantly how it can enhance accountability and
improve transparency—is a key issue for the sector. Indeed, in no other area
have changes been more evident than in the regulatory one pertaining to
charities’ accountability to the public.

The Size and Scope of the UK Charity Sector

There is a long history of charitable activity in the United Kingdom, the lat-
est research from NCVO showing that there were just over 160,000 chari-
ties operating in 2012-13.2 Voluntary organizations vary in size, from very
large household name charities to small organizations. Although the sector
is perhaps best known by the work of larger organizations, operating at
national or international levels, such as Cancer UK or Oxfam, the majority
of charities are very small and often local in character. On the other hand,
the larger organizations are small in number but large in terms of economic
activity: between them the largest 5,000 organizations (those with income
greater than £1 million) account for 78 per cent of the sector’s total income.
The 577 charities with income greater than £10 million account for nearly
half of the sector’s income and spending.

Government is one of the two key sources of income for the voluntary
sector, alongside income from individuals. Income from government comes
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in two main types: grants and contracts. While organizations of all sizes
receive income from all levels of government, from both grants and con-
tracts, it is predominantly the larger organizations that receive these funds:
government income makes up 38 per cent of funding for major organiza-
tions (incomes above £10 million) and 32 per cent of income for large orga-
nizations (income between £1 million and £10 million). By contrast, only
16 per cent of small and micro-organizations (those with income below
£100,000) receive funding from government sources. In 2012-13, the sec-
tor as a whole received £13.3 billion from government bodies, of which 83
per cent was earned through contracts or fees. The majority of the sector’s
income from government comes from relationships with local government,
amounting to £6.8 billion. Central government and the NHS accounted for
£5.8 billion, while the remaining £696 million came from the European
Union, international governments, and international agencies such as the
United Nations.

Until 2009-10, government-sourced income grew and was a key factor
in the growth of the sector over that period. In 2001-02, the sector received
£10.2 billion from government, and by 2009-10, this had grown to £15.2 bil-
lion. However, this income has fallen every year following the pattern of
declining general government spending over the same period. In real terms,
the sector’s income from government in 2012-13 was £1.9 billion less than
the peak in 2009-10. The biggest decline (£1.2 billion) occurred between
2010 and 2011, and 2011 and 2012 (the first full year after the government’s
spending review), followed by a drop of around £500 million between 2011
and 2012, and 2012 and 2013. Another trend of the last decade has been
a switch from grants to contracts, although this ratio has stabilized since
income from government has started falling. In 2003-04, grants peaked at
£6 billion, with over half of all income from the government. Since then, con-
tracts have grown in importance, as grants have fallen. In 2012-13, grants
made up just 17 per cent of income from the government (£2.2 billion).

The other key source of income comes from individuals: this comprises
both voluntary income (such as donations and legacies) and earned income
(coming, for example, from sales of merchandise and fees for events or ser-
vices). In 2012~13, individuals contributed £18.8 billion, representing 46
per cent of the sector’s income. Once again, there is a difference between
large and small organizations: larger organizations have the smallest share of
income from individuals (44 per cent), whilst small and micro-organizations
have the largest share (56 per cent). However, the figures show that pub-
lic support for charities remains strong. Voluntary organizations received
£9 billion from individual donations and legacies. In 2012-13, donations
from individuals generated almost £7 billion, accounting for 37 per cent of
all individual income and 17 per cent of total income.

Given both the value of the sector’s contribution to society and the pub-
lic’s willingness to support charitable activity, it is essential that there is
a robust legal and regulatory framework in place to protect and promote



62 Sir Stuart Etherington

charity. This is necessary to ensure that only those organizations with chari-
table purposes receive the benefits of charitable status and that these orga-
nizations are accountable for the work that they do. In this way, charity
law plays an important role in upholding public trust and confidence in the
concept of charity as well as in individual charities.

Charity Law Reform and the Charities Act 2006

As highlighted in previous chapters, the role and functions of the Charity
Commission have been reviewed and updated a number of times during its
existence, mainly in response to government-led modernization programmes
and through statutory intervention. However, it was the charity sector that
first acknowledged that charity law needed to be updated in order to meet
the needs of charities and the public in the twenty-first century. The first
detailed proposals for reform of charity law came from within the charity
sector, specifically from a working group set up by NCVO (the Tumin Com-
mittee)’ to look at the role and relevance of UK charity law in modern times.

One of the findings of the report emphasized the significance of charitable
status for charities, pointing out that the main benefit of charitable status
is not tax relief but the public credibility that it lends to the organization,
encouraging the giving of time and money. This public credibility is based on
the knowledge that registered charities are regulated by a public body which
has powers to monitor organizations and investigate if it suspects that some-
thing is amiss. The badge of credibility is important not only to the public
but also to institutional funders and grant-making charitable trusts. The
working group concluded that the law protected and promoted charitable
activity but highlighted a growing gap between public perceptions of what
was, or should be, charitable and what was actually charitable in law. There
was a real concern that unless it was addressed, the disparity would, in time,
undermine public support for and confidence in charity. It therefore recom-
mended that the law be reformed to emphasize the principle of public ben-
efit as the main justification for the advantageous tax treatment and other
benefits that charities receive. The government’s Strategy Unit drew a similar
conclusion in its review of the legal and regulatory framework for charities
and the wider not-for-profit sector.* Although this had a much wider remit
than NCVO?s, it too identified a need to update the legal definition of charity
to make it more relevant to the twenty-first century and recommended that
public benefit should be at the heart of this. This was one of a number of
recommendations to modernize the law and to create a better working envi-
ronment for charities, which had wide support from both within the sector
and beyond, and formed the basis of the Charities Act 2006.

Charity, Charitable Purposes, and Public Benefit

The Charities Act 2006 sought to update the law so that a lay audience
would more easily understand it, and it would reflect more accurately the
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range of organizations which are, or should be, charitable in modern soci-
ety. It did this by expanding the existing four heads of charity to create a
new list of 13 purposes that are charitable in law. The Act did not create
new purposes or exclude existing ones, but rather the system of classifica-
tion was updated to resemble public perceptions more closely and to make
the legal definition of charity more readily understandable for a lay audi-
ence. Importantly, the courts are still able to consider whether new purposes
not listed are, in fact, charitable. This flexibility means that the law can con-
tinue to evolve and develop in response to needs not yet identified without
recourse to further legislation.

The 2006 Act also purported to remove the presumption of public benefit
previously given to certain categories of charity. The effect of this was that
all charities would have to demonstrate that they benefit the public in some
way. This requirement affects both existing charities as well as those apply-
ing for charitable status for the first time. The aim was to put “public benefit
at the heart of charity” and to bring “legal” charity closer to the general
public perception of what is charitable. By applying the public benefit test
to all charities, the law makes it clear to the public that charities are organi-
zations that benefit the public and therefore are deserving of their support.
However, the Charities Act does not define public benefit. This is mainly
because it would be difficult to come up with a clear legal definition encom-
passing the diversity of charitable purposes that exists today, let alone what
may be considered charitable in future, or one that is able to take account
of changing public perceptions and attitudes as to what constitutes public
benefit. Instead, it was decided that it should be the Charity Commission,
the main regulator of charities in England and Wales, to assess on a case-by-
case basis whether public benefit is provided. This would be done by using
the test it previously applied to charities falling under the fourth head of
charity—that is, other purposes beneficial to the community.

Public Benefit and Charging Fees

Following the coming into force of the Charities Act 2006, the Charity
Commission produced new guidance outlining its approach to public ben-
efit. This new guidance had three central planks:’

e first, that there is no presumption that any charitable purpose is for the pub-
lic benefit, and therefore public benefit must now be proved in every case;

e second, that assessing public benefit involves scrutinizing a charity’s ac-
tivities; and

e third, that any institution that excludes the poor cannot be charitable.

The revised guidance in particular stated,

Where a charity charges high fees that many people could not afford,
the trustees must ensure that the benefits are not unreasonably restricted
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by a person’s ability to pay and the people in poverty are not excluded
from the opportunity to benefit.®

The change in the Commission’s treatment of public benefit became a
prominent point of contention among lawyers, academics, and the charity
sector on account of its perceived impact on charities that charge fees (nota-
bly, but not exclusively, independent schools) and on religious charities. It
was therefore no surprise that, not long after this new regime came into
force, a challenge was made to the Charity Commission and its guidance
on public benefit. Once again, action came from the charity sector itself and
specifically from the Independent Schools Council (ISC), the representative
body for independent schools. The ISC sought a judicial review of the Com-
mission’s guidance when two schools were told they had to make changes in
order to maintain their status as charities. The ISC’s claim was that certain
guidance of the Commission should be quashed on the basis that the guid-
ance included errors of law in respect to the public benefit requirement, par-
ticularly as applied to fee-charging independent schools. The ISC especially
disliked the Charity Commission’s emphasis on bursaries.

The judicial review was heard by the Upper Tribunal, alongside a separate
reference made by the Attorney General, who asked the court to review
the interpretation of the law in relation to public benefit and fee-charging
charities more generally.” From the outset, the case was seen as a poten-
tial landmark in charity law, since the Tribunal found itself responsible for
interpreting the most contentious area of charity law, the question of public
benefit, and how the much-debated term should be applied in practice. It
was hoped that the decision would bring some long awaited clarity for the
benefit of the charity sector as a whole. NCVO was an intervening party to
the judicial review proceedings in order to ensure that the issues raised were
approached from a principled point of view. The view was that the Tribu-
nal’s ruling would have implications for all charities, not only charitable
schools, because the issues were closely related to the challenges faced by
other fee-charging charities such as private hospitals, care homes, arts orga-
nizations, and amateur sports clubs. In particular, some of the key issues
that arose from the proceedings were the following:

¢ To what extent must charitable benefit be offered to those who cannot
afford to pay any relevant fees?

¢ To what extent must such benefits, when offered to those who cannot
afford the fees, be the same as or similar to those for which the fees are
paid?

¢ To what extent should such benefits, when offered to those who cannot
afford the fees, consist of fee remission?

Therefore, it was important for the interests of the wider sector to be
represented.



Reflections of Modernizing and Reforming Regulation 65

The Upper Tribunal ruled clearly in support of the view that determin-
ing public benefit must lie with the trustees. Its decision confirmed that the
Charity Commission’s approach to the public benefit requirement was too
restrictive in terms of its application to fee-charging charities, such as pub-
lic schools and hospitals. The decision also suggested that the presumption
removed by section 4(2) never really had the force of a “true” legal presump-
tion and operated more as a simple “predisposition” for judges considering
the public benefit of potentially charitable trusts. The Upper Tribunal held
that fee-charging independent schools had to give more than a token benefit
to the poor in order to fulfil the public benefit test, but that once such a low
threshold had been reached, what the trustees decided to do in running the
school was a matter for their discretion. The approach to be applied when
assessing whether the public benefit requirement has been satisfied was to
look at what a trustee, acting in the interests of the community as whole,
would do in all the circumstances of the particular school and to ask what
provision should be made once the threshold of benefit going beyond the de
minimis level had been met. The Tribunal ruled that each case depended on
its own facts. It was not possible to be prescriptive about the nature of the
benefits which a school had to provide to the poor, nor the extent of them.
It was for the trustees of the school concerned to assess and address how
their obligations might best be fulfilled in the context of their own particular
circumstances. There was no reason why the provision of scholarships or
bursaries to students who could pay some, but not all, of the fees should not
be seen as for the public benefit. Provided that the operation of the school
was seen overall as being for the public benefit, with an appropriate level of
benefit for the poor, a subsidy for the not-so-well off was to be taken into
account. There would be one or more minimum benefit below which no
reasonable trustees would go, but subject to that, the level of its provision
was properly a matter for trustees’ discretion and not for the Charity Com-
mission or the courts. In particular, it was not for the Commission or the
courts to impose on trustees of a school their own idea of what was, and
what was not, reasonable.

The Upper Tribunal expressly limited its decision to educational charities.
However, it was immediately clear that the principles set out in the decision
would be of direct relevance to other fee-charging charities. In particular, by
upholding the ISC’s argument that the Commission had taken too active a
role in deciding whether fee-charging schools were doing enough to provide
a public benefit, the decision was seen as giving trustees more freedom to
make their own decisions, without worrying about the involvement of the
regulator.

Campaigning and Political Activity by Charities

Another area that was identified by the charity sector as inadequate and
in need of reform was the law on campaigning and the rules affecting how
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charities could support citizen advocacy. An advisory group, led by some of
the leading representatives working in the field of charity campaigning, ana-
lysed the legal restrictions on campaigning and concluded that the existing
position was “a minefield of confusion, obstruction and outdated interpre-
tations of the law.”® In particular, the advisory group examined how charity
law might be causing constraints to charities’ engagement with the political
process. The main criticism was that the legal restrictions on campaigning
by charities rested on twentieth-century case law, which established that
charities may not have political objects. Political activity was defined as
not only furthering the interests of a political party but also campaigning
to secure or oppose any change in the law or policies of national and local
government at home or overseas.” Existing case law was also seen as restric-
tive, since it permitted political activities by charities only if they remained
ancillary and did not become the long-term dominant means of carrying
out charitable purposes. While the Charity Commission’s guidance on cam-
paigning and political activities at the time!® reflected this legal position, it
was seen as excessively cautious and unclear. In particular, concerns over
what would constitute “ancillary” and “dominant” in practice meant that
charities were frequently inhibited in how freely they campaigned, and the
definition of “dominant” in the Charity Commission’s guidance was not
satisfactory:

What is dominant is a question of scope and degree upon which trust-
ees must make a judgment. In making this judgment trustees should
take into account factors such as the amount of resources applied and
the period involved, the purposes of the charity and the nature of the
activity.

The “dominant and ancillary rule” was considered particularly difficult
to sustain in the context of several purposes codified by the Charities Act
2006 as being charitable despite being inherently political, such as the pre-
vention of poverty, the advancement of human rights, citizenship, and ani-
mal welfare. The separation of charities from politics, which had always
been problematic, developed into something artificial and in many cases
unsustainable.

The advisory group made a number of recommendations to improve the
regulatory framework of campaigning in a way that would enable charities
to engage better in political campaigning in furtherance of their charitable
purposes without going against the fundamental principle that charities
must never support or oppose a political party, or throwing open the door
to abuse. Most importantly, the advisory group advocated for a change in
the interpretation of the law to remove the dominant and ancillary rule
where the organization’s purposes are otherwise charitable. The aim was
to put an end to charities having to police themselves to ensure political
activities do not predominate and would mean that an unduly restrictive
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legal framework would no longer inhibit the campaigning impulses of chari-
ties. The recommendations received wide support in recognition of chari-
ties’ long tradition of engaging in campaigning activities and their unique
place to advocate for legislative or policy change and give expression to the
voices of diverse (and often under-represented) groups in society. Moreover,
there was a growing acknowledgement that charities have an increasingly
important role in advocating change and carrying out political campaigning
work. The issue was also seen in light of the well documented disengage-
ment of the public from political parties and traditional methods of par-
ticipation, compared to a growing membership of single-issue campaigning
organizations.

The Charity Commission agreed to revise its guidance on campaigning
and political activities, scrapping the distinction of dominant and ancillary
for a much more practical distinction between general campaigning and
political activities. The revised guidance also sought to address criticism
that it is too risk averse by providing a much more positive endorsement of
charitable campaigning as a central part of how modern charities achieve
their aims and recognizing that trustees have the discretion to decide when
and how much to campaign. For example, issues such as promotion of
human rights are more likely to suggest a need for political campaigning,
but it is a matter of weighing benefits against risks in pursuing the charity’s
purposes. !t

Chief Executive Pay

The debate about the pay of senior staff in charities has re-surfaced periodi-
cally over the years. This was not viewed as an issue within the regulatory
remit of the Charity Commission, and the Commission had traditionally
refrained from engaging in these debates on the basis that the levels of pay
are a matter for trustees’ discretion. However, in the summer of 2013, a
national newspaper published research!? showing that 30 senior executives
at 14 foreign aid charities were paid more than £100,000 a year, trigger-
ing a strong reaction from some members of the public, including donors.
The article opened a wider discussion on the pay of charity chief executives
and put the issue of transparency among charities under the spotlight. The
chair of the Charity Commission, William Shawcross, also intervened in
the debate, claiming that disproportionately high salaries risked bringing
organizations and the whole charity sector into disrepute. Although there is
no strong evidence of such a debate influencing the long-term behaviour of
the majority of donors or levels of public trust in charity, some surveys have
shown a high level of concern about charity executives’ salaries potentially
affecting donors’ giving,'> and the debate revealed once again a mismatch
between the public’s perception of charities and the realities of the sector.
This was made worse by the fact that most charities were poorly equipped
to explain to the public what they do and how they spend their money.
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The sector’s response, led by NCVO, was to set up an independent inquiry
into senior executive pay'* in order to develop recommendations that would
assist charity trustees in exercising their responsibility for setting the pay of
their senior executives. This would be done by

¢ exploring the arguments about what are appropriate levels of pay for
charity senior executives and how these levels should be arrived at;

e exploring the relationship between salary levels and public trust and
confidence in the sector as a whole; and

e producing definitive guidelines for charity trustees to take into account
when setting salaries, informed by a broad debate on the issues involved.

It also became clear that the inquiry needed to extend its remit to include
making good practice recommendations about the process charity trustees
should follow in setting pay in today’s context and how they should explain
these decisions to their supporters and the wider public.

One of the key challenges for the inquiry was to address the broader mis-
conceptions about charities, which continue to be widely held among the
public, including donors. Research suggests that the public’s understand-
ing of the term “charity” is far narrower than the legal definition.’” While
the legal definition includes many institutions such as schools, the arts, and
medical research institutions, all of which require specialist staff, the public
perception remains that charities are largely run on a voluntary basis and do
not require full-time professional and technical staff to manage and deliver
their aims. In particular, it was found that a large part of the public makes
no distinction between a small local voluntary organization with which they
are familiar and a major medical research or disaster relief charity, simply
because both are charities. The view is that neither should pay for their staff,
because they are in essence voluntary organizations. In reality, while chari-
ties of all sizes share an ethos of existing to better the lives of others, one size
does not fit all. The voluntary sector is hugely diverse: there are many differ-
ent types of charities contributing to society in a wide variety of ways. They
are faced with different challenges of organization and service delivery, par-
ticularly as they grow. Moreover, in the last two decades, many overlaps
have developed between the public, private, and voluntary sectors. On the
other hand, it is a given in the charity sector that any judgement of pay levels
should take into account the values and purpose of each particular charity.
Donors expect this, and the inquiry felt it was important to remind trustees
that this should be at the forefront of their minds as they decide pay levels.
The inquiry therefore needed to balance quite divergent views, ranging from
those who think that charities should be entirely led and run by volunteers
to those who believe the pay of senior staff in charities needs to be consistent
with their peers in other sectors in order to attract and retain professional
expertise to deliver the charity’s aims.
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The view was that this challenge would be best addressed by moving
down the twin tracks of guidance and transparency: detailed guidance for
trustees, who have the clear responsibility for pay policy, and a much higher
level of transparency to easily and speedily inform those existing and would-
be donors for whom pay levels are a major factor in their giving. The inquiry
made a number of recommendations, but no doubt the most important was
that independently audited charities (those with income over £500,000)
should publish the names and salaries of their senior executives in a promi-
nent place on their websites, accompanied by an explanation of pay policy
and how it advances their charitable objectives.'® Given donors’ legitimate
concerns about where their money is going and wider concerns about pay
policies and costs, charities should not shy away from more open communi-
cation about senior staff pay levels and pay polices. The inquiry found very
few examples of this open communication in charities’ annual reports or on
their websites.'” In fact, charities having income over £500,000 must dis-
close in their accounts the number of staff whose remuneration is £60,000
or more, or explain why they do not.'® Once again, the key issue was to
address the changes in the public’s expectations and to respond to calls for
greater transparency and disclosure. In the United Kingdom, such calls have
already led to requirements for both listed companies and public bodies to
publish more information about how they reward their senior staff.’ For
charities, which are funded wholly or partly by public money in the form
of donations and tax reliefs, the additional pressure to tell the public how
their money is spent has clear implications for how they explain their pay
decisions to donors, beneficiaries, and the public.

Self-Regulation of Fundraising

Various forms of self-regulation mostly cover fundraising in the United
Kingdom. In particular, the Charities Act 2006 does not specifically regulate
fundraising. Rather, the sector was given an opportunity to develop a self-
regulatory system, with the government retaining a residual power to legislate
if this failed. The initial set up for the self-regulatory system included three
main bodies: the Fundraising Standards Board (FRSB) as the main adjudica-
tor, the Institute of Fundraising (IoF) as the professional association, and the
Public Fundraising Association (PFRA) as the body responsible for face-to-
face fundraising. This arrangement for the regulation of charitable fundraising
was included in Lord Hodgson’s review of the Charities Act 2006.2° Although
supporting the view that self-regulation of fundraising is preferable to statu-
tory regulation (self-regulation is more flexible, responsive, and cost effective),
the Hodgson Review saw a need for clarification of the roles, responsibilities,
and powers of the different bodies involved in the self-regulatory landscape.
It strongly recommended a simplification of the system as a necessary step
forward to realize a simple, donor-focused, self-regulatory scheme.
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Despite Lord Hodgson’s recommendations, the structure and operation
of self-regulation remained unchanged, and the complexity of the system
was not addressed. Indeed the related weaknesses—such as the low public
awareness of a means of complaining and widespread confusion about the
roles and responsibilities of each body—escalated into major problems. This
became apparent in the spring of 2015 when a number of negative media
stories revealed malpractices in the fundraising activities of some of the larg-
est charities in the country, adding to a considerable amount of public dis-
content about charities’ fundraising practices.

The death of England’s oldest poppy seller, Olive Cooke, was a water-
shed moment for charity fundraising amid claims that the tragedy had been
precipitated by an excessive amount of fundraising requests by charities.?!
Although it was later clarified by the family that charities were not to blame,
questions about the tactics used by charities in their fundraising had been
raised and needed to be addressed. The FRSB, having acknowledged that
overwhelming fundraising requests were thought to have been one of the
factors involved in her death, launched an investigation into the allegations.
In an interim investigation report, the FRSB found that the public wants
more control over the way in which charities communicate with them and
particularly in how many times people are asked to give to charity.?? Sepa-
rately, however, an undercover media investigation revealed further fund-
raising malpractices involving charities.?> This once again put into question
the behaviour of charities in this area and in turn the effectiveness of the
self-regulatory framework of fundraising.

An independent sector-led review?* was therefore tasked with assessing
the self-regulatory system and making recommendations on changes that
might be needed to ensure better protection of the public’s interests and to
address the public concern over intrusive or aggressive fundraising methods.
In particular, the review was asked to consider whether sufficient checks and
balances are in place, either in charities themselves or in the self-regulatory
system, to retain public trust in organizations that fundraise. One of the
key challenges for the review was to address the calls for direct government
intervention and for self-regulation to be replaced by statutory rules. Ulti-
mately, however, it was charities’ duty to bring about change.

What was apparent from the start of the review and throughout its pro-
cess was that charities understood the need for change and the need to take
responsibility for a better relationship with their donors and the wider pub-
lic. The sector was clear that fundraising is a critical, necessary way for
charities to support those in need. The work of charities and voluntary orga-
nizations is too important not to use fundraising, but charities were equally
clear that it must be undertaken in a responsible, respectful manner that
views donors as long-term partners and strengthens public trust and con-
fidence in charities. The review’s main recommendation, therefore, was to
preserve self-regulation, as it remains the most appropriate mechanism for
the charity sector to show its commitment to high ethical standards, which
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safeguard public trust and confidence. However, self-regulation would be
strengthened by being provided with a statutory “backstop.” This is what
is known as co-regulation, and it should reflect a “three lines of defence”
model:

e Trustees would act as the first line of defence because they are account-
able for the charity’s fundraising activities and have the responsibility to
ensure fundraising is carried out in compliance with the law and to high
ethical standards.

e A specialized fundraising regulator would provide the second line of
defence if malpractice occurred and its intervention was necessary to
protect the public interest.

o The relevant statutory regulator would be the last line of defence, acting
as the backstop in cases that raised regulatory concerns on issues falling
within its remit and powers.

With regard to charity fundraising in England and Wales, the principle
should be that the Charity Commission would have a role when the Fund-
raising Regulator has evidence of fundraising practices that, in addition to
being in breach of the rules, raise concerns about breach of trustees’ duties,
including the duty to safeguard the reputation of the charity. The Charity
Commission’s interest would be based on the fact that serious or persistent
failures in fundraising may represent a wider governance failure.

The review also recommended a number of changes to the existing regula-
tory framework, with the key ones being

e to abolish the FRSB and establish a new Fundraising Regulator, with
a universal remit to adjudicate all fundraising complaints and stronger
sanctions for noncompliance;

e to fund the new Fundraising Regulator via payment of an automatic
levy, based on fundraising expenditure;

e to move administration of the Code of Fundraising Practice to the new
Fundraising Regulator;

e to merge the IoF and the PFRA into a single professional organization;
and

e to transfer the regulatory aspects of the PFRA’s work to the Fundraising
Regulator.

The Fundraising Regulator commenced operation on July 7, 2016.% Ulti-
mately, however, the key change that is required is one of culture: self-
regulation can only be successful if those it is intended to regulate want it to
be. Previously, there had been a disconnect between the ethos and values of
some charities and their fundraising practices. Now charities need to aspire
to view and conduct their fundraising not simply as a way to raise money,
but most importantly as a conduit between their donors and the causes they
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wish to support. This is not only a matter of public interest but also key to
the long-term sustainability of charities because it depends on a relationship
with the public based on confidence and respect.

It is in this spirit that NCVO set up a working group tasked with develop-
ing good practice recommendations on how charities should communicate
with their donors for fundraising purposes.?® The working group consid-
ered one aspect of how donors can take more control of their giving—
specifically, how they give consent to the fundraising relationships with the
charities that they support. The recommendations aim to create a stron-
ger and more coherent framework that protects the interests of donors and
potential donors, and re-establishes a basis of trust and confidence in char-
ity fundraising practices. The ultimate result should be to meet the public’s
increased expectations about how charities conduct themselves and will
therefore be a way in which charities can demonstrate to their donors and
the wider public their commitment to good fundraising practice, and to
maintaining public trust and confidence.

The Charity Commission’s Governance and Independence

Independence from both government and party politics is vital for the
Charity Commission, particularly as the regulator of a sector that is char-
acterized by its party political neutrality. Independence is necessary for its
effective functioning and for its credibility in the eyes of the general pub-
lic and the charities it regulates. A charity regulator perceived to be politi-
cal risks undermining perceptions of charities more generally. Perceived
independence—being seen to be independent—is just as important as actual
independence. However, over the years, the Charity Commission has been
subject to criticisms that it allows itself to be used as a political football
by the government of the day and is drawn into political agendas. Most
criticism has been directed at whoever is the chair at the time—a ministe-
rial appointee. During her tenure, the previous chair Dame Suzi Leather
was accused of politicking when the Commission challenged the charitable
status of private schools. More recently, the current chair, Mr Shawcross,
has been accused of steering the Commission towards a clampdown on
charity campaigning. At the time of Mr Shawcross’s appointment in 2012,
opposition members of the Public Administration Select Committee raised
concerns about his support for the Conservative Party and voted against his
appointment.

It is not necessary to accept that the accusations of political bias levelled
against both current and previous Commission boards have any merit in
order to see that they can be damaging. In the case of the Charity Commis-
sion, the issue is that the organization must be manifestly independent and
seen as free from improper interference by any government. Charities can-
not afford their regulator to be anything other than beyond all suspicion.
It was with these concerns in mind that NCVO announced its intention
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in autumn 2014 to look at the legal status and governance of the Charity
Commission. By that time, it was eight years since the Commission had been
restructured under the Charities Act 2006, and while that legislation did
much to improve charity law, its reforms to the Commission’s governance
have created some new problems.

The revised structure replaced a small board of commissioners comprised
of lawyers and civil servants with a more diverse board. In doing so, the
law opened up the pool of potential commissioners for the government to
select from, with the intention that the Commission would become more
responsive. But further problems stem from the Charity Commission’s sta-
tus as a non-ministerial department. This legal structure has been found
wanting with regard to both its independence from the executive and its
accountability to Parliament.?”” The case for a review of the Charity Com-
mission’s governance was made even more compelling by the recent report
by the National Audit Office, which highlighted a blurring of the executive
and oversight functions.?® While acknowledging that the board’s involve-
ment in executive functions from late 2013 to mid-2014 could be justified
by the need to address the under-performance issues highlighted in the first
National Audit Office report,”” concerns are raised about the risk that the
board’s continuing involvement in executive matters for an extended period
could limit its independence and ability to hold the executive to account
effectively. The aim of the review was to find alternative legal structures
and models of governance that would enable the regulator to put questions
about its political neutrality to rest for good, and free it from further accusa-
tions of political bias in its work.

The new Charities (Protection and Social Investment) Act 2016, under
which the Commission has been granted a range of additional powers, pres-
ents further reason for a review. As tools to enable the Commission to tackle
abuse more swiftly and effectively, most of these powers seem reasonable.
However, during the pre-legislative scrutiny carried out by the Joint Com-
mittee on the Protection of Charities Bill, a number of concerns were raised
about how the powers could be used.’! This reinforces how important it is
for the Commission to be seen to be acting independently and free from the
pressures of any political agenda.

The review started by exploring some alternative legal structures for the
Charity Commission. However, while some of the alternatives examined
would offer considerable advantages, the review concluded that none of
them would be entirely appropriate for the Charity Commission, and there
was not a strong enough case to warrant such considerable constitutional
change.?? It therefore focused on the governance of the Commission and
how the current model could be strengthened. The discussion paper argued
that the current appointment process could be improved by distancing the
role of chair of the Charity Commission from executive control, thereby
addressing the issue of perceived independence. It is not suggested that
ministerial involvement should be removed from the process entirely, but
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evidence about how the appointment process has worked for the National
Audit Office, the Electoral Commission, the Parliamentary and Health Ser-
vice Ombudsman, and the Office for Budget Responsibility indicates that
greater parliamentary involvement is a benefit by securing increased trans-
parency in the process and better accountability of the position. Drawing
lessons from these models, the review concluded by suggesting a number of
ways in which the appointment process for the chair of the Charity Com-
mission could be improved, such as

e giving formal control of the appointment to the House of Commons;
widening the membership of the parliamentary committee responsible
for the pre-appointment hearing so it includes representatives of both
houses;

e giving Parliament an effective power of veto at the pre-appointment
hearing;

e making the term non-renewable and fixed;
requiring, in the event of keeping the possibility of reappointment, that
this follows a parliamentary hearing similar to the pre-appointment
hearing; and

e requiring a unanimous vote for appointment.

Role of the Press

The UK media has played an important role in raising many of these issues,
which has required reaction and reform from the sector. This is most evident
with regard to the debate about executive salaries, which has been a major
theme of recent years. However, concerns about charities’ campaigning
roles are also not uncommon. And, of course, fundraising methods adopted
by charities have been a major area of interest for the UK press in the past
year. What has emerged in recent years is a press that is increasingly willing
to scrutinize and question charities. As charities have taken on greater scale,
profile, and influence, it is unsurprising that the media have taken a grow-
ing interest in their work. The concerns of the media frequently reflect a
narrative that sees large professional charities as detached from their roots,
increasingly self-interested and part of the establishment. In many ways,
this reflects a reality for many charities, whose scale and influence have
increased. However, the disparity between public notions of what a charity
“should” look like—run by volunteers on a shoestring—and the profes-
sional way in which many larger charities actually operate, has proved fer-
tile ground for media stories. While journalists rely on and value charities
as much as ever for stories and comment on their areas of expertise, there
is clearly growing willingness to treat charities, as institutions themselves,
with scepticism. This is part of a broader decline of public confidence in
institutions made more visible in the case of charities by their increasing vis-
ibility and changed role in society.
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Conclusion

In recent years, there has been an upsurge of interest in the accountability
and legitimacy of charities, both in England and abroad. In part, this may be
linked to the relatively higher profile of the charity sector arising from their
increasing role in providing public services and the prominence of charity-
led campaigns, but debates about the sector’s accountability are also tak-
ing place against a backdrop of declining public trust and confidence in all
social institutions, public, private, and voluntary. This decline is linked to
the fact that today people are less deferential and have higher expectations
than in the past, but it has also been linked to the issue of accountability and
to a perceived lack of transparency in the way charities function. This per-
ception is of greatest concern to charities: people’s willingness to participate
in voluntary action and support charities is based on the belief that they can
be trusted to make a difference. A more cynical and less trusting public is
likely to demand more evidence of this before agreeing to support a cause.
This is in a context where the boundaries between the public, private, and
voluntary sectors are continuously blurring: bits of the state are turning into
charities and mutuals, social enterprises blend business and social purposes,
and individuals might not need charities to achieve their goals. In such a
world, charities need not only prove why they are different and distinctive,
but they also need to be clear that their values accord with those who do
want to “do good” and that their practices reflect such values.

Improving the regulatory framework in which they operate, reforming
the law to reflect what it means to be a modern charity, and adhering to high
standards in all their activities are some of the steps that many charities have
already taken. However, the ongoing challenge for charities is to engage
with the public in ways that will maintain and enhance people’s trust and
confidence. As other sectors have learned at their cost, once public trust and
confidence have been lost, it is very difficult to regain. Charities, therefore,
need to show their supporters that they exist to make a difference, and they
can be trusted to do so. This is not something that can be achieved simply by
increasing the level of regulation. The onus must be on charities themselves
to become more transparent, being clearer about what they do, how they do
it, and how well they do it.
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5 Challenged Regulators

Marcus Owens

Introduction

This chapter will review the trajectory of charity regulation in the United
States from the standpoint of a former federal government regulator. The
review will begin with an overview of the tax-based system of charity regu-
lation in the United States and its linkage to English common law concepts
of charity. The historic basis for US charity regulation will be traced through
to the birth of the current modern system of regulation in 1969, during
a period characterized by a general recognition of the need for proactive
government regulation of charities. The review will continue through recent
changes triggered more by political pressure than any notions of more effec-
tive and better-structured regulation. In addition to the shifts in regulatory
structure and philosophy, the review will analyse the difficulties that the
current US tax-based structure has in performing its role, including adapting
to developments that occur outside the structure of federal tax law, such as
the development of hybrid legal structures that purport to meld elements of
charity with notions of private enterprise.

Structural Overview

It has been nearly 50 years since the modern charity oversight system in the
United States was formed. During that time, the oversight regime, admin-
istered by the Internal Revenue Service (IRS), has gone from a relatively
focused and coordinated system—albeit one struggling with the challenges
of underfunding, understaffing, and poorly drafted legislation—to a system
that seems to be racing to dismantle itself. What has changed in recent years
has been the orientation of IRS management to the task of charity oversight
and the emergence of an extraordinary level of hostility in Congress to the
very idea of nonprofit oversight, including charity oversight. The day-to-
day challenges faced by the IRS in administering the federal charity laws
have essentially remained the same since the modern structure was created
in 1974.

The stunning changes in recent years can be attributed to changes in
leadership, both within the agency and in Congress, rather than in the
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performance of the rank-and-file employees carrying out the oversight task.
Indeed, as recounted by the Commission on Private Philanthropy and Public
Needs in an extensive review of the charitable sector in the United States
during the 1970s, the expert view in that era was that placing the char-
ity oversight function in the IRS would ensure stable funding and staffing.
Moreover, the agency’s apolitical nature (only the two highest employees
are political appointees: the commissioner and the chief counsel) would
protect the charity oversight function from politically charged interference
from both the executive and legislative branches of government. Because the
nation had just weathered Watergate and the revelations of the notorious
Nixon administration’s “enemies list,” administrative stability and insula-
tion from political winds were paramount.

Since 2013, the United States has undergone a prolonged period of
unplanned re-evaluation and restructuring of its system of charity regula-
tion at the federal level, driven by partisan political pressure from Congress.
In order to evaluate the developments since 2013 and the United States’
experience with charity regulation more generally, particularly in compari-
son to charity regulation in other countries, it is important to understand
how the US system evolved and the complex and uncoordinated nature of
the legal regime applicable to charity operations. The regulation of charities
in the United States is a function of the common law heritage of the US legal
system and the division of responsibility between the federal and state gov-
ernments. As already noted earlier, oversight of charities at the federal level
is principally the responsibility of the IRS, a subsidiary agency of the Trea-
sury Department. Although Congress and the Treasury Department have
responsibility for tax policy—Congress enacting the Internal Revenue Code
and Treasury issuing regulations under the Code—enforcement of tax law
is assigned to the IRS. Making the IRS responsible for oversight of charities
reflects the fact that the standards for charity behavior are set forth in fed-
eral tax law. The implications of assigning what is essentially a regulatory
function to the government’s main revenue-raising agency will be discussed
later in this chapter. Suffice it to say that the overarching mission of the IRS
is the collection of tax revenue, and, as a result, the regulatory mission of
charity oversight is fundamentally different from, indeed out of step with,
the prevailing agency dynamic. The inevitable tension between the IRS’s
role as tax collector and its role as charity regulator has presented a huge
challenge for those charged with undertaking the regulation of charities.
From the perspective of those within the IRS and Treasury, rational decision
making would favor the allocation of tax enforcement resources to those
functions that will generate the most revenue for the fisc, to the detriment
of those functions that do not, and charities regulation is not a significant
revenue raiser.

Given that the charity rules are embedded in the Internal Revenue Code,
the standards for behavior are generally defined as an exception from the
otherwise generally applicable rules of taxation of financial transactions,
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coupled with the circumstances under which that exception would be com-
promised. Even though the statutory language setting forth the structure
of IRS oversight and the class of organizations qualifying as charities is a
function of a comparatively modern statute—the predecessor of the current
Internal Revenue Code of 1986 dates from 1913—the terminology used by
Congress in delineating the boundaries of the class tracks the more histori-
cal language of the common law when identifying charitable purposes. That
class of organizations now plays a major role in the delivery of education,
health care, and social services generally in the United States.

The extent of the authority of the IRS is defined and limited by the spe-
cific terms of the Internal Revenue Code, thus the IRS does not have gen-
eral equity powers to address charity misbehavior by restoring the charity
to appropriate operations. The closest that the tax law comes to equity is
with regard to financial diversions for the benefit of those in positions of
control or significant influence over the charity. In such a scenario, the tax
rules mandate correction, for example, making the charity whole so that
the transgressing individual may avoid a punitive excise tax. If the tax rules
are abused more generally, the default regulatory mechanism is to punish
the charity by levying a tax on it, even if that step curtails the ability of the
organization to carry out its charitable mission or perhaps even drives the
entity to bankruptcy.

Although the IRS is the principal charity overseer, other federal agencies
have limited roles based on particular statutes that authorize agency action,
often within the larger sphere of mission-related activities of the agency.
For example, the US Postal Service administers rules governing fundrais-
ing through the mail. Despite the clear congressionally mandated division
of responsibility for charity oversight reflected in the division of regulatory
activity between the IRS and other federal agencies, Congress also enacted
a strict privacy rule as part of the Internal Revenue Code that effectively
prevents the IRS from coordinating enforcement efforts among the various
agencies or with state Attorneys General, which have the primary responsi-
bility for oversight at the state level.> Thus, despite a commonality of mis-
sion between federal and state agencies, the IRS is compelled to operate
behind a screen that effectively prohibits, indeed criminalizes, the sharing of
information and other resources between similarly tasked regulators. Ironi-
cally, the same privacy rule contains an exception that authorizes the IRS
to share taxpayer information with state revenue offices (but not with state
agencies with a charity oversight role), thus enabling the agency to fully
coordinate tax enforcement regarding taxable enterprises and persons at
both the federal and state level, ensuring a level of uniformity in tax admin-
istration that is simply unattainable with regard to charity oversight. Efforts
to correct this apparent mistake in legislative drafting have had little suc-
cess, with the result that charities avoid the sort of coordinated federal-state
tax enforcement that applies to all other taxpayers in the United States. In
light of the criminal penalties that apply to any IRS employee who violates
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the privacy rule, the specter of the rule also inhibits coordination with well-
intentioned outside groups that want to assist with complex tasks for which
the IRS may have inadequate expertise and resources, for example, with
the development of software and procedures for electronic filing of charity
documents—a task that requires access to information that is only found
behind the privacy firewall.

In contrast, at the state level, as noted earlier, oversight responsibility
rests primarily with the state Attorney General, not the state tax collector,
although other state agencies may have specialized roles. Apart from Louisi-
ana, whose legal heritage is based on the Napoleonic Code, each state Attor-
ney General’s authority over charities is drawn, in the first instance, from
common law. The common law jurisdiction is then subject to an overlay of
statutory law, which varies from state to state. The authority of other state
agencies is based in state statutory law, analogous to the interaction that
federal agencies other than the IRS have with charities. For example, the
general licensing of organizations to conduct business within a given state is
usually the responsibility of the secretary of state or a consumer protection
agency, particularly with regard to fundraising regulation, and state depart-
ments of education will typically have a role in overseeing the educational
standards of private schools.

The common law heritage of both federal and state charity laws results
in a base of similar legal principles upon which Congress and the various
state legislatures have enacted modifications, often in response to specific
matters in front of the relevant legislative body at the time. The result is an
imperfect congruence of definitions in the otherwise common terminology.
That is, organizations may be deemed charities for purposes of state law
but not federal law, and vice versa, and restrictions on charity behavior may
well differ between the federal government and the states, and between the
states. The difference in definitions can be a source of confusion, particu-
larly among charities that operate with volunteers or others who do not
have particular expertise in charity regulation; the confusion is exacerbated
when charities operate in more than one state, as is likely to happen with
fundraising appeals. Charities, therefore, must adapt their internal control
systems to respond to differing behavioral standards and reporting require-
ments to avoid missteps that could have a significant disruptive effect, such
as a suspension of fundraising or other operations until matters are brought
into compliance. One commentator even observes, “The taxing statutes
rarely track with precision the notion of what is charitable for purposes
of rendering a [charitable] disposition valid.”® Even within the boundar-
ies of the Internal Revenue Code, the definition of “charitable” varies. For
example, section 2055(a)(2) specifically provides that a bequest to an orga-
nization for the “encouragement of art” qualifies as a charitable bequest
for the purposes of the estate tax, while section 501(c)(3), defining the class
of organizations entitled to income tax exemption as charities, contains no
such specific reference. The net result of the variations and nuances of the
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legal terminology coupled with overlapping federal tax rules and state law
is a fine stew, seemingly guaranteed to ensure that voluntary compliance and
efficient, consistent regulation will be a significant administrative challenge.

The Early United States Experience

Before the appearance of a federal income tax, and the consequent need for
a definition of those organizations that are not subject to tax, questions con-
cerning charities arose at the state, rather than the national level, and then
in the context of litigation rather than direct regulation. The context for
charity litigation typically involved the application of common law notions
such as the possible impact of the rule against perpetuities, or uncertainty
regarding the purpose or object of a charitable devise, and judicial analysis
often made reference to English court decisions and treatises.* The incorpo-
ration of English precedents into decisions in US state courts has resulted in
the grounding of US charity law in early English law, but this incorporation
has not been without some turbulence. In the immediate wake of indepen-
dence from England, a number of states followed the lead of Virginia and
summarily revoked all English statutes and Acts of Parliament which had
been applicable in the state as a former colony, including the Statute of
Charitable Uses. Some states simply purged their laws of all references to the
role of the Crown,’ while others followed the lead of Massachusetts, where
the state constitution specifically provided for the incorporation of English
common law and statutes.

It was not until 1844 that the uncertainties in the relationship of English
common law and statutory law in US charity jurisprudence were resolved
by the Supreme Court in the case of Vidal v. Girard’s Executors.® In Vidal,
the Supreme Court considered the case of a wealthy Philadelphia resident
who left nearly $7,000,000, a considerable sum in 1831, the year of Vidal’s
death, to a variety of beneficiaries, including various relatives, the city of
New Orleans, several charities, and the city of Philadelphia in trust to estab-
lish a school for poor white male orphans. Vidal’s heirs challenged the devise
to the city of Philadelphia on the grounds that the Statute of Charitable Uses
was not in effect in Pennsylvania, hence no charitable trust could be cre-
ated. The Supreme Court disagreed, finding that charitable uses existed at
common law prior to the Statute of Charitable Uses, which merely affirmed
the existence of such uses and provided for their enforcement. The Supreme
Court went on to uphold the ability of the city of Philadelphia to accept and
administer a charitable trust.

With the emergence of federal rules based in tax law, beginning in 1913,
federal courts were faced with the need to define the boundary between
tax-exempt status for charities and taxable status for other financial enter-
prises. Congress provided little direction or definition with regard to the
boundary—a situation that has endured to this day—so federal courts looked
to state court interpretations of the same concept for guidance. The result
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has been the incorporation of English common law and statutory-law
notions of charity into Supreme Court and federal court decisions inter-
preting the Internal Revenue Code via the reliance on state court decisions
that referenced English legal principles. Nevertheless, the general absence
of clear statutory definitions for key terminology in federal tax law has had
a beneficial aspect—namely, that the notions of charitable purpose are suf-
ficiently flexible that they can evolve to reflect societal change. However,
it has also had a negative aspect in that the same ambiguity that provides
adaptability injects uncertainty into the calculus and a potential for incon-
sistent interpretation, sometimes simultaneously, by the IRS, the courts, and
the general public.

A seminal event in US charity law, and a good illustration of the rela-
tionship of English common law and English statutory law to both state
charity law and federal tax law in this country, can be found in the 1983
US Supreme Court decision in Bob Jones University v. United States.” In
that case, the Court addressed the issue of whether an educational charity,
a private university, must serve a public purpose and not be contrary to
established public policy. The fact that Bob Jones University offered a pro-
gram of instruction to a body of regularly enrolled students and conferred
degrees upon the completion of a course of study was not questioned by
the IRS or the Court, but by the University’s racially discriminatory policies
with regard to student behavior, such as its prohibition on interracial dat-
ing, were a concern to both. The Bob Jones University case also provides an
example of how the IRS has been required to confront sensitive questions of
public policy that Congress has avoided addressing. Racial discrimination
in education had been found by federal courts to be a clear violation of the
US Constitution since a series of Supreme Court decisions in the mid-1950s,
yet Congress had not provided any guidance to either the Treasury or the
IRS as to how that concept should be reflected in tax law enforcement. It
thus fell to the Exempt Organizations Division of the IRS to address one
of the important public policy crises of the twentieth century—namely, the
“Massive Resistance” campaign by conservative groups using racially dis-
criminatory private schools to circumvent the Supreme Court’s orders in
the two Brown v. Board of Education cases, which found racial discrimi-
nation in education to be in violation of the Constitution and subsequent
public school desegregation orders. The IRS and its Exempt Organizations
Division proceeded, facing the dual challenges of enforcing a federal court
order mandating that the agency deny or revoke the tax-exempt status of
racially discriminatory schools in Mississippi, a focal point of the Massive
Resistance campaign, and dealing with Congress, which enacted restrictions
on IRS funding to prevent the agency from issuing public rules to enable
compliance with court ordered racial desegregation.

The IRS found its tools to deal with the issue of racial discrimination
in education in the link between the concept of charity in the federal tax
rules and norms of charitable behavior drawn from English common law.
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The relevant section of the Internal Revenue Code providing for tax-exempt
status for private universities is section 501(c)(3), which provides for tax-
exempt status for organizations “organized and operated exclusively for
religious, charitable, scientific, testing for public safety, literary or educa-
tional purposes.” The statute is silent with regard to matters of illegality and
public policy, while the relevant Treasury regulations® note that the term
“charitable” as it appears in the statute is used in its “generally accepted
legal sense,” but otherwise does not add a specific gloss regarding public
policy. The IRS revoked the tax-exempt status of Bob Jones University on
the grounds that the institution violated fundamental public policy and the
university appealed the loss of status to the federal courts. The IRS action
was thus one of the first, if not the first, clear applications of the notion
that charities engaged in activities that violate law and public policy are not
entitled to tax-exempt status. In due course, the challenge to the IRS action
reached the Supreme Court, but by that time, then president Ronald Rea-
gan refused to allow the Department of Justice to argue the case before the
Court. However, he did permit the department to appoint a private litigator,
William T. Coleman, to present the case on behalf of the IRS, thus neatly
underscoring the sensitivity of charity oversight, particularly where com-
mon law principles have been judicially grafted onto the body of codified
tax law, and then intersect with sensitive public policy issues, such as racial
discrimination.

Given the statutory context for the IRS action, the Court reached back
to earlier Supreme Court decisions for guidance, including its 1877 decision
in Ould v. Washington Hospital for Foundlings,” which dealt with whether
a foundling hospital is a charity. In the course of its analysis in Ould, the
Court was required to examine “the early English statutes and the early
decisions of the courts of law and equity,” finding 46 “specifications of
pious and charitable uses recognized as within the protection of the law, in
which were embraced all that were enumerated in the statute of Elizabeth.”
The Court further noted, “A charitable use, where neither law nor public
policy forbids, may be applied to almost anything that tends to promote the
well-doing and the well-being of social man.” The English precedents thus
enabled the Court to find that the formation of a hospital for abandoned
children was, indeed, charitable, even though no further definition of the
charitable class to be served was provided for in the hospital’s charter.

Over a century later, the Court in Bob Jones again reached back through
Ould to English law for precedent and quoted Commissioners for the Spe-
cial Purposes of Income Tax v. Pemsel" to find that “trusts for the advance-
ment of education” and “for other purposes beneficial to the community”
qualified as charities within the meaning of section 501(c)(3) of the Internal
Revenue Code of 1954. In doing so, the Court dispensed with an argu-
ment advanced by Bob Jones University that the specific and separate enu-
meration of educational purposes in the flush language of section 501(c)(3)
precluded the application of historic notions and limitations of charitable,
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as distinct from educational purposes drawn from the common law. The
Court then noted that an examination of the legislative history of the statute
reveals “unmistakable evidence” that Congress intended that charities seek-
ing tax-exempt status “must serve a public purpose and not be contrary to
established public policy.” The Court also observed that tax-exempt status
for certain institutions that are deemed “beneficial to the social order of the
country as a whole, or to a particular community, are deeply rooted in our
history, as that of England.” Bob Jones University was held to be in viola-
tion of a clearly defined public policy against racial discrimination in educa-
tion and thus not entitled to federal tax exemption under section 501(c)(3).
In Bob Jones, the Supreme Court demonstrated that even though federal
tax law applying to charities is embedded in the Internal Revenue Code, a
statutory creation of Congress, gaps and ambiguities should be interpreted
in the context of its heritage in English common law. In this, it was follow-
ing a clear judicial practice that has been firmly established in both state
and federal courts in matters involving charities. In addition, the IRS gained
experience in dealing with high-profile public policy issues and scenarios.

Emergence of Federal Regulation of Charities

As originally drafted, the US Constitution authorized Congress to “lay and
collect” taxes only if the taxes were “apportioned among the several States
which may be included in this Union, according to their respective number,”
or the tax was in proportion to the census. The Supreme Court interpreted
the restrictions as precluding a tax based on income, leaving tariffs and
excise taxes as the principal sources of revenue for the government. The
limitations and economic dislocations that accompanied the use of tariffs on
trade as a source of revenue, particularly as government became larger and
its financial needs greater, moved Congress to propose an amendment to
the Constitution to permit the enactment of an income tax. By 1913, a suf-
ficient number of states had ratified the amendment to make it the Sixteenth
Amendment to the US Constitution, thereby permitting taxes to be enacted,
in addition to those based on census data and customs duties. Congress then
passed the Revenue Act of 1913, which, among other matters, levied income
taxes on both individuals and corporations.

The Revenue Act also provided for exemptions from income tax for cer-
tain types of organizations, including charities, using language that is sub-
stantially similar to that in the current Internal Revenue Code. As the United
States lacked a Charity Commission or similar specialized regulatory body,
the Bureau of Internal Revenue, as the administrator of the income tax was
then known, also became the federal charity regulator by virtue of the need
to distinguish between taxable and non-taxable economic activity. For nearly
30 years, however, the level of charity oversight by the Bureau was mini-
mal, with no formal process or requirement by tax-exempt organizations
to report on their existence and financial activities. Charitable tax-exempt
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status was a matter of self-declaration by the charity, with the Bureau’s regu-
latory role essentially limited to denying donors a federal tax deduction for
a charitable contribution in those situations where the agency believed that
a charity did not qualify for that status, or attempting to collect income tax
from organizations that came to the Bureau’s attention in some manner,
typically because of the public nature of their “transparently profit-making
activities.”!* With the advent of the Second World War, and an increasing
governmental need for revenue, the absence of information about the chari-
ties became a concern to the Treasury Department. In 1941, the Treasury
promulgated a regulation requiring an annual information reporting form
for charities, the Form 990,'? and shortly afterward, Congress incorporated
the regulatory filing requirement into a statutory requirement.

The Development of Modern Federal Charity Oversight

During the 1940s, Congress and the Treasury became increasingly con-
cerned with the extent of commercial activity occurring within tax-exempt
organizations—that is, outside the tax system—and with the lack of trans-
parency in the operation of charities. Matters quickly came to a head after
the C.E. Mueller Company, the largest producer of pasta in the United
States, was restructured as a charitable corporation with the profits, and
eventually the ownership, of the corporation to be donated to the New York
University School of Law. The Company endeavored to use its relationship
to the university’s tax-exempt status to shelter the Company’s profits from
taxation. The IRS attempted to assess income tax against the Company, and
was successful in Tax Court, however, in C. E Mueller Co. v. Commissioner
of Internal Revenue,” the Court of Appeals reversed the Tax Court and
held that the Company was entitled to charity status based on the fact that
it devoted all its income to the law school. New York University was not
alone, however, as Union College purchased Allied Stores Corporation, one
of the largest department stores in the United States. Adolph J. Sabath, then
a member of the House of Representatives from Illinois, announced that
“Universities own haberdasheries, citrus groves, movies, cattle ranches, the
Encyclopedia Britannica (owned by the University of Chicago), and a large
variety of other enterprises.”!*

Congressional hearings ensued, and eventually Congress enacted the Rev-
enue Act of 1950, which set the stage for the modern era of charity over-
sight, characterized by operational and financial reporting to the IRS and
thereby to the general public through the public release of the annual federal
tax reporting form, known as the Form 990, and a series of specific limita-
tions and constraints on charity behavior through excise taxes and income
tax exposure for certain types of charity income that is generated from busi-
ness activity that is unrelated to the tax-exempt purpose of the organiza-
tion. The Form 990, of which there are several versions corresponding to
the financial size of the filing organization, is required to be filed annually
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by virtually every tax-exempt organization, with limited exceptions for cer-
tain organizations, such as churches and similar houses of worship. A spe-
cial version of the form, the Form 990-PF must be filed by a category of
tax-exempt organizations known as private foundations. Private founda-
tions are distinguished from other types of charities by the pattern of their
income, essentially derived from a single or small group of donors, or from
investments, as would be the case with an endowment. In addition to the
annual information return, Congress has mandated that the application for
tax-exempt status is also a public record, once approved, and is available
from the IRS upon request and from the charity itself.

Structure of Modern Federal Charity Oversight

The legal structure of charity oversight, as embedded in the Internal Revenue
Code, has evolved since the Revenue Act of 1950. Even though Congress
has periodically adjusted the relevant provisions, the applicable tax rules
continue to fall into two categories: 1) a series of classification sections,
coordinated with income tax rules, listing purposes deemed charitable, and
dividing organizations with charitable purposes into two categories, public
charities and private foundations, based on income patterns and activities
and 2) a series of regulatory sections using excise taxes applicable to cer-
tain specified behavior by charities or those individuals that manage them,
effectively restricting or prohibiting certain behavior deemed inappropri-
ate. In the wake of the Tax Reform Act of 1969, which enacted complex
tax rules, and the subsequent Employee Retirement Income Security Act
of 1974, Congress put in place the key legal and administrative structures
specifically designed to ensure consistent and effective administration of the
tax laws. That structure endured until the IRS Restructuring Act of 1998,
which was the first step in returning the IRS oversight capabilities essentially
to a pre-1969 structure—that is, one that reflected a point in time in which
there were far fewer charities and a far less complex tax-based regulatory
structure.

The IRS faces a number of significant challenges in meeting its oversight
responsibilities for tax-exempt organizations. In many respects, the chal-
lenges have remained essentially unchanged in the 40 years since the general
framework was put in place in 1974, in a manifestation of Congressional
concern with the level of attention and amount of resources devoted by
the IRS to the regulatory functions of charity oversight. While the level of
funding by Congress and the executive branch is, perhaps, the most com-
mon concern expressed by commentators, other factors also have a nega-
tive impact on the IRS’s oversight of tax-exempt organizations. The current
antagonistic attitude of Congress towards the agency has exacerbated the
long-standing challenges and added a new element: managerial disruption
triggered by dramatic personnel changes. This has resulted in the replace-
ment of all executive and managerial personnel from the commissioner
down to mid-level management within the Exempt Organizations Division,



Challenged Regulators 91

the very function charged with oversight of charities.” In addition, in
order to expedite the processing of applications for tax-exempt status from
newly formed organizations, the IRS has promulgated a radically shortened
application known as the Form 1023-EZ. This abandons the “long-form”
application’s detailed list of financial and operational questions and docu-
mentation submission, replacing it with a self-certified checklist of yes/no
questions, effectively converting the application process into a registration
process.

Whether the new application process will trade short application process-
ing times for significant post-application enforcement challenges remains to
be seen. Whether or not any enforcement concerns emerge from the orga-
nizational changes wrought by the new IRS management team, the IRS will
continue to face challenges arising from embedding charity oversight into
tax law and assigning administration to the tax collection agency. The key
concerns identified here relate to inadequate funding, civil service and insti-
tutional constraints, and the inefficiencies inherent in using tax law as a
regulatory tool.

Inadequate Funding

The number of tax-exempt organizations continues to grow and there is
every indication, based on IRS records reflecting a generally steady growth
over the last two decades, that the number will continue to increase.'® IRS
staffing and other resources dedicated to oversight of these organizations
have fallen or remained stagnant,'” and there is no evidence that historical
levels of oversight have been adequate to ensure that significant abuses can
be identified and addressed in a timely manner. Because of the dynamic of
the federal budget process, noted as far back as 1977 by the Filer Commis-
sion,'® the original intention that an amount of funds equivalent to revenue
collected under the section 4940 tax (an annual excise tax of 2% of the
income of private foundations, enacted as part of the Tax Reform Act of
1969) be spent on overseeing tax-exempt organizations has never been real-
ized."” Executive branch budget requests and congressional appropriations,
to the extent that they identify amounts for oversight of tax-exempt orga-
nizations, bear no relationship to the section 4940 tax, and information on
resources devoted to the oversight function is not published regularly. This
means that no comparisons can be made over time of the amount collected
under section 4940 and the resources allocated to oversight. It is quite likely
that the section 4940 tax generates amounts of revenue for the federal gov-
ernment that far exceed the amounts spent by the IRS on oversight.

Civil Service Constraints

A separate and more significant challenge, over and above the question of
annual budgets, is the larger issue of the ability of the federal government
to be competitive in hiring and retaining qualified personnel. Effective tax
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administration requires highly trained accountants, attorneys, and other
professionals to review increasingly complex financial transactions and
relationships. The compensation that can be offered by the IRS is set on a
government-wide basis, and although adjustments can be made based on
geographic differences in the cost of living and through intentional manipu-
lation of job descriptions, those steps are limited in impact and number.
Historically, it has been very difficult for the IRS to compete with the private
sector for specialized personnel, particularly in large metropolitan areas,
and for more senior or experienced positions. For example, in 2015, the
maximum base compensation of the Senior Executive Service, the highest-
level career employee classification in the federal government was $183,300,
approximately the salary of a mid-level associate in a large law firm.

Institutional Constraints

The primary function of the IRS is to ensure that taxpayers, whether indi-
viduals or businesses, pay the appropriate amount of federal income tax,
and IRS systems and procedures are designed to support that tax collect-
ing role. Historically, IRS internal management information systems have
been designed to track tax returns and related matters of for-profit orga-
nizations and individuals. In a rational, economic approach to the task,
these have been adapted to address some of the management information
requirements of the tax-exempt organizations function. Other IRS systems
follow this pattern of development as well. For example, despite the unique
public nature and function of the Form 990 series returns, electronic filing
systems and procedures for them have been a by-product or offshoot of the
planning, development, and implementation of electronic filing of the cor-
porate tax return. Even the development of formal guidance in interpreting
federal tax law applicable to tax-exempt organizations must compete for
institutional attention with revenue-producing matters at top levels within
the IRS and the Department of the Treasury.

Inefficiencies in Tax Law as a Regulatory Mechanism

The authority given to the IRS to serve as the sole nationwide regula-
tory body for tax-exempt organizations is limited by the specific language
and scope of the Internal Revenue Code. For example, some of the excise
taxes applied to tax-exempt organizations are in the nature of a penalty,
intended to discourage egregious behavior, rather than generate tax revenue.
Enforcement of these is tied to the system of annually filed tax returns, even
though a more timely oversight and reporting mechanism, triggered by a
particular act or event, might be far more effective and certainly would
help improve public perception of the policing of bad acts. Examples are
section 4958, dealing with excess benefit transactions (excessive compen-
sation in the public charity context), section 4941, involving self-dealing
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(financial transactions between a private foundation and those in charge of
the foundation), and section 4944, regarding investment policy (penalizing
investments that are so risky as to endanger the ability of a private founda-
tion to carry out its charitable activities). Depending on the date of filing, a
return for a year in which a questionable financial transaction or investment
is made might be filed as much as 10 months and 15 days after the close
of the year in which it occurred (the regular due date plus extensions) and
could be nearly two years after the actual event if it took place early in a
given tax year. In the case of political campaign intervention, that will typi-
cally be after the relevant election is over. It would be far more effective, for
example, if reporting of the transgression were required within a relatively
short period after the discovery of the event, thus allowing for a quick IRS
review of the return and its accuracy and reflection of the underlying events.

Relying on an annual tax return filing as the trigger for regulatory action
makes it impossible to address issues of concern in a timely manner. The
Internal Revenue Code recognizes the need for quick action only in the case
of “flagrant” violations of the prohibition on political campaign expendi-
tures, thus allowing the IRS to determine and assess taxes immediately and
to enjoin further political campaign intervention. But timely enforcement of
standards upon discovery of a violation should be the rule, not the excep-
tion, and is, in fact, the case with state attorney general oversight.

Other provisions drafted for administering taxation of for-profit orga-
nizations and individuals have terms that actually hamper efficient and
effective administration involving tax-exempt organizations. For example,
section 6103 deals with the privacy of taxpayer information and permits
close cooperation and information sharing between the IRS and state rev-
enue offices with regard to income tax matters. Because the language of the
statute refers to state tax agencies, which typically do not regulate charities,
it precludes a similar level of coordination between the IRS and state charity
regulators. Given the public nature of charities, charity regulation should
not be shackled to these kinds of strict limits on disclosure that are designed
to protect private persons’ confidential tax information, but instead provide
regulatory arbitrage opportunities for organizations seeking to mask their
activities from public view or control regulator access to information.

Difficulty Generating Guidance

In the US federal tax system, the Department of the Treasury is responsible for
tax law guidance, including, in decreasing importance, regulations, notices,
announcements, revenue rulings, and revenue procedures. Regulations pro-
vide a more nuanced explanation of statutory language and can have the
force and effect of law. Notices and announcements serve a similar purpose,
but with less precedential impact. Revenue rulings describe the IRS’s view of
the application of tax law and regulations to a particular fact pattern, much
like a truncated court decision. Revenue procedures describe how taxpayers
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might comply with particular provisions of tax law, such as the filing of
applications for exemption from federal income tax. All guidance involving
tax-exempt organizations, including charities, is reviewed by the Office of
Tax Policy in the Treasury Department, which traditionally has had a single
attorney assigned to that task. While the larger staff in the IRS Office of
Chief Counsel assists in the development of guidance, all guidance must cross
the desk of the single attorney in the Treasury Department assigned to tax-
exempt organizations matters. The guidance staffing constraint thus inhibits
the ability of the Treasury and the IRS to address new developments in the
charitable sector that do not arise from tax legislation passed by Congress.

As a result, new developments, such as the rise of hybrid legal structures
for the conduct of activities traditionally considered to be the province of
charities, do not receive official analysis by Treasury and the IRS. Those
wishing to use the new structures for appropriate activities are thus without
guidance as to how the tax law might apply to them, and anyone focused on
using the structures for inappropriate purposes has free rein. Examples of
such hybrid legal structures are divided essentially into two groups: 1) those
based on the concept of a corporation, including the “benefit corporation”
and the “flexible purpose corporation” and 2) those based on the concept
of the limited liability company, the only current example of which is the
“low-profit limited liability company” or L3C. Some states have enacted
legislation providing for a status known as the “B corporation,” which is
not a separate legal structure, but rather a certification that a corporation
(or other form of legal entity) satisfies certain criteria indicative of socially
responsible operations.

The distinctions between the various new forms are often subtle. For
example, a benefit corporation has an articulated purpose that has a mate-
rial positive impact on society and the environment and can be required by
statute to take into consideration the interests of workers, community, and
environment as they may emerge over time. Such entities are also typically
required by statute to issue a public annual report on the organization’s per-
formance towards meeting social and environmental goals. In contrast, the
flexible purpose corporation, as articulated in California state law, permits
the entity to take into account purposes that do not involve pure profit mak-
ing, similar to a benefit corporation, but only to the extent that the alterna-
tive purposes are set forth in the entity’s articles of incorporation. Neither the
benefit corporation nor the flexible purpose corporation statutes purport to
have any linkage to the concepts of charity in the Internal Revenue Code.

Hybrid legal structures using the limited liability company form rather
than the corporation, of which the L3C is the only current example, are
formed in those states that have adopted a modification of their traditional
limited liability company rules to authorize the formation of limited liability
companies that must be formed and operated for a purpose that is consid-
ered charitable under the Internal Revenue Code. Because an L3C has own-
ers that need not be charities, it is not itself a charity, or tax-exempt, and can
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distribute any profit from its “charity-like” operations to the owners of the
L3C. While an L3C is a for-profit corporation from a tax perspective, and
contributions to it are not eligible for deduction as charitable contributions
by donors, the L3C’s charitable purposes make it a potentially useful vehicle
for private foundations, and charities more generally, that want to harness
profit-motivated investors in a charitable cause, which is an approach being
adopted by the Bill and Melinda Gates Foundation according to media
reports.?’ Whether any of the new hybrid forms of charitable activity prove
to be useful additions to the charitable sector or not, the existence of hybrids
and any implications for true charities that engage with them, will need to
be addressed by charity regulators at some point. The ability of the Treasury
and the IRS to do so from a federal perspective is hobbled by the limitations
on the generation of tax law guidance more generally.

A Path Forward

The challenges outlined earlier suggest a system under some strain and
potentially near the breaking point in terms of its ability to police the bound-
ary between appropriate and inappropriate charity behavior. Key elements
of a new approach would include decoupling charity oversight from the IRS
and, indeed, from the federal government itself. The function could perhaps
be shifted to a commission jointly overseen by the federal and state agencies
concerned with charity behavior, but with funding from the charitable sector
rather than governmental sources, thus lessening the constraints imposed by
civil service rules and the Internal Revenue Code.?' A key focus of a new
approach should be transparency in administration, including enforcement
actions, both to the general public and to other agencies at the federal and
state levels. That transparency should include a robust program of formal
and informal guidance updated in a timely manner. In particular, barriers
to obtaining guidance from the regulator should be reduced to the greatest
extent possible to encourage voluntary compliance with the charity rules.

Conclusion

The oversight of charities in the United States is in the midst of significant
change resulting in the dismantling of the governmental structure that has
been in place for 40 years. The abruptness of the change and its genesis
in partisan congressional investigations suggest that careful and systematic
consideration of the changes and possible alternatives have not been under-
taken. As a result, the historic challenges of situating charity oversight rules
in a tax statute and enforcement in a tax collection agency have not been
addressed. It is not yet clear whether a new structure will emerge to ensure
compliance with federal tax laws or if the change is the first step in a major
re-evaluation of the relationship between government and charities in the
United States.
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6 Reflections on Challenged
Regulators

Elizabeth T. Boris and Cindy M. Lott

Introduction

Nonprofit organizations in the United States have a long and complex his-
tory of interaction with the major institutions of the state and the mar-
ket, although for the most part they have operated in relative obscurity.
They have enjoyed a fair amount of trust with ordinary citizens who come
in contact with them and a relatively loose regulatory regime.! As Dennis
Young writes, nonprofits are at times in complementary, supplementary, and
adversarial relationships with government,? and in some respects, they have
similar types of relationships with businesses. In this chapter, we focus on
the challenges of regulating charities in the context of a growing, changing,
and more visible nonprofit sector; a global economic system that is creating
unprecedented wealth for some and leaving many behind; and a national
political environment that is extremely polarized.?

In response to the globalizing economy, many United States charities oper-
ate internationally; mirroring society, they are unequal in size and resources,
and reflecting political polarization, many are part of, and affected by, the
contentious political currents. These trends affect federal and state regula-
tory agencies in terms of resources, tools, and skills required to oversee and
appropriately regulate the nonprofit sector and the charities within it. Our
concern is that these agencies are not resourced adequately for the oversight
they must exert to ensure public benefit and maintain public trust in this
vital growing and changing part of our society. Although there are many
oversight challenges, three major issues stand out: information necessary
for effective oversight is not freely available; there is no central locus of
expertise for federal oversight; the regulations themselves do not provide the
level of transparency required for effective oversight. Government agencies
and nonprofit watchdog organizations do valiant work, but are hampered
in the scope and depth of their analyses by limited public information and
access to resources.

There is growing recognition that oversight of charities requires attention
in the face of political pressures, inadequate resources, and sheer growth
of the sector. Despite this recognition, there is no overarching effort by the
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sector to document their needs or propose improvements, as occurred in
the past through the Commission on Foundations and Private Philanthropy
(the Peterson Commission), the Commission on Private Philanthropy and
Public Needs (the Filer Commission), and the Independent Sector Panel on
the Nonprofit Sector.* In each of those examples, there was a focused effort
to collect objective information to respond to government investigations
of foundations and concerns about the charitable sector. This research was
used to recommend policies and advocate for changes in regulations.

The Peterson Commission, funded by John D. Rockefeller III and sev-
eral foundations, was established to look into and make recommendations
concerning foundations in the wake of the investigations by Representative
Wright Patman from 1961 to 1972 and the subsequent 1965 Treasury Report
on foundations. Following the passage of the 1969 Tax Reform Act, which
created a new regulatory framework for foundations and the nonprofit sec-
tor, the Commission on Private Philanthropy and Public Needs, referred to
as the Filer Commission after its chair John H. Filer, was created to conduct
nonpartisan research and make recommendations for changes. The Filer
Commission commissioned the first broadscale, systematic research on the
charitable sector and made recommendations for improving the sector and
softening some elements of the 1969 regulations. Many of those recommen-
dations became law in subsequent years.

The latest sector effort to affect public policy toward the sector came
about in October 2004 when Independent Sector, a membership association
of foundations and nonprofits, encouraged by the Senate Finance Commit-
tee, created a panel of more than 100 experts on the sector including non-
profit and foundation leaders, researchers, accountants, lawyers, academics,
regulators, and others to recommend actions to strengthen governance and
ethical conduct in the sector. Work groups conducted and commissioned
research, held hearings, and issued papers and final reports that provided
analyses of issues related to transparency, governance, and accountability,
and made recommendations to Congress.’

There have not been similar sector-wide efforts to inform and influence
policies toward the sector in the intervening years. Advocacy is piecemeal.
National associations respond to regulatory and tax change proposals that
are made in Congress as they come up, and state associations do the same
at the state level. They also advocate for incremental changes that may suc-
ceed over time, but the major nonprofit associations do not have a coor-
dinated regulatory reform strategy for the sector. There is perhaps even a
fear that such a strategy may create too much visibility and have negative
unintended consequences. Advocacy initiatives tend to be on behalf of sub-
groups (education, health, etc.) and are generally not pursued through coor-
dinated sector-wide efforts. Sector leadership organizations are struggling
to make issues affecting the sector visible and to create the will to advocate
more forcefully for a regulatory environment that enhances its ability to
serve public needs.
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Growth and Change

The nonprofit sector in the United States is growing and changing. Histori-
cally, this sector of American society was nearly invisible. This has changed.
Along with increasing growth and global reach is heightened visibility in the
media, online, and inside and outside of government. Although its economic
impact is small compared to government and business, recent research by
the National Center for Charitable Statistics at the Urban Institute shows
that the 1.56 million nonprofit organizations comprising the nonprofit sec-
tor in the United States account for an estimated 5.4 per cent of GDP and
employ about 10 per cent of the labor force. They hold $5.2 trillion in
assets and have expenditures of about $2.1 trillion.® Their growth rate out-
paces both government and business. Such statistics generate visibility in the
broader society. Charities, the focus of this book and this chapter, form the
largest part of the US nonprofit sector with about one million organizations;
they are affected by their growing visibility and the trends in the larger sec-
tor of which they are a part.

Charities are growing faster than other parts of the nonprofit sector, and
as of 2013, they accounted for “just over three-quarters of the nonprofit sec-
tor’s revenue and expenses and more than three-fifths of nonprofit assets.””
With growth and visibility have come challenges, both internal and external.
The diversity of the charitable portion of the sector, comprising a majority
of small human services, arts, environmental, and other nonprofits, along-
side less than 5 per cent of very large hospitals, universities, and others,
results in generalizations and policy proposals that are often problematic
when applied across the variety of large and small organizations. Regula-
tory policies must be crafted and applied carefully to provide appropriate
oversight for the diverse segments of the sector and to do so without causing
undue burdens.

The sector is also changing in many ways. Charities are more reliant
on fee-for-service income (47 per cent) and government grants and con-
tracts (33 per cent) than they are on donations (13 per cent).® They are also
increasingly exploring social enterprises and impact investing, all of which
require professional staff. Many have added websites and social media pres-
ence with online fundraising capacity in addition to traditional mail, tele-
phone, and face-to-face methods. Government grants and contracts require
sophisticated accounting, transparency, and performance measurement.’
Competition with other charities and businesses to provide services requires
marketing, online presence, and communications. Mergers of nonprofits
with other nonprofits and buyouts of hospitals by for-profit companies are
occurring,'® and it is questionable whether the current reporting on Form
990 is adequate to oversee these types of activities.

Philanthropy is also changing and becoming more complex. More people
are giving online and through smartphones. Increasing numbers of middle-
income earners are creating donor-advised funds (DAFs) organized under
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the umbrella of financial services companies (Fidelity, Vanguard, and others)
as well as in nonprofits and community foundations.!* High net worth indi-
viduals are pledging and giving mega gifts to their private foundations and
to favored nonprofits in the United States and globally, and also invest-
ing in or creating “for-benefit” corporations and L3C partnerships that are
hybrid organizations with characteristics of charities and businesses.!? Some
foundations are engaging in impact investing and social impact bond (SIBS)
deals in collaboration with governments and businesses.'> These complex
activities require appropriate technology and specialized skills for adequate
oversight by regulatory agencies, whose job it is to ensure that such funds
are dedicated to charitable purposes and do not benefit individuals or busi-
nesses inappropriately. Again, there are questions of adequate transparency
and reporting to monitor these types of activities.

The political use of nonprofits is another growing phenomenon introduc-
ing complex arrangements which require oversight to ensure that they stay
within the law. Political figures are creating high-profile charities and foun-
dations to conduct work in their districts, raising their visibility and buffing
their images,'* and wealthy individuals are creating foundations, charities,
social welfare organizations (section 501(c)(4)), political action committees
(PACs), and DAFs to promote their ideological and political agendas."> At
the same time, nonprofits interested in affecting public policy are setting
up related section 501(c)(4) organizations for lobbying purposes, and some
have established PACs.* Some nonprofits are raising and spending enor-
mous sums to affect political campaigns, and all of these activities have
implications for the oversight activities of federal and state regulatory agen-
cies. They must have access to data, appropriate technology, and trained
staff to oversee increasingly complex and diverse organizational activities,
some of which appear designed to obscure accountability. Without such
resources, they cannot ensure nonprofits are operating lawfully. In the con-
text of a growing and changing nonprofit sector, there is increasing ques-
tioning of current definitions of organizations entitled to tax-exemption and
charity status, as well as the adequacy of existing mechanisms of oversight
and regulation.!'” Observers talk about the blurring of boundaries between
nonprofits and businesses, and between nonprofits and government. Polic-
ing the lines is becoming more difficult.

Federal and state resources to oversee and regulate nonprofits have not
expanded commensurately with the growth and complexity of the sector,
and in some respects, they have declined. As Marcus Owens outlines in
Chapter 5, resources for IRS activities have declined, and as nonprofit over-
sight is not part of its primary tax collection mission, those functions do
not have a high priority in terms of resource allocation. Even requiring that
the annual disclosure documents, IRS Forms 990, be filed electronically and
fully accessible online for regulators and the public has not been realized at
this point, despite the fact that they are virtually the only disclosure tools
in the regulatory arsenal. And, unfortunately, congressional scrutiny of the
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IRS has tended to reflect the current political polarization, with budget cuts
undermining, rather than building, oversight capacity. At the state level,
resources for charity oversight appear to be static despite growth in the
nonprofit sector.!® There is also a serious lack of technological capacity at
the state level to take advantage of lower cost options for electronic data
mining and online oversight options. With the exception of a handful of
states, most state charity officials do not have online access to either their
registration forms or the Forms 990 of nonprofits in their states.

Tax Exemption

Questions about which organizations deserve tax exemption seem to be
increasing at the federal and state levels. Most nonprofits in the United
States are exempt from income tax at the federal level, and many are exempt
from state property and sales taxes, although exemption can vary by type of
organization and from jurisdiction to jurisdiction. Challenges to tax-exempt
status often assert that the nonprofit actually operates as a business or does
not provide enough “charitable” benefits to the community. Large univer-
sities, hospitals, and foundations, all considered charitable under federal
regulations, have robust income streams and significant assets. These have
become targets for some policy makers seeking new revenues to close budget
gaps without raising taxes on individuals or businesses. In cases involving
universities and hospitals, there is sometimes an implicit or explicit chal-
lenge to the charitable status of the entity in question, and denying exemp-
tions from property taxes is a way for local policy makers to boost property
tax revenues.!” Challenges to tax-exempt status are occurring across the
country, but are particularly prevalent in the older cities of the northeast
that have large well-endowed charitable institutions that effectively reduce
the amount of property tax the communities might otherwise collect. In
these cases, negotiated payments in lieu of taxes (PILOTs) or payments for
services (SILOTs) are often made to local community governments on a
case-by-case basis. Rationalizations for the payments include the use of
community services such as trash collection and police and fire protection.
As communities continue to search for revenues to defray local budget defi-
cits, conflicts arising from these ad hoc arrangements are likely to increase
and, over time, may rise to the level of a search for more uniform solu-
tions, reduced property tax exemptions, or narrowing of the class of entities
entitled to tax-exempt status.

Blurring Lines with Business

Hospitals are a special case. Over the last three decades, for-profit firms
have been acquiring nonprofit hospitals—a trend accelerated by the 2010
Affordable Care Act (ACA). The resulting mergers and the shakeout of the
healthcare sector have resulted in huge complex conglomerations that look
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very like their for-profit counterparts, raising questions about the charitable
status of these nonprofits. Under the ACA, hospitals must report on their
community benefits annually on their IRS Forms 990, adding to the over-
sight burden. Critics ask the following questions: should these nonprofit
hospitals have tax-exempt status? How do they differ from for-profit hos-
pitals??* How much community benefit do they, or should they, provide? Is
there adequate oversight of the community benefits they provide? Should
they have a special status under the tax code? With the sea change in health
care in the United States, and the pronounced changes wrought by the ACA,
many regulatory questions remain open.

Hybrid Organizations

Another type of for-profit blurring is occurring through the creation of
for-benefit organizations. These have missions characteristic of nonprofit
organizations embedded in a for-profit enterprise model, and states are
increasingly passing legislation to permit such organizations. This issue will
be discussed later in the chapter.

Charitable Income Tax Deduction

A related conversation concerns the charitable tax deduction and the appro-
priateness of providing an incentive for giving. Should the government allow
individuals and corporations to make gifts to charities and deduct those
gifts from taxes owed? How effective is the incentive? How much incentive
for giving is necessary? Who benefits, by how much, and at what cost to
the public treasury? Regulatory questions include how much oversight of
these deductions occurs and how much is appropriate? Because oversight is
limited, is fraud more prevalent, especially for gifts that need to be valued,
such as property or other non-cash gifts? With limited resources for audits,
one suspects that the system operates mostly on trust. What are the appro-
priate indicators to identify fraud in the field? These issues concern the sub-
stantive workings in the sector, but they also play into larger conversations
in the public arena regarding trust in the charitable sector.

Charities view deductibility of donations as an incentive that promotes
giving among taxpayers who itemize their tax deductions, so they naturally
oppose proposals to reduce the deductibility levels or restrict the organiza-
tions eligible for the deduction. Economists argue about the tax efficiency
of the deduction, but the consensus of the research is that the charitable tax
incentive returns more revenues to charities than the corresponding cost of
lost taxes to the government, estimated at about $40 billion.?' A further
analysis suggests that not all of this forgone revenue would be captured by
taxes if the charitable deduction were to disappear.?? Billionaires who real-
ize millions of dollars in income each year and give mega gifts to favored
charities do not benefit much from the ability to deduct such gifts. There
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have been proposals to limit, change, or only direct the charitable deduction
to certain types of organizations, such as those that help the poor, and to
provide a non-itemizer deduction for moderate-income people who do not
itemize their deductions on their tax forms. Overseeing the implementation
of those types of changes would be difficult under current conditions within
the federal enforcement community. With staff attrition at high levels?® and
the audit rate remaining extraordinarily low?* within the IRS Tax Exempt
and Government Entities Division, enforcement of any new regulations will
stretch current IRS resources even more markedly.

Fundraising Oversight

State charity officials are responsible for oversight of charitable solicitation
within their states. Many, if not most, fundraisers are for-profit firms that
raise money through the mail or telephone calls and increasingly through
social media and other technological platforms such as text-to-give. Some
of these firms keep most of the dollars raised to pay for their costs. In some
cases, the firms allegedly set up charities as vehicles for their fundraising.?®
Because fundraising activities typically cross state lines, it is difficult for
individual states to regulate their activities without cooperative relation-
ships with other states and information from the IRS, which is difficult to
orchestrate under the current statutory regime, as discussed next.

Financial Relationships with Government

Governments at all levels are more reliant on charities to deliver many human
services through contracts and grants. However, for nonprofit organizations
providing these services, there is often a shortage of capital and sustain-
able revenues to keep them solvent—a condition exacerbated by government
underpayment of service and administrative costs for the programs, late pay-
ments, and matching fund stipulations. Understanding the different revenue
streams and requirements is important for effective oversight, but report-
ing and auditing requirements are usually uncoordinated, time consuming,
and duplicative.?® Charities are trying to push for reforms, using evidence
from national surveys to conduct public education and lobbying efforts led
by the National Council on Nonprofits.?” Promoting options for reforms in
government contracts and grants processes is having some success. Office
of Management and Budget Uniform Guidance?® now requires government
contracts to provide a minimum overhead cost reimbursement for nonprofit
contractors. However, it is necessary to implement those new regulations.

Blurring Lines with Government

In addition to many nonprofits receiving significant revenues directly from
government, sometimes nonprofits are created or incentivized by governments,
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or enter into complex financial relationships, for example, using tax-exempt
bonds and other devices. Social impact bonds (SIBS) are another model of
funding that generally involves foundations, charities, businesses, and govern-
ment in efforts to capitalize nonprofit programs, while only providing a return
to investors if agreed upon results are achieved.”” Another example is the gov-
ernment’s attempt to create and fund nonprofit co-ops to provide alternatives
to for-profit health insurers under the ACA. Although the recent failure of
several co-ops has slowed this effort, the oversight of nonprofits is complicated
further by government efforts to create, use, or incentivize financing for non-
profits for policy reasons. Adequate transparency and reporting are imperative
to oversee these complex activities.

Closing the Regulatory Gaps

The changes now affecting the nonprofit sector in terms of scope and struc-
ture present immense regulatory challenges, both at the federal and state
levels. As Marcus Owens notes in Chapter 5, federal regulators have strug-
gled in the last years to present a unified regulatory front because of political
undercurrents and structural changes that have left the IRS hobbled in its
regulatory and enforcement functions. The states also face these challenges,
although in different forms. Unlike the federal regulators who have been
the target of political discussion and budget cuts, state charities regulators,
until very recently, have been the object of benign neglect, with lack of rec-
ognition of their role in regulation, enforcement, and resource allocation.
As a result, states’ charities regulators have not been able to keep up with
changes in the sector because of major under-resourcing documented in a
recent study.’® The survey of state charities offices found that about a third
of responding jurisdictions (31 per cent) had less than one full-time equiva-
lent employee (FTE) dedicated to charities oversight and that more than half
have fewer than three FTEs, including attorneys, accountants, investigators
and support staff. As of 2013, there were 355 full-time equivalent state
charity staff to oversee the more than 1.4 million nonprofits.

One of the chief mandates of state charities regulation is the oversight
of solicitation on behalf of charities. The advent of new technological plat-
forms has enabled the increase of two specific types of fundraising activities,
both of which cause considerable challenges for regulators. In the past, indi-
viduals would raise money for charities door-to-door or in similarly direct
ways, limiting their scope. The Internet, online vehicles such as Twitter, and
cell phone “text-to-give” applications now afford individuals the ability to
solicit to thousands, even millions, of potential donors simultaneously and
instantaneously, with little or no documentation of the solicitation. Many of
these donations reach a critical mass through crowdsourcing platforms. The
Internet has also enabled the introduction of online giving platforms, such
as “charity malls,” which may be run either as nonprofits or for-profit enti-
ties, allowing donors to choose among multiple charities on a single online
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platform. Many of the charities may not even know they are listed on such
sites, as charity malls may not comply with requirements to seek permis-
sion from the charities. Technology has also transformed co-ventures, which
have long been a popular vehicle for donations, structured as a co-venture
between a for-profit entity and a specific charity. The for-profit represents
that with each sale, a certain portion of the sale will go to the specified
charity. These have now become institutionalized through online giving in
a way never seen before. Companies as large as Amazon have combined
co-ventures and charity malls through programs that allow online shoppers
to direct donations automatically with each individual purchase, sending
the donation to their choice of charity from hundreds of thousands listed.
Compliance with state solicitation laws across the United States (and the
world) is challenging for fundraisers in this complex environment. It is also
challenging for regulators who must protect the donor dollar through such
technologically enabled vehicles.

From a regulatory perspective, new technologies have taken old solici-
tation techniques and scaled them to a degree that is difficult to regulate
with current regulatory resources. To date, state charities regulators have
relied on a combination of extant fundraising laws and general jurisdic-
tional principles employed in other contexts. They are aware, however, that
regulation and enforcement of charitable solicitation laws in this murky
area are insufficient. At the 2001 annual meeting of the National Associa-
tion of State Charity Officials in Charleston, South Carolina, the Charleston
Principles were devised as jurisdictional principles to address new scenarios
raised through Internet donation solicitations. At the public day during the
state charity regulators’ conference in 20135, a discussion was opened on the
Charleston Principles. The question was whether the principles need to be
revisited or are elastic enough to apply to many of the current technological
innovations in charitable fundraising. Concerns from the fundraising com-
munity range from differing laws among the many states to a lack of clarity
about jurisdictional reach by any single state over online donations. Further
discussion by state regulators is expected in coming years as they grapple
with the continuous evolution of technology impacting upon traditional
solicitation practices.’!

The Charleston Principles are not codified in any state; they are intended
to be an elastic set of guidelines for applying jurisdictional law to new solici-
tation vehicles and platforms enabled by technology. The principles have
been revisited by state regulators in light of evolving technologies, and to
date, no further revisions to the principles have been developed. As regula-
tors face challenges in addressing new giving vehicles, they are also confront-
ing many new “hybrid” corporate forms designed for meeting dual missions
of both profit (even if low profit) and charity. According to Robert Wexler,
“most legal hybrids are formed as a trust, a corporation, an unincorporated
association, a partnership, or a limited liability company.”32 Three different
hybrid forms have been enacted in various jurisdictions in the United States,
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including the L3C (limited liability low-profit corporation),®* the benefit
corporation,* and the social purpose corporation.** Over 30 jurisdictions
now have some form of hybrid corporate forms, and these forms raise a
number of issues for regulators, including transparency requirements, gov-
ernance concerns, potential false marketing, and perennial questions regard-
ing the definition of “charity” in the mind of the public.

In addition, state regulators are at a pronounced disadvantage because
of a lack of technological resources that would enable them to access and
analyse data from the field, and detect and track patterns. A technological
platform affording better data analysis capability and data sharing among
states would enable more efficient and thorough enforcement actions, as
well as more informed and consistent policy development and law making.
Currently, many states rely on paper filings and storage. Even those Form
990s that are available online, are “image only” and not digitized, meaning
they cannot be searched and analysed efficiently.

For the last several years, state charities regulators have been planning for
a nonprofit data platform that would serve multiple stakeholders: assisting
nonprofits in their annual state registration requirements, aiding regulators
in their quest for shared digitized data for efficient analysis, and affording
researchers access to public digitized data for use in academic and policy
studies. This “Single Portal” platform, officially called the Multistate Reg-
istration and Filing Portal, is expected to be available in 2017 for an initial
pilot program among roughly a dozen states, with other states to follow.3
Once in place, the Single Portal platform will be able to pull down Form
990 filing information from the IRS’s system and from any other public fil-
ing platform. The new system promises more efficiency and consistency in
protecting the donor dollar at the state level. There could be multiple uses
for this new platform. For example, in 20135, state regulators hailed a vic-
tory in the first multi-state lawsuit that involved all 50 states and the District
of Columbia, in addition to the Federal Trade Commission.?” The suit took
four years of information gathering and sharing. With the Single Portal plat-
form, data gathering will be simplified and analysis time for such investiga-
tions will be greatly reduced.

Another major problem involves federal statutory prohibitions against
information sharing between the IRS and the state charities regulators. The
Pension Protection Act of 2006 inadvertently enacted criminal penalties for
states that obtain information on nonprofits from the IRS, information that
is publicly available through public information returns (Forms 990) that
nonprofits file with the IRS. Forty-three state attorneys general publicly
remonstrated against this statutory error by writing to the Senate Finance
Committee and asking for the statute to be corrected.’® For some years,
only a handful of states executed the complex information sharing agree-
ment procedures outlined by the IRS in order to comply with the statute,
and as of 2016, no states currently participate in such agreements. When
the regulation of such a large and important sector is subject to statutory
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error, problems inevitably result. When added to the funding and political
problems of the IRS, the US system of regulating the charitable sector is
experiencing continuing gaps in coverage and a lack of efficacy.

In light of the lag created by decreased regulatory and enforcement activ-
ity at the federal level, and under-resourced state-level regulators, the sec-
tor continues its calls for increased self-regulation.’* Whether the nonprofit
sector will have any greater success in self-regulation than any other sec-
tor involving billions of dollars remains to be seen, but one aspect of non-
governmental oversight of the sector is rising sharply. Grant makers and
nonprofits increasingly provide explanations and metrics to advocate for
the importance and impact of their work. As a result, more information is
available to the public about many of the larger organizations in the non-
profit sector, albeit not always verifiable or from the traditional governmen-
tal sources. In response to public demands for transparency, researchers,
journalists, and the public have devised “workarounds” in lieu of waiting
for comprehensive and accessible data from the government about the non-
profit sector. Whether small start-ups such as CauselQ or larger organiza-
tions such as GuideStar, entities outside the government are collecting and
aggregating data on the nonprofit sector as never before, to meet demand.
In addition, charity watchdog groups continue to develop and disseminate
information about nonprofits.

Until the regulator and enforcement community command both a politi-
cal mandate and the resources to execute their mission, the sector itself and
the public will have to escalate transparency and data sharing as part of
their own respective missions, all toward increasing public benefit. Self-
regulation should be a part of the mission of nonprofits even in a strong
regulatory environment; in the absence of a robust regulatory environment,
self-regulation becomes a necessary backstop to loss of not only donor dol-
lars but also public trust in the sector.

Looking Forward

Three major issues affect the regulation of the nonprofit sector going for-
ward: 1) technology that is affecting the sector in myriad ways and leading
to changes in regulatory oversight, 2) questioning of the unique role of state
charity regulators, and 3) undermining of the efficacy of IRS oversight of
tax-exempt organizations. These are complex issues that require a coordi-
nated and systematic approach, perhaps employing a commission such as
the earlier Filer Commission, to collect evidence, consider a variety of views,
and propose solutions for consideration.

Impact of Technology

The nonprofit sector, as other sectors, is affected by changes wrought by
new technologies that afford opportunities for the sector, particularly
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fundraising campaigns, and challenges for the regulators, particularly in
solicitation oversight. New technologies that allow individuals to harness
the Internet for fundraising have a particular impact on this sector, which
relies in great part on public and media oversight. In particular, the newest
online technologies allow for an individual to research and access data as
never before, delivering a more immediate experience with charities: donat-
ing online, seeing videos and testimonials, viewing outcome information
(when available), and making comparisons across similar organizations.

The debate over appropriate performance metrics in this sector may take
on new dimensions as individuals seek outcomes tailored to particular goals
for their donations. Where in the past donors or the media relied heavily on
grant reports or charity watchdogs to describe or analyse the governance
process or results attained by a particular nonprofit, increasingly, data are
made available directly to stakeholders who wish to undertake research.
As new technologies afford a more individualized capacity for “oversight,”
we may see changes in the interaction between government regulation and
sector stakeholders.

Globalization of the Nonprofit Sector

As this book’s many authors have highlighted, there are many differences in
the regulation of the nonprofit sector across the world. As new technologies
erase time and distance between donors in one country and beneficiaries in
another, regulatory regimes will need to acknowledge differences and mini-
mize “regulatory friction” among international jurisdictions in order to cre-
ate public benefit. As sector leaders try to minimize these frictions, there will
need to be more explicit and organized partnership efforts to facilitate the
transfer of resources and information. Such partnering, combined with tech-
nology that allows for instantaneous data sharing, movement, and tracking
of resources, certainly will lead to further shared platforms and reciprocity
agreements as the sector increases both in complexity of grant making and
global reach.*

Potential Jurisdictional Changes

As the IRS Exempt Organizations division moves toward administrative
functions in lieu of regulation and enforcement, states will have to step up
their efforts. In addition, it is quite possible that over the next decades, the
formal jurisdictional parameters for regulating the charitable sector may
change. Marcus Owens has offered one alternative, the concept of a new
and independent agency that has governmental functions but is also sup-
ported in part by the sector itself.*!

Another alternative could be the formal shift of jurisdiction to other fed-
eral agencies already charged with oversight of particular aspects of activi-
ties conducted by charitable organizations. When a nonprofit functions in
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a specific substantive area, federal jurisdiction overseeing that area could
be enlarged beyond the current regime to incorporate further oversight of
the nonprofit’s activities. For example, as the line between for-profit and
nonprofit business models blurs, it seems likely that the Federal Trade Com-
mission’s jurisdiction eventually may reach these hybrid corporate forms
and oversee not only the for-profit aspects but also the charitable aspects
of the organization. Similarly, as co-venture solicitation campaigns and
other consumer-based models for charitable activity increase, the Consumer
Financial Protection Bureau may find some activities of the sector in its
jurisdictional reach. Because nonprofits increasingly function across sectors
(government, corporate, charitable, and political), jurisdiction may also
increase across sectors, particularly if the IRS role in oversight diminishes.
Challenges to “diffused” jurisdiction include differing oversight cultures
across federal and state agencies and likely costs incurred by nonprofits
themselves in complying with multiple oversight regimes.

Regardless of whether federal oversight of the nonprofit sector in the
United States becomes concentrated in one new agency or is diffused across
various agencies, given the state charities regulators’ increasing activity, it
is unlikely that the current state of oversight can continue. The sheer size
and impact of the nonprofit sector on the US economy mitigates against the
status quo.

Legal Standing

One further major shift in the current legal oversight of the nonprofit sec-
tor may yet occur, as a result of combining two of the current aspects of
the sector noted earlier. Currently, legal standing—that is, the legal right to
challenge a specific action of a nonprofit—is held by the state Attorney Gen-
eral. This legal tenet survives from the Statute of Charitable Uses of 1601+
and at the time sufficed for oversight of a specific nonprofit in that the state
had the resources and the information on which to base any legal action. In
2017, neither of these bases for legal standing remains true: the regulators
are resource-strapped both financially and technologically, and individuals
increasingly have access to nonprofit data that rivals what is available to
government agencies.* As individual stakeholders demand more and more
accurate information on nonprofits and make their own determinations on
whether a board is functioning correctly, the framework for legal standing
may very well be changed to resemble a qui tam action, better known as a
whistleblower action, whereby an individual (a “relator”) seeks permission
from the government to sue an entity. In the vein of public benefit and cy
pres found in charitable trust law, a relator in such an action against a non-
profit board would not receive any funds as a result of a successful suit, but
could instead obtain an injunction mandating action by a board (or prohib-
iting a board from taking action) or monies to be returned to the nonprofit
or distributed through cy prés, if appropriate. Various protective parameters
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for instituting such actions would have to be in place, just as they are for qui
tam actions currently. Certainly, such new rights for the public would be a
sea change in the nonprofit sector and not welcome by many. However, with
the lack of resources given to government and the increase of information
given to the public, it may be only a matter of time before legal standing is
afforded to individuals on a permission-granted basis.

Leadership at IRS

In the absence of any formal change in jurisdiction, the IRS will remain
the touchstone for overarching policy issues in the tax-exempt arena, and
the IRS must regain its stature as a leader for policy and legal issues in this
sector. In the last few years, it has suffered from a perception of eroding
credibility and the documented fact of decreased resources, both financial
and personnel, because of political fallout. The sector, however, continues
to grow in complexity of issues, dollars donated, media coverage, and polit-
ical attention. These situations cry out for IRS leadership and guidance.
Whether addressing perennial murky issues such as regulatory exceptions
for religious organizations or cutting-edge legal and cultural changes such
as the impact of legalized same-sex marriage on tax-exempt religious insti-
tutions, the dramatic growth of donor-advised funds, or the parameters of
“social welfare” activities for §501(c)(4) organizations.

The controversy in the years since the 2010 Supreme Court’s decision in
Citizens United v. Federal Election Commission* is instructive in illustrat-
ing the problems faced by the IRS, the tax-exempt sector, and the public in
grappling with evolving and complex legal and political issues as refracted
through the tax-exempt prism. After Citizens United allowed an opening for
exponentially more money to be donated to section 501(c)(4) social welfare
organizations, and for those organizations to increase borderline, and at
times overt political activity, the IRS maintained that it would make clear
the definitions used in determining whether an organization was engaging
primarily or only tangentially in political activity. After delays and then pro-
posed regulations, a comment period that netted the highest number of pub-
lic comments for any proposed regulation, and then further delay, in 2013,
Congress intervened and through its appropriations bill prohibited the IRS
from issuing new regulations on political activity of section 501(c)(4) orga-
nizations. For the past six years, the general public has been confounded
by the flow of money through the 501(c)(4) vehicle for political activity,
but the political gridlock has kept any solution from surfacing at the IRS,
and Congress itself ultimately took matters into its own hands to prevent
the IRS from exercising jurisdiction. This situation reflects the interplay of
public dissatisfaction, IRS loss of credibility, and Congressional interven-
tion, ultimately leading to no progress on one of the major policy issues the
IRS faces currently.*
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It is clear that the IRS must provide leadership. A lack of guidance on
these and other current controversies is not neutral for the sector; it endan-
gers the very public trust on which civil society stands. For the regulatory
framework to function, all government oversight agencies, state and federal,
must be able to pursue matters within their jurisdiction with appropriate
mandate and support.

Conclusion

We are hopeful that oversight of the nonprofit sector will become more effi-
cient and effective in the coming five years. Although we do not believe that
major new regulations will be passed any time soon, there will be modest
changes and improvements over time. The gaps in oversight are obvious,
as are the solutions, but obtaining the necessary resources and training will
be difficult. One bright spot is that the state charity officers are working
together to become more effective. The Multistate Registration and Filing
Portal initiative is gaining ground and, if funded, will provide an important
tool for state oversight and will facilitate interactions between state char-
ity offices and the IRS. This one leap into the twenty-first century will be
a major step up for oversight of the sector.* Although we do not believe
that the IRS will be able to do its oversight job effectively under the current
political stalemate, over time, it too must develop more effective oversight
models using technology, data, and relationships with the states. Increased
visibility of the sector in the media and online on sites such as GuideStar,
Global Giving, Charity Navigator, Better Business Bureau Wise Giving, and
others will also allow for more scrutiny of nonprofit and foundation activi-
ties by donors, researchers, and the public. The political use of money in the
elections of 2016 is likely to shine a strong light on the inadequacies of trans-
parency for politically oriented groups, including section 501(c)(4) groups.
While the IRS got burned with its first attempt to develop regulations, more
focused proposals may have some traction under a new administration.

Other gaps in the regulatory structure, such as a single-focused entity to
oversee and develop statistics and report on the sector, are desirable but ulti-
mately a far off goal. Unless the major organizations of the nonprofit sector
make it a priority, or some huge scandal forces a change, the sector will go
on as in the past, incrementally adjusting to and never quite catching up to
the changes occurring in the United States and globally.

Notes

1 See Chapter 5 in this volume, written by Marcus Owens.

2 Dennis R. Young, “Complementary, Supplementary, or Adversarial? Nonprofit-
Government Relations,” in Nonprofits and Government: Collaboration and
Conflict, eds. Elizabeth T. Boris and C. Eugene Steuerle (Washington, DC: Urban
Institute, 2nd ed., 2006), 37-80.



112 Elizabeth T. Boris and Cindy M. Lott

3 For more on state-level regulation of charities, see Cindy M. Lott and Marion
Fremont-Smith, “State Regulatory and Legal Framework,” in Nonprofits and
Government: Collaboration and Conflict, eds. Elizabeth T. Boris and C. Eugene
Steuerle, (Lanham, MD: Rowman &Littlefield, 2017). For an overview of the
changes that have impacted charitable regulation, see: The Editors and Cindy
M. Lott, “The Shifting Boundaries of Nonprofit Regulation and Enforcement:
A Conversation with Cindy M. Lott,” Nonprofit Quarterly, August 3, 2016,
accessed September 11, 2016, https:/nonprofitquarterly.org/2016/08/03/shifting-
boundaries-nonprofit-regulation-enforcement-conversation-cindy-m-lott/.

4 Commission on Foundations and Private Philanthropy. Foundations, Private
Giving, and Public Policy (Chicago: The University of Chicago Press, 1970);
Commission on Private Philanthropy and Public Needs, Giving in America:
Toward a Stronger Voluntary Sector (Washington, DC: The Commission, 1975).
Panel on the Nonprofit Sector, Strengthening the Transparency, Governance, and
Accountability of Charitable Organizations: A Final Report to Congress and the
Nonprofit Sector (Washington, DC: Independent Sector, 2005).

5 Panel on the Nonprofit Sector, Strengthening Transparency.

6 Brice S. McKeever, The Nonprofit Sector in Brief 2015: Public Charities, Giving,
and Volunteering (Urban Institute, 2015) 2, accessed July 18, 2016, http://www.
urban.org/sites/default/files/alfresco/publication-pdfs/2000497-The-Nonprofit-
Sector-in-Brief-2015-Public-Charities-Giving-and-Volunteering. pdf.

7 McKeever, Nonprofit Sector in Brief. See p. 2 for details on growth of charities.

8 Sarah L. Pettijohn et al., Nonprofit-Government Contracts and Grants: Findings
from the 2013 National Survey (Urban Institute, 2013), 4, accessed July 18,2016,
http://www.urban.org/research/publication/nonprofit-government-contracts-
and-grants-findings-2013-national-survey.

9 Sarah L. Pettijohn and Elizabeth T. Boris, “Contracts and Grants between Non-
profits and Government,” Brief, No. 3 (Urban Institute, December 5, 2013),
accessed July 18, 2016, http://www.urban.org/sites/default/files/alfresco/publica
tion-pdfs/412968-Contracts-and-Grants-between-Nonprofits-and-Government.
PDE

10 Bradford H. Gray and Mark Schlesinger, “Health Care,” in The State of Non-
profit America, ed. Lester M. Salamon (Washington DC: Brookings Institution,
2nd ed., 2012), 65-106.

11 Ellen Steele and C. Eugene Steuerle, Discerning the True Policy Debate over
Donor-Advised Funds (Urban Institute, 2015), accessed July 18, 2016,
http://www.urban.org/research/publication/discerning-true-policy-debate-
over-donor-advised-funds.

12 Heerad Sabeti, “The For-Benefit Enterprise,” Harvard Business Review, 89(11)
(2011): 98-104.

13 John Roman et al., Pay for Success and Social Impact Bonds: Funding the Infra-
structure for Evidence-Based Change (Urban Institute, 2014), accessed July 18,
2016, http://www.urban.org/research/publication/pay-success-and-social-impact-
bonds-funding-infrastructure-evidence-based-change.

14 See, e.g., Bloomberg Philanthropies, accessed February 28, 2016, http://www.
bloomberg.org.

15 Jane Mayer, Dark Money: The Hidden History of the Billionaires behind the
Rise of the Radical Right (New York: Penguin Random House, 2016).

16 Elizabeth J. Reid, “Advocacy and the Challenges It Presents for Nonprofits,”
in Nonprofits and Government: Collaboration and Conflict, eds. Elizabeth T.
Boris and C. Eugene Steuerle (Washington, DC: Urban Institute, 2nd ed., 2006),
343-372.

17 See Marcus Owens, in Chapter 5 of this volume.


https://nonprofitquarterly.org/2016/08/03/shifting-boundaries-nonprofit-regulation-enforcement-conversation-cindy-m-lott/
https://nonprofitquarterly.org/2016/08/03/shifting-boundaries-nonprofit-regulation-enforcement-conversation-cindy-m-lott/
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/2000497-The-Nonprofit-Sector-in-Brief-2015-Public-Charities-Giving-and-Volunteering.pdf
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/2000497-The-Nonprofit-Sector-in-Brief-2015-Public-Charities-Giving-and-Volunteering.pdf
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/2000497-The-Nonprofit-Sector-in-Brief-2015-Public-Charities-Giving-and-Volunteering.pdf
http://www.urban.org/research/publication/nonprofit-government-contracts-and-grants-findings-2013-national-survey
http://www.urban.org/research/publication/nonprofit-government-contracts-and-grants-findings-2013-national-survey
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412968-Contracts-and-Grants-between-Nonprofits-and-Government.PDF
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412968-Contracts-and-Grants-between-Nonprofits-and-Government.PDF
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412968-Contracts-and-Grants-between-Nonprofits-and-Government.PDF
http://www.urban.org/research/publication/discerning-true-policy-debate-over-donor-advised-funds
http://www.urban.org/research/publication/discerning-true-policy-debate-over-donor-advised-funds
http://www.urban.org/research/publication/pay-success-and-social-impact-bonds-funding-infrastructure-evidence-based-change
http://www.urban.org/research/publication/pay-success-and-social-impact-bonds-funding-infrastructure-evidence-based-change
http://www.bloomberg.org
http://www.bloomberg.org

Reflections on Challenged Regulators 113

18 Cindy M. Lott et al., State Regulation and Enforcement in the Charitable Sector
(Washington, DC: Urban Institute, 2016), accessed January 16,2017, www.urban.
org/research/publication/state-regulation-and-enforcement-charitable-sector.

19 Evelyn Brody, ed., Property-Tax Exemption for Charities: Mapping the Battle-
field (Washington, DC: Urban Institute, 2002); see also Molly F. Sherlock et al.,
College and University Endowments: Overview and Tax Policy Options (Con-
gressional Research Service, 2015), accessed July 18, 2016, https://www.fas.org/
sgp/crs/misc/R44293.pdf.

20 See, e.g., Bradford H. Gray and Mark Schlesinger, “Charitable Expectations
of Nonprofit Hospitals: Lessons from Maryland,” Health Affairs 28 (2009):
w809-w821.

21 Jon M. Bakija, Joseph J. Cordes, and Katherine Toran, The Charitable Deduc-
tion: Economics vs. Politics (Urban Institute, 2013), accessed July 18, 2016,
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412811-The-
Charitable-Deduction-Economics-vs-Politics.PDE.

22 Bajika et al., Charitable Deduction.

23 Exempt Organization staffing numbers fell 13.5% between 2009 and 2015:
from 891 people in 2009 to 771 in 2015: Advisory Committee on Tax Exempt
and Government Entities, 2016 Report of Recommendations: Exempt Organi-
zations: Stewards of the Public Trust: Long-Range Planning for the Future of the
IRS and the Exempt Community (Washington, DC: Internal Revenue Service,
2016), accessed September 11, 2016, https://www.irs.gov/pub/irs-pdf/p4344.
pdf.

24 The audit rate of exempt organization returns has remained at 0.4% for the
2011 to 2014 fiscal years. Advisory Committee on Tax Exempt and Government
Entities, 2016 Report of Recommendations.

25 See, e.g., Missouri Attorney General, “AG Koster Sues Four Sham Cancer Chari-
ties for Defrauding Donors of More than $187 million,” Press Release, May 19,
2015, accessed July 18, 2016, https://ago.mo.gov/home/news-archives/2015-
news-archives/ag-koster-sues-four-sham-cancer-charities-for-defrauding-donors-
of-more-than-187-million.

26 Pettijohn and Boris, “Contracts and Grants.”

27 National Council of Nonprofits, Investing for Impact: Indirect Costs Are Essen-
tial for Success (National Council of Nonprofits, 2013), accessed July 18, 2016,
https://www.councilofnonprofits.org/sites/default/files/documents/investing-for-
impact_0.pdf.

28 Office of Management and Budget, Uniform Administrative Requirements,
Cost Principles, and Audit Requirements for Federal Awards (Washington, DC:
Uniform Guidance), 2 C.ER. 200 et seq. (2014); see also National Council of
Nonprofits, OMB Uniform Guidance, accessed February 28, 2016, https://www.
councilofnonprofits.org/omb-uniform-guidance.

29 See, e.g., Office of Management and Budget, “Paying for Success,” (The Federal
Budget, Fiscal year 2012), accessed February 28, 2016, https://www.whitehouse.
gov/omb/factsheet/paying-for-success.

30 See Lott et al., State Regulation and Enforcement, discussing a survey adminis-
tered by Columbia Law School’s Charities Regulation and Oversight Project and
the Urban Institute’s Center on Nonprofits and Philanthropy, which reports on a
comprehensive study of state charity offices.

31 Journalists and communications experts have explored the impact new tech-
nologies will have on the nonprofit sector in the future. Watson gives a detailed
description of the ways in which social media has affected the nonprofit sector:
Tom Watson, CauseWired: Plugging in, Geiting Involved, Changing the World
(Hoboken, NJ: Wiley, 2008). For more information about mobile giving and


http://www.urban.org/research/publication/state-regulation-and-enforcement-charitable-sector
http://www.urban.org/research/publication/state-regulation-and-enforcement-charitable-sector
https://www.fas.org/sgp/crs/misc/R44293.pdf
https://www.fas.org/sgp/crs/misc/R44293.pdf
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412811-The-Charitable-Deduction-Economics-vs-Politics.PDF
http://www.urban.org/sites/default/files/alfresco/publication-pdfs/412811-The-Charitable-Deduction-Economics-vs-Politics.PDF
https://www.irs.gov/pub/irs-pdf/p4344.pdf
https://www.irs.gov/pub/irs-pdf/p4344.pdf
https://ago.mo.gov/home/news-archives/2015-news-archives/ag-koster-sues-four-sham-cancer-charities-for-defrauding-donors-of-more-than-187-million
https://ago.mo.gov/home/news-archives/2015-news-archives/ag-koster-sues-four-sham-cancer-charities-for-defrauding-donors-of-more-than-187-million
https://ago.mo.gov/home/news-archives/2015-news-archives/ag-koster-sues-four-sham-cancer-charities-for-defrauding-donors-of-more-than-187-million
https://www.councilofnonprofits.org/sites/default/files/documents/investing-for-impact_0.pdf
https://www.councilofnonprofits.org/sites/default/files/documents/investing-for-impact_0.pdf
https://www.councilofnonprofits.org/omb-uniform-guidance
https://www.councilofnonprofits.org/omb-uniform-guidance
https://www.whitehouse.gov/omb/factsheet/paying-for-success
https://www.whitehouse.gov/omb/factsheet/paying-for-success

114  Elizabeth T. Boris and Cindy M. Lott

online fundraising techniques, see Lindsay Walker, “Planned Parenthood &
Tumblr: Nimble Nonprofits Need Online Engagement,” Nonprofit Quar-
terly (July 28, 2016), accessed September 11, 2016, https://nonprofitquarterly.
org/2016/07/28/planned-parenthood-tumblr-nimble-nonprofits-need-online-
engagement/. For a brief discussion of how some nonprofit organizations are
using virtual reality to engage potential donors: Nicole Wallace, “How 4 Non-
profits Use Virtual Reality to Help Their Cause,” Chronicle of Philanthropy,
February 29, 2016, accessed September 11, 2016, https://www-philanthropy-
com.proxy.lib.umich.edu/article/How-4-Nonprofits-Use-Virtual/235521.

32 See Robert A. Wexler, “Attorney General Regulation of Hybrid Entities as
Charitable Trusts,” Columbia University Academic Commons (2013): 4,
accessed July 18, 2016, doi:10.7916/D8Z03661.

33 See e.g., Michigan Compiled Laws Annotated § 450.4102; Vermont Statutes
Title 11, Ch. 21, §§ 3001(27).

34 See e.g., California Corporations Code § 14600 et seq.; 805 Illinois Com-
piled Statutes Annotated 40 et seq.; see also “State by State Status of Legisla-
tion,” Benefit Corporation, accessed February 22, 2016, http://benefitcorp.net/
policymakers/state-by-state-status, noting that benefit corporation laws have
been passed in 31 states and that an additional five states are working on such
legislation.

35 See e.g., Washington Revised Code Annotated § 23B.25 et seq.; California Cor-
porations Code § 2500 et seq.

36 “The Single Portal Initiative: About,” Multistate Registration & Filing Portal,
Inc., accessed February 22, 2016, http://mrfpinc.org/about/: “MRFP anticipates
launching an operational website in phases beginning in 2016. Twelve pilot
states . . . will participate in initial development of a platform that will then be
expanded to include all states that require registration.” See also “Single Portal,”
National Association of State Charity Officials, accessed February 22, 2016,
http://www.nasconet.org/category/single-portal/.

37 Federal Trade Commission, 50 States, and the District of Columbia v. Cancer
Fund of America, Inc., et al., No. CV-15-00884-PHX-NVW (US District Court,
District of Arizona, filed May 18, 2015), accessed July 18, 2016, https://www.
ftc.gov/system/files/documents/cases/150519cancerfundecmpt.pdf; see also Mis-
souri Attorney General, “AG Koster sues,” Press Release.

38 Letter from the National Association of Attorneys General to the Honorable
Max Baucus, Chairman, and the Honorable Orrin Hatch, Ranking Member,
Committee on Finance, United States Senate (October 28, 2011).

39 “Principles for Good Governance and Ethical Practice: A Guide for Charities and
Foundations,” Independent Sector (2015 ed.), accessed July 18, 2016, https:/
www.independentsector.org/principles.

40 See e.g., “Mission,” NGOsource, accessed February 28, 2016, http://www.
ngosource.org/mission: “NGOsource, a project of the Council on Foundations
and TechSoup, helps U.S. grant makers streamline their international giving. . . .
simplifies the task of evaluating whether a non-U.S. organization is the equiva-
lent of a U.S. public charity—a process known as equivalency determination.”

41 Marcus S. Owens, “Charity Oversight: An Alternative Approach,” Columbia
University Academic Commons (2013), accessed July 18, 2016, doi:10.7916/
D8154F1D.

42 Stat. 43 Eliz. 1, ch. 4 (1601); see also Marion R. Fremont-Smith, Governing
Nonprofit Organizations: Federal and State Law and Regulation (Belknap Press,
2004), 28-32.

43 Similar challenges and solutions are found in shareholder suites in the private
sector arena.


https://nonprofitquarterly.org/2016/07/28/planned-parenthood-tumblr-nimble-nonprofits-need-online-engagement/
https://nonprofitquarterly.org/2016/07/28/planned-parenthood-tumblr-nimble-nonprofits-need-online-engagement/
https://nonprofitquarterly.org/2016/07/28/planned-parenthood-tumblr-nimble-nonprofits-need-online-engagement/
https://www-philanthropy-com.proxy.lib.umich.edu/article/How-4-Nonprofits-Use-Virtual/235521
https://www-philanthropy-com.proxy.lib.umich.edu/article/How-4-Nonprofits-Use-Virtual/235521
http://benefitcorp.net/policymakers/state-by-state-status
http://benefitcorp.net/policymakers/state-by-state-status
http://mrfpinc.org/about/
http://www.nasconet.org/category/single-portal/
https://www.ftc.gov/system/files/documents/cases/150519cancerfundcmpt.pdf
https://www.ftc.gov/system/files/documents/cases/150519cancerfundcmpt.pdf
https://www.independentsector.org/principles
https://www.independentsector.org/principles
http://www.ngosource.org/mission
http://www.ngosource.org/mission

44
45

46

Reflections on Challenged Regulators 115

558 U.S. 310 (2010).

See the 2010 Supreme Court’s decision in Citizens United v. Federal Election
Commission, 558 U.S. 310 (2010).

Additionally, “[s]ince 2013, Foundation Center, GlobalGiving, GuideStar, and
TechSoup have worked together on BRIDGE [Basic Registry of Identified Global
Entities]. . . . creat[ing] a link between their databases of social sector entities . . .
using the BRIDGE number and its associated APIs. Nearly 3 million BRIDGE
numbers have been issued . . .” Chad McEvoy, “What Might a BRIDGE-
Enabled World Look Like?” BRIDGE: Basic Registry of Identified Global Enti-
ties (August 11, 2016) accessed September 11, 2016, https://bridge-registry.org/
what-might-a-bridge-enabled-world-look-like/.


https://bridge-registry.org/what-might-a-bridge-enabled-world-look-like/
https://bridge-registry.org/what-might-a-bridge-enabled-world-look-like/

Taylor & Francis

Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

Canada



Taylor & Francis

Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

7 The Prevention of Harm
Regulator

Terry de March

Introduction

The primary purpose of the Charities Directorate of the Canada Revenue
Agency (CRA), the principal charity regulator in Canada, is to protect chari-
ties, donors, and the public from harm. In making decisions based on char-
ity common law and by enforcing the terms of the Income Tax Act (the
Act) and its regulations, the Charities Directorate ensures that only those
organizations that are charitable under common law, and meet the terms of
the Act and regulations, are able to benefit from the tax provisions designed
to help charities prosper. The Charities Directorate does not make common
law, nor does it establish any of the legislated and regulatory provisions that
it administers. Should it do its job well, with the many tools that it has at
its disposal, the risk of harm to charities, the public, and the tax system is
reduced. If it does not, the risk of harm increases. “Harm,” in the charities
context, manifests itself in many ways: from within charities, from without,
by design, unwittingly, and by willful blindness. Charity trustees, charity
staff, members of the public, taxpayers, aggressive investment firms, com-
pliant accountants and lawyers, and, in the extreme, terrorist organizations
may inflict harm. Harm may be motivated by the pursuit of financial gain,
or for a variety of other purposes that benefit from the charity brand and
the legitimacy that charitable status under the Act is perceived to bring.
The great potential for harm in the charitable sector is accentuated by the
very foundation of charity itself, a system of giving based on compassion,
generosity, and trust. While temptation to turn this compassion, generos-
ity, and trust into personal gain or to usurp it for personal motivations has
always existed, there is no question that the addition of tax benefits (finan-
cial reward) for giving to charities has increased both the temptation to take
unlawful advantage of it and responses by governments to deal with the
risks associated with it.

While the Charities Directorate is the primary regulator of charities in
Canada, it is not so by design. The Directorate is really the de facto chari-
ties regulator, as the provinces, which have constitutional jurisdiction over
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charities, have taken only a limited role in the oversight of them: in some
provinces in the protection of charitable property and in others in the area
of fundraising. Whether the placement of overall charity sector oversight
in a government department is a good thing, or bad, has been extensively
debated in Canada. Much of the debate has centred on the question of the
independence of the regulator and whether the sector is best served by a
regulator seated firmly within government. While all arguments, both in
favour of maintaining the Charities Directorate as an appropriate regulator
and those supporting the creation of a new and more visibly independent
regulatory body, have merit (and will be discussed in greater detail later in
this chapter), the system is, for now, what it is, with the Charities Director-
ate charged with coping with the multitude of challenges associated with
charity regulation.

This is the context in which charity regulation reform has evolved in
Canada. As recent attempts at reform, both successful and unsuccessful, are
explored in the pages ahead, it is important that the reader keep in mind
that charity regulation in Canada is all about the prevention of harm.

Legislative Foundations

It is safe to say that were it not for the provision of tax benefits under
the Income Tax Act, the regulation of charities would not have fallen to
the CRA and would most likely not have fallen anywhere within federal
jurisdiction. In 1930, amendments to the Income War Tax Act allowed for
deductions of up to 10 per cent of total income for donations to charitable
organizations with the Department of Revenue assigned as the regulatory
authority.! In 1967, legislation was passed requiring charities to register
with the Department of National Revenue and to file annual returns.? With
this, the modern era of charity regulation in Canada began.

Significant Reform Initiatives

Since that time, changes have been made to the Act and regulations fre-
quently in response to an ever-changing charitable sector environment,
lobbying by the sector, lessons learned from other jurisdictions, changes in
public opinion, and political agendas of governing parties as they attempt to
shift the focus of regulatory oversight in accordance with their view of the
place of charity in Canadian society and of the ways that charity should be
both stimulated and protected.

Protection against potential harm is the primary reason behind amend-
ments to the Act. Over the years, increasing threats to both charity and to
the integrity of the charitable giving tax stimuli have been apparent. Those
who would do harm are increasingly adept at finding new ways to inflict
it, which means government must continually amend the rules to fight new
risks. And so it continues in a never-ending loop with the rules becoming
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ever more complex and the regulation of charities ever more removed from
the day-to-day good works that charities perform. These ongoing changes
to charity regulation are generally minor or, if of some importance, address
unique problems with unique solutions. And, yes, at times government may
be persuaded to change something of significance: the removal of the 80
per cent disbursement quota is an example. (This rule required that each
year a charity expend on its charitable purposes 80 per cent of income it
received in the previous year for which it issued official charitable donation
receipts). But, generally, most amendments to the Act have little impact on
the great majority of Canadian charities, which are at little risk of falling
prey to potential harm or, indeed, of causing harm to others. True “regula-
tory reform” in Canada occurs infrequently, and it could be argued that
since the major amendments to the Act in 1967 no changes have been made
that could be called true and substantial “reform.” One only has to look to
the creation of entirely new regulatory bodies in New Zealand, Australia,
Ireland, Northern Ireland, Scotland, and elsewhere, and the enshrining of
definitions of charity into primary law in such jurisdictions as England and
Wales, Ireland, and Scotland to glimpse what true reform can entail.

To effect regulatory reform in Canada, there must be an alignment of
interests between government and the charitable sector, and at least tacit
approval of the public. A total alignment of interests between government
and the sector is not necessary for reform to occur, provided that there are
sufficient reform measures of interest to each party to warrant support for
the entire package of reform measures. The Charities Directorate, while an
interested party, is not part of the regulatory reform process beyond pro-
viding input and making its case to the government’s agents of regulatory
change, the Department of Finance, for changes it believes will improve its
regulatory capabilities.

For regulatory reform beyond housekeeping and one-off significant
amendments to the Act to reach the point of possibility, there must be some
impetus, some issue, or some desired objective that is significant enough to
warrant parliamentary time and attention. Above all, true reform requires a
process involving the sector and government, and to some extent the public,
whereby a broad spectrum of possible reform measures are considered and
debated. This impetus may have two sources: one, a major coordinated pub-
lic call for change by the sector on an issue or issues of compelling impor-
tance, or, two, on the initiative of the government. Government may be
motivated to act on the basis of its own political agenda, or it may be moved
by public calls to action. Generally, though, it is the former and not the lat-
ter that drives government to act. In the area of charity regulation, it is very
difficult to get the attention of the public. We know from surveys that only
about 4 per cent of those surveyed in 2008 could name the CRA as the regu-
lator of charities in Canada—a rise from 2 per cent in 2005.> A few more
knew that it was somewhere in government, but the great majority had no
idea whatsoever.
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Where there is public attention on the regulation of charities, it is usually
generated by the media and nearly always relating to some harm that has
been committed in the name of charity. The public reaction to such stories
is almost always a call for tougher regulation to safeguard charities and
the public—a call that is just as frequently relied upon by government to
support efforts to tighten the regulation of charities. While there are regu-
lar calls by the charitable sector to loosen the regulatory constraints under
which it must operate, such calls from the public are rare. From a govern-
ment perspective (and most certainly from the perspective of the bureau-
cracy that advises government), any relaxation of regulatory control means
an increased risk of harm, which is something to be avoided at all cost.

Traditionally in Canada, it has been coordinated action by the charitable
sector that has provided the impetus for change of wide effect, focusing on
broad issues that affect charities’ ability to fulfil their mandates better, while
still fully complying with charity laws and regulations. The charitable sector
has also persistently put forward ideas for change centred on finding new
pathways for advancing charity law and instituting a regulatory author-
ity independent from government. Government, meanwhile, has commonly
focused on small ongoing changes to the Act to provide additional protec-
tions against potential harm.

When looking at what regulatory reform actually is, there are different
notions in the minds of the government and the charitable sector. When the
government thinks regulatory reform, it thinks of strengthening the capacity
of the Charities Directorate, and the government more generally, to pre-
vent harm to charities, the public, and the tax system. When the sector
thinks regulatory reform, terms such as capacity building, nurturing, eas-
ing administrative burden, and new independent regulator that will support
these objectives come to mind. At the root of this divergence in thinking
is a stark contrast between what the mandate and function of the current
charity regulator—the Charities Directorate—is and what it could be, as
envisioned by some charitable sector leaders if that mandate were either
framed differently or created anew in an independent regulator outside of
government.

The stated mission of the Charities Directorate is “to promote compliance
with the income tax legislation and regulations relating to charities through
education, quality service, and responsible enforcement, thereby contrib-
uting to the integrity of the charitable sector and the social wellbeing of
Canadians.”* We must be clear: it is not the mandate of the Charities Direc-
torate to nurture charities, to strengthen their governance, or to improve
their effectiveness and efficiency. This being said, if the Charities Directorate
can support these objectives as a positive by-product of promoting compli-
ance with and enforcing the law, then all the better: a well-run charity will
not only be more capable of providing greater benefit to Canadian society
but also much more likely to be able to meet its regulatory obligations, thus
reducing the risk of potential harm.
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So where did this divergence in thinking originate? It is clear that it comes
from the observance by Canadian charitable sector leaders of the Charity
Commission of England and Wales, and the perception that this regula-
tory model would best serve the interests of the Canadian charitable sector
and, more broadly, the Canadian public. So when discussions of regula-
tory reform have bubbled to the surface in the past, it has been no surprise
that many of the ideas for reform brought forward have been based on this
model. The essence of the model that Canadian-sector leaders have found
most appealing is that it is separate from the tax collection functions of
government, that it is perceived to allow for the continual advancement of
charity law more easily than the Canadian regulatory scheme, and that it
has been seen to be a supportive friend of the charitable sector.

Voluntary Sector Roundtable and Joint Table

The most recent and serious review of the regulatory function in Canada
reached its conclusion with the Liberal Government Federal Budget of
2004,> which introduced measures that addressed the recommendations
in the report of the Voluntary Sector Initiative’s Joint Regulatory Table of
March 2003.¢ However, the impetus for this reform began considerably ear-
lier with the creation in 1995 of the Voluntary Sector Roundtable (VSR), a
coalition of voluntary sector umbrella organizations. This group had been
created in response to a period of negative press coverage and declining pub-
lic opinion regarding the health of the charitable sector, and with the goal
of addressing concerns about the sector’s accountability and governance.
Shortly after the creation of the VSR, the December 1996 release of the
Report on the Law of Charities by the Ontario Law Reform Commission’
added additional impetus for a regulatory review. This seminal review of
charity law and its regulation, both at the provincial and federal level,
included a broad range of recommendations for both levels of government
to consider. While the Commission did conclude that the scheme of char-
ity regulation under the Income Tax Act was sound and found that radical
reform of the federal tax law was unwarranted, they also found that there
were several areas where the regulation of charities at the federal level was
seriously lacking, and therefore required a number of substantial changes
and a complete redrafting of certain provisions. To raise the profile of their
work, the VSR created the Panel on Governance and Accountability in the
Voluntary Sector shortly after the publication of the Law Reform Com-
mission report. The Panel was led by Ed Broadbent and was tasked with
reviewing the state of the sector in Canada and making recommendations
on improvements that could be made to its governance and accountability.
At about the same time as the Panel was being created, the Liberal Party
of Canada, as part of its federal election campaign, released the second of
its “Red Books,” Securing Our Future Together: Preparing Canada for the
21st Century. In it, the Liberal Party pledged that, if elected (as it was),
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it would undertake broad engagement of the voluntary sector, including a
review of the regulatory function. The book stated,

Plans announced in 1996 to establish a Canada Revenue Agency and
consequent changes to Revenue Canada offer an ideal opportunity to
undertake a structural review and modernization of Revenue Canada’s
Charities Division. A new Liberal government will work in partnership
with the voluntary sector to explore new models for overseeing and
regulating registered charities and enhancing their accountability to the
public.?

This willingness to explore new models for overseeing and regulating regis-
tered charities was a strong statement. Coming on the heels of the creation
of the VSR and the Law Reform Commission Report, and at the same time
as the Broadbent Panel was being created, it ensured that sufficient impetus
for considering reform had been generated.

In March 1997, to honor its commitment to engage with the voluntary
sector, the Liberal government launched a joint initiative with the sector cre-
ating three joint tables: Building a New Relationship, Strengthening Capac-
ity, and Improving the Regulatory Framework. The work of these tables
began following the release of the report of the Panel on Governance and
Accountability in the Voluntary Sector in February 1997. In its report, titled
Building on Strength: Improving Governance and Accountability in the Vol-
untary Sector,” the Panel delved into the regulatory oversight of the sector
and made recommendations on how that oversight could be reformed and
strengthened. It thus became a key backdrop to the work of the Improving
the Regulatory Framework Table, helping it to focus on the issues that had
been seen by the Panel as key to reforming the regulatory oversight of chari-
ties. The key recommendations of the Panel were bold and innovative:

a legislated definition of charity;

an open and transparent registration process;

appeals to the Tax Court rather than the Federal Court;

the establishment of a new Voluntary Sector Commission;

changes to the disbursement quota and how advocacy and related busi-
ness were viewed by the regulator; and

e the implementation of intermediate sanctions.

Not surprisingly, these themes (with the exception of the recommendation
to enact a legislated definition of charity) were front and center in the Regu-
latory Joint Table’s report, Working Together,'° released in August 1999.
It is clear from the space taken in the report, and from the amount of time
taken in discussions by the Joint Table, that the themes of advocacy and new
regulatory models were paramount in Table members’ discussions and most
certainly so in the minds of the members from the voluntary sector.
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It is important to consider the charitable-sector environment at that time.
Generally, there was little in the public eye in the way of harm or potential
harm to charities, the public, or the tax system. These were days when abu-
sive tax shelter programs were just beginning; there was no public outcry
against perceived high charity executive salaries, and linkages between char-
ity and terrorism were not commonly known. As a result, government and
the sector representatives on the Joint Table had the freedom to consider
broad-ranging system changes from a sector perspective, without focusing
solely on the key driver of all charity regulation in Canada, on potential
harm. It is also important to keep in mind the amount of play given to advo-
cacy and alternative regulatory models by the first joint table when looking
at what followed—namely, the work of the successor joint regulatory group
established to consider reform. This was the Joint Regulatory Table (JRT)
of the major Voluntary Sector Initiative, whose report in March 2003 would
lay the groundwork for the 2004 Budget regulatory reform announcements.

The framework for the JRT was an equal number of sector and gov-
ernment members, with the members from government chosen along the
lines of representation from departments that had the greatest interaction
with the sector or responsibility within government for its legislative and
regulatory oversight. Co-chairs were appointed, with the government co-
chair being the director general of the Charities Directorate. The marching
order for members was that they were to leave their work hats at home and
participate in meetings as individuals, bringing with them their own ideas
drawn from their own experiences rather than being representatives of their
charities (in the case of sector representatives) or their departments (in the
case of government representatives). This proved to be easier for sector rep-
resentatives than those from government, who were constantly aware of
where the power lay at the table (with the Department of Finance) and who
brought with them a natural tendency to try to avoid placing the Finance
representative in an untenable position on particular issues. Government
representatives were there as individuals, but only up to a certain point.

There were differences, too, in the motivations of the Table members.
Sector representatives had a very real agenda on key themes and were,
understandably, keen to exploit the chance the Joint Table provided to make
headway on those themes—it was a rare opportunity. On the other hand,
with the exception of developing recommendations that would help the
Charities Directorate as constituted become a better regulator, with better
tools and improved processes, government representatives had no particular
preconceived goals or desired outcomes. Notwithstanding these very differ-
ent starting points for the sector and government Table members, there is
no question that all Table members approached their task in good faith and
with the best intentions of achieving results that would enhance the regula-
tion of charities in Canada. This became evident as points of agreement and
disagreement did not generally fall on sector versus government lines, as
could have occurred.
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In hindsight, the appointment of the head of the Charities Directorate as
government co-chair was significant in the shaping of the work undertaken
by the JRT. The appointment of a co-chair from the Department of Finance
would have been a signal that real reform was on the table and that the
work was being steered by those in a position to put into effect any recom-
mendations that would be brought forward. The appointment of a co-chair
from a more neutral department would have signalled an openness on the
part of the government to consider broad changes that might have been
more balanced and reflective of sector desires and needs. However, with the
appointment of the regulator to co-chair the work, the path was set as one
not of substantially reforming the regulator, but rather helping the regulator
by providing it with the tools to do its job better. Nonetheless, there was a
significant and intensive buildup to the work of the JRT, both from within
government and without, and there was a palpable sense of optimism in
the sector that meaningful change in the way charities were regulated was
a possibility. However, over the two years that the Table met and worked,
that optimism was slowly, and perhaps inevitably, dampened, as the reality
of what was achievable and what was not became clear.

A significant issue was that those on the government side (with the appro-
priate security clearance) had access to the Cabinet document that made it
clear what the mandate and scope of work of the Table was. By contrast,
sector representatives had to rely on the word of government officials as to
what was in or out. To some extent, this information asymmetry caused
harm to the collegial atmosphere on the Table, where members were sup-
posed to work in equal partnership. As issues about mandate and scope
arose, there were those who were clearly in the know and those who were
not—to the detriment of all. No one felt comfortable with this new dynamic
that arose well into the process.

The work of the Table was further shaped by the actual constraints that
were imposed by government. First, there would be no recommendations on
regulatory models. The work had to be conducted on the assumption that
the Charities Directorate would continue to be the regulator. Second, the
issue of advocacy (political activities) by charities was off the table. While
alternative mechanisms could be, and were, developed to ensure sector
involvement in the development of guidance on advocacy, no consideration
could be given to changing the rules of the game. This was a significant
development and came as somewhat of a surprise to the sector. But in the
context of improving charity regulation from a government perspective, or
at least from the government bureaucracy perspective, it made sense. The
sector’s objectives with respect to advocacy were to loosen constraints on
charities, and with respect to a new regulatory body, the sector saw its role
as nourishing and supporting the sector. But these were themes that were
unlikely to help reduce the risks of harm to charities, the public, and the tax
system, and it must be remembered that reducing those risks is the primary
principle of Canadian charity regulation.
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The ultimate mandate provided to the Table was relatively narrow. It
was asked to consider three issues and make recommendations to the
government:

e increasing the transparency of the regulatory process;

e improving the system for appealing decisions made by the regulator;
and

e introducing a range of penalties for non-compliance with legal
requirements.!!

With great creativity, however, the Table was able to draw linkages between
its mandate and virtually everything that the regulator did in order to pro-
vide a broad spectrum of recommendations. It produced an interim report
containing draft recommendations. This was taken to sites across the
country in 2002 for consultation with people in the voluntary sector, their
advisers, federal and provincial government officials, and those involved in
regulating or supervising charities, as well as the general public. Comments
and submissions received were generally supportive of the recommenda-
tions, although the weight given to each recommendation depended on the
perspective of the commentator.

The final report contained 75 recommendations and, in one way or
another, all served to enhance the regulator’s ability to reduce the risks of
harm by enhancing and augmenting the regulatory tools available to the
Charities Directorate. The recommendations were pragmatic. Born of two
years of intensive work and interaction between government and sector rep-
resentatives, they represented an understanding by all members at the end of
the process of what was likely to be accepted by the government and what
would not be. This understanding resulted primarily from having a repre-
sentative of the Department of Finance on the Table. It was readily appar-
ent which way the wind was blowing. The recommendations were grouped
under four headings:

The Regulatory Framework
Accessibility and Transparency
Appeals

Intermediate Sanctions

The regulatory framework recommendations were rather benign, being a
mix of re-stating the mandate and the general functions of the Charities
Directorate to achieve that mandate, calls for increased focus on educating
the sector, public consultation, greater communication and work between
the federal government and provincial governments on overlapping regula-
tory work, and a request for additional funding for the Charities Direc-
torate to support the enhancements suggested in the report. Most of these
recommendations were accepted by the Liberal government with additional



128 Terry de March

resources committed to the Charities Directorate to carry out its enhanced
activities. Discussions with the provinces were subsequently carried out;
however, the provinces showed no interest, and there was little to show for
the attempts to promote ongoing, regular discussions on charity regulation
issues.

One key recommendation—that a Ministerial Advisory Committee be set
up to provide administrative policy advice to the Minister responsible for
the regulator—was accepted, and the committee was duly constituted. The
creation of this committee represented a success for the sector, as it gave
sector leaders a regular, ongoing forum for raising regulatory issues and
discussing them directly with key Charities Directorate staff. It also allowed
them to inform and advise the Minister directly when occasions for such
contact arose. However, the committee was short-lived. After a successful
start-up, it was disbanded in 2006 under a new minster and new Conserva-
tive government.

Accessibility and Transparency recommendations were based on common
sense and were uncontroversial, notwithstanding the fact that two recom-
mendations were not accepted by government. One was rejected primarily
for practical reasons (a recommendation that the regulator publish reasons
for all its application decisions on its website), while the other was rejected
on privacy grounds (a recommendation that documents pertaining to the
denial of registered charity status be made available to the public).

Two key recommendations were central to the appeals subcategory. The
first of these was that an independent internal review body be created within
the regulator to ensure a level of review before turning to a court. The sec-
ond was that careful consideration should be given to making the Tax Court
of Canada the site of appeals from decisions of the regulator. The sector
had long maintained that appeals to the Federal Court with its rigid set of
rules and high associated costs made it an inappropriate first instance appeal
mechanism for charity appeals. The Tax Court, it was thought, would be
accessible at a lower cost and possessed access to more informal procedures
for dispute resolution.

A new review mechanism was established, but not as a stand-alone unit
as envisaged by the Table. Rather, it was a small unit within the current
agency-wide appeals structure within the CRA. Nonetheless, it did provide
the level of independent review sought. On the other hand, although duly
considered, the recommended appeals route for cases involving determina-
tions of charitable status, through the Tax Court of Canada to the Fed-
eral Court of Appeal, was rejected. This was a major disappointment to
the charitable sector. Had this recommendation been accepted, it would
undoubtedly have been seen as the crowning achievement of the Table and
of the work of the sector representatives in particular. However, it must be
said that it appears somewhat contradictory for the sector to argue that
regulation of charities is misplaced in the tax collection agency, but seek to
have the first external level of appeal on questions arising from common law
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determinations of charity to the Tax Court, an entity mandated to deal
solely with questions of tax, rather than to the more broadly mandated
Federal Court of Appeal.

The final group of recommendations pertained to Intermediate Sanctions.
While the form and extent of these sanctions was cause for debate, there
was no debate that there was a need for some sanctions short of deregis-
tration. The sanctions that were ultimately enacted exceeded those recom-
mended by the Table in scope and perhaps constituted the most significant
new set of tools available to the regulator. An unexpected outcome of enact-
ing the intermediate sanctions provisions occurred several years later, when
they were used creatively as primary sanctions to halt charities being used
as fronts for tax shelters, prior to commencement of the more lengthy dereg-
istration process. Some commentators suggested that this was subverting
the intent of intermediate sanctions. But from a regulatory perspective of
protecting against harm, a tool is a tool: if you don’t have a hammer at hand
and you can drive a nail just as effectively with a heavy wrench, the same
result can be achieved.

Viewed through a lens of substantial regulatory reform, the Table’s 75
recommendations were not earth-shattering, but no other outcome could
reasonably be expected after the die was cast in the mandate it was given.
That being said, there was no question that the results of the JRT’s work, as
reflected in the 2004 Budget announcement, were significant, at least from
the perspective of the Charities Directorate. New tools were provided to the
regulator, laws would be changed to create a more open and transparent
regulatory environment, and systems were put in place to ensure a more
interactive relationship between the regulator and the regulated. The very
nature of the relationship was changing in what was anticipated to be an
enduring way. The establishment of a new formal Charities Advisory Com-
mittee and a $3 million Charities Partnership and Outreach Program were
novel and had the potential to entrench partnership between the charitable
sector and Charities Directorate in shaping regulatory oversight and engag-
ing the sector in educating itself on the nuts and bolts of regulation. All of
this was for the goal of reducing the risks of harm and enhancing regulatory
reach.

But in looking at the impetus for reform from outside government as
reflected in the Ontario Law Reform Commission Report and the Broad-
bent Report, and the continued exploration of their ideas by the first Regu-
latory Joint Table, much was lost, rightly or wrongly, along the way. There
was no new charities regulatory authority, no legislated definition of char-
ity, no change to the law on advocacy, and no new avenue of appeal to
the Tax Court rather than the Federal Court on matters pertaining to the
registration of charities. There was no significant rewriting of complex and
unclear provisions in the Income Tax Act, and nothing was done to satisfy
sector demands for more work to facilitate the advancement of charity law
in Canada. And certainly no bridges were built to span the gulf between the
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vision of a regulator with a mandate to support and nurture the sector and
the reality of a regulator whose mandate is to enforce the law and nothing
further.

While the results of the reform initiative may have fallen short of true and
meaningful reform, and constituted something of a disappointment from
the sector’s point of view, the same cannot be said from the somewhat nar-
rower viewpoint of the Charities Directorate. It was clear from the start that
the overriding objective of the Table’s work was to help the Charities Direc-
torate to become a better regulator, thus contributing to the public’s trust
and confidence in the sector, and the 2004 Budget announcement of new
legislative authorities and tools, and an injection of new funds to implement
the large number of accepted reform proposals invigorated the Directorate.
From the regulator’s perspective, the Budget announcements were not a sur-
prise: it is unlikely that any proposal that the Charities Directorate was not
in favour of implementing would have been put forward by the Department
of Finance. The opportunity was also there to use the recommendations and
the Budget announcement to add further amendments that would aid the
regulator, as was seen with the extension of intermediate sanctions beyond
what the Table envisaged and the creation of the Charities Partnership and
Outreach Program.

A special unit was set up within the Charities Directorate to manage the
reform process and various teams were tasked with developing plans to put
the reforms into practice. It was a time of growth, helped all the more by
the belief that working closer with the sector and providing better help and
service to charities to further their understanding of the law, and their com-
pliance with it was the proper course to take. The new and more productive
relationship with the sector began and, for a time, both the regulator and
the regulated felt that the improvements promised in the announced reforms
were being rolled out in a satisfactory way. But setbacks would come, for
various reasons, not the least of which was a new government with different
priorities and different views on consultation, advice, committees, and how
the charitable sector in Canada should go about its business.

The Legacy of the Joint Regulatory Table

The cancellation of the Charities Advisory Committee by the Conservative
government in September 2006 constituted a regression in the ongoing rela-
tionship between the Charities Directorate and the charitable sector, at least
in a formalized way. The Advisory Committee had proven to be a useful
body for discussing ongoing regulatory issues and approaches. However, in
the spirit of the relationship that had developed, other means were devel-
oped to ensure that an ongoing exchange of ideas could continue at least
in part, albeit without the stature of the Advisory Committee. Also lost,
in 2012, was the Charities Partnership and Outreach Program, which was
discontinued when the Charities Directorate was unable to retain funding.
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This is another symptom of a different focus of a different government, in
this instance, again, the Conservative government.

A question on the lips of some at the time of the 2004 Budget announce-
ments was whether the changes announced, having fallen short of any mea-
sure of substantial reform, constituted an end to formal reform processes or
the next stage in incremental reforms that would lead to further changes in the
ongoing development of charity regulation. Twelve years on, it appears that
the answer lies with the former. Those years have been marked by relative
calm in the relationship between the sector and the government, at least
until more recent Conservative government announcements of increased
funding for the Charities Directorate for the purpose of political activities
audits. This set off a firestorm in the sector and has galvanized it as no other
issue has since the Budget announcements of 2004.

Reform Agenda Current Prospects

Any possibility of further regulatory reform in Canada will depend on what
the impetus is for that reform. In 20135, the Liberal Party of Canada was
elected on a platform that included the following pledge:

We will allow charities to do their work on behalf of Canadians free
from political harassment, and will modernize the rules governing the
charitable and not-for-profit sectors.

This will include clarifying the rules governing “political activity,”
with an understanding that charities make an important contribution
to public debate and public policy. A new legislative framework to
strengthen the sector will emerge from this process.'?

This modernizing of the rules and development of a new legislative frame-
work certainly appears to open the door to a fresh look at Canada’s charitable
regulatory system, and the sector, if it can act quickly and in a coordinated
fashion, will be at the doorstep to ensure that the review is as broad as pos-
sible, with consideration of a new regulatory model being front and center
on their wish list. The idea of an independent regulatory body built along the
lines of the Charity Commission of England and Wales is still the Holy Grail
to those who believe the charitable sector and the Canadian public are not
being served as well as they could be under the current regulatory system.
But what does “independence” of the charity regulator mean and, in fact,
does it really exist as a model?

Much has been made of the need to have an independent regulator, free
from government intervention. But can any regulator created and funded
by government really be completely independent? There are two aspects to
independence of the regulator: the first is independence in regulatory deci-
sion making (those decisions that the regulator is prescribed by law to make)
and the second is independence in operational functions (how the regulator
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chooses to expend resources and go about its business). Most would agree
that it is the first of these—independent decision making—that is of para-
mount importance. In this regard, the regulator’s current placement within
government has resulted in the perception among some commentators that
bias is inevitable in the decision-making process, simply as a consequence of
the regulator being part of a larger tax administrator with responsibility for
collecting taxes and protecting the tax base. The logic appears to be that the
CRAs objective of protecting the tax base must necessarily cloud the judge-
ment of Charities Directorate employees when making decisions as to which
organizations are deemed charitable, and thus eligible to issue official tax
receipts that result in government revenues forgone. Comparisons are made
with the Charity Commission for England and Wales, which operates at
arm’s length from the tax collector and thereby is free of this potential bias.
While the perception of bias is understandable, given the organizational
structure of the regulator, suggestions of any bias of that nature are simply
not grounded in fact. Decisions by the Charities Directorate on whether
organizations are charitable in law are not linked to considerations of
potential outcomes in terms of effects on government revenues. This is true
for decisions on both individual charities and groups or classes of charities.

The second aspect of regulator independence, independence in opera-
tional functions, does not receive as much attention as the first. Here gov-
ernment can and does play a major role by controlling the regulator’s purse
strings and by directing resources to specific tasks that would not necessarily
be the regulator’s priority for dedication of those resources, if it were free
to choose. For example, in the recent past, the government has provided
resources to the Charities Directorate specifically for the purpose of auditing
charities engaged in political activities. While this has aroused ire within the
Canadian charitable sector, the provision of specific task-related resources
has in fact always been evident. The government has regularly provided the
Charities Directorate with funds for specific activities and has taken the step
in some instances to corral the funding so that the Charities Directorate
could not use the funds for any other purpose (for example, resources dedi-
cated for anti-terrorism activities and the Charities Partnership and Out-
reach Program). The government has also taken steps to intervene in the
functions of the regulator more directly, by acts such as abolishing the Char-
ities Advisory Committee, created by a previous government in response to
the recommendations of the Joint Regulatory Table, and by discontinuing
funding of the Charities Partnership and Outreach Program.

In judging how independent the Charities Directorate is in making deci-
sions about how it carries out its work, it is reasonable to conclude that it
is free to act independently, but only within certain parameters established
in law or mandated by government through its provision of task-related
resources. However, no charity regulator is free from this type of govern-
ment control. If a government does not like the way the regulator is oper-
ating, it can change the rules. If it does not like the balance in the use of
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resources, it can provide additional resources to be used only to bolster
those tasks that match the government’s priorities. And, ultimately, the gov-
ernment can either enhance or diminish the regulator’s presence in charity
regulation by increasing or decreasing its resource base.

If we consider the Charity Commission of England and Wales, we see that
even this regulator, held up as a model of independence, has increasingly
become subject to government control, at least with respect to its ability
to make independent decisions on where to expend its resources. In the
very recent past, the government chose to decrease Charity Commission
resources significantly, forcing it to change its mode of operation to match
functions to the amount of resources allocated. More recently, the govern-
ment has allocated additional resources to the Commission, but these funds
may only be used to refocus its regulatory activity on proactive monitoring
and enforcement in the highest risk areas—for example, abuse of chari-
ties for terrorism and other criminal purposes, such as tax avoidance and
fraud.® In the past, the government has also given the Charity Commission
specific funds to carry out international work, at its behest, to achieve a gov-
ernment objective. It also appoints all members of the Charity Commission
non-executive board, which has overall responsibility for all work carried
out by the Commission (the last chair, under a Labour government, was a
Labour Party member; and the current chair is publicly aligned with the
Conservative Party, the Party in government). The current chair of the Char-
ity Commission has stated that charging charities for regulatory services is
inevitable.' This could reduce direct government control over Commission
resources, but in fact, it will do little to enhance its independence, merely
shift the pressure. If more resources come from the sector itself, the Com-
mission will inevitably face increased demands from the sector for a say in
how and to what extent it is regulated.

All this is to say that it is governments that ultimately control the regula-
tion of charity, whether the regulatory authority is perceived to be inde-
pendent or not. In fact, the role of government is so powerful that it is
surprising how much focus is placed on the regulator, which actually has
very little discretion in how the charitable sector is regulated other than
shifting resources between regulatory tasks to meet the priorities of the day
and choosing the best means of ensuring regulatory compliance. This is not
to say that the regulator cannot have an impact—it can, but not to the level
of a lawmaker who can, at any time, make sweeping and dramatic changes
affecting how all charities are regulated. Moreover, governments ultimately
control the purse strings that can subtly, or not so subtly, evolve into puppet
strings.

Would the creation of an independent regulator make a major difference
in the daily lives of Canadian charities? It is unlikely to. The laws are what
the laws are, and even an independent regulator would be bound to ensure
compliance with them. And with regard to the primary aim of reducing the
risk of harm to charities, the public, and the tax system, there has never
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been any suggestion that an independent regulator would be able to achieve
this goal better, or be more capable than the Charities Directorate of dealing
effectively with harm once it is discovered.

There remains an alternative, though, which is the creation of a body out-
side the regulatory sphere with the specific mandate of nurturing and build-
ing the capacity of the charitable sector. There are already organizations
within the sector that fulfil this role in part, and these are funded by the sec-
tor itself. The government could create such a body—or at least allow it to be
created—with permanent, stable government funding. From a government
perspective, the risk would be that such an organization would become an
advocate for the sector, lobbying the government to make changes to benefit
the sector, possibly at the expense of creating increased risk of harm. A new
Liberal government may be more willing to accept such risks than the prede-
cessor government, which demonstrated by cancelling the Canadian Court
Challenges Program, the Charities Advisory Committee, and others, that it
was increasingly reluctant to fund organizations that may become critical of
its actions and policies or that would take on a lobbying role.

There is an old saying that “what goes around comes around,” and read-
ing the current Liberal government’s election platform pledge alongside the
Liberal Red Book 2 commitments of 1997 give one a sense of déja vu. Virtu-
ally the same commitment for a review of the regulatory function appears
in both, but given the unprecedented focus and attention to the Joint Table
processes in the years that followed that previous government commitment,
can a different result reasonably be achieved this time? Much of the govern-
ment’s intentions will be read in the process by which changes to the rules
and framework are explored. Are we headed down the path to another
Joint Regulatory Table? If yes, one can only imagine that the work would
cover much of the well-trodden ground of years past, but could prove to be
more substantial if the work were to include a look at alternative regulatory
models. And at least this time around, advocacy appears to be on the table.

What will become apparent to the new government in getting its mind
around how to achieve its platform pledge is that the Canadian regulatory
system for charities is not broken: in fact, from a purely regulatory stand-
point and from the perspective of preventing harm, which is its primary
purpose, it is working quite well. On top of that, there are the briefings they
will receive from officials in their early days in office. One must remember
that the hallmark of government bureaucracy is inertia—a natural counter-
balance to the exuberance of governments that come and go. Any attempts
by the government to replace the Charities Directorate with an indepen-
dent regulatory body, or to hand over any legislated, charity-related deci-
sion making to such a body will be met with resistance. There is much at
stake in managing charity regulation and, like an iceberg, there is much
more below the surface than is visible above. From a government perspec-
tive, there is much in favour of maintaining the status quo in charity regula-
tion and many of the following factors will undoubtedly be brought to the
new government’s attention.
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With the regulation of charities firmly under government control, the gov-
ernment has a level of certainty and flexibility that it would not necessarily
have with alternative regulatory models. With a well-established regulatory
body in place, it has the means available through the Income Tax Act to add
to and subtract from the powers of the regulator and to change the rules
with which charities must comply as it sees fit. Doubtless, if an independent
body were created, it would have the same ability to change the rules, but
not necessarily through the same Act. And it must be remembered that all
of the federal powers in charity regulation are derived from the Income Tax
Act. Jurisdictional issues will surely be raised with the new government, and
any suggestion of some kind of shared responsibility with the provinces in
creating and maintaining an independent regulator will likely not be well
received by provincial governments. With regulatory oversight being essen-
tially provided at no cost to them, there is no advantage to their taking on
any additional role or costs.

Even beyond the constitutional difficulties facing an attempt to create
a new national regulator are the practical considerations of doing so. The
charitable world of today is complex, and the potential for harm to chari-
ties, the public, and the tax system is increasing. A significant advantage of
the charity regulator being housed within government is the economies of
scale that are realized. Beyond its actual staff, the Charities Directorate has
access to other resources within the CRA in areas of audit, finance, infor-
mation technology, communications, public relations, legal services, human
resources, and senior executive oversight. In addition, it has regular access
to other government departments such as Finance, Statistics Canada, Justice
Canada, Indigenous and Northern Affairs, and others essential for the effec-
tive execution of its functions. For good or for bad, and mostly for the good,
it is not an island unto itself.

Another possibly significant factor in the lack of impetus to create a new
regulatory model is the decline of the Charity Commission for England and
Wales as a model for reform in Canada. The Charities Commission of today
is a very different Charities Commission from what it was 19 years ago.
No longer does it conduct charity “surgeries” that were the model for the
Charities Directorate “road shows.” Gone is the focus on nurturing charity
and the philosophical “we are regulating angels” approach. In recent times,
the Charity Commission has been criticized by both the sector and govern-
ment. In 2013, the National Audit Office declared that the Commission was
not auditing charities effectively, was failing to provide value for money to
the taxpayer, and was in need of radical change.' The chair of the govern-
ment’s Public Accounts Committee stated that the Commission was not fit
for purpose.'® Add to this the bite of declining resources, the government’s
appointment of a managing board with members clearly aligned with a
tougher compliance role, and the Commission’s chair suggesting that charg-
ing charities for regulatory services is inevitable, and what is left appears to
be an organization struggling to maintain its independence and to be the
master of its own destiny.
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It is possible that the government’s hand may be forced by abuse in the
sector such as the rampant tax shelter programs of the past decade. To a
certain extent, this problem has been brought under control as a result of
the coordinated actions of key directorates within the CRA and the imple-
mentation of legislative changes by the Department of Finance. However,
the potential for such abuse in the future remains as new ways to cheat the
tax system are developed and tested by people wishing to reap immoral and
illegal gains from the lucrative charitable donation tax receipt program.

Also significant for charity regulation is the issue of abuse by those who
would use the charity brand and tax donation receipts for terrorist-related
purposes, not least of which are terrorist financing and radicalization. While
such abuses are rare, they do exist and represent the one aspect of charity
oversight governed by a no tolerance policy. Finding such instances of abuse
is time consuming and resource intensive, and requires the coordinated
action of many legal and regulatory bodies across Canada and internation-
ally. The Charities Directorate plays a key role in this work and now, with
a fairly long history behind it, has become an expert in the field. In light of
the huge scale of abuse within the tax system wrought by promoters of tax
shelters, other schemes, and outright fraud, and in light of the ever-present
challenges posed by terrorism, it is difficult to imagine that the new gov-
ernment, even if it desired to create a new independent regulatory model,
would be able to resist the bureaucracy’s warnings of the potential dangers
of passing on important tax-related decisions, such as the determination of
charitable status, to any regulatory body independent of government.

Moreover, there is the question of whether a charity regulator can be
firmly compliance oriented while at the same time nurturing charities as
a friend. To many, these two roles are incompatible. And, again, one only
has to look to the recent history of the Charity Commission of England and
Wales to see the difficulties that can arise when the two roles compete for
attention and resources. With the new Liberal government’s platform pledge
to clarify the rules governing advocacy, it will be addressing the most press-
ing sector issue of today. If a satisfactory solution is found to this issue, it
may be that sector calls for a new regulatory model will be muted, especially
given the uncertainty of how a new regulator would function. If advocacy as
an issue is resolved, “better the devil you know” may take hold as the more
prudent charitable sector position.

Notes

1 Rod Watson, “Charity and the Canadian Income Tax: An Erratic History,” The
Philanthbropist 5(1) (1985): 8, accessed September 15, 2014, http://thephilan
thropist.ca/original-pdfs/Philanthropist-5-1-618.pdf.

2 Watson, “Charity and the Canadian Income Tax,” 11.

3 “Canada Revenue Agency: Charities Directorate Update,” Canada Revenue
Agency (Ottawa, November 2008), 19, accessed August 25, 2016, http://www.
globalphilanthropy.ca/images/uploads/CRA_Charities_Directorate_Update_
November_2008.pdf.


http://thephilanthropist.ca/original-pdfs/Philanthropist-5–1–618.pdf
http://thephilanthropist.ca/original-pdfs/Philanthropist-5–1–618.pdf
http://www.globalphilanthropy.ca/images/uploads/CRA_Charities_Directorate_Update_November_2008.pdf
http://www.globalphilanthropy.ca/images/uploads/CRA_Charities_Directorate_Update_November_2008.pdf
http://www.globalphilanthropy.ca/images/uploads/CRA_Charities_Directorate_Update_November_2008.pdf

The Prevention of Harm Regulator 137

4 “Who We Are: Our Mission,” Canada Revenue Agency, last modified June 1,
2011, http://www.cra-arc.gc.ca/chrts-gvng/chrts/bt/mssn_vsn-eng.html.

5 “Budget 2004—Budget Plan: Supporting the Voluntary Sector,” Government of
Canada (2004), accessed September 22, 2015, http://www.fin.gc.ca/budget04/
bp/bpc4d-eng.asp#voluntary.

6 Joint Regulatory Table on Regulatory Reform, Final Report, accessed Septem-
ber 15, 20135, http://www.vsi-isbc.org/eng/regulations/pdf/jrt_final_report.pdf.

7 Ontario Law Reform Commission, Report on the Law of Charities (Toronto:
Law Reform Commission, 1996), accessed October 2, 20135, https://archive.org/
stream/reportonlawofchaOlonta#page/n1/mode/2up.

8 Liberal Party of Canada, Securing Our Future Together: Preparing Canada for
the 21st Century (Ottawa: Liberal Party, 1997), 67, accessed October 11, 20135,
http://web.archive.org/web/19980423142109/http://liberal.ca/download/plan-e.
pdf.

9 Panel on Governance and Accountability in the Voluntary Sector, Building on
Strength: Improving Governance and Accountability in Canada’s Voluntary Sec-
tor: Final Report (1999), accessed September 22, 2015, http://www.ecgi.org/
codes/documents/broadbent_report_1999_en.pdf.

10 Joint Tables (Voluntary Sector Joint Initiative, Canada), Working Together:
A Government of Canada/Voluntary Sector Joint Initiative: Report (Ottawa:
Voluntary Sector Initiative, 1999), accessed September 22, 2015, http://www.
vsi-isbc.org/eng/knowledge/working_together/pco-e.pdf.

11 Joint Regulatory Table on Regulatory Reform, Final Report, 4.

12 Liberal Party of Canada, Real Change: A New Plan for a Strong Middle Class
(2015), 34, accessed January 10, 2016, https://www.liberal.ca/files/2015/10/
New-plan-for-a-strong-middle-class.pdf.

13 United Kingdom, Prime Minister’s Office, “New Funding and Powers to Tackle
Abuse in the Charity Sector,” Press Release, October 22, 2014, accessed Octo-
ber 23, 2016, https://www.gov.uk/government/news/new-funding-and-powers-
to-tackle-abuse-in-the-charity-sector.

14 Rebecca Cooney, “Charging Charities for Regulation Is ‘Inevitable’, says Shaw-
cross,” Third Sector (September 17, 2015), accessed October 14, 2016, http://
www.thirdsector.co.uk/charging-charities-regulation-inevitable-says-shawcross/
governance/article/1364451.

15 HM Comptroller and Auditor General, The Regulatory Effectiveness of the
Charity Commission, National Audit Office Report (HC 813, Session 2013-14,
4 December 2013), accessed October 11, 2015, https://www.nao.org.uk/wp-
content/uploads/2013/11/10297-001-Charity-Commission-Book.pdf.

16 Rajeev Syal, “Charity Commission ‘Not Fit for Purpose’, Says Margaret
Hodge,” Third Sector, December 4, 2013, accessed October 14, 2015, http:/
www.theguardian.com/society/2013/dec/04/charity-commission-not-fit-
for-purpose-says-hodge.


http://www.cra-arc.gc.ca/chrts-gvng/chrts/bt/mssn_vsn-eng.html
http://www.fin.gc.ca/budget04/bp/bpc4d-eng.asp#voluntary
http://www.fin.gc.ca/budget04/bp/bpc4d-eng.asp#voluntary
http://www.vsi-isbc.org/eng/regulations/pdf/jrt_final_report.pdf
https://archive.org/stream/reportonlawofcha01onta#page/n1/mode/2up
https://archive.org/stream/reportonlawofcha01onta#page/n1/mode/2up
http://web.archive.org/web/19980423142109/liberal.ca/download/plan-e.pdf
http://web.archive.org/web/19980423142109/liberal.ca/download/plan-e.pdf
http://www.ecgi.org/codes/documents/broadbent_report_1999_en.pdf
http://www.ecgi.org/codes/documents/broadbent_report_1999_en.pdf
http://www.vsi-isbc.org/eng/knowledge/working_together/pco-e.pdf
http://www.vsi-isbc.org/eng/knowledge/working_together/pco-e.pdf
https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf
https://www.liberal.ca/files/2015/10/New-plan-for-a-strong-middle-class.pdf
https://www.gov.uk/government/news/new-funding-and-powers-to-tackle-abuse-in-the-charity-sector
https://www.gov.uk/government/news/new-funding-and-powers-to-tackle-abuse-in-the-charity-sector
http://www.thirdsector.co.uk/charging-charities-regulation-inevitable-says-shawcross/governance/article/1364451
http://www.thirdsector.co.uk/charging-charities-regulation-inevitable-says-shawcross/governance/article/1364451
http://www.thirdsector.co.uk/charging-charities-regulation-inevitable-says-shawcross/governance/article/1364451
https://www.nao.org.uk/wp-content/uploads/2013/11/10297-001-Charity-Commission-Book.pdf
https://www.nao.org.uk/wp-content/uploads/2013/11/10297-001-Charity-Commission-Book.pdf
http://www.theguardian.com/society/2013/dec/04/charity-commission-not-fit-for-purpose-says-hodge
http://www.theguardian.com/society/2013/dec/04/charity-commission-not-fit-for-purpose-says-hodge
http://www.theguardian.com/society/2013/dec/04/charity-commission-not-fit-for-purpose-says-hodge

Taylor & Francis

Taylor & Francis Group

http://taylorandfrancis.com


http://taylorandfrancis.com

8 Reflections on the Long
and Winding Road of Regulation

Bob Wyatt

Introduction

During the last quarter of a century, Canada’s charities have endured a bit of
a roller-coaster ride in dealings with their primary regulator—a slow rise to
a peak, a sometimes wobbly ride in the upper reaches, a few ups and downs,
and a sudden crash to a low point. While the regulator and the sector were
responsible for some of the developments, others—including the drop to
the lowest point in the relationship in that time—had more to do with the
actions of “outsiders,” actions that, by 2015, had led to distrust, hyperbolic
rhetoric, and an unhealthy dose of silliness. The early part of the ride was
complicated by the sector’s own problems with its primary peak body and
by a judicial system that has stilted—in fact, arguably reversed—the devel-
opment of Canada’s charitable sector. And, for good measure, other regula-
tors with peripheral, but important relevance to the sector have, at times,
complicated the relationships. This chapter will discuss briefly the regula-
tory context that exists in Canada, provide a short history of significant
developments and the sector’s role in them, and then examine specific issues
that have existed between the regulator and the regulated. It will end with
an examination of regulatory issues likely to arise in the future.

Regulatory Context

Canada is a federated state composed of ten provinces and three territories.
Under the constitution, the primary responsibility for the supervision and
control of charities rests with the provinces, although only one, Ontario,
has a formal system that deals with the regulation of charities. (Ontario is
also the largest province and the home of the largest percentage of chari-
ties.) However, the primary advantage in being a charity arises under federal
law. Under the Income Tax Act, a federal law administered by the Canada
Revenue Agency (CRA), charities have the privilege of issuing receipts to
donors, allowing them to claim tax credits for their donations. Charities
must obtain registration from CRA and are subject to CRA’s ongoing super-
vision to ensure that they maintain their qualification as charities. Thus the
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government entity with which charities interact most often is CRA. The
Charities Directorate of CRA supervises only charities; non-profits that are
not charities are treated as businesses, although they are tax-exempt busi-
nesses. Practically speaking, in most cases, there is no regulation of non-
profits, although in recent years, CRA has started making noises questioning
whether some non-profits qualify for tax exemption. Individual donors to
non-profits that are not registered charities do not receive any tax credit,
although corporations may be able to deduct such donations as business
expenses.

There is no codified definition of “charity” in the Income Tax Act. CRA
and the courts rely on the common law definition, dating back to the Pemsel
case. There are two types of charities: charitable organizations and charita-
ble foundations. Organizations tend to be the charities that actually deliver
service, while foundations are either funders or fundraisers. The primary
legislative requirement is that charities use their resources for their chari-
table purposes and/or give money to “qualified donees” (a larger construct
that includes all charities plus some other types of organizations). Although
tax credit for charities has existed since the introduction of an Income Tax
Act in 1918, the requirement for charities to register and maintain registra-
tion has existed only since 1967.

Throughout the last 25 years, the primary point of disagreement between
the charitable sector and government has been the involvement of charities
in public policy issues—so-called political activities, a theme that will be
explored in more depth later in this chapter. Initially, there were no provi-
sions in the Income Tax Act that dealt with the issue. Following some high-
profile incidents, the Income Tax Act was amended in 1986 to provide that
so long as a charity expends “substantially all” of its resources on charitable
activities, it will not lose its charitable registration if it engages in political
activities that are incidental and ancillary to its purposes. CRA considers
“substantially all” to mean 90 per cent, although recent research raises the
question of whether that is an accurate interpretation of judicial rulings.!
There was (and is) an ongoing debate as to whether this provision amended
the common law or simply created a “safe harbour” that provided chari-
ties with some assurances that their involvement in some types of political
activities were immune from criticism.

The ’90s: Discontent and the Start of Something Big

The early 1990s featured a level of discontent with the regulator, at least
amongst those who spent a lot of time dealing with it. There were com-
plaints about delays in dealing with applications for registration as well as
what was seen as the regulator’s narrow application of the Pemsel catego-
ries. Some in the sector looked longingly across the Atlantic Ocean and cov-
eted the Charities Commission for England and Wales, seeing a progressive
and supportive regulator—one that moved the concept of charity forward
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rather than keeping it in what was seen as the “stilted past” of the Pemsel
era. Some of the criticism was aimed at the courts. The appeal mechanism
to challenge decisions of the charities regulator is complex and expensive.
Unlike other issues that flow from the Income Tax Act, charity matters are
not heard in the relatively informal atmosphere of the Tax Court of Can-
ada, but rather go to Canada’s second-highest court, the Federal Court of
Appeal. Criticism was (justifiably) levelled that an organization that had
been refused charitable status was highly unlikely to have the resources to
launch such an appeal. As a result, there is scant Canadian jurisprudence in
the area of charity law.

As the *90s continued, more focus started to be paid to the question of
“political activities”: the engagement of charities in public policy issues.
Two cases—both involving pro-life organizations that had their charitable
status revoked—became the focus of much attention.? While not necessarily
endorsing the positions or actions of the two organizations, sector leaders
feared a clampdown on any involvement by charities in political activities.
At around the same time, a new charity was created, the Institute for Media,
Policy and Civil Society (IMPACS). Although much of its work was to be
aimed at promoting a free press and democratic engagement internationally,
it became a significant voice in the Canadian sector as it railed against any
restrictions on a charity’s ability to advocate. Throughout the latter part
of the 1990s, the federal government began making significant cutbacks in
funding programs, including many that supported charitable organizations.
This confluence of funding issues and concerns about policy engagement
prompted a number of national organizations to form the Voluntary Sec-
tor Roundtable. While it had no mandate from the broader sector (and,
in fact, excluded some significant parts of the sector), the members of the
Roundtable used their contacts and influence in making the sector’s case to
the federal government.

The year 1997 brought two significant successes for the Voluntary Sec-
tor Roundtable. The governing Liberal Party (a centre-left party) issued a
policy platform document that included a commitment to developing a new
relationship with Canada’s voluntary sector.® The document recognized
that the sector was responsible for delivery of many government programs
and services, and that there was a need to re-examine the working arrange-
ments between government and the sector. The other success came from
the publicity surrounding the Roundtable’s appointment of the Panel on
Accountability and Governance in the Voluntary Sector. The Broadbent
panel, (informally named after its chair, the former leader of the federal
New Democrats, traditionally the left-leaning party in Parliament), deliv-
ered its report some 14 months later.* Amongst its other recommendations,
the panel called for a statutory definition of charity that would include all
of the Pemsel categories but encompass other types of organizations that
provide public benefit. It also called for establishment of a commission
that would take on some quasi-regulatory functions, while also providing



142  Bob Wyatt

support to charities and those wishing to become charities. Finally, of note,
the Broadbent panel called for re-examination of the rules on advocacy, say-
ing that the “10 per cent rule” should be only an approximation and that
the ability of charities to engage in non-partisan political activity should be
affirmed.

These two successes led to a third: the federal government announced a
new type of initiative. An innovative form of policy making, the “Working
Together” project, would involve three “tables” comprising equal numbers
of senior public servants and senior people from the voluntary sector. Each
table was co-chaired, with one co-chair coming from government and the
other from the voluntary sector. The tables were given only three month
to “scope out” the issues involved in their various mandates: building a
new relationship, supporting capacity building, and regulatory reform. The
regulatory reform table identified a number of issues that required rethink-
ing, ranging from the form of the regulatory body, through the release of
regulatory decisions, to reform of the rules relating to advocacy and the
introduction of intermediate sanctions, giving the regulator some opportu-
nity to penalize inappropriate conduct by a charity with something short of
revocation of its charitable status.

Only months following the release (to generally positive reviews) of the
“Working Together” report, the federal government went one step further,
announcing in 1999 a five-year, $95 million project entitled the “Voluntary
Sector Initiative.” This was to be a longer-term, more structured version of
“Working Together,” this time with the creation of seven joint tables, again
equally populated by senior public servants and people from the voluntary
sector. One of the tables was to be known as the Joint Regulatory Table
(JRT).

So while the decade of the 1990s started off with much heat and little
light, the last part of the decade led to an unprecedented involvement of the
voluntary sector in the development of policy recommendations, including
proposals for regulatory reform affecting charities. The engagement of the
Voluntary Sector Roundtable with the federal government paid significant
dividends: while issues were still outstanding, there was a sense within the
voluntary sector that it was at least “at the table,” a partner in developing
concepts that would impact the sector for years to come. In addition to the
direct discussions with government, sector organizations had another venue
for a review of charity law. This came in 1998, when the Supreme Court
of Canada agreed to hear the first charity law case it had considered in
decades. The Vancouver Society of Immigrant and Visible Minority Women
had been refused charitable registration on the basis that its objects were not
purely charitable. An appeal to the Federal Court of Appeal was lost. Before
the Supreme Court of Canada, the Canadian Centre for Philanthropy—the
leading umbrella organization of charities in the country, and now known
as Imagine Canada—sought and obtained intervenor status, arguing pri-
marily that the regulator’s interpretation of “advancement of education”
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was impermissibly narrow. Although the Society lost its appeal before the
Supreme Court (on a 4-3 split), the Court basically endorsed the Centre
for Philanthropy’s position and significantly expanded the law on what was
“educational” for the purposes of charity law.’

2000-05: The Storm and the Calm

The JRT was co-chaired by the newly appointed director general of the
Charities Directorate and by this author, the executive director of a private
foundation based in western Canada. Its membership included six other
government officials and six other sector representatives. In addition, three
advisers were appointed: one from the Canadian Centre for Philanthropy
(who was also the co-chair of the “Working Together” report on regula-
tory reform); one a lawyer specializing in charity law, and the third a senior
director within the Charities Directorate.

The JRT’s mandate had been set by the federal Cabinet, which, to the
dismay of some in the charitable sector, restricted one aspect of the work
and took another item off the table entirely. At the same time that some
loud voices in the sector were calling for elimination of all or most of the
restrictions on political activity, the JRT was not to examine that issue at
all. Similarly, while some were calling for the creation of a new regula-
tor along the lines of the Charity Commission for England and Wales, the
JRT was allowed to examine institutional models but not to make a recom-
mendation on which model to adopt. Despite these limitations, the Table
undertook its work, looking at issues of transparency and accountability,
business activities by charities, reporting, appeals mechanisms, and interme-
diate sanctions. There were disagreements regarding some of the issues, and
the possible solutions, but the Table never split on government/sector lines.
On any controversy, there were some government and some sector people
on both sides of the issue.

Throughout its work, however, the issue of advocacy was never very far
from the conversation. There were ongoing calls for reform, often informed
by urban myths about the number of charities that had been refused reg-
istration or had lost registration because of their engagement in political
activities. In fact, a study undertaken by the JRT’s secretariat revealed that
in the five years leading up to 2001, an average of only five charities per
year had lost their registration for anything other than failure to file their
annual return.

In 2002, JRT was shown a presentation that Finance officials were intend-
ing to deliver to Cabinet that discussed the advocacy issue. The one-sided
nature of the presentation led to the sector members of the JRT withdraw-
ing to a separate caucus—the first time this kind of split had happened in
the Table’s time together. It was apparent that the advocacy issue could not
be ignored. At the same time, government officials, faced with a Cabinet
instruction, could not acquiesce to allowing the JRT to discuss advocacy.
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The government co-chair of JRT devised an elegant solution, something that
came to be called “the alternative mechanism.” A small group, partially but
not fully drawn from the JRT membership, started its own set of meetings to
examine the existing CRA guidance on political activities. When there were
debates about wording, the sector members of the group were encouraged
to draft their own text, much of which was adopted. The revised guidance
was released almost concurrently with the JRT’s interim report. The more
permissive language and tone of the guidance eased tensions significantly,
and leading sector voices praised the document, saying it provided signifi-
cantly more room for them to engage in activities that they had considered
foreclosed.

While the JRT could not make a recommendation on the form of the
regulator, its report outlined in detail the advantages and disadvantages of
several possible structures. The report provided a constitutional analysis of
why an English-style commission was not a realistic possibility for Canada,
omitting only the fact that when the sector co-chairs met with representa-
tives of a number of provinces, the provincial officials indicated little inter-
est in becoming involved in charity regulation to any significant extent. In
examining the possible structures, the JRT’s report focused primarily on
what the regulator should do and the traits of a good regulator. Happily,
many of those traits were starting to appear within the Charities Director-
ate, as its director general—who was also the government co-chair of the
JRT—had been introducing system improvements even while the JRT was
meeting, reducing processing time for applications, and identifying other
efficiencies, as well as introducing more outreach programs.

The JRT consulted widely on its interim report, holding open meetings in
23 cities across the country, with various combinations of JRT members at
each of the meetings. They heard agreement with many of the recommenda-
tions, disagreement with some, and questions about others, but there were
few questions about either the regulatory structure or advocacy. In each
city, there was a strong turnout of people who worked in the charitable sec-
tor either as employees or as volunteers, and they were not shy in offering
their advice. The JRT delivered its final report® in mid-2003, after spending
a week together finalizing the document. In early 2004, the federal govern-
ment accepted 69 of the 75 recommendations.

As can be seen, throughout this process, the sector was heavily involved
in helping to chart the regulatory environment within which charities must
operate. Sector figures served on the JRT, but others were convening conver-
sations and presenting briefs. A number of sector organizations were sup-
porting IMPACS as it strove to eliminate rules restricting political activity.
The acceptance of the JRT report and the internal improvements that had
been made within the Charities Directorate combined to create an atmo-
sphere of relative happiness by mid-2004, and the sector’s attention moved
on to other issues. But one significant change in attitude contributed to
this state of harmony. Before the Voluntary Sector Initiative, the Charities
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Directorate was often portrayed as evil incarnate—cloistered, uncommuni-
cative, and the least helpful of government departments. There were closer
and ongoing relationships with other departments, many of which provided
funding. Post-Voluntary Sector Initiative, and with the internal changes that
had been made, the Directorate was seen as more open, somewhat more
transparent, and more willing to have discussions than at any time in the
past—a change that was accompanied by significantly less helpful contact
between the sector and other government departments.

2006-12: The Calm Before the Next Storm

In this next period, regulatory issues took an interesting change. It was, of
course, a time when governments around the world were starting to imple-
ment new rules in response to global terrorism. International agreements
were put in place that, amongst other measures, were intended to prevent
charities from being used as vehicles for financing terrorist groups. For rea-
sons both reasonable and unreasonable, CRA’s willingness to communicate
its activities in this area had a firm boundary drawn around it. It was clear
that a new top-secret unit had been created within the Directorate, but no
one would (or could) talk about what it did, or how it was enforcing new
legislation to allow organizations to be refused charitable registration or
have their registration revoked because of ties to terrorism. This remains,
even at the time of this writing, an area in which there is no transparency of
any kind, not even for gross data.

This period also saw the election of a Conservative government. Despite
being a minority government, it began making its agenda clear relatively
early, starting off by cancelling a number of programs under which charities
received funding and announcing cancellation of the Canadian Volunteer
Initiative because it did not align with the government’s priorities. Equally
relevant and disturbing was the new government’s decision to end all min-
isterial advisory committees that had been established, including one set
up to advise the Minister of National Revenue on charity issues. This was
a committee that had its origin in a recommendation from the JRT. Sector
attention naturally turned to issues more related to funding than regulation.

The issue of terrorism and the new government were connected in another
way. Shortly after its election, the government called a public inquiry into
the downing of an airplane that was travelling from Canada to India. The
bombing of the aircraft took place in 19835, long before global terrorism was
a hot topic, but because of criminal investigations and trials, there was no
overarching inquiry until more than 20 years after the crash. The inquiry
was presided over by a retired justice of the Supreme Court of Canada, and
one of the issues examined was the funding of terrorism through charities.
The inquiry’s final report” outlines issues regarding the review of applica-
tions for charitable registration and discusses the potential ease with which
charitable donations could, deliberately or unwittingly, end up in the hands
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of terrorist organizations. While the inquiry found no evidence that the
particular act of terrorism had involved funds flowing through charities, it
cautioned that there had been long-term suspicions that some charities had
financed other terrorist activities. It noted that charities (and even more so,
not-for-profit organizations that are not subject to the same level of regula-
tion as charities) could use their status to flow funding to those who would
do evil. Yet, other than suggesting that CRA be more involved in the intelli-
gence structure looking at terrorism, the inquiry made no recommendations
that would directly impact upon charities.

However, there were activities on the regulatory front that did involve
charities—a crackdown that had the full support of the sector. Over the pre-
vious few years, some organizations had formed tax shelters which were
registered under the Income Tax Act, but which played (at least in the view
of government officials) fast and loose with the rules. The promoters of these
shelters found charities to be fertile ground. Through a variety of agree-
ments and shell companies, they promised “investors” a charitable dona-
tion tax receipt, the value of which far exceeded the amount of money the
investor had put forward. A small number of charities—some naive, some
greedy—became involved and wrote the receipts or allowed the promoters
to write them. CRA launched a major offensive against these tax shelters,
auditing them, disallowing the claimed charitable donations, and imposing
penalties on the investors. The government went so far as to announce that
it would not process any tax return which claimed a charitable tax credit
through one of these shelters until the shelter had been fully audited—a
stance recently struck down by the courts.® Throughout this initiative, sec-
tor leaders spoke out in support of the CRA crackdown, recognizing that
any manipulation of the process for issuing receipts for tax donations was a
threat to the whole sector.

Other regulatory issues were dealt with, often after constructive consul-
tation between the government and the sector. There were changes to the
way in which ethnocultural organizations were treated when they applied
for registration, making it easier for them to become charities—a step that
was probably long overdue, given the increased diversity of the Canadian
population. Another matter was the disbursement quota, which Canadian
charities were—and still are—subject to. This is a requirement that they
expend a minimum amount of money each year on charitable activities.
A problematic aspect of that quota, in which donated dollars were treated
less favourably than funds received from the government, was eliminated,
ending a low-key but lengthy campaign by some sector leaders.

Other actions by the Charities Directorate were less well received. The
Directorate issued guidance on fundraising costs, indicating that at levels of
as low as 35 per cent, it would question whether a charity had ceased being
entirely charitable and had engaged in fundraising to such an extent that
it had become a primary purpose of the organization. The guidance raised
the hackles of fundraisers and, even after amendments, some argued that
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it failed to take into account the variety of situations in which fundraising
costs can be higher for some organizations or campaigns than for others.
Issues of the constitutional authority of the Charities Directorate to enforce
rules about fundraising were mooted and could still come to be tested should
the Directorate ever take enforcement action on these grounds.

Sector attention turned to another proposed regulatory measure, one that
came out of the blue from an unusual source. A backbench member of Par-
liament introduced a private member’s bill that would have imposed a sal-
ary cap on anyone employed by a charity so that a charity that paid anyone
remuneration of more than $250,000 per annum could lose its charitable
registration. In introducing the bill, the member spoke of her father’s dona-
tions to a particular charity. Recently, she said, the publication of salary
levels of people working for government-funded organizations showed that
the chief fundraiser for that charity had received more than $1 million in
the previous year (ignoring entirely that the amount included a severance
payment when he and the charity parted company). The sector’s first notice
of the bill came from a newspaper account, but that led to a flurry of activ-
ity as the sector tried—too late in the game—to explain the realities of the
charitable sector to elected officials. Their protests about the complexities
of some types of charities and the difficulties in attracting and retaining tal-
ent to the sector were in stark contrast to the simple message of the bill’s
promoter: money donated to charity should be used for good causes, not
“outrageous” salaries. In the Canadian parliamentary system, bills intro-
duced by backbench members—particularly those in the opposition party—
usually get little attention and have no chance of passage. That was not the
case here. Instead, the bill seemed to “have legs.” Hearings were held before
a parliamentary committee and the bill’s progress towards passage appeared
inevitable. Only the early prorogation of Parliament for an election saved
the sector from the specter of the salary cap. The member who proposed the
bill did not seek re-election, and the bill was not introduced into the new
Parliament.

The sector was soon to get another surprise. For the preceding ten years
or more, any significant change in charity law or policy was usually pre-
ceded by discussions with representatives of the charitable sector. Those
discussions were sometimes formal, sometimes informal, sometimes with
a large group, sometimes with a smaller group, usually including at least
some of the peak bodies and also on-the-ground charities and affiliated
professionals. But then came Budget 2011 and a provision that suddenly
introduced the concept of “ineligible individuals” into the law relating to
charities. Under this provision, an organization could be refused charitable
registration or lose its registration if an “ineligible individual” is in a posi-
tion of influence within the organization, either as an employee or a board
member. The definition of “ineligible individual” is broad enough to encom-
pass someone involved in a fraudulent tax shelter and someone convicted
of shoplifting 30 years earlier. The sector—and apparently some people
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within the Charities Directorate—were caught totally unaware by the new
provision. While the provision itself is objectionable in a number of ways
(and again, constitutionally questionable), it caused a rift in the relationship
that had existed between the sector and the regulatory departments within
government. It was also in this period that, for the first time, the sector
convened a “national summit,” bringing together people from across the
country to talk about an agenda for the charitable sector to promote. The
national gathering followed a series of regional meetings in which Imagine
Canada, the national umbrella, obtained feedback from charities in their
local settings. The resulting agenda was light on issues related to regulation,
perhaps a sign that things seemed to be running smoothly—but that was to
change very soon after the November 2011 summit.

The sector was not the only group that was meeting. Five years earlier, in
2006, the director general of charities invited his counterparts from England,
Australia, New Zealand, and the United States to meet in Ottawa to discuss
issues of common concern. (This author was an after-dinner speaker at the
first such gathering.) These meetings have continued every 18 months to
2 years (although in recent years, the American regulator has declined to
attend), moving from country to country. The extent to which regulators
are harmonizing their approaches as a result of these meetings can only be
a matter of conjecture.

2012-15: No More Calm, Just Storm

The explosion hit without warning in January 2012. The federal Conser-
vative government had been encouraging development of a pipeline that
would transport oil and bitumen from Alberta across British Columbia to
the Pacific Ocean, thus opening new markets for Canadian oil products.
The pipeline was opposed by almost all environmental organizations,
many indigenous groups, and many people in British Columbia. In mid-
January 2012, the then Minister of natural resources issued an open letter,
in which he wrote,

Unfortunately, there are environmental and other radical groups that
would seek to block this opportunity to diversify our trade. Their goal
is to stop any major project no matter what the cost to Canadian fami-
lies in lost jobs and economic growth. No forestry. No mining. No oil.
No gas. No more hydro-electric dams.

These groups threaten to hijack our regulatory system to achieve
their radical ideological agenda. They seek to exploit any loophole they
can find, stacking public hearings with bodies to ensure that delays kill
good projects. They use funding from foreign special interest groups
to undermine Canada’s national economic interest. They attract jet-
setting celebrities with some of the largest personal carbon footprints
in the world to lecture Canadians not to develop our natural resources.
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Finally, if all other avenues have failed, they will take a quintessential
American approach: sue everyone and anyone to delay the project even
further. They do this because they know it can work. It works because
it helps them to achieve their ultimate objective: delay a project to the
point it becomes economically unviable.’

The Prime Minister sought to shock Canadians with news that Canadian
charities were accepting funds from donors and philanthropic organizations
outside the country, something which came as no surprise to anyone, since
it had been happening for decades and was, in fact, authorized by a treaty
between Canada and the United States. The Minister of the environment
charged, in the House and the media, that some charities were launder-
ing “offshore money” from foreign foundations.!® Then, the public safety
Minister joined the furore, issuing a statement on the government’s strategy,
reported in the press, as aimed to

target not only known terrorist groups but “vulnerable individuals”
who could be drawn into politically inspired violence.

. in addition to foreign threats, the government would be vigi-
lant against domestic extremism that is “based on grievances—real or
perceived—revolving around the promotion of various causes such as ani-
mal rights, white supremacy, environmentalism and anti-capitalism.”!!

Up to this point, the sector’s response came primarily from environmen-
tal organizations, although Imagine Canada called upon the Environment
Minister to either report evidence of money laundering to police or to with-
draw the accusation. He did neither. But the rest of the sector was about
to be caught up in the drama. In the 2012 budget, the federal government
announced that it was giving additional resources to CRA to exercise greater
supervision over political activities engaged in by charities. Included in this
direction for increased vigilance was funding to conduct a “political activi-
ties audit project” that would undertake special projects to examine a num-
ber of charities to ensure that they remained within the permissible limits
when they engaged in political activities. The government also announced
changes to the annual reporting form, requiring charities to report on fund-
ing they received from outside Canada to engage in political activities.
Finally, it required that when a foundation provided a grant to a charitable
organization to undertake political activities, both the foundation and the
charitable organization had to report the spending as political activities.

As the first round of audits (a total of 60 over four years) was commenced,
charges were levelled that the Charities Directorate was choosing audit
“targets” based on direction from politicians. The charges persisted despite
denials from both elected officials and the director general of the Charities
Directorate. Both the major opposition parties in Parliament accused the
government of acting in bad faith and trying to intimidate charities and
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stifle dissent. In the run-up to the October 20135 election, both parties com-
mitted to creating more liberal rules for political activities by charities. The
commentary from the sector and on its behalf was reminiscent of that in the
1990s. There were claims of advocacy chill, and some say there are now
fewer charities engaged in political activities, although the statistics drawn
from the annual reporting form of charities do not support this. The Chari-
ties Directorate has also been charged with becoming politicized, and there
have been increasing calls for a new regulator, independent of government.
In short, over the course of 25 years, the sector has come full circle.

One new development was an attempt to try to improve the “brand” of
Canada’s charities. Imagine Canada’s Standards Program sets out 73 stan-
dards that, according to Imagine Canada, are indicators of a well-operated
charity. The standards cover board governance, fundraising, financial
accountability and transparency, staff management, and volunteer involve-
ment. In some cases, there are varying degrees of compliance required,
depending on the size of the charity. If an organization is able to demon-
strate compliance with all of the standards, it is “accredited” and authorized
to use a trust mark to indicate its status. While some greater public educa-
tion of the meaning of the trust mark still needs to be accomplished, there
are anecdotal reports from accredited organizations that they have found
their accreditation welcomed by donors and funders. At one point, it was
suggested that the Standards Program could lead to a form of self-regulation
by the charity. There is little talk of that as the program develops, likely a
recognition that government is unlikely to allow self-regulation of organiza-
tions which, through the issuance of donation receipts, allow taxpayers to
claim income tax credits, estimated by the federal government to amount to
more than $2 billion in forgone revenue.

2015 and Beyond: The Great Unknown

In the October 20135 election, the Liberal party won a majority government.
In its platform document, the party said,

We will allow charities to do their work on behalf of Canadians free
from political harassment, and will modernize the rules governing the
charitable and not-for-profit sectors.

This will include clarifying the rules governing “political activity,”
with an understanding that charities make an important contribution
to public debate and public policy. A new legislative framework to
strengthen the sector will emerge from this process.'?

There have been no indications of how quickly it will move on the whole of
this commitment. However, a first step was taken in January 2016, when the
government announced cancellation of the political activities audit project.
Of the 60 audits that were to take place under the project, 6 had not yet
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commenced, and they were cancelled. The other 54 audits would continue
in the normal course. The news release issued by the government' said
that 30 audits had been completed, resulting in five charities being noti-
fied that CRA intended to revoke their registration. But the release also
revealed that even in those five cases, involvement in political activities was
not the primary reason for the intention to revoke. As of the date of this
writing, none of those five charities has yet lost its charitable status; they
have appeals that are proceeding within CRA. Only when revocation takes
place, or an appeal is made to the Federal Court of Canada, will anyone be
able to obtain any information about the identities of the five charities or
their alleged transgressions.

For the remainder of the government’s pre-election commitment, there is
not yet any indication of what form any changes will take. The reference to
“a new legislative framework to strengthen the sector” came as a surprise
to many in the sector, and no one has publicly indicated knowledge of its
meaning. In these early post-election days, the sector leadership is uncertain
of the future, or of what it would include if the government were to ask for
a list of priorities. There are, however, a few key themes, as outlined in the
following sections.

Political Activities

The pre-election platform is clear that there will be some change to the
rules regarding political activities. That could take the form of increasing
the 10 per cent limit or it could involve following court decisions in other
countries and statutorily removing the prohibition on charities having polit-
ical purposes. In September 2016, CRA announced that it was starting a
consultation process to examine the political activities policy. However, the
consultation seems focused more on whether the existing rules are clear
and understood. One of the consultation questions does ask whether the
rules on political activity should be changed and, if so, in what ways. How-
ever, there has been no indication from the government that it is paying any
attention to jurisprudence from other jurisdictions that has eliminated the
suggestion that charities may not have a political purpose so long as it is
incidental to another charitable purpose.

The Regulator

In terms of the regulator, some are predicting that some sort of independent
regulator will be created, with CRA being left only to administer the chari-
table donation tax credit. Given that the party announced that it would go
into deficit to allow for funding of infrastructure, it is questionable whether
it would undertake the expenditure of creating an entirely new body, partic-
ularly when federal constitutional authority over charities is limited. Sugges-
tions of some sort of federal-provincial arrangement for the establishment
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of a charities commission would seem to fly in the face of recent attempts
at obtaining national agreement on issues such as securities regulation. One
step introduced by the previous government and continuing under the cur-
rent government is greater use of technology for charity reporting. Cur-
rently, all 86,000 charities must submit a paper report each year, and the
information is then keyed in to allow some data searching. CRA has been
given the resources to move to a fully electronic reporting system.

Appeal Mechanism

It might be hoped that one step the new government would be prepared to
take is changing the rules for judicial reconsideration of decisions relating
to charities, moving the jurisdiction to the Tax Court. In addition to provid-
ing a real option to organizations that have been refused charitable status,
this would allow for Canada to develop a greater breadth of jurisprudence.
It might also be hoped that hearings de novo, rather than on the record,
might lead to the expansion of our understanding of what is charitable in
the modern day, something hoped for in early charity law cases but rarely
seen in Canada.

Social Finance

The phrasing in the Liberal party platform may also signal that the govern-
ment will introduce legislation governing so-called social entrepreneurial
activities and/or social finance. The federal government has been promising
such legislation for a decade, and there are parts of the sector that believe
it is a priority. Others remain more cautious about the impacts and the
potential for scandal. The possibilities of new legislation were discussed as
far back as the work of the JRT and Working Together. At one point, it was
suggested that a Charities Act could be introduced to combine the federal
incorporation rules of non-profit organizations and the necessary tax rules.
In addition to creating a simpler legislative structure, such a stand-alone act
could avoid one of the major pitfalls of having charities dealt with in the
Income Tax Act—that is, language used for a particular situation in one
part of the Act is inappropriate when it is applied to charities. A Charities
Act could resolve that issue, with the Income Tax Act limited to setting out
the tax credits that would apply to donations to charities. The conversation
went nowhere, in part because Industry Canada, the department respon-
sible for the supervision of federally incorporated bodies, was designing
its own legislation, which paralleled the legislation applicable to for-profit
corporations. After several false starts, the new legislation, the Canada Not-
for-Profit Corporations Act, was finally enacted, but even Industry Canada
officials have admitted this Act is designed for non-profit corporations such
as airports and port authorities. Its rules are, in large part, far too complex
and of questionable application for charities. But the sector was unable to
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stop the train that had started moving, and it now has legislation that is
likely to result in massive non-compliance.

Regulation of Non-Profits

The reference in the platform document to non-profits (other than charities)
could represent a huge—potentially unfathomable—change. The types of
groups that are exempt from taxation because they are non-profit is vast,
ranging from neighbourhood book clubs and community leagues to profes-
sional bodies such as the Canadian Medical Association. Although there
are some legislative provisions requiring the largest of them to file annual
returns with CRA, there has traditionally been little supervision of this.
However, in recent years, CRA has questioned whether some organizations
have maintained their non-profit status. It bases this on a number of tests—
most of them ridiculed by observers—such as whether the organization has
any surplus at the end of its fiscal year. Some of the material has suggested
that a charity must plan to have no money at the end of the year, ignoring
the fact that larger organizations would be operating imprudently if they did
not have some form of reserve. Despite requests that CRA actually assess
tax against one of these organizations so that the matter could be litigated,
it appears that no such assessments have been made.

Both groups that were involved in reviewing legislation—the Working
Together group and the Joint Regulatory Table—had mandates that included
examining non-profit organizations as well as charities. Both groups declined
to do so, reporting that the number and varying nature of non-profit groups
would require a larger and more complex study than either had been given
the time or resources to undertake. It is possible that the pre-election plat-
form position anticipates the new government being able to establish rules
for non-profits that are not charities, although there have been no signals
as to what those rules might be. The next few years may see significant
changes in the regulation of Canada’s voluntary sector. Or once again we
might see only tweaking at the edges.

Sector Infrastructure

One issue that is likely to work to the detriment of charities is the absence
of effective and appropriately funded umbrella organizations. It can reason-
ably be argued that sector infrastructure is sorely lacking. Imagine Canada is
seen as a leading voice on behalf of the charitable sector, and it has engaged
regularly with the federal government. Some of that engagement has been
successful; other attempts have allowed Imagine Canada to be heard, but
its advice ignored. But like many infrastructure organizations around the
world, Imagine Canada’s funding is precarious at best, and its membership
is a small fraction of the number of charities and other non-profits. This
can be explained in part by the fact that if Imagine Canada is successful,
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all organizations stand to benefit: why should all of them pay membership
if they are going to get the benefits of legislative and regulatory change
whether they are members or not. This “freeloader” syndrome is not unique
to Canada, but it has hampered infrastructure organizations at both the sec-
tor and sub-sector level. At one point, Canada was relatively generous in
its government funding of sector infrastructure organizations; those days
have long since passed. Some sub-sector organizations, particularly those in
the area of the arts and poverty alleviation, were totally defunded and have
either ceased to exist or have become a shadow of their former selves.

Government Relations

The sector has also suffered because of its concentration on relationships
with the government of the day, rather than with all parliamentarians. This
phenomenon was most clearly evident when the Conservative party became
the government in 2006. The sector had had little engagement with the
party when it was in opposition, and it was perceived (inappropriately,
I would argue) as more closely aligned with the Liberal party, with some
sympathies for the New Democratic Party. Its engagement with the broader
group of parliamentarians of all stripes has been minimal. Although the
involvement of politicians in voluntary organizations is almost mandatory
if the politician is to be elected, the Canadian sector has been unsuccessful
in engaging cross-party involvement. There is no “caucus” of parliamentar-
ians who have been engaged with the voluntary sector, and there has been
little in the way of relationship building with backbenchers—a problem that
became painfully evident with the introduction of the bill to cap the salaries
of charity employees. Comments by backbenchers during debates and com-
mittee hearings on the bill revealed a painful lack of knowledge of the basic
facts of the charitable sector or its regulation.

The lack of funding—and consequent lack of capacity—of infrastructure
organizations (federal, provincial, or municipal; sector wide or sub-sector
in focus) is not solely the fault of governments. Indeed, the de-funding of
umbrella organizations in the 1990s and in the first part of the twenty-first
century demonstrated the problems with relying too heavily on govern-
ment funding. The charitable sector itself—including, most particularly,
foundations—have been glaring in their refusal to provide sustained fund-
ing to infrastructure; individual charities have been equally glaring in their
refusal to pay even modest membership fees.

For at least the period from 2015 to 2019, Canada will be governed by a
political party which has said that it will change rules to allow charities to
serve their beneficiaries better. The question is whether there will be organi-
zations in the sector who can and will help the government understand how
best to do that. The alternative is to fall into the patterns of the past, when
hundreds of charities would write to the government each year prior to
the budget being delivered asking for small and self-interested changes that
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would benefit the few, but not the many. In short, the chances for regulatory
reform and benefit to charities and those they serve will depend, to some
significant extent, on the ability of the charitable sector to start acting like
a sector, including anointing one or more infrastructure organizations with
their support, both moral and financial.
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9 The Evanescent Regulator

Trevor Garrett

Introduction

The Charitable Uses Act 1601, commonly referred to as the Statute of Eliza-
beth I, was probably a dog-eared, yellowing piece of legislation when James
Cook first landed in New Zealand in 1769 and made proclamations which
helped ensure that Britain became New Zealand’s mother country. In 1840,
the Treaty of Waitangi, a treaty signed by representatives of the British
Crown and Maori chiefs from tribes throughout New Zealand, gave Britain
sovereignty over New Zealand and the right to govern the country, and
gave Maori the rights of British subjects. Thirteen years later, the Charitable
Trust Act 1853 created the first Charity Commission in Great Britain. The
Britain of 1601, and indeed the Britain of 1840 and 1853, was quite differ-
ent from the society that has developed in New Zealand. However, it is the
definitions of charity that have flowed from those times that have helped
define charitable purposes in New Zealand to the present day.

Charitable purpose is an important consideration for organizations in
New Zealand for three main reasons. First, trusts for charitable purposes
can be established even though they lack certain requirements of standard
trusts.! Second, some grant givers are only able to give grants to organiza-
tions that have charitable purposes.? Third, and perhaps most importantly,
there are significant tax advantages for organizations that are charities.?
For many years, organizations, in a practical sense, determined for them-
selves whether they were charities and whether they were entitled to the
tax benefits allowed to charities. The Department of Inland Revenue (IRD)
had responsibility for administering the tax regulations as they applied to
charities, but as there was no mandatory reporting of financial information,
organizations for the most part assessed their own tax benefits. Newly form-
ing charities would sometimes approach the IRD for a “letter of comfort,”
which would state that they were eligible for tax exemptions, but the letter
had no legal standing, and the IRD had no procedures for ensuring that
the charitable purposes were being carried out, or that the organization
did not change the rules under which they operated. Further, there was no
information as to how many charities there were in New Zealand and how
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much the cost of the tax exemptions was worth.* The journey to establish-
ment of New Zealand’s Charities Commission included a number of work-
ing parties and committees that considered matters such as the regulation of
charities and the provision of tax benefits for organizations with charitable
purposes.®

Charities Act 2005

The Charities Bill was introduced to Parliament in March 2004. In intro-
ducing the Bill, the Minister of Commerce noted that it would

bring New Zealand into line with other Commonwealth countries
where reporting regimes for charities are commonplace [and be] the
first step towards instigating measures to satisfy New Zealand’s obli-
gations under the Financial Action Task Force’s eight special recom-
mendations relating to the financing of terrorist organizations through
not-for-profit entities.®

The Bill was considered by the Social Services Committee of Parliament,
which received a large number of submissions showing general support
for the establishment of a Charities Commission.” The Committee recom-
mended that the Commission should have a role in supporting and educat-
ing charities; it should be independent as an “autonomous Crown Entity,”
and there should be no change to the definition of charity. The IRD would
retain its tax-related responsibilities.

The Charities Act was assented to in April 2005, and the Charities Com-
mission commenced in July 2005. The Commission was, as recommended,
established as an Autonomous Crown Entity (ACE). An ACE is defined
in the Crown Entities Act 2004, which provides that an ACE is indepen-
dent in its decision making, but it must “have regard to government policy
when directed by the responsible Minister.”® The Social Services Committee
Report noted that “Particular concern was expressed at the prospect that
the government might be able to directly or indirectly influence the registra-
tion or deregistration of particular charities to reflect government policy.””
The Act makes some changes to the definition of charitable purposes, which
may be unique to New Zealand. It provides that

the purpose of a trust, society or institution is a charitable purpose
under this Act if the purpose would satisfy the public benefit require-
ment apart from the fact that the beneficiaries of the trust, or the mem-
bers of the society or institution, are related by blood. . . .1°

This is because many Maori organizations are based around iwi or hapu
(tribes), and by definition there are significant blood relationships within
those structures. This wording was based on existing New Zealand tax law
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and provided the Commission with some challenges in terms of its inter-
pretation. In particular, the challenges related to how small a group could
become before a public benefit became a private benefit.

The Charities Commission in New Zealand

Establishing the Charities Commission as a new operating organization
involved work in four general streams. These were organization develop-
ment, information technology, registration systems development, and public
awareness raising. While significant planning went into the establishment of
these themes, in fact, the process might be most aptly described as “mud-
dling through.”

Organization Development

The life of the Commission has run through four distinct phases: establish-
ment, registration, moving to business as usual, and disestablishment. Prior
to the Commission’s board being appointed, an establishment unit within
the Ministry of Economic Development commenced work to set up the orga-
nization. When the board was appointed, the establishment team, who were
initially consultants, became the staff of the Commission. A chief executive
was appointed within several months of the board being appointed, and
over a period of time, permanent staff replaced the consultants. There were
significant challenges in establishing the new organization. For example,
in an effort to develop and retain institutional knowledge, permanent staff
replaced consultants and often had to take on a wider range of duties than
was envisaged in their job descriptions. As new staff were appointed, the
roles that earlier appointed staff undertook were reduced. Some staff found
this constant changing of their roles unsettling. Others were uncomfort-
able with the absence of operating procedures and internal policies, which
had not been developed because they were not a development priority. And
while some people joined the Commission thinking they wanted to be a
part of a start-up organization, they found the disorganization a difficult
environment to work in. Established organizations have tradition, history,
and culture; as with other start-up organizations, the Commission had none
of that.

At the time, there were a number of charity regulators around the world,
but their organizational models were not helpful in establishing the Com-
mission, although their experience in interpreting charity law was. In 2006,
the Canada Revenue Agency convened a meeting of charity regulators from
common law jurisdictions, and this and subsequent meetings were very
helpful in obtaining a more detailed understanding of the issues involved in
the regulation of charities.

The main focus of organization development was preparing for charity
registration. The key tasks for this were developing appropriate information
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technology, growing public awareness, and developing the registration
process. The second part of organization development was setting up the
organization to process a large number of applications for registration as
a one-off event. Unlike some other jurisdictions, every organization that
wanted to be a charity needed to be registered by the Commission before a
specified date (30 June 2008) in order to retain any tax benefits. This meant
that a significant but unknown number of charities needed to be registered
within a short period of time, which would require a body of staff who
would not be needed once the processing of those initial applications was
completed. A large number of fixed-term employees, predominantly first-
year law graduates, were recruited and trained. The feedback from these
staff showed that the work of an analyst was interesting and challenging for
a short period of time, but that it became repetitive after 12 months, and
they were happy to move on to other employment. Because the decision as
to whether an organization had a charitable purpose in the legal sense was a
relatively complex one, it took three months to train a new employee to the
point where he or she was comfortable reviewing applications without con-
stant supervision. That created its own difficulties, as training a new staff
member inevitably reduced the productivity of the trainer at a time when a
high-processing throughput was required.

Once this initial processing load for registration was completed, the Com-
mission had to move to a “business-as-usual” footing, which involved a
restructure of the organization and included the recruitment of some of the
fixed-term employees to permanent positions. Setting up a culture for the
Commission was important. It was a regulator, dealing with some difficult
legal concepts, but those being regulated were there to do things to benefit
the community and wanted to get on with their work with a minimum
of interference. Getting the regulatory balance right was critical. From the
start, appointments from outside the public sector were made. It was con-
sidered important to recruit people who had a strong feel for the charity
sector. There was also a need to have people who understood the principles
of effective regulation. Given the need to interpret legislation, case law, and
governing documents, it was inevitable that a core body of those employed
were lawyers.

A culture of questioning and challenging was put in place. Decision mak-
ers are gatekeepers. They make determinations as to what is acceptable and
what is not. In doing so, they might take a stance of being literal in apply-
ing the law, or they might be interpretive. There are three types of decision
makers in charity regulation. First are those who seek to push boundaries.
In doing so, they are looking at how they can reflect changes that might be
happening in society more closely. Second, there are those who are most
comfortable with the status quo, seeing no need to make changes. Third are
those who pull away from the status quo, who look at previous decisions
and want to withdraw from that position. Gatekeepers also bring their own
backgrounds to the decision-making process, but the art of decision making
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is on the one hand to disregard particular personal beliefs, while on the
other hand making use of background information that might add to an
overall picture. In the case of the Commission, the chief executive encour-
aged the pushing of boundaries, at least to the extent that all points of view
could be assessed before decisions were made. That did not necessarily mean
that all staff shared that view, and it was necessary to build safeguards so
that no one person could act as a final gatekeeper. Those staff having daily
interactions with charities in their public awareness role were encouraged
to challenge those who were developing the registration processes. Analysts
considering applications were encouraged to challenge the legal views of
other analysts. That culture of challenging and questioning was encouraged
up to the level of the chief executive, with the intent to ensure that the best
decisions were made within the Commission, that there was a high-level
understanding of the whole charity sector, and that the affect of communi-
cation methods and decisions was clearly understood.

A culture of being client centred was also developed. This meant that
all publications were to be in plain English, and consideration was always
given to making things as easy as possible for applicants. While such a cul-
ture sounds straightforward, in reality it was not. First, a client-centred
focus is not typical of public-sector organizations, which more usually
expect clients to fit their behavior into the requirements of the public-sector
agency. Second, such a focus means that the regulator must understand the
different needs of members of the public. This can be a challenge, as those
needs are varied and do not always cope with a “one-size-fits-all” approach.
Further, a staff member’s own personal background might mean that he or
she has not been exposed to the wide variety of people that make up the
New Zealand community. To help gain a better understanding of the sector,
most staff were encouraged to attend public events, both in Wellington and
around the country, and to interact with the people involved in the sector.
Analysts were encouraged to phone applicants directly if they thought that
such communication would expedite the resolution of an issue. The result
of having such a culture meant that, as evidenced from regular feedback
surveys, there was a generally positive relationship between the sector and
the Commission.

Information Technology

Prior to the establishment of the Commission, the establishment unit com-
menced the development of a bespoke computer system based on a particu-
lar decision-making model for registration. That involved a fixed price fixed
delivery date contract. When the Commission reviewed its legislation in
terms of registration requirements, it was clear that the assumptions made
for the bespoke system needed to change. Consequently, both the costs and
the time frame for the system started to escalate. A staged development
was introduced so that by the time registration was to commence, those
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components of the system that would allow for registration applications
online, and application processing, would be available. This development
was occurring in an environment where there were considerable external
and internal pressures to get registration started. Registration commenced
on the agreed date, but the system at that stage had only limited capacity.
While it did allow for applications to be made online and to be processed,
it did not allow for the filing of annual returns, sharing of information, or
for the statutory requirement of a search of the register, and it lacked some
functionality for application processing.

At that stage, the Commission decided to review its options in terms of its
IT system, which resulted in a decision to replace the bespoke system with
a Customer Relationship Management package system. The new project
was completed within a relatively short period, and there was a transition
from the bespoke system. The new system was significantly less expensive to
develop, provided greater ongoing flexibility and lower ongoing costs, and
was user-friendly for both applicants and registration analysts. The system
allowed for online registration, notices of change, and annual returns; back
office processing and search functionality; public search capacity; and infor-
mation sharing.

Public Awareness Raising

When the Commission was established, there was no common database and
little information on the numbers, names, or contact details of charities in
New Zealand. It was also assumed that charities were not aware that they
needed to register as a charity in order to retain the tax exemptions that
they were eligible for. Initial internal estimates suggested that there would
be 15,000 charities in New Zealand. During the awareness-raising process,
it became clear that the some of the assumptions made to reach that figure
were incorrect and that it was too low. A revised estimate of 25,000 was
used for budgeting and planning purposes. Later figures from the Depart-
ment of Statistics estimated that there were 97,000 not-for-profit organiza-
tions in New Zealand, although it was acknowledged that many of these
would not qualify as charities.!! It also became clear that the public had a
poor understanding of the meaning of the word charity. For many it was
confined to an organization that provided funds or services of a welfare
nature.

The Commission did not have a large advertising budget to promote
registration and therefore took a sophisticated, but low-key approach to
awareness raising. That approach recognized the potential breadth of the
definition of a charity, identified the variety of different sectors, identified
the layers within each sector, and also identified all of the sources from
which those sectors received information. Potential charities, professional
bodies, and the media were targeted at national, regional, and local levels by
way of meetings and workshops. An extensive email list was developed, and
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regular updates were sent out, with the feedback revealing that these were
shared in turn with a larger number of people. The feedback also showed
that people were receiving the same information from multiple sources. At
the end of the initial registration period, the Commission was satisfied that
the majority of charities would have been aware of the requirement to reg-
ister and of the registration process.

Registration

One of the biggest challenges faced by the Commission was development of
the registration process. This started with the preparation of an application,
either on paper or online, then came processing of an application, including
developing knowledge on charities law, and decision making concerning
registration. As noted earlier, one of the challenges, and difficulties, was the
development of an application and review process that would work, while
at the same time developing an IT system that reflected those processes.
This proved not to be an easy task. As the application forms were being
drafted, the wording of the draft forms was tested in workshops in several
centres around New Zealand to satisfy the Commission that they were eas-
ily understood and user-friendly. It was mindful that its public ranged from
people who had a high level of skill in understanding the processes, through
to people with very low skill levels, generally those in smaller organizations.
There was a motivation to target the application process to a level at which
applications could be completed simply, with no need for a high level of
skill, particularly in legal matters.

While the application process was being developed, it was also necessary
to develop guidance for, and train registration staff on, charities law so that
by the time the first application was received, registration staff had a suffi-
cient understanding of the legal criteria for registration. The guidelines were
developed using the Charities Act 2005,'? extensive reviews of New Zealand
and international case law, and reviews of the major textbooks on charity
and trust law. Further refinement was carried out by reviewing the guidance
material and decisions of the UK Charity Commission. However, because
the charities legislation in the United Kingdom had recently been amended,
direct comparisons became more problematic. An important early action
was a statement from the IRD’s chief legal adviser that there would be no
second-guessing by the IRD of registration decisions made by the Com-
mission. His view was that any registration decision would be accepted
for the purpose of making decisions relating to tax. This meant that the
Commission could make decisions without needing to consider any fiscal
implications.

Through consultation exercises, other issues were identified. For exam-
ple, there was some concern—particularly from the private schools sector,
charities that were involved in business activities, and philanthropists who
wished to retain their anonymity—about the requirement for information
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to be displayed on the Register. A policy to underpin the Commission’s
power to withhold information was developed: essentially, the Commission
took the view that when an organization went to the public for funding,
then they should expect their information to be made public. Once registra-
tion started, several other key issues started to emerge and required time
to resolve. These included whether or not sports organizations qualified as
charities, political advocacy, organizations established for economic devel-
opment purposes, membership organizations where public benefit was an
issue, and disposition of funds on winding up.

Pressure to have a high level of throughput, as well as maintaining
accurate decision making, encouraged several reviews of the registration
process. To ensure that the processes were as efficient as they could be,
several changes were made including separating legal analysis from applica-
tion administration. One review also recommended developing a balance
between a legalistic view of registration, whereby communication with
applicants was formal, and providing assistance to applicants and commu-
nicating with them directly. It considered how an environment could be
established where legal process risks were minimized rather than eliminated.
In order to maintain consistency of decision making, a random selection of
decisions was subjected to both internal and external legal reviews. In addi-
tion to these refinements of the internal processes of registration, there was
a constant management of expectations, particularly around the delays that
inevitably occurred with a rush of applications. Some applicants expected
that registration would happen very quickly, whereas in fact an application
took about six months to process. One major difficulty was attempting to
forecast how many applications would be received and when they would
come. Only half the forecast numbers had been received a month before the
statutory deadline for registration, and no one knew whether the forecast
was wrong or whether a large number of applications would be received
at the last minute. The latter is what happened, resulting in a great deal of
pressure to process those numbers. By the final date on which initial regis-
tration had to be applied for, over 25,000 applications had been submitted.
Once staff were trained, about 70 per cent of applications resulted in regis-
tration, after an initial review.

Dealing with such a large number of applications in such a short period
of time meant that at times a factory mentality prevailed. Experience had
shown that a trained analyst could process about six applications per day.
Multiplying that by the number of analysts employed showed how many
applications could be processed in a day and, importantly, when any back-
log of applications might be cleared. Staff resignations and new recruits
could also be factored into calculations.

The Board’s Role in Registration

It is important to discuss the role of the board of the Commission in the
registration process. The function of making decisions on registration was
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given to the Commission through the board by virtue of the Charities Act
2005. The Crown Entities Act 2004 gave the board the power to delegate
to the chief executive, among others. The initial board comprised seven
appointees, all of whom had extensive experience in the charitable sector
with one being a lawyer who specialized in trust law. Some initial board
members had been involved with the earlier inquiries and with providing
advice on the establishment of the Commission.

The board essentially had two roles. The first was to oversee the estab-
lishment and operation of the organization and the second was to act in a
quasi-judicial capacity. Before the first applications were received, the board
spent some time reviewing the guidance material being developed for ana-
lysts. It was also provided with discussion papers on key subjects, such as
sport and political advocacy, that were considered to be matters that might
be contentious, and it developed a decision-making tree that would guide
it through the consideration of applications. When the first applications
were received, the board adopted a hands-on approach to decision mak-
ing, because it wanted to ensure that correct decisions were being made
and that it educated itself on the decision-making process. After a period
of time, some decision making became standardized, and the numbers of
applications meant that it was no longer practicable for the board to see
them all without overwhelming the process. So the board delegated to the
chief executive the capacity to make decisions within categories that it felt
it no longer needed to see.

For some time, the board continued to make the final decision on all
applications that might result in a rejection. It also needed to be confident
that the chief executive would continue to submit applications to the board
for consideration; it did not want to be excluded from the process. This
required careful management, as taking applications to the board naturally
slowed the process and required more work from analysts, as they had to
prepare detailed papers for the board. However, that also meant that ana-
lysts needed to be more disciplined in their work, knowing that it might
come under board scrutiny. As board members were replaced, it was impor-
tant to ensure that their replacements could quickly develop an understand-
ing of charities law, which was achieved most effectively by providing them
with an effective induction program and including them in the decision-
making process. Experience showed that it took up to 12 months for a new
board member to become comfortable with that process.

All board decisions were made on the papers presented to it, which
included all information provided by applicants. Analysts attended to
provide any additional information that was required, but there were no
face-to-face meetings between the board and the applicants. All decisions
to decline registration were provided to applicants and were published on
the Commission’s website. While there was no political interference in the
board’s decision making, there were occasions when applicants, who might
have been facing a decline of registration or de-registration, carried out a
debate in the media and it became necessary to explain the decision-making
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process to politicians or the media. This was done by the chief executive
so that the board’s independence was not compromised. Where there were
contentious decisions, the Minister and other politicians would be advised
after the decision had been made.

Registering as a Charity

As already indicated, with the enactment of the Charities Act 2005, the
major challenge was to register all eligible charities in New Zealand before
the deadline so that they could retain their tax-exempt status. The challenge
for charities, apart from being aware of the need to register, and comply-
ing with registration requirements, was the need to ensure that rules docu-
ments were up to date and met the new requirements of having a charitable
purpose. For many, the legal concept of charitable purpose was a new one.
It differed from the popular understanding of what a charity was, and for
some it was archaic. Trying to comprehend a piece of legislation from 1601
that talked about “marriages of poor maids” and relating it to modern times
was a challenge. To complicate the matter further for many smaller chari-
ties, rules generally set out what their organizations did without contem-
plating the requirements of qualifying with a charitable purpose. Having
navigated the definition of charitable purpose, the next challenge was to
understand the public benefit test. Most organizations believed that what
they were doing was for the good of the public—after all, that was why they
did it. They were surprised when the law did not see it that way, and this
was particularly the case for some economic development agencies, social
enterprises, community housing agencies, and ratepayers’ organizations,
some of which had their applications tested in court."® Despite the chal-
lenges, the registration process proceeded reasonably smoothly, and while
some organizations did need to spend time to get their rules sorted, and
others discovered that they had never in fact been charitable, the majority
of applications for registration were approved.

Education

One function of the Commission which the Parliament considered important
was education, specifically including effective use of charitable resources,
good management, and governance. The role of a regulator in providing
education is complicated because the two roles may at times be in conflict.
In such cases, the primary function must continue to be that of a regulator.
There are good reasons for having a role in education. First, the regulator
has access to all charities, because they are on the Register. Second, the
regulator develops a good technical understanding of issues concerning the
sector because of the information that it receives and can share these with
the sector. Third, whether or not they agree with the regulator, charities will
listen because they feel that they need to.
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Expanding on the final point, it is relatively easy for a regulator to have
access to groups in the sector because those groups feel that they have to
listen in case they miss something that is critical to their continued registra-
tion. This is probably easier for a regulator to achieve than for an organi-
zation whose sole purpose is education. The danger is that the agent for
the regulator cloaks itself with an authority that might not be available to
a non-regulator. Faced with this apparent authority, charities may feel an
obligation to do what the educator says, even if they might not agree with
it. Conversely, the second danger is that the intent of the educator is at odds
with that of the regulator, even though they are a part of the same organiza-
tion. In this scenario, the educator may encourage a charity to a particular
course of action, which the charity finds is contrary to the requirements of
the regulator. Notwithstanding the potential difficulties, it would be unfor-
tunate if a regulator were to identify good practice during the course of their
work and not share that practice with organizations that were failing. Some
regulators take the view that to share a practice might be seen to endorse it
and for that reason decide against taking on a role in education.

Therefore, developing a role in education was not a simple task. Early
on it was clear that many agencies, private and public, were already doing
excellent work assisting charities in a wide range of matters. The Commis-
sion took the view that it should not duplicate this work. Apart from its
registration awareness-raising programme, the Commission was required to
hold an annual meeting. The initial meetings were very popular. The obser-
vation from these meetings was that people wanted to get together, they
wanted information and ideas, and between them they recognized that they
had skills and knowledge that they could share. Further, the general skills
required to run a charity were not sector specific. Using these principles,
the education team developed half-day programmes, based on feedback
from charities, and took these to locations around the country. The pro-
grammes included information from Commission staff but often included
sessions run by people from the sector. There was often surprise expressed
at the wide range of organizations that were present at the meetings, and it
allowed for the further development of local networks. Because the Regis-
ter allowed for targeted communications to all charities within a particular
region, the meetings were representative of the organizations operating in
those regions. The meetings also provided an opportunity for key govern-
ment departments to be available to meet with participants. An observation
was that some government departments were not practised at this type of
interaction, and some were uncomfortable with it, but because the Commis-
sion could demonstrate what was achievable, it encouraged them to con-
tinue to participate.

A second initiative was a programme involving chief executives of chari-
ties. This was based on an idea of looking at ways by which chief execu-
tives could be supported and could share issues that they had before them.
These could range between human resource issues, dealing with boards,
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fundraising climates, and impacts of changes of governments. Although the
education programme had been going for a short time before the Com-
mission was abolished, it was clear that the events provided did require
leadership and resources for them to happen. It is doubtful that they would
continue without it.

The Register

Perhaps the most important role that the regulator can take is that of provid-
ing access to information provided by charities. The Register is a relatively
simple collection of all information provided for the purposes of registration
or for fulfilling their requirements with regards to annual returns. However,
the Act takes the next step of ensuring that any person is able to search the
register for all information held on it, apart from information that the sec-
retary has agreed to withhold.' Because of the value of the information on
the Register, and because the data on it is “live,” the Commission undertook
a project to make all of the data accessible by searching using any of the
criteria under which information was held. Further, an “open data” facility
allowed people to use the data within their own computer applications for
whatever legal purposes they wished. This meant that all up-to-the-minute
data was fully available to the public for whatever use they wanted to put it
to. The “open-data” project was not easy to sell. The Commission’s moni-
toring agency was opposed to it because it believed the Commission would
not be able to control how people would use the information. It also had
a concern that the information might be used in a way that might embar-
rass the Minister. Some Commission staff were concerned that open data
might make the IT system vulnerable. There was also a concern that the
actual data, which was coming directly from charities through their annual
returns, might not be accurate. The advantage of making the Register acces-
sible in this way was that people could ask any question relating to charities
that the data might provide for and get answers to those questions without
having to contact the regulator.

The Commission was mindful that charities had interactions with many
other agencies, such as government departments and funding organizations,
that required the submission of financial information. It took the view that
information made available on the Register should have been sufficient for
those organizations and that they should not require a separate submission
of that information from those charities. It was felt that the agencies should
be educated to use the Register to obtain as much additional information
as they could about the charities that they worked with so as to minimize
duplication of effort. In practice, this was a slow process, as it took govern-
ment agencies time to change their approach and systems.

Because it also had a role of promoting and stimulating research, the
Commission saw the Register as a way of encouraging research into chari-
ties. It could do this by making universities aware of the significant data
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set available for students and staff and encouraging them to use it. It gave
government agencies, as well as others, the opportunity to send targeted
information to individual charities. For example, if IRD was changing tax
rules for businesses, it would be able to send that information out to all
charities that had been identified as being involved in business. This was the
most advanced “open-data” project within the New Zealand government.
While that was a significant achievement, it also meant that as potential
users were not aware of either the data or the opportunities that they might
present, it was necessary to actively promote its use. This was done by edu-
cating government departments and universities about the possibilities, and
it was achieved in part, but with the demise of the Commission, the active
promotion of the project ceased.

Annual Returns

Every registered charity has a duty to prepare an annual return, which is
required six months after the charity’s balance date.” The requirements of
the annual return are prescribed by regulation.'® The aim was to have forms
submitted online, although provision also had to be made for paper returns.
Because of the substantial differences between charities in terms of how
they prepared their annual financial statements, along with a desire to have
a single annual return form, it was necessary to test drafts of the proposed
form with a wide range of organizations. As with registration, workshops
were held around the country to educate people about completing annual
returns. This was a much easier exercise than the earlier awareness raising,
as registered charities could be contacted more easily, guidance could be
provided online, and people expected to have to file an annual return.
Charities expressed two areas of concern with the annual return process.
The first was the filing fee. Although registration as a charity was free, gov-
ernment expected that there would be a fee for filing an annual return: $50
for an online return and $75 for a paper return—encouraging online filing
with the lower fee. It was later decided that no fee would be imposed on
charities with an income less than $10,000. Charities were annoyed that
they were required to use their funds to pay for something that they saw as
a government requirement. The Commission itself saw the fee as a costly
administrative issue because of the need to follow up on returns that did
not include the fee and matching online returns with cheques sent by mail.
In 2014, the Department of Internal Affairs advised charities that it would
not process annual returns if the fee was not paid.'” The second concern
arose because charities had to provide financial details on the annual return
form as well as attaching their financial statements, which they regarded as
a duplication of effort. The reason for it was so that the information on the
Register was rich in data, meaning that it could be searched using financial
variables and statistics could be compiled about the sector, thus giving a
much better understanding of the sector. When charities realized that this
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was going to advantage them, and was not just being done for the regulator,
there was a higher level of acceptance. In practice, the annual return process
has proceeded relatively smoothly. For example, in 2011-12, 62 per cent of
registered charities filed their annual returns either early or on time, com-
pared to 38 per cent filing late; 931 charities were deregistered for not filing
a return.'® These results have largely been maintained.

Financial Reporting Standards

Transparency of charities to the public requires financial information to
be accurate and comparable. It was clear from the initial annual returns
that the financial statements from charities were extremely variable, from
a handwritten page of numbers to statements meeting international report-
ing standards. There were several problems for charities and other not-for-
profit organizations. First, they differed greatly in size, so no one standard
could fit all. Second, there were no accepted standards that were available
specifically for not-for-profit organizations. Third, financial reporting stan-
dards for commercial organizations were ill suited to not-for-profit organi-
zations. Rather than develop its own standards, and because it did not see its
role as being a financial reporting standards body, the Commission worked
with the External Reporting Board to develop both standards and audit-
ing requirements for charities. Four different tiers for reporting standards
have been developed for charities, ranging from a simple format cash report
for charities with annual operating payments under $125,000 through to
full standards for those with over $30 million in annual expenses or that
have public accountability. These new standards came into effect after 1
April 2015.%

Financing of Terrorism

In introducing the Charities Bill, the Minister of Commerce stated that
regulating the charities sector would bring New Zealand in line with its
obligations under the Financial Action Task Force’s (FATF) special recom-
mendation relating to the funding of terrorism through not-for-profit enti-
ties. The FATF obligation was met partly by establishing a register of all
charities so that their existence was known, office bearers were identified,
and their financial positions were transparent. The Register also allowed
the identification of any charity that sent money overseas. Consequently,
the Commission was able to send targeted information to more than 2,000
charities setting out its views on their need to be clear as to where funds
sent overseas were going and how those funds were to be used. The Com-
mission formed links with agencies such as the New Zealand Police and
the Security Intelligence Service. One difficulty related to the security of
classified information sourced from both international and domestic intel-
ligence agencies. The Commission was subject to the Official Information
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Act, which is intended to increase the public accessibility of official informa-
tion,?’ meaning that it was difficult to guarantee that classified information
could be kept secure. Ways needed to be found to achieve this in a way that
the Commission could be kept informed and provide assistance without
compromising the integrity of the classified information.

Definition of Charities

Charity law is complex because of its reliance on analogies between cur-
rent activities and the intent of legislation passed long ago. Court decisions
relating to activities carried on in times past are expected to provide guid-
ance for activities being provided in a modern setting. Further, common
law anticipates that changing circumstances will inevitably bring about
incremental change to the law. The Social Services Select Committee consid-
ered the definition and was aware of the difficulty with the legislation, but
took the view that changing it may well have unintended consequences.?! It
felt that any changes might disrupt the extensive case law that existed which
would guide decision making. There are several general areas where the
current definition has caused difficulties. These include economic develop-
ment agencies which are designed to provide a public benefit by developing
employment opportunities, community housing agencies which are seek-
ing to provide affordable housing, residents’ associations which are work-
ing to provide community amenities and also ensure that local governments
are responsive to their needs, and professional organizations that support
members but also seek to ensure that their members provide a benefit to
the community. All of these have unsuccessfully had decline of registration
applications tested in court.??

Two other subject matters which have tested the definition of charitable
purpose are sports organizations and advocacy by charities. These are dis-
cussed in more detail in the following sections.?’

Sport

Sport presented possibly the most difficult area to deal with in terms of
the definition of charitable purpose as it involves a significant part of the
population and plays such an important role in the nation’s identity. Sports
clubs are the way by which most people participate in sport, with more than
273,000 adults belonging to sporting clubs in New Zealand. Historically,
these clubs have gained income tax exemption through the Income Tax Act
2007 CW46 and have not needed to rely on charitable status. However, with
the passing of the Charities Act 2005, with the possibility of tax exemptions
for charitable donations, there was a greater reason for sports clubs to seek
registration as charities. Notably, if sport was not considered to be a chari-
table purpose, it would become more difficult for funders, particularly those
that were registered charities, to grant money to sports organizations—if it
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meant they were spending their monies on non-charitable purposes, they
would be risking deregistration. Many funding bodies that sports organi-
zations had traditionally relied on were in this category. Moreover, donee
status was not available to sports organizations if they were not registered
charities, making it more difficult to attract donations.

The Charities Commission spent some time considering whether sports
organizations could become registered charities. On the one hand, it was
aware of previous court decisions, and on the other hand, it was aware of
the role that sport played in New Zealand and the community benefits that
accrued. Meanwhile, in New Zealand’s High Court, Travis Trust v Chari-
ties Commission** confirmed the restricted view taken by Re Nottage> that
mere sport or recreation was not a valued charitable purpose. Travis Trust
was a case where the gift was for the purpose of providing funds to support
the New Zealand racing industry by the anonymous sponsorship of a group
race known as the Travis Stakes. The Court stated,

In the area of sport and leisure, the general principle appears to be that
sport, leisure, and entertainment for its own sake is not charitable but
that where these purposes are expressed to be, and are in fact, the means
by which other valid charitable purposes will be achieved, they will be
held to be charitable.?

This was not a helpful decision. As with Re Nottage, it took the giving of a
prize for a professional sport and from that made assumptions about sport
in general. Consequently, it raised questions about the validity of charitable
registration of sports organizations in New Zealand. Given this uncertainty,
an amendment was made to the Charities Act?” to provide more clarity on
the circumstances in which amateur sports could be charitable purposes.
The Associate Minister of Justice, in moving the amendment, said,

The Amendment to the Charities Act 2005 includes a proposed change
to the definition of “charitable purpose” to clarify the circumstances in
which amateur sports are indeed charitable. This amendment is meant
to address uncertainty amongst sports groups, funders, and the legal
community about the charitable status of amateur sports and the conse-
quent confusion about funding eligibility.?®

However, the amendment did not lead to any greater clarity. In 2012,
Swimming New Zealand filed changes to its constitution for approval by
Charities Services (the successor to the Charities Commission). That led to
a review of the organization and to deregistration by the Charities Registra-
tion Board. Swimming New Zealand is the national body for swimming and
had been registered as a charity by the Charities Commission. It runs learn-
to-swim programmes, swimming competitions and a high-performance pro-
gramme. As a national organization, it works to deliver its programmes
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through regional centres and local clubs. The Board’s decision appeared
to reverse the trend of registering sports organizations and threatened the
registered charity status of other sports clubs:

It seems clear that this new position will result in few, if any, national or
regional sports organizations becoming or remaining registered chari-
ties. Every time a rule amendment is filed (whether minor or otherwise),
existing sports organizations that are charities will be up for review. . . .
The application of this position could go further to local club level if
clubs exist to promote their sport, which is the case for many. Can it
be said, for example, that rugby clubs exist to promote health, or to
promote rugby??’

In 2015, the Board again deregistered a sports organization, New Zea-
land Rowing, because of its involvement with elite sport.’® The issue for
sport is that historically it has been set up to provide organized competi-
tions. Those competitions inevitably lead to higher level competitions and
to elite levels of performance. Leaving aside professional sport, which most
would consider would never qualify for charitable status, the problem for
sports organizations is having to decide at what point they are charitable
and when they cross a boundary to non-charitable. The Swimming New
Zealand and the New Zealand Rowing decisions appear to make that deci-
sion more difficult. Adding to the confusion, in some circumstances, such
as in an education environment, the promotion of sport is seen to be chari-
table.’! What is required is a more definitive test of the law in New Zealand
by a mainstream sports organization, such as Swimming New Zealand, to
provide more certainty about the parameters of when sport is a charitable
purpose in this country.

Advocacy

If dealing with sport as a charitable purpose was difficult, then the subject of
political advocacy was highly contentious. Submissions on the Charities Bill
expressed a concern that any political advocacy by charitable organizations
had the potential to strip them of their charitable status, because political
advocacy was not seen as a charitable purpose, and since a charity had to
be exclusively charitable, any political advocacy could lead to deregistration.
Charities were mindful that a previous Prime Minister, angered at the political
activities of one organization—CORSO—had stripped it of its charitable tax
exemptions.? The Social Services Select Committee was sympathetic to the
submissions, and a clause was inserted into the Bill that acknowledged this.

(3) To avoid doubt, if the purposes of a trust, society, or an institution
include a non-charitable purpose (for example, advocacy) that is merely
ancillary to a charitable purpose of the trust, society or institution, the
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presence of that non-charitable purpose does not prevent the trustees of
the trust, the society, or the institution from qualifying as a charitable
entity.>

Note that the more general term, advocacy, was used in the legislation, not
political advocacy. For registered charities, there was a concern that any
advocacy that they were doing as a normal part of their work would be of
concern to the regulator. The Commission was guided by significant case
law on the subject. The Court in Re Collier (deceased) discussed three cat-
egories of trusts which were traditionally considered invalid.?*

1. Charitable trusts to change the law, because it would go against the no-
tion of a coherent system of law to accept as charitable, that which goes
against its own provisions

2. Trusts to support a political party, “because it is thought undesirable
for the advantages of a charity to be conferred on trusts which overtly
‘secure . . . a certain line . . . of political administration and policy’ ”%

3. Trusts for perpetual advocacy of particular points of view or propa-
ganda trusts, because such political agitation could become dangerous

In Latimer v Commissioner of Inland Revenue,’® a distinction was made
between a main purpose and the means to attain those purposes:

The distinction is between ends, means, and consequences. The ends
must be exclusively charitable. But if the non-charitable benefits are
merely the means or the incidental consequences of carrying out the
charitable purposes and are not the ends in themselves, charitable status
is not lost.”

Importantly, in New Zealand, there has been no move to quantify an allow-
able level of political advocacy. While suggestions as to what level of public
benefit may be acceptable has been given in other areas,* this has not been
done for political advocacy. The practical advantage of this is that from
time to time an organization will spend considerable time and resources on
a particular issue, but once that issue has been resolved, it settles back into
its normal activities. It would be unfortunate if a particular quantum were
to be applied on an annual basis.

While advocacy was the subject of much general discussion by organiza-
tions about the extent to which they might be permitted to be involved, the
matter came to a very public head when the Charities Commission dereg-
istered the National Council of Women (NCW). The NCW was a long-
standing organization that was established to “serve women, the family, and
the community at the local, national, and international level.” It was reg-
istered as a charity but because of initial concerns about its political advo-
cacy activities was later investigated. In making its decision to deregister the
NCW, the Commission gave the following reasons:
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The Society submits that it is involved in political advocacy, but that
this is a tool as a means of fulfilling or supporting its primary purpose
of promoting progress for women and not a purpose of the Society.
However, information provided on the Society’s website and in its sub-
missions indicate that the Society is “urging” and lobbying the govern-
ment to change the laws on a wide range of issues that are not restricted
to furthering particular charitable purposes, and is not ancillary to any
charitable purposes or activity. The Commission is of the view that the
object of the Society, “to promote political change is so pervasive and
predominant as to preclude its severance from other charitable objects.”3’

The decision caused a great deal of anger and anxiety within the charitable
sector and raised the question as to whether legislation should be changed
to allow greater flexibility in terms of political advocacy. The NCW made
a fresh application for registration two years later, which was successful
before the Charities Registration Board despite NCW stating that its activi-
ties were “materially indistinguishable from the nature of its activities at the
time of the Commission’s deregistration decision.”*

The most significant decision relating to advocacy was delivered by the
Supreme Court in a case brought by Greenpeace.*' Greenpeace had been
declined registration by the Commission.*> That decision was subsequently
upheld by both the High Court* and the Court of Appeal.** A final appeal
was then made to the Supreme Court—the first appeal under the Chari-
ties Act that had gone this far and therefore a decision of significance. The
majority of the Supreme Court concluded,

A “political purpose” exclusion should no longer be applied in New Zea-
land: political and charitable purposes are not mutually exclusive in all
cases; a blanket exclusion is unnecessary and distracts from the underly-
ing inquiry whether a purpose is of public benefits within the sense the
law recognizes as charitable.*

By allowing that political advocacy and charitable purposes could co-
exist in a charitable organization, this decision appeared to open up the
possibility of greater political advocacy,* but the Court qualified this by
saying, “Advancement of causes will often, perhaps most often, be non-
charitable.”*” However, it held that “it may be accepted that the circum-
stances in which advocacy of particular views is shown to be charitable
will not be common, but that does not justify a rule that all non-ancillary
advocacy is properly characterized as non-charitable.”*

Following that, a further decision related to advocacy was decided in the
High Court. In Re Family First,* Collins J explained the Supreme Court
decision further, pointing out that the majority had said,

There was no basis for a distinction between general promotion of
social attitudes and advocacy directed at government activities, and
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that political and charitable purposes were not mutually exclusive.
The Supreme Court explained that whether advocacy of a particu-
lar purpose was charitable or not depended on the need advocated,
the means used to achieve that end and the manner in which the
cause was promoted in order to determine whether the purpose was
a public benefit within the spirit and the intendment of the Statute of
Elizabeth 1.°°

The ramifications of these two decisions have yet to flow through to sub-
sequent decisions by the Board. However, to put this into some perspective,
the Commission and the Board have declined to register or have deregis-
tered about ten organizations for having political purposes, out of more
than 30,000 registered.

Dis-establishment of the Charities Commission

The Charities Commission was dis-established in 2012.%" Its functions were
merged into the DIA as Charities Services, and a Charities Registration
Board, serviced by the DIA, was established. The Act remained essentially
intact, with the chief executive of the DIA being responsible for all Commis-
sion functions apart from those decision-making functions undertaken by the
Board. However, in the year before the transition, there was a 35 per cent
turnover of staff, as people sought certainty of employment elsewhere; others
left after the dis-establishment. The prime reason given for dis-establishment
was to reduce costs. The appropriation for the Commission in 2011-12 was
$4.844 million, compared to $5.22 million appropriated for Charities Services
in 2015-16. The decision was controversial, particularly among charities that
had previously campaigned for a politically independent Commission. Mov-
ing the functions into a government department was seen as compromising
that independence. The passage of the Bill to enact the changes was highly
contentious, as evidenced by the Bill passing by only one vote in parliament.
The new Charities Registration Board comprises three members. Its functions
were reduced to having “the functions, duties, and powers relating to the
registration and deregistration of charitable entities that are conferred or are
imposed on it” by the Act.’? Independence appears in the Act’s stipulation
that each member of the Board “must act independently in exercising his or
her professional judgment; and is not subject to direction from the Minister”
when performing the functions, duties, and powers.>

Emerging Issues

Reflecting on the period since the enactment of the Charities Act, there are
a number of matters that warrant further consideration. The first relates to
decisions of the regulator that are appealed in court. Legislation properly
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makes provision for a person aggrieved by a decision of the regulator to
appeal to the High Court. Failure at that court may then lead to appeals
to the Court of Appeal and finally to the Supreme Court. As the Chari-
ties Commission, and later the Charities Board, make the decisions that
are being appealed, it is not their role in the court to defend their decisions.
Those decisions stand on their own. However, in the absence of a party that
can take a contrary position from the appellant, and to assist the court, it
has been usual for the decision maker to appear as contradictor. It means,
though, that where the court decides in favour of an appellant, there is no
further possibility of an appeal because there is no respondent to appeal
that decision. This means that if there is a view that the judge has made the
wrong decision, or that other affected agencies, such as the IRD, believe that
there are significant consequences as a result of the decision, the matter must
be dealt with in a different way. Certainly, not every decision adverse to a
regulator should be challenged, but it would seem that there should be some
avenue by which a “rogue” decision could be.

The second issue relates to commercial entities. There is some debate
about commercial entities being able to be registered as a charity. Most
charities need to raise funds in order to achieve their charitable purposes
and seek ways to do this, traditionally, by relying on donations and grants,
but increasingly they also seek more commercial means of generating funds,
including through property investments, public share portfolios, and own-
ing unrelated businesses. For the most part, these are relatively uncontrover-
sial, as there is an incentive on the part of the charity to maximize returns
on these operations to return funds to what they do. In other words, there
is an incentive for these funds to be used for charitable purposes. The issue
can become problematic when a business is put into trust, with trustees hav-
ing the discretion to use any income for charitable distributions. The ques-
tion then is whether the incentive is for trustees to grow the business, or to
maximize charitable distributions—in fact, whether there is any incentive to
actually make any charitable distributions.

To illustrate this issue, it is useful to consider the Joan Fernie Charitable
Trust Board.’* This was a bequest of a farm to a trust for which grants could
be given for specified charitable purposes. A review of the 2014 accounts
shows that the total assets of the trust were around $63 million, and the sur-
plus for the year was $1.76 million, but only $70,000 was paid in grants to
meet the Trust’s charitable purpose. If, for the sake of argument, tax forgone
by government on the surplus was $500,000, then a benefit of $430,000
provided by government has been lost.** The question in cases like this is
whether the value of the tax exemption is greater than the public benefit
that is obtained by the community.*® The issue, then, insofar as commercial
entities are concerned, is what incentives should be put in place to ensure
that a reasonable public benefit is given from any commercial organization
that has charitable status.
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Conclusion

The development of a regulatory regime for charities in New Zealand was
generally welcomed by the sector, and its implementation went relatively
smoothly. It is clear that establishing a regulatory regime of this nature takes
a number of years to become business as usual, and that time frame does
not always fit with changing political environments. Further, the sector’s
expectation of a politically independent regime is sometimes challenged
depending on how politicians see regulation in action, or in some cases
where individual charities take exception to decisions made. The experience
in New Zealand is no different from that experienced in other jurisdictions.
Charities operate within dynamic societies and regulators need to be aware
of how that dynamic impacts on definitions of charity in a way that charita-
ble organizations retain their relevance in that changing society. The regula-
tor itself must also review the manner in which it regulates so that charities
feel that their work continues to benefit the public rather than working to
the constraints imposed by a regulator. Those are the ongoing challenges.
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10 Reflections on Regulatory
Accountability

Sue Barker!

Introduction

The Charities Act 2005 (the Charities Act) heralded a new era in charities
regulation in New Zealand. This chapter examines the aims and objectives
of the new regime, whether these have been met in the decade since its enact-
ment, and suggests a productive regulatory path for the future.

New Zealand’s Charitable Sector

As of 19 September 2016,2 New Zealand has 27,605 registered charities,
with total assets under management exceeding NZ$61 billion. There are a
number of active umbrella bodies in the sector, including Hui E! Commu-
nity Aotearoa,’ Fundraising Institute of New Zealand,* Philanthropy New
Zealand Toputanga Tuku Aroba o Aotearoa,” New Zealand Trustees’ Asso-
ciation Aotearoa Whakapono,® Community Networks Aotearoa,” and Com-
munity Housing Nga Wharerau o Aotearoa.® Most New Zealand charities
are very small, with almost two-thirds having gross annual income under
NZ$100,000. However, the combined gross annual income of all registered
charities totals over NZ$20 billion, representing approximately 8 per cent
of New Zealand’s gross domestic product (broadly equivalent to that of
New Zealand’s largest company, Fonterra). Of this income, the largest pro-
portion, NZ$7.3 billion or 36 per cent, is earned from “government grants
and contracts,” followed by “service trading income” of NZ$6.8 billion, or
33 per cent. Donations and bequests total approximately NZ$1.8 billion
(9 per cent), with “other grants and sponsorship” totalling NZ$1.1 billion
(5.5 per cent). Registered charities’ paid staff contribute 7,886,836 hours
of work weekly and volunteers an additional 2,639,086 hours of work
each week. These figures are only an approximation. Charitable registra-
tion is voluntary, and New Zealand charities are not required to register
to call themselves a charity or collect funds from the public.” The number
of unregistered charities and other not-for-profit entities is unknown, with
some estimates as high as 97,000.'° To date, the quality of data on the chari-
ties register has also been highly variable.
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Pre-charities Act Regime for Charitable Tax Privileges

Charities in New Zealand are eligible for a number of fiscal privileges,!
including:

e an exemption from income tax for entities that meet the requirements
of the charitable income tax exemptions;!? and

e donee status, which provides tax relief for donors to organizations
whose funds are applied “wholly or mainly to charitable, benevolent,
philanthropic, or cultural purposes within New Zealand,” or that oth-
erwise meet the criteria in section LD 3 of the Income Tax Act 2007
(known as “approved donees” or “donee organizations”).!3

Registration for Tax Exemption

Prior to the Charities Act, there was no requirement, nor any formal pro-
cess, for registering charities.'* Charities were required to “self-assess”!®
their eligibility for the charitable income tax exemptions, with no applica-
tion to the New Zealand tax authority, the Inland Revenue Department
(IRD), required. In practice, many charities voluntarily sought IRD’s opin-
ion to gain “comfort” that the charitable income tax exemptions applied.'®
However, IRD “comfort letters” were neither compulsory nor binding:
whether an entity’s purposes were charitable was ultimately a matter for
the Courts.!” Lack of registration meant there was no complete list of enti-
ties claiming the charitable income tax exemptions: IRD did not publish
a list of recipients of “comfort letters” because of strict taxpayer secrecy
requirements,'® and self-assessment also meant that charities could claim the
exemptions without IRD knowledge.

In administering the income tax legislation, IRD might decide that an
entity’s purposes were not charitable. An entity wishing to dispute such a
decision could enter the elaborate tax disputes procedures in part 4A of the
Tax Administration Act 1994." Importantly, where these procedures did
not resolve the issue, the entity could issue challenge proceedings before the
Taxation Review Authority or the High Court.?° In such proceedings, the
entity was entitled to a full oral hearing of evidence, in which the Commis-
sioner of Inland Revenue took the role of an active protagonist.?!

Reporting for Tax Exemption

Reporting requirements under the pre-Charities Act regime were minimal.?
Charities performing services under government contracts, or receiving
grants or gifts from philanthropic funders, were generally required to pro-
vide some form of reporting, such as audited accounts, to ensure that pub-
lic monies or charitable funds were being used for the intended purposes.
However, no such accountability was required to access the charitable tax
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exemptions. Section 58 of the Tax Administration Act 1994 enabled IRD
to require “gift-exempt bodies” to file income tax returns on request.?
However, this power was “rarely used,”?* and charities were generally not
required to file income tax returns. Charities structured as incorporated
societies were required to file basic financial statements under the Incorpo-
rated Societies Act 1908,% but no standards governed this reporting, and a
wide variety of practices were used.?® Charitable trusts were not required to
file any financial statements at all.?”

Monitoring of Charities

There was also very little government monitoring of whether a charity con-
tinued to pursue its charitable purposes over time.?® IRD has wide powers
of audit,? but lack of reporting requirements meant little information was
available to make a decision to conduct an audit. The audit process also had
its limitations:*°

.. . the Commissioner of Inland Revenue’s role is to ensure that income
not entitled to an exemption is taxed. The role is not about ensuring
that the charitable sector is generally accountable to the public. Holding
the officers of a charitable organization to account for an organization’s
administration expenses, for example, is well beyond the ambit of the
commissioner’s current responsibilities.

IRD doubted its legislative authority to challenge an entity that was estab-
lished for, but no longer pursuing, charitable purposes in any event.' As the
Privy Council noted,*?

In New Zealand (unlike the United Kingdom) the relevant tax exemp-
tion does not depend on income actually being applied for the intended
charitable purposes. Any alleged deviation from the terms of the Trust
would be a matter for the Attorney General. . . .

Instead, the statutory mechanism for IRD was to inform the Minister of
revenue under section 89 of the Tax Administration Act.3 It is not clear to
what extent section 89 was ever used.

The Attorney General has power to inquire into any charity and to enforce
a charitable trust.>* However, these powers also have practical limitations
and were rarely used,* as one member of Parliament commented, “. . . by
the time a complaint is laid with the Attorney General . . . all the evidence
has gone, all the money has gone, and it is far, far too late.”?® The lack of
practical regulatory control over charitable trusts had been of concern since
at least the 1970s, when Rev. RM O’Grady commented publicly, “The pub-
lic has no protection against charities in New Zealand. It would not be dif-
ficult for a skilled promotional person to raise $10,000 or more for almost
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any appeal one cares to name.”?” The Property Law and Equity Reform
Committee considered these comments in 1979, and noted

. . . the whole of the Charitable Trusts Act 1957 called for a general
examination. . . more effective means of control of charitable trusts

[would be desirable], perhaps by means of a charities commission along
the lines established in the UK.®

Accountability Issues

Concern at the absence of structural transparency or accountability for
New Zealand charities was widespread across the charitable, state, and
private sectors.’®> Many expressed concern about charities being engaged,
knowingly or unknowingly, in fraud, corruption, or other criminal activi-
ties.* Complaints were made that “fly-by-nighters . . . [were] getting a free
ride under the guise of being charitable organisations.”*' There was also
concern that charities were being set up or used for tax avoidance or eva-
sion purposes.*> For example, the Trinity Foundation Charitable Trust was
implicated in a complex forestry tax avoidance scheme involving almost
$4 billion in potential tax losses.*

Lack of registration and monitoring meant the reputation of the entire
New Zealand charitable sector was vulnerable to “rogue” charities.** The
charitable sector overwhelmingly supported the establishment of a Charities
Commission so that “bad” charities could be “weeded out” and the public
could have trust and confidence in those that remained.* The government
was also concerned to meet New Zealand’s international obligations in
terms of countering money laundering and financing of terrorism,* noting
that other comparable jurisdictions, such as the United Kingdom, Australia,
the United States, and Canada, all had “significantly more developed regis-
tration and reporting arrangements.”*’

Aims and Objectives of the New Regime

To address all these concerns, the government agreed to introduce a Chari-
ties Bill to establish a Charities Commission*® to administer a registration,
reporting, and monitoring system for New Zealand charities.*” The existing
regulatory framework would remain essentially unchanged, but to access
the charitable income tax exemptions, charities would have to register with
the Commission.’® The registration system was intended to improve the
accountability and transparency of the charitable sector to the donating
public, funders, and regulators, as well as the government,’' and to help
foster a culture of philanthropy and giving in New Zealand by increasing
the public’s trust and confidence in charities.’? To this end, the Commission
would have power to monitor registered charities to ensure they acted,
and continued to act,** in furtherance of their charitable purposes over time.
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To assist with this monitoring process, registered charities would have to
notify changes to the Commission and to file annual returns,’ although key
reporting requirements were to be developed later.’® A stated aim of the Bill
was to “strengthen [the government’s| relationship with the community and
voluntary sector,” and help ensure New Zealand’s charitable sector “is able
to operate effectively and efficiently to deliver important services for . . . our
communities.”%’

Gestation of the Charities Act 2005

By the time the Charities Bill was introduced in March 2004, it had been at
least 16 years in gestation. The process began in December 1987, under a tra-
ditionally social democratic Labour government. The Minister of Finance at
the time, Hon Roger Douglas, had announced an intention to impose a “flat
tax” of 15 per cent, including on the income of charities.’® The proposal was
very controversial: then Prime Minister Rt Hon. David Lange wrote that it
was an “unaccustomed addition to the burdens of office to have the Finance
Minister take leave of his senses.”* Ultimately, the proposal to tax charities
did not proceed and was “kicked into touch” through the appointment of
a working party to conduct a major review of New Zealand charities law.*
The Working Party on Charities and Sporting Bodies reported in 1989, rec-
ommending a Commission for Charities be established to register, advise,
and supervise charities, and to increase the accountability of charities to the
public.®* This report was not well received by the sector, and the initiative
did not proceed following the change of government in 1990:%? the new tra-
ditionally conservative National Government deferred the recommendation
indefinitely, on the basis that further consultation was required.®

However, the charitable sector continued to ask governments for greater
support,®* for example, through an increase in tax relief for donations. At
that time, the maximum tax relief for donations was capped at $500 per
year.®® Successive Ministers of Revenue made agreeable noises about “lift-
ing the cap,” but continually verbalized unease about doing so because of
anecdotal evidence that “some charities were involved in tax avoidance
arrangements.”% The lack of robust information about the charitable sec-
tor also made it difficult for governments to assess how much lifting the
cap would cost.®” In addition, there was no specific law, standard proce-
dure, or government department concerned with ensuring the accountabil-
ity of entities receiving donations.®® In the meantime, media concern about
the accountability of charity fundraisers led to the creation in 1995 of the
Accountability of Charities and Sporting Bodies Working Party, a voluntary
group led by two charities.” The Working Party proposed a self-regulatory
system, employing a code of practice for voluntary organizations, with over-
sight from a consortium from the charitable sector.”” However, the Working
Party’s proposals were not adopted by the sector, perhaps because of sector
diversity or lack of funding.”
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In March 1998, the National Government appointed a Committee of
Tax Experts to consider the robustness of the tax system. The Committee
reported in December 1998,72 recommending, among other things, a review
of the tax treatment of charities’ commercial activities that were unrelated
to their charitable purposes. The Committee was concerned about competi-
tive advantage, given the ability of charities to earn business income free of
tax.”> Although there was some community concern about the charitable
business tax exemption being “inappropriately used,””* with Seventh-day
Adventist breakfast cereal maker Sanitarium often cited as an example,
there was also concern to protect charities’ ability to earn income for their
charitable purposes in this way.

Before the recommended review could take place, nine years of National
Party Government were brought to an end in 1999, in the second election
under the new Mixed-Member Proportional electoral system, by a minor-
ity coalition of Helen Clark’s Labour Party and the smaller, left-leaning
Alliance Party, with confidence and supply support from the Green Party.
This Labour-led government would introduce legislation bringing about the
Charities Commission during the second of its three terms.

In 2000, then Minister of Finance Hon Dr Michael Cullen expressed
a willingness to consider a more generous donations regime, provided a
means could be found to ensure the benefits extended only for bona fide
charities.” A government review of the tax treatment of charities followed,
drawing on all of the aforementioned work.”® The ensuing 2001 discussion
document, Tax and Charities,” contained a range of proposals for improv-
ing the accountability of organizations receiving government assistance.”®
More than 1,600 submissions on the discussion document were received—a
majority of which supported or accepted the need for registration.” This,
in turn, persuaded the government to set up a Working Party on Registra-
tion, Reporting and Monitoring of Charities. Reporting in 2002, the Work-
ing Party recommended that a Charities Commission be established, with
responsibility for establishing and maintaining a registration, reporting, and
monitoring regime for New Zealand charities. The government accepted
those recommendations,® and after a two-year period of review, consulta-
tion, and drafting, the Charities Bill was finally introduced in 2004.%" The
Bill was described as the “climax . . . of a 16-year attempt by the charitable
sector to bring about a fundamental change in its status in New Zealand
society.”? After such a long gestation process, “[o]ne would have hoped
that . . . they would have got it right,” but concern was expressed that that
was not the case.

The Parliamentary Process on the Charities Bill

The Charities Bill had its first reading in Parliament in March 2004 and was
referred to the Social Services Select Committee. The Committee received
753 submissions from submitters collectively representing thousands of
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New Zealand charities.?* Conceptually, the Charities Commission had over-
whelming support, but there was considerable concern with specific pro-
visions in the Bill.** Described as a “Trojan horse” that could allow the
government to “colonise and control” the charitable sector,*® the Bill was
widely seen as “fundamentally flawed.”®” It was virtually rewritten at Select
Committee stage.®® One area of concern related to charities’ appeal rights.
The Bill gave charities a right of appeal against registration decisions of the
Commission to the District Court, whose decision was to be final.®* The
Select Committee changed this formulation to the following:

59. Right of appeal

(1) A person who is aggrieved by a decision of the Commission under
this Act may appeal to the High Court.

61. Determination of appeal

(1) In determining an appeal, the High Court may:
(a) confirm, modify or reverse the decision of the Commission or
any part of it.

The rationale for this change was described as follows:*°

. charities should not be limited to appealing decisions relating to
registration . . . it should be possible to appeal from all decisions of the
Commission that adversely impact on a particular entity.

[Further,] given the experience of the High Court in considering mat-
ters relating to charitable entities, it would be the most appropriate
forum for hearing appeals [and] the initial appeal to the High Court
should not be the final resort for charities.

[Emphasis added]

Charities fought hard to achieve this change.

Another area of concern related to the “Crown agent” classification of
the Commission. Of the three types of statutory entity created by the Crown
Entities Act 2004 (Crown agents, autonomous Crown entities, and indepen-
dent Crown entities), Crown agents have the closest connection to govern-
ment: they must give effect to government policy when properly directed to
do s0.”! Submitters were concerned that this classification might allow the
government to control the Commission, for example, by directly or indi-
rectly influencing the registration or deregistration of particular charities
to reflect government policy. This would not reflect the charitable sector’s
independence from government.*?

In response, the Select Committee changed the Commission’s classifica-
tion to an autonomous Crown entity (ACE).”> Although not as indepen-
dent as an independent Crown entity,* this classification was a significant
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improvement. The Select Committee also removed the requirement for the
Commission to administer a register of approved donees, stating it would
be “inappropriate” to have an ACE responsible for “making decisions that
will impact on the revenue base.”* Therefore, IRD continued to administer
donee status under the income tax legislation.

Significantly, none of the Select Committee’s many changes were subject
to full consultation. Ministry of Economic Development (MED) officials
wrote to “approximately 25”% selected entities to seek their views on the
proposed amendments. Members of the Committee from the National
Party, then in opposition, expressed concern at the lack of consultation on
such substantial changes:’”

The consultation process was inadequate with the original bill and we
have major concerns that the redrafted sections of the bill should have
been made available for a further period of sector wide consultation.
We all know the devil is in the detail and if the bill gets it wrong, as
the first draft definitely did the charitable sector will pay the price and
we will see many charitable organisations close. There is the possibility
that there are a number of structural issues in the bill remaining unad-
dressed and without a further period of consultation with the sector it
is difficult to fully identify these.

[Emphasis added]

There do indeed appear to be several structural issues in the Charities Act
for which the New Zealand charitable sector does indeed appear to be pay-
ing the price, as we will discuss further.

The final amendments to the Charities Bill (including further minor,
but extensive, changes made by Supplementary Order Paper) were passed
through under urgency, with all final stages occurring on one day (12
April 2005). The comment was made that “we do not really know what we
are passing tonight, or what the implications are.”?®

The community and voluntary sector has seen this bill as a really sig-
nificant piece of legislation . . . the fact that we are dealing with the bill
with such unnecessary dispatch . . . typifies the whole unsatisfactory
process on the bill from its conception to its delivery. The facts that
the bill was conceived, evidently in Treasury, and was designed by the
Ministry of Economic Development show just how out of touch the
originating . . . Ministers were with the realities of the community sec-
tor in this country today . . . The bill should not have been the respon-
sibility of a ministry far more accustomed to working with “for profit”
business than with the vast diversity that comprises the world of non-
government organisations.

The Bill was also criticized for containing no regulatory impact or compli-
ance cost statement:*’
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. . . there has not been, at any point, comprehensive analysis of the
genuine need for or real cost of the proposed legislation, nor has the
Government really ever had a clear understanding of what the bill seeks
to achieve and how.

Concerns were assuaged, however, by a clear understanding that the Chari-
ties Act would be subject to a thorough post-implementation review.

The Charities Bill became law on 20 April 2005, and the Commission was
formally established on 1 July 2005, some 16 years after the initial Working
Party recommendation. The charities register opened in February 2007 and,
from 1 July 2008, charities had to register with the Commission (or other-
wise meet the definition of “tax charity”)'® to access the charitable income
tax exemptions.

To What Extent Have the Aims and Objectives Been Met?

In most respects, the initial user experience for charity customers of the
Commission was excellent. The digital register was (or became) very
user-friendly, and the Commission is to be congratulated on its open-data
project. The educational outreach of the Commission was highly valued:
Commission staff were friendly and approachable, and the Commission
was clearly very well led. The only real difficulty, in the writer’s view,
related to the Commission’s legal interpretations of the definition of chari-
table purpose.

The Definition of Charitable Purpose

Section 5 of the Charities Act imported the definition of “charitable pur-
pose” from the income tax legislation,'® which defined “charitable pur-
pose” by reference to the four heads of charity from Pemsel’s case—relief
of poverty, advancement of education, advancement of and religion, and
any other matter beneficial to the community.!? It is well established that
this definition imports the common law of charities,'® which sets out a
two-step test for whether a purpose is charitable:'* (1) is the purpose for
the public benefit and (2) if so, is it charitable within the spirit and intend-
ment of the Preamble to the Statute of Charitable Uses Act 1601 (43 Eliz
c4). The first step, the “public benefit test,” is not directly referred to in
the statutory definitions, but is imported as a key element of the charitable
purposes test through the common law. Whether a purpose meets the public
benefit test is a question of fact to be answered “by forming an opinion on
the evidence.”1%

In the 2001 discussion document, the government expressed concern that
the definition of charitable purpose had “broadened over the years”'% and
that the charitable income tax exemptions may have become “too widely
available.”'” The government cited the New Zealand Council of Law

Reporting and the New Zealand Medical Council as examples,'®® implying
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that their contribution to the community may be only “incidental.”!®”

Although the absence of information about the sector made it difficult to
tell whether this problem was real or one of “perception only,”!'° the gov-
ernment put forward three options for changing the definition'!! so that the
“fiscal privileges” accorded to charities would be limited to those charitable
purposes that “[accord] with society’s current objectives”:!12

e maintaining the current definition, but allowing the government to
“deem” a particular entity not to be charitable so that “decisions about
government resources [could] be made in a manner consistent with
evolving views on what constitutes a charitable purpose”;''?

e replacing the current definition with a new definition to “move away
from existing case law, which may have expanded the boundaries of
what is charitable to such an extent that it is now too easy to become a
charity”;"* and

e limiting the definition to the relief of poverty.

The government acknowledged that the last of these would exclude a signifi-
cant number of charities that had community support and did not proceed
with this option.!”* By contrast, the sector was concerned that, despite the
courts’ broad interpretations, IRD was interpreting the definition of chari-
table purpose very narrowly, particularly in the area of sport.'® Although
sport plays a key role in New Zealand culture, IRD was resolute that “sport
is not charitable,” on the basis of cases such as Re Nottage.''” Importantly,
IRD’s interpretations in this regard had not been the subject of contempo-
rary judicial consideration.

Another key area of sector concern related to advocacy. In the 1980s,
former National Party Prime Minister Rt Hon Robert Muldoon famously
attacked CORSO (Incorporated), then a highly regarded international relief
and development charity. In response to CORSO speaking out against the
South African apartheid regime, particularly attacking the 1981 Spring-
bok rugby team’s tour of New Zealand, Muldoon had legislated to remove
CORSO’s donee status by Supplementary Order Paper.!'® An annual grant
to the organization was also ended. These actions brought a once-strong
organization to its knees: although CORSO has now had its donee status
reinstated,'?’ the organization remains a shadow of its former self. The legiti-
macy or otherwise of these actions, as a matter of charities law, or natural
justice, was not tested in any court. Nevertheless, the CORSO example influ-
enced concern that the Bill would “open the way for Government to control
and possibly kill off groups that carry out any kind of political advocacy.”'?°

The Definition Was Not Changed

In introducing the Charities Bill, the government again expressed an inten-
tion to ensure “those entities receiving tax relief continue to carry out
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charitable purposes and provide a clear public benefit.”'?! Importantly,
however, none of IRD’s suggested options for changing the definition were
accepted:!'?2 the Committee considering the Charities Bill specifically did
not amend the definition of charitable purpose, stating that this might be
“interpreted by the Courts as an attempt to widen or narrow the scope of
charitable purposes, or change the law in this area, which was not the intent
of the bill.”'2* The courts have confirmed the Charities Act did not alter the
definition,'>* meaning that the definition of charitable purpose, recognized
by IRD in 2001 as being very broad, should have survived the passing of
the Charities Act.

The Charities Commission’s Approach to the Definition

The advent of the Charities Commission as a guardian of the definition of
charitable purpose was much anticipated.!? However, the Commission’s
approach to the definition took the sector by surprise—with the possible
exception of sport, its interpretation of the definition was so narrow that
many hundreds of “good” charities that were run well and were carry-
ing out important work in the community were controversially rejected for
registration.'?® The charities register had, unfortunately, been misconceived
as analogous to the register of companies, requiring simply a box-filling
exercise. As all charities had to seek registration in the transition to the
new regime, this inevitably led to a large backlog of initial registrations and
political pressure to reduce it.!?” The Commission may have responded to
this pressure by initially registering charities but identifying them for subse-
quent investigation. This in turn may have increased the number of dereg-
istrations. As of 3 September 2015, 6,388, or nearly 25 per cent of New
Zealand’s 27,000 registered charities, had been deregistered. While some
had genuinely ceased operating, and a large proportion were deregistered
for failure to file an annual return, only three were deregistered for “serious
wrongdoing,”!?® ostensibly the original rationale for the regime. By con-
trast, the number deregistered as a result of narrow jurisprudential interpre-
tations of the definition of charitable purpose seems very high. Hundreds
of other charities have been declined registration,'?” or will have voluntarily
deregistered or withdrawn their application to pre-empt an adverse deci-
sion on the charities regulator’s website, on the basis of similarly narrow
interpretations. The situation is particularly noticeable in relation to inter-
national charities, many of which have struggled with registration in New
Zealand despite having the equivalent of registered charitable status around
the world.!3°

The Public Benefit Test

Much of the difficulty arose in relation to charities’ apparent inability to
satisfy the public benefit test.'! This difficulty was exacerbated by changes
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made to the appeal right at the Select Committee stage. In changing the
appeal mechanism from the District Court to the High Court to allow chari-
ties a fuller right of appeal, the Select Committee did not clarify the nature
of the hearing on appeal. As a result, the usual rules have been held to
apply.'3? District Court appeals are normally first instance de novo hearings,
which allows a full oral hearing if any party so insists.'>* By contrast, High
Court appeals are generally conducted as “appeals on the record,” with only
limited power to admit further evidence'** and with the impugned decision
maker not permitted to take an active role. The High Court rules are pre-
mised on the first instance decider having already held a full oral hearing.
However, under the Charities Act, the charities regulator does not adjudicate
a dispute between two parties, and it does not conduct an oral hearing.'**

Therefore, a significant unintended consequence of changes made to
the appeal right at the Select Committee stage is that charities’ ability to
have a full oral hearing of evidence has effectively been removed by a “side
wind,” under urgency and without notification or proper consultation.!3¢
The removal puts charities at a significant disadvantage in proving that their
purposes operate for the “public benefit,”!?” particularly given the chari-
ties regulator’s apparent reluctance to recognize “new” charitable purposes.
Proving that a purpose is charitable can be difficult. To have to do so with-
out the benefit of a hearing of evidence significantly exacerbates this dif-
ficulty. In early decisions, the courts also appear to have deferred to the
charities regulator as the specialist adjudicative body rather than embracing
a role as the source of the law on the definition of charitable purpose.'®®
Fortunately, this trend now appears to be reversing.'” However, the cost
and formality associated with an appeal to the High Court present a barrier
to many charities’ ability to access justice.

Consequently, charities face significant hurdles in holding the charities
regulator to account for its decisions. The net result is that many good chari-
ties are facing closure through no fault of their own. Registered charitable
status has increasingly become the gateway, not only to an increasing num-
ber of tax and other privileges'* but also to funding and credibility, and
therefore to survival. These difficulties highlight a significant structural issue
for which New Zealand charities do indeed appear to be “paying the price.”

What Led to the Commission’s Narrow Approach?

It is not clear what led to the Commission’s narrow approach. In contrast
to IRD, the Commission seemed refreshingly able to find public benefit in
sporting purposes, which seemed entirely appropriate in contemporary New
Zealand society and was welcomed by the sector. However, in other areas,
including social housing,'! advocacy,'** economic development,'*> member
organizations,'** education,' and many others, the Commission issued
lengthy written decisions that seemed to strain not to find public benefit.
The result was perplexing as, in many cases, a decision that the purposes
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were charitable would arguably have been readily available under the broad
approach mandated by the courts prior to the Charities Act.

Lifting the Cap

Questions arose as to whether perceived fiscal consequences might be driv-
ing the Commission’s narrow approach, particularly given IRD’s clear desire
in the 2001 discussion document to limit access to tax benefits, which was
only reinforced by the “lifting of the cap” in 2008. As part of its confidence
and supply agreement with the centrist United Future Party, the Labour-led
government ultimately delivered on its promise to lift the cap on donee sta-
tus:'¢ from 1 April 2008, claims for tax relief for donations to donee orga-
nizations became limited only by the donor’s net income. This change
was intended to encourage philanthropy;*” however, it has unsurprisingly
resulted in a significant increase in claims. Further, as donations tax credits
are refundable, it has in turn resulted in a significant cash outflow for the
revenue and a significant IRD audit focus on donee organizations. Donee
status is administered by IRD under the income tax legislation. There is no
legal requirement for donee organizations to have charitable registration,
and the Charities Commission has no mandate in respect of tax as a matter
of law. Consequently, even if IRD might have wanted to reduce the number
of donee organizations, it is not clear that this would have driven the Com-
mission’s narrow view of charitable purpose.

Whatever the reason, the Charities Commission’s approach was very
controversial within the charitable sector. For example, the Commission’s
decision to deregister the National Council of Women of New Zealand
Incorporated on the basis of their work making submissions on parliamen-
tary bills in furtherance of their charitable purposes, which was work they
were contracted by the government to carry out, caused such widespread
consternation'#® that it may ultimately have been a factor in the Commis-
sion’s disestablishment.

The Crown Entities Reform Bill

In November 2008, nine years of Labour-led government were brought to
an end by a minority government of John Key’s National Party, with sup-
port on confidence and supply from United Future, the classic liberal ACT
Party, and the indigenous rights-based Maori Party. At the time of writ-
ing, this National-led government is in its third term, with another gen-
eral election due in 2017. Initially, this government seemed supportive of
the Commission. Tariana Turia, then co-leader of the Maori Party, was
appointed Minister for the Community and Voluntary Sector, a minister
outside Cabinet, under the Maori Party’s confidence and supply agreement.
In November 2010, in her speech to the Charities Commission Annual Gen-
eral Meeting, Tariana Turia announced that a first principles review of the
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Charities Act would be conducted, to be completed by 2015.'* However,
in May 2011, less than three years after the Charities Act had fully come
into force, and without apparent consultation, the government announced
a proposal to disestablish the Charities Commission. The stated reason was
that, in the current period of “fiscal and economic restraint,” the govern-
ment wished to reduce the number of government agencies, to get better
value for money, “improve the delivery of services to the public,” “reduce
duplication of roles,” and allow “reprioritisation of spending.”*! It was
not clear that disestablishing the Commission would achieve any of these
objectives, raising the question of whether the controversy surrounding its
decisions was perhaps an unstated reason for its disestablishment.

Whatever the reason, the proposal was to transfer the functions of the
Commission to the Department of Internal Affairs (DIA), while keeping reg-
istration decisions separate from Ministers by means of a statutory Charities
Registration Board (the Board). The Board would comprise three members,
appointed by the Minister, with board members required to act indepen-
dently in exercising their professional judgment.’”> The Board would be
permitted to delegate its functions to the DIA, which would be required to
supply secretarial and administrative services to the Board.!** This structure
appears to have been based on the Gambling Act 2003, under which the
Gambling Commission considers applications for gambling licences, and
receives secretarial support from the DIA in doing so.'* Class 4 gambling,
otherwise known as “gaming machines,” provides valuable grant funding
to communities (approximately $250 million in 2015),'S but has been sub-
ject to widespread abuse.’® As an aside, one wonders to what extent the
DIA’s experience of regulating the gambling industry may have coloured its
approach to the charitable sector generally.

That point aside, the process of disestablishing the Charities Commission
moved quickly. Following confirmation of the proposal in August 2011,
the Crown Entities Reform Bill was introduced the following month. Parts
1 and 2 of the Bill proposed to disestablish a number of bodies unrelated
to the Commission."® Part 3 proposed to amend the Charities Act to dis-
establish the Commission, establish the new Board, and set out the respec-
tive functions, duties, and powers of the Board and the DIA (referred to
as “the chief executive”). Schedule 8 of the Bill then made consequential
amendments to over 40 sections of the Charities Act, replacing each refer-
ence to “the Commission” with either (i) the Board, (ii) the chief executive,
or (iii) the Board or the chief executive.

Schedule 8 dealt with charities’ appeal rights by replacing the word “Com-
mission” with the word “Board” in section 59. Because the Board would
only be able to make a limited number of decisions, principally relating to
registration,'® on its face, this amendment would have removed charities’
ability to appeal any other decision. However, schedule 8 also proposed
to replace the word “Commission” in section 61 with the words “Board
or the chief executive.” The two amendments were inconsistent: section 59
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allowed charities to appeal decisions of the Board only, but in determining
“the appeal,” the High Court could modify the decision of the “Board or
the chief executive.” As discussed earlier, the 2004 Select Committee had
clearly stated that charities should be able to appeal all decisions of the char-
ities regulator, not just those relating to registration. There was also no men-
tion in the Crown Entities Reform Bill explanatory note, or in any publicly
available material, of any intention to restrict charities’ rights of appeal. The
proposed amendment to section 59 therefore seemed to be a mistake—one
of a number contained in a Bill that was clearly written in haste.*

Following its first reading in October 2011, the Bill was referred to the
Government Administration Select Committee. However, a general election
took place in November 2011 and the Bill lapsed. Although the Bill was
reinstated by the new Parliament, submissions were not clearly called for.
Despite this, many submissions were made, and those that did comment on
Part 3 were overwhelmingly opposed to it: while many disagreed with many
of the Commission’s decisions, getting rid of the fledgling regulator was
seen as premature, shortsighted, and unlikely to address any of the prob-
lems being experienced. The Committee acknowledged submitters’ strong
opposition to the proposed disestablishment and noted that the legislative
safeguards provided in the Bill might be'¢!

. . . insufficient to maintain the degree of independence that the Chari-
ties Commission provides. We also believe that the charities-related
functions will be less accessible to the public, and that the charities
sector work will be carried out less transparently if the commission’s
functions are transferred to the [DIA]. . ..

However, Government Committee members considered the proposed trans-
fer to the DIA would create a “more robust, resilient agency” and endorsed
the intention to do so before the review of the Charities Act.

The remaining stages of the Bill occurred quickly over 22 to 29 May 2012.
Part 3 was hotly contested, passing its second reading by only 61 votes to
60. A supplementary order paper was put forward proposing to defer com-
mencement of Part 3 to allow the government to fulfil its commitment to
review the Charities Act before any decision was made.'> However, the gov-
ernment had the numbers, and the motion was rejected. Part 3 became the
Charities Amendment Act (No. 2) 2012 and passed into law on 6 June 2012.
The Charities Commission was disestablished from 1 July 2012.

As expected, changing the decision maker has not alleviated the previous
problems. The narrow, strict approach has continued and in fact appears
to have tightened further, particularly in areas such as sport!®* and advo-
cacy. Echoing concerns of “colonisation and control,” charities appear to be
actively punished for engaging in the democratic process, causing an enor-
mous “chilling effect.”'®* There are reports of a strict hands-on approach to
governance matters, particularly in areas of conflict of interest.'®® Such an
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approach has no legal mandate!®® and is particularly surprising given disclo-

sure requirements in the new financial reporting rules to be discussed next.

The narrow approach may effectively corral the definition of charitable
purpose into a nineteenth-century paternalistic concept of handouts to the
poor. The approach seems hostile to innovation and risks deconstructing
the New Zealand charitable sector. Rather than exercising an independent
check, the Board appears in practice largely to rubber-stamp lengthy formu-
laic decisions written by the DIA.'¢” Charities are still denied an oral hearing
of evidence. Functions relating to charities do indeed appear less transparent
and less accessible, and it is not clear that any money has been saved. The
net result is that, despite clear opposition from the charitable sector, the
Charities Commission’s functions have been absorbed into an entity that
is even closer to government than the Crown agent classification originally
rejected.

The Review of the Charities Act

Then, in November 2012, only four months after disestablishing the Chari-
ties Commission, and precisely 21 minutes after the Court of Appeal deliv-
ered its decision in Greenpeace,'®® the National-led government unilaterally
and controversially announced that the promised first principles review of
the Charities Act would not take place.'®® Three reasons were given: (1) that
the definition of charitable purpose was “working reasonably well”; (2) that
a review might lead to more charities being eligible for registration, which
“could result in increased fiscal costs;” and (3) with the disestablishment of
the Commission, a first principles review was “no longer appropriate.”!”°
These reasons do not bear critical examination.!”* While the definition
of charitable purpose has the potential to work well, as demonstrated by
its longevity over hundreds of years, the current narrow interpretation of
the definition could not be said to be “working reasonably well” for the
many hundreds of good charities that are currently being excluded from
the regime. Further, it appears to be assumed that interpreting the definition
of charitable purpose in a manner more consistent with the community’s
expectations would result in a widening or a liberalization of the definition.
This assumption overlooks the fact that the interpretations of the charities
regulator have arguably narrowed the definition, without mandate.

Further still, the definition of charitable purpose is surely not an appro-
priate tool for addressing fiscal costs. As the High Court has noted, Parlia-
ment has seen fit to adopt the common law definition of charitable purpose
in section 5 of the Charities Act. To the extent that Parliament has else-
where legislated so that taxation consequences are determined by reference
to charitable status, “those consequences must follow the application of
the common law principles which govern charitable status. The taxation
consequences should not play a part in the application of those common
law principles.”17
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Further, while registration as a charity is a gateway to the charitable
income tax exemptions, many charities do not earn significant income.
The impact of interpreting the definition of charitable purpose in a manner
more consistent with the community’s expectations may in fact be small
from the perspective of fiscal cost. At the same time, the benefits to the pub-
lic that charities provide appear to have been overlooked, as has the loss to
the public of those benefits if non-registration forces charities to close. Simi-
larly, the fiscal consequences involved in providing legislative fix ups, such
as those that followed the controversial deregistration of the Queenstown
Lakes Community Housing Trust,!”? appear to have been overlooked. The
net fiscal effect from interpreting the definition of charitable purpose in a
manner more consistent with the community’s expectations may in fact be
positive. The point is that the empirical analysis has not been done.

Finally, to not conduct the much anticipated review on the basis of a con-
troversial and hotly contested decision to disestablish the Charities Com-
mission was merely to add insult to injury. The net result is a framework of
regulation that appears, in practice, to be materially frustrating rather than
facilitating!”* charitable work in New Zealand, while the need for charities’
services is as high as ever.'”

The Charities Amendment Bill

The relationship between the government and the community and vol-
untary sector was further strained when a Statutes Amendment Bill was
introduced in October 2015."7¢ The Bill proposed to make technical and
non-controversial amendments to 28 Acts, including the Charities Act.
However, the proposed removal of the words “or the chief executive” from
section 61 of the Charities Act would put it beyond doubt that charities’
hard-won rights of appeal were indeed removed when the Commission
was disestablished in 2012. Following its first reading in December 2013,
the Bill was referred to the Government Administration Select Committee,
with submissions closing shortly following the Christmas break on 29 Janu-
ary 2016. There was no specific notification to charities that such a signifi-
cant amendment was being made. Fortunately, the issue was noticed and
raised with the Committee, which agreed that the proposed amendment
was not “technical and non-controversial.” The Committee removed the
proposed Charities Act amendments to a separate Charities Amendment
Bill, with a short further period for submissions.!””

As word spread, the charitable sector expressed considerable concern. In
response, the charities regulator issued a news alert!”® to every registered
charity in the country to “assure” them that the proposed amendment to
section 61 would have “no impact” on their appeal rights, and that “all cur-
rent avenues” [emphasis added] for charities to seek a review of the charities
regulator’s decisions would “remain open and unaffected by the amend-
ment” [emphasis in original]. What the news alert did not make clear was
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that these statements were based on a view that charities’ rights of appeal
had already been removed in 2012. Whether such a view is correct is subject
to significant doubt, as discussed earlier. Despite the news alert, many chari-
ties expressed their strong opposition to the amendment, and fortunately,
the Select Committee listened. In September 2016, the Select Committee
recommended the proposed amendment to section 61 be struck out because
of “community concern.”'”” At the time of writing, the Bill is awaiting its
second reading.

New Financial Reporting Rules

Finally, in 2013, the government enacted financial reporting reform,!®°

which has been described as the most significant change to the financial
reporting requirements imposed on New Zealand’s charities in history.!!
From 1 April 2015, the annual returns of all registered charities must be
accompanied by financial statements prepared in accordance with financial
reporting standards issued by the External Reporting Board.'®? These finan-
cial statements must be publicly available on the charities register (unless the
charities regulator has approved a restriction on public access in the public
interest, which is rarely given).'®® Larger charities must also have their finan-
cial statements audited or reviewed.!®* Included among the requirements is
a service performance report, under which non-financial information, such
as why a charity exists and what it is trying to achieve, must be presented
and, if necessary, audited. Although a four-tier structure is intended to tailor
the new rules to a charity’s size, and significant efforts have been made to
make the transition process as smooth as possible, the new rules represent a
significant increase in compliance burden for many charities. Key issues in
this context include the requirement to prepare consolidated financial state-
ments covering all entities “controlled” by a charity and the treatment of
related party transactions,'®’ which are often unavoidable in a small country
such as New Zealand. There is concern that these and other requirements,
such as the new regime for health and safety,'$® together with associated
high penalties for non-compliance, are fuelling a trend towards “big char-
ity,” where resources are available to meet the requirements. Such a trend
would not augur well for the bulk of New Zealand’s charities.

The Need for Future Reform

The decade since the passing of the Charities Act highlights the importance
of consultation and of ensuring that objective empirical analysis is carried
out before changes are made. If the objective of the Charities Act regime was
to strengthen the charitable sector, it is not being met. Even if the objective
was to reduce “fiscal cost,” the regime does not appear to be succeeding. It is
to be hoped that the government will listen to the concerns of the charitable
sector and finally conduct the post-implementation review of the Charities
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Act that was originally promised. Such a review is urgently required and
must be conducted thoroughly, with full consultation, so that a framework
for New Zealand charities regulation that is fit for purpose can be devised
in the interests of all concerned.
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11 The Digital Regulator

Susan Pascoe

Overview

The story of the establishment of Australia’s first independent charity regu-
lator is an epic tale spanning decades, enlivened by a cast of colourful char-
acters, and played out on contested terrain. Yet the Australian Charities
and Not-for-profits Commission (ACNC) is unique in the level of sustained
advocacy and support it garnered from the not-for-profit (NFP) sector, and
in its establishment as a digital-first agency. This chapter is written by a
participant observer in the final chapters of this saga. The author was the
head of the taskforce created to establish the ACNC and is its inaugural
commissioner. The chapter will provide the context in which Australia’s first
fit-for-purpose charity regulator was established, the stormy passage of the
legislation, the work of the taskforce which oversaw the establishment of
the ACNC, the early days operating in uncertainty, the role and functions of
the regulator, and the eventual political settlement which saw the embryonic
body given a lease of life.

Policy Context

Australia’s history from 1788 is one of British settlement and stable demo-
cratic government. The continent was previously occupied solely by Indig-
enous peoples. Since 1901, the country has enjoyed stable democratic
governments in a federated structure comprising a Commonwealth govern-
ment with six state and two territory governments. NFPs are regulated at all
three levels—Commonwealth, state or territory, and local government. The
Australian Constitution came into effect in 1901 and formed the federa-
tion. It set out the fields over which the Commonwealth had power, leaving
NFP regulation to the states, with the income taxation power gravitating to
the Commonwealth after the Second World War. This dichotomy of state
responsibility and Commonwealth financial capacity ensured the Common-
wealth taxation authority, the Australian Taxation Office (ATO), held a de
facto role as NFP regulator as it was the arbiter of what was a charity and
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what was not. In practice, the states and territories are responsible for fund-
raising regulation, the collection of jurisdictional taxes, and NFP oversight,
much of which causes duplicative regulation and reporting for charities,
especially those operating in more than one jurisdiction.! The British legacy
has left an enduring commitment to the rule of law and sound parliamen-
tary process. In addition, there is an appetite for moderate and proportion-
ate regulation to ensure probity, safety, and fairness, which over time creates
ongoing pressures for deregulation and administrative simplification. From
the earliest times of colonization, this legacy also resulted in the transfer of
ideals of charity and mutual support which formed the basis for Australia’s
modern NFP sector. Indeed, the colony of South Australia was the first Aus-
tralian jurisdiction to establish a legal framework specifically to enable the
incorporation of associations in order to undertake NFP activities.

The NFP sector has considerable political and policy influence despite
being largely organized into industry groupings.? A number of the peak
bodies are adroit and experienced advocates sought out by the media for
opinion and consulted by ministers on key policy matters. While there is
no umbrella peak body such as the UK’s National Council of Voluntary
Organisations, Imagine Canada, or the USA Independent Sector, there are
a number of highly influential organizations impacting policy such as the
Australian Council for Social Services (ACOSS),? the Community Council
for Australia (CCA),* Philanthropy Australia,’ and the Australian Council
for International Development (ACFID).® Religious denominations, par-
ticularly the Catholic and Anglican Churches, have an important historical
legacy and continue to influence the political process in education, health,
community services, and charity regulation.

The Size and Importance of the NFP Sector

There are some 54,000 registered charities in Australia. They are an
increasingly important part of the economy. Official data shows that NFP
organizations hold $176 billion in assets and employ over one million
Australians—8 per cent of the nation’s workforce. To put these figures in
perspective, NFP income is larger than that of the agriculture sector, and
NFPs collectively employ five times as many people as the mining sector.”
Some two million people volunteer in charities.® Australia’s NFPs are, on
average, growing at a faster rate than for-profit or public sector organiza-
tions. This growth is the outcome of a number of factors, primarily the
result of governments continuing to outsource services to NFP providers,
including those in education, welfare, disability, housing, and health. Of the
$103 billion income earned in 2014, around $42 billion was from govern-
ment grants, with approximately $54 billion from earned income and nearly
$7 billion from donations and bequests. Australia differs from other simi-
lar countries in that NFPs enjoy substantial government and commercial
income but relatively low levels of philanthropy.’
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Policy Contest

The emergence of the ACNC highlighted significant philosophical and pol-
icy differences between the major parties in their approach to civil society
and public administration. Before winning office in 2013, the Coalition par-
ties signalled that they opposed regulation of the NFP sector, arguing it was
an unwarranted interference by government into civil society where there
was a low incidence of reported wrongdoing. Labor and the Greens took the
view that the NFP sector was a significant part of the economy, as well as
civil society, and supported the sector’s advocacy for a dedicated regulator.
Key sector opinion leaders and peak bodies wanted a regulator to promote
trust and confidence in charities, and put them on a comparable regulatory
footing with government and business.

Three separate parliamentary inquiries during the Bill’s passage delayed
the implementation of the ACNC until December 3, 2012. Despite win-
ning government in September 2013, the Coalition was unable to progress a
bill to repeal the ACNC Act because of opposition from Labor, the Greens,
and some independents in the Senate. On March 4, 2016, the government
announced it was not proceeding with the ACNC Repeal Bill. Australia’s first
national charity regulator now has parliamentary and political authorization.

A Fit-for-Purpose Regulator

Until the establishment of the ACNC, the ATO operated as the de facto char-
ity regulator and determined charitable status for the purpose of applying tax
concessions. However, the ATO did not require charities to submit annual
returns. It relied on self-assessment of tax status and showed limited interest
in the conduct of NFPs prior to the introduction of Australia’s consumption
tax in the year 2000. There was a dominant perception in the NFP sector
that the ATO was conflicted as both assigner of charity status and collector
of the national revenue. Further, there was a view that a dedicated regulator
could provide guidance and support, and protect the reputation of the sec-
tor by dealing with mischief. Key NFP advocates lobbied that the inevitable
increase in administrative requirements for the purposes of transparency and
accountability would be offset by the regulator overseeing a reduction in
red tape. The notion of data being provided once to government and used
multiple times (“report once, use often”) became both a policy promise of
government and a mantra for the sector’s red tape reduction drive.

Calls for a fit-for-purpose NFP regulator were formalized in six national
inquiries stretching over 15 years:!?

e 1995 Industry Commission Report, Charitable Organisations in Australia
2001 Report of the Inquiry into the Definition of Charities and Related
Organisations (Charities Definition Inquiry)

e 2008 Senate Standing Committee on Economics, Inquiry into the Dis-
closure Regime for Charities and Not-for-Profit Organisations
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e 2010 Productivity Commission Report, Contribution of the Not-for-
Profit Sector
2010 Australia’s Future Tax System Review (the Henry Review)

e 2010 Senate Economics Legislation Committee, Inquiry into Tax Laws
Amendment (Public Benefit Test) Bill

All these inquiries recommended some form of independent regulation of
charities. The inquiries attracted some 2,029 submissions, a considerable
investment by the sector. Following the 2010 inquiries, the Labor govern-
ment was persuaded to act and allocated funding in its 2011 Budget for the
creation of a taskforce to oversee the establishment of the ACNC. I was
approached to lead the Taskforce and was later appointed as the inaugural
commissioner.

Regulatory reform in the NFP sector was part of a broad suite of social
policy reforms, including a National Compact with the sector, a national
volunteering strategy, improvements to contracting with government, and
legislation on advocacy. These reforms were largely based on the recom-
mendations of the 2010 Productivity Commission Report. To steer these
reforms, the former Labor government created a pair of operational and
advisory mechanisms: the Office for the Not-for-profit Sector in the Depart-
ment of Prime Minister and Cabinet (DPMC) to administer the reforms, and
the Not-for-profit Reform Council (comprising key NFP stakeholders and
opinion leaders) to advise the Minister. Treasury had the role of investigat-
ing the feasibility of a stand-alone regulator, and in January 2011, it released
a scoping study for consultation and a final report six months later.!! The
Treasury scoping paper argued,

Recent trends have seen higher levels of governance and accountability
requirements of both the commercial and government sectors in Austra-
lia; however, the NFP sector has been ignored. The overall governance
and accountability arrangements in the NFP sector have not kept pace
with international trends to improve governance in the sector.!?

Treasury took the lead in instructing on the exposure draft of the ACNC Bill
(and later the Charities Bill) and in managing the consultation. As ACNC
Taskforce leader, I was physically located in, and supported by, Treasury
from July 2011. There was a complicated set of relationships for this broad
reform agenda. In practice, Treasury had the lead on regulatory and taxa-
tion matters, while the DPMC led other aspects of the reforms.

ACNC Taskforce and Stakeholder Engagement

The ACNC Taskforce operated from July 2011 to November 2012. Staff
members were seconded from the ATO, Treasury, and the DPMC. From
the outset, the Taskforce sought genuine engagement with all stakehold-
ers. Relationships were built with key government, NFP, and community
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entities, and alliances forged through cognate initiatives such as the govern-
ment’s NFP Reform Council where 1, as taskforce leader, was given observer
status. Leading the work of the ACNC Taskforce was challenging, as the
careers of ATO personnel who had hitherto had the de facto function were
affected. It required a capacity to relate credibly to central government
agencies and to NFP peak bodies, with significant minorities in both groups
not persuaded of the benefits of an independent regulator. Against this back-
drop, certain lobby groups actively campaigned to undermine key elements
of the proposed regulatory framework such as the requirement for financial
reporting and the inclusion of broad enforcement powers for the regulator.’®

The work of the ACNC Taskforce to establish the regulator progressed
alongside the work of the Treasury to develop an exposure draft of the
ACNC Bill. From the perspective of the sector and the community, we are all
seen as undifferentiated aspects of government, and every effort was made
to combine and phase consultations where possible. A discussion paper was
released and feedback documented from community meetings held across
Australian in January and February 2012. The Taskforce released an Imple-
mentation Report in June 2012 and an Update in January 2013.

Broader stakeholder engagement was more difficult to achieve, as the
Taskforce had a confined role to establish the new regulator, while policy
and legislative development was conducted by the DPMC and Treasury. The
states and territories were engaged through the established national forum
for political dialogue in the Australian federation, the Council of Australian
Governments (COAG). A COAG sub-group comprising jurisdictional Trea-
sury officials was created which curiously did not involve those responsible
for regulating NFPs in the states and territories. There was disquiet from
states and territories about the potential for regulatory and reporting dupli-
cation, and a perception of insufficient early consultation by the Common-
wealth. Independent research was commissioned by the COAG Working
Party to quantify the impact of proposed regulatory reforms, and a regula-
tory impact assessment was completed.'

Being positioned at the sidelines of these inter-jurisdictional debates had
longer term consequences for the ACNC. Worthwhile red tape reduction
in Australia’s federation requires harmonization with the states and terri-
tories. In 2012, most jurisdictions had rejected key elements of the Com-
monwealth’s regulatory reforms—only South Australia and the Australian
Capital Territory agreed to harmonize. The difficulty for the ACNC was
that it was seen as a part of the Commonwealth bureaucratic machine, irre-
spective of its status as an independent regulator. It took time for these rela-
tions to soften.

The Australian Charities and Not-for-profits
Commission Act 2012

A sub-plot within the grander narrative of the establishment of the ACNC
was the passage of the enabling legislation. The main characters for this part
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of the story were the Treasury officials responsible for developing instruc-
tions for the parliamentary drafters, and the peak body representatives from
the NFP sector.’® Officials scrutinized legislation from other common law
jurisdictions and sought to integrate the best elements into the ACNC Act.
These officials were highly capable, but they had little experience consulting
with the NFP sector. Powerful lobby groups such as universities, churches,
and financial services bodies advocated competently with politicians and
senior staff in central government agencies. They briefed the media and
exerted influence in the political sphere. The process was marked by ten-
sions about consultation time frames,'¢ suspicion as to the authenticity of
the Treasury engagement, and concerns regarding key aspects of the Expo-
sure Draft of the ACNC Bill. The main concerns expressed were as follows:

1. The regulator would increase rather than reduce red tape.

2. The scope and range of enforcement powers could result in a heavy-
handed regulator.

3. The media could mischievously and destructively use data on the
register.

The NFP adviser to the then assistant treasurer became involved in the nego-
tiations with peak NFP bodies and key opinion leaders to resolve unease on
aspects of the ACNC Bill and to broker resolutions with Treasury. Sector
representatives lobbied successfully for an expansion to the objects in the
draft Bill. The version circulated on December 9, 2011, had a single object:
“to protect and enhance public trust and confidence in the not-for-profit
sector.” The Cabinet had agreed to this and a budget was allocated accord-
ingly. However, key advocates believed that this single object began from an
assumption of deficit in the sector and lobbied not only to add “maintain”
to the first object but also to add two further objects. The objects became!”

1. to maintain, protect, and enhance public trust and confidence in the
Australian not-for-profit sector;

2. to support and sustain a robust, vibrant, independent, and innovative
Australian not-for-profit sector; and

3. to promote the reduction of unnecessary regulatory obligations on the
Australian not-for-profit sector.'®

The two additional objects had a dramatic impact on the kind of regulator
the ACNC would be. Not only did it need to stretch its modest resources to
add two functions but also it needed to be concerned about the sustainability
of the sector it regulated and to actively promote initiatives to reduce unnec-
essary administrative burdens on the NFP sector.'” After nearly two decades,
the sector was finally getting the kind of regulator it wanted, but the regula-
tor needed to manage the tension between its keenness to engage with and
support the sector, and its responsibility to supervise and regulate it.
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An additional challenge for the ACNC commissioner was that the umbili-
cal cord joining the new regulator to the ATO was not severed. The model
chosen by legislators was for an independent statutory office holder, the
commissioner, to be supported by an office that was required to purchase
its operational services from the ATO. However, core elements of indepen-
dence were protected: independence of decision making regarding chari-
table status is written into the ACNC Act; the new regulator has its own
appropriation; its delegations on staffing and budget management have
been negotiated with the ATO; it reports directly to Parliament. This effi-
cient model was likely one of the protective factors for the ACNC following
the change of government in 2013, as there would have been only modest
savings if the expanded regulatory functions had been returned to the ATO.
However, it has put an onus on the ACNC to protect its independence and
to make this independence clear to a sector that retains some suspicion of a
revenue agency standing at the gateway to charity concessions.

To achieve its objects, the ACNC has functions that include?

e maintaining a public register of Australian charities;

registering new charities and deregistering those which are no longer

eligible;

collecting information on charities annually and updating the register;

receiving and acting on complaints about registered charities;

monitoring charities for compliance with legal requirements;

providing advice and guidance to charities and the public to enhance

the transparency and good governance of the sector; and

e driving the reduction of unnecessary or duplicative regulation and
reporting.

The legislation and regulations impose new obligations on registered
charities?!

e to report annually to the ACNC in an Annual Information Statement;
to comply with Governance Standards; and

e to maintain up-to-date register entries including details of their respon-
sible persons (generally formal office bearers such as company secretary
or board members).

The work to establish these functions and educate charities on their new
obligations was considerably enhanced by the involvement of overseas char-
ity regulators.

Contribution of International Charity Regulators

One motif in the narrative of the ACNC’s creation is the generosity of
charity regulators in common law countries. For a neophyte organization
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operating against a backdrop of contested policy development and a precar-
ious future, it was comforting to receive the active support of other regula-
tors from the “Grandmother” of us all, the Charity Commission of England
and Wales (CCEW), and neighbours near and far. Soon after I was appointed
to the Taskforce, I was introduced to Trevor Garrett, the then chief execu-
tive of the New Zealand Charities Commission (NZCC). The NZCC had
been formally established in 2005, and Garrett had overseen its start-up.
He conducted sessions for the Taskforce in Australia and participated in
roundtables, reflecting on lessons learned from the NZCC’s experience in
building a charity regulator from scratch. His insights were invaluable, as
were the many material supports his office provided. Ironically, he was with
the ACNC Taskforce when the NZ government announced it was integrat-
ing the NZCC functions into the Department of Internal Affairs. A gener-
ous offer was made by the Charity Commission of England and Wales to
provide its director of Charity Services, David Locke, for a three month
secondment to the ACNC Taskforce. He arrived in October 2011 and had
his stay extended. He later successfully applied to become one of the two
assistant commissioners of the ACNC, bringing invaluable operational
expertise. Locke’s mantra that the ACNC “surprise and delight” its clients
sat oddly with the Australian vernacular, but has been embraced by staff
and earned the ACNC ongoing plaudits for its client-oriented services.

The Compliance function got off to an early start, drawing on the expertise
of the recently retired director of compliance from the Charities Directorate
in the Canada Revenue Agency, Donna Walsh. She contributed to discussion
on regulatory requirements and information and enforcement powers in the
Exposure Draft of the ACNC Act. In addition, she assisted in the profiling
and hiring of compliance staff, and the development of the ACNC’s regula-
tory approach. Not only did this external expertise strengthen the work of
the ACNC Taskforce but also it assisted in creating the perception of an
informed, independent, emerging new regulator. The ACNC is delighted
now to be providing assistance to the Charities Regulatory Authority in the
Republic of Ireland and to be forging stronger collegial relations with state
regulators in the United States.

Moving from Taskforce to Regulator

As already signalled, the parliamentary debate around the ACNC establish-
ment legislation was protracted and disputatious during 2012. The then
assistant treasurer, Hon. David Bradbury MP, tabled Exposure Draft 3 of
the ACNC Bill and immediately referred it to a House of Representatives
Economics Committee on July 5 for an inquiry over the winter recess. The
committee’s report was tabled on August 14. However, this scrutiny did not
prevent two further inquiries in September 2012: one by the Senate Com-
munity Affairs Committee and another by the House of Representatives
Joint Committee on Corporations and Financial Services. The Bill passed
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the House of Representatives on September 18, 2012. There were further
delays in the Senate because of scheduling, and the ACNC Bill finally passed
the Senate on November 1, 2012. These delays meant that the life of the
ACNC Taskforce, which was meant to finish its work on June 30, 2013, for
a July 1 start, was extended by five months. This was not unduly problem-
atic, as the Taskforce began to assume the role of the regulator, enabling a
phased introduction. My appointment as commissioner designate began in
December 2012.2

Key Tasks in Establishing the ACNC

The work schedule for the establishment of the ACNC continued in 2012,
despite the slow passage of the ACNC Bill. The delays were used as an
opportunity to provide full staff training and develop policies and proce-
dures. The first task was to appoint staff, beginning with senior staff. An
organizational structure was developed based on the requirements in the
ACNC Bill, the available budget, and an investigation of organizational
models in cognate charity regulators. The commissioner is supported by two
assistant commissioners, general counsel, and Charity Services. There were
originally eight directorates with approximately 100 staff. Two outstanding
senior appointments were made of individuals with established reputations:
Murray Baird as general counsel and David Locke leading Charity Services.
As noted, Locke was a respected and experienced regulator from the United
Kingdom. Baird has a deserved reputation as one of Australia’s pre-eminent
charity lawyers and joined the ACNC after a distinguished career in private
practice advising in a number of high-profile cases, including as solicitor
instructing on the Word Investments case in the High Court.?

Once appointed, senior staff were involved in interviews for their own
teams. We were resolute that the staff know, understand, and respect the
NFP sector and deliberately appointed a mix of people from government
and regulatory agencies, the NFP sector, and the private sector. Most of
the directors were able to start by early March 2012, and there was a high
level of excitement about being involved hands-on in the start-up venture.
Attention was paid to developing a client-oriented work culture and work
practice, in particular providing a responsive, useful, timely service to chari-
ties and the broader community. There was a general sense of pride and
moral purpose in the work. With key staff in place, a slow phased handover
from the ATO began. There were tensions as people formerly responsible
for particular roles worked with newly appointed staff. However, these were
worked through with some personnel changes and goodwill. Intensive train-
ing was provided to staff, with experienced ATO staff working with newly
appointed ACNC staff. It is noteworthy that this work occurred against a
backdrop of sustained public and private lobbying from those who wanted
the then opposition to retain its commitment to abolish the ACNC, as well
as from those advocating for its existence. Staff members at the ACNC were
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advised to ignore the policy uncertainty, to focus on their work, to and do
the best job possible. This approach has had a positive impact.

The ACNC’s Object to Educate

The objects of the ACNC Act require the regulator to assist charities to
comply by providing guidance and education.?* The ACNC has had the
immense advantage of commencing in a digital era. A national regulator
physically located on one site in a country as vast as Australia needs to
provide equitable access to the Register, educational materials, and advice.
Establishing an attractive website,”” a portal for charities, and an online
register were foundation tasks. As inaugural regulator, the onus was on
the ACNC to build charities’ capacity to meet their new obligations and also
to support the sustainability of the sector. We prioritized the development
of materials to help charities meet regulatory and reporting obligations, and
have since produced a range of practical resources on good governance and
sound financial management. Both as a taskforce and as the new regulator,
we also conducted national “roadshows” and regional information sessions,
visiting major centres across Australia offering free interactive briefings for
charities. These were always well attended, often requiring multiple sessions
to accommodate demand. It was important that people heard directly from
the commissioners; this helped quell fears and gave the opportunity for the
nervous, the disgruntled, and the supportive to voice their issues. Over time,
many detractors became advocates for an independent charity regulator.

New products and services are continually being developed. We have
produced booklets on topics such as good governance and on protecting
your charity from fraud. Reporting fact sheets, compliance checklists, policy
papers, and template constitutions are all freely available on the website.
We have conducted invitational roundtables, webinars, and Ask ACNC ses-
sions,?® and we speak at conferences regularly.

Advice Services

The companion work to the education and guidance function is the advice
provided via phone and email. This is generally the first point of contact that
charities and the community have with the ACNC. We decided to have an
in-house contact centre, took a conscious decision not to use scripts for stan-
dard calls, and recruited staff with interest in the sector. Staff were coached
to be responsive, timely, and helpful. During Ask ACNC sessions, these staff
took laptops to the remotest settings, connected to ACNC systems, and
fixed registration and reporting issues on the spot. This certainly “surprised
and delighted” our clients! The helpfulness of Advice Services staff ensures
that 99 per cent of charities interact with the ACNC online, including filing
Annual Information Statements. These staff regularly analyse the contents
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of calls and provide feedback to the Education and Guidance team so they
can develop fact sheets or other materials where there seems to be a knowl-
edge gap. Two-thirds of the concerns about charities come through phone
calls and emails from charities and the public. Advice Services staff handle
around 635 per cent of complaints by directing the complainant to materials
on the ACNC’s website or other publicly available materials. The remaining
35 per cent are passed over to Compliance staff.

Compliance

Establishing the Compliance function?” was a complicated and sensitive task,
even with the early advice of experts. There was fear that the information-
gathering and enforcement powers were unnecessarily interventionist and
heavy-handed; there was general nervousness from a sector unused to moni-
toring and accountability, and there was uncertainty as to how the regulator
would treat slipshod and forgetful, versus negligent and reprobate charities—a
critical issue given the reliance by charities on volunteers. The ACNC Task-
force released a discussion paper on its regulatory approach and sought
feedback. Some 90 per cent of respondents supported the draft regulatory
approach, and their feedback helped shape the final framework. A variant of
the classic regulatory advice pyramid was developed (Figure 11.1).

Regulatory pyramid of support and compliance

Revocation

Graduated and
proportionate sanctions
enforceable undertakings,
directions, injunctions, suspension or
removal of responsible persons,
penalty notices

Proactive compliance

investigations, use of information gathering and
monitoring powers, warnings,
overdue statements on Register

Assisted compliance
letters and phone calls to discuss compliance concerns,
regulatory advice, agreed actions to ensure compliance,
overdue reporting letters

Education and support
guidance materials, advice services, education, capacity
building, supporting sector initia: ch as forums and excellence awards,
reporting reminder letters

Figure 11.1 Regulatory Pyramid of Support and Compliance.

© Commonwealth of Australia.
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The ACNC assumes that charities are acting honestly and gives them
opportunities for self-correction. We use the least intrusive powers that are
sufficient to address a particular issue and act quickly in cases where evi-
dence of gross negligence or serious misconduct has been established, or
where vulnerable people or significant charitable assets are at risk. When
deciding whether to use our powers, we consider the type of problem, who
or what is at risk, the nature and degree of potential harm, and the like-
lihood and frequency of an occurrence or recurrence. We develop a risk
profile of the charity (factors such as size, existing accountability mecha-
nisms, and history of compliance) and consider the behaviour of respon-
sible individuals. We work cooperatively with Commonwealth, state, and
territory regulators, and with intelligence, enforcement, and security agen-
cies. Key concerns raised about charities include allegations of fraud and
other misuses of money, charities used for private benefit, harm to mem-
bers, scam charities, poor governance, illegal activity, and support of terror-
ism. Approximately 700 concerns are raised annually. Consistent with our
proportionate approach, only 14 charities had their registration revoked in
the first three years. The vulnerability of charities as potential conduits for
funding terrorism is a significant concern. The Financial Action Taskforce
(FATF), which addresses international anti-money-laundering and counter-
terrorism measures in member countries, has found Australia only partially
compliant. FATF has recommended regulatory coverage of all NFP entities
(not just charities) and greater outreach to counter the support of terrorism.

The very tight secrecy provisions in the ACNC Act prevent details from
being provided publicly when the ACNC takes action against a charity,
thereby diminishing its educative and deterrent effect. To counter this, we
published an overview of the first two years of compliance activity,?® and
this will now be published bi-annually. Initially, compliance was the area of
ACNC activity most prone to staff volatility, with tensions and early staff
departures. This reflects a mix of factors, including the attempt to blend
intelligence, enforcement, and policy personnel in a small staff group; the
lack of active cases in the first few months; and the organizational drive for
a proportionate (not punitive) regulatory approach. The implementation of
agreed policies and operational procedures, and some staff changes, helped
resolve these issues.

Reporting, Group Reporting, and Bulk Lodgement

When the ATO was the de facto regulator, charities were not required to
file an annual return. This set Australia apart from other common law juris-
dictions. Charities must now complete an Annual Information Statement
within six months of the end of their reporting period” and comply with
ACNC Governance Standard 5, which requires them to act with due dili-
gence and sound financial management. The ACNC maintained a high level
of engagement with the sector in the development of the Annual Information
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Statement, not only because this remains the preferred regulatory practice
but also in recognition of fears about burdensome red tape. For some, those
fears did not abate until they completed their first Annual Information State-
ment. As noted earlier, about 99 per cent of charities engage with the ACNC
online. Second and subsequent statements are pre-populated and simply
require updating for the year. On an international comparison, these reports
are minimalist in their requirements. At the time of this writing, the compli-
ance rate for the first year of reporting (the 2012-13 financial years) was 99.8
per cent, and for 2014, it was 94 per cent. Given the high levels of uncer-
tainty about the future of the ACNC, this is a good achievement. We are
tracking to higher compliance levels for the incomplete 2015 reporting year.

Streamlined reporting is available to those charities that operate in
groups. A group of registered charities can submit just one collective Annual
Information Statement and one financial report, instead of one for each reg-
istered charity. In 2014-15, the ACNC approved 47 grouping applications
comprising approximately 450 charities. Bulk lodgement is another option
for those multiple registered charities who wish to reduce red tape by sub-
mitting their Annual Information Statements on a single form. In 2014-13,
15 per cent of 2014 Annual Information Statements were filed using bulk
lodgement. Examples included corporate trustees or denomination offices
for religious charities.

Engagement with the Sector

One of the hallmarks of a good regulator is that it knows the sector it regu-
lates. The second object in the ACNC Act ensures that the charity regulator
adopts this disposition. However, the ACNC has always been mindful that
high levels of engagement could result in regulatory capture. Clear proto-
cols for staff, and formalized mechanisms for engagement, help ensure that
staff maintain proper professional relationships. Social media presented
great opportunities to reach across age and interest groups, and across the
sparsely populated continent. Given the diverse and geographically distrib-
uted regulated community, we were very fortunate to have senior personnel
immersed in social media and communications staff who are young and
have revelled in being ahead of the broader public service in the use of You-
Tube, Twitter, Facebook, LinkedIn, and the like. The ACNC was formally
recognized for its excellence in this area, winning the Institute of Public
Administration’s 2016 Digital Transformation Award.

There are three formalized mechanisms for regular feedback to the
ACNC: the Advisory Board, the Professional User Group, and the Sector
User Group. The membership and role of the ACNC Advisory Board is set
out in the ACNC Act.?® The Board is not a decision-making board and exists
to advise the commissioner. It comprises highly expert general and ex officio
members, and it has been a source of wise counsel and sound judgement for
me as commissioner. Both the Professional and Sector User Groups were
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established by the ACNC to provide a structured means of engaging with
peak bodies and key sector groups as well as practitioners—typically spe-
cialist lawyers and accountants. They each meet three times a year with the
commissioners in attendance. Briefings are provided, issues identified, and
advice is sought. The advice of these groups is also sought out of session.

The ACNC continues to engage with the sector. Its senior managers speak
at conferences and workshops, visit charities to see their work first-hand,
and maintain personal contact with peak bodies and sector leaders. We
retain the belief that authentic engagement is at the heart of good regula-
tory practice and sound policy and legislative development. Happily, this
view is also embedded in the government’s Regulator Performance Frame-
work,*" putting the ACNC at the forefront of expected regulatory practice
in Australia.

Red Tape Reduction

In a similar vein, the ACNC has spearheaded initiatives consistent with the
government’s deregulation agenda. Amongst the policy drivers for the estab-
lishment of the ACNC was that it develop a “report once, use often” mecha-
nism so that charities could be relieved from repeatedly providing the same
information to various governments and departments within governments.
Many charities that supported the establishment of a charity regulator did
so believing they had entered into an informal compact where the increase
in accountability and transparency was offset by reduced red tape.

The problem for the ACNC was that we had the object “to promote the
reduction of unnecessary regulatory obligations on the Australian NFP sec-
tor,”3? but neither explicit powers nor the budget to achieve administrative
simplification. As already noted, an additional two objects were added to
the ACNC Bill after the Cabinet had approved the proposal and budget. So
the new regulator had the statutory object but limited leverage with Com-
monwealth agencies, and none at all with state and territory governments.
Moreover, research commissioned from Ernst & Young by the ACNC in
2013 provided evidence that the overwhelming red tape impost was from
the governments’ tendering, contracting, monitoring, and acquittal require-
ments. The ACNC contributed just 0.01 per cent of the regulatory burden.?
In fact, the ACNC had relieved potential duplication by accepting reports
developed for states and territories as meeting its requirements for the first
three years of operation. Undeterred, the ACNC developed a “Charity Pass-
port”: an electronic compilation of key corporate data required by govern-
ments in their dealings with charities which was drawn from the information
charities had provided at the point of registration with the ACNC, or in their
Annual Information Statements. This information is then freely available to
government agencies in all jurisdictions to ensure that the data, provided
once, is used often. Government agencies that use the Charity Passport sim-
ply need a charity’s legal name or unique identifier when interacting for
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multiple purposes, thus avoiding the repeated requests to provide the same
information. The ACNC is also home of the National Standard Chart of
Accounts devised as a data dictionary for NFPs that reduces acquittal costs
of different agency contracts with charities. The uncertainty regarding the
ACNC’s future slowed implementation, but adoption should accelerate fol-
lowing the government’s decision to retain the ACNC.

Similar work is under way for states and territories to harmonize their
reporting requirements with the ACNC to reduce duplication for charities.>*
These bilateral negotiations slowed dramatically with the change of govern-
ment in September 2013, but gained new momentum with the decision in
July 2015 of Consumer Affairs Commissioners to harmonize jurisdictional
reporting requirements for ACNC-registered charities. Similarly, the state
revenue commissioners agreed in December 2015 to establish a working
party to investigate alignment with the ACNC. It is noteworthy that these
initiatives anticipated the government’s decision to preserve the ACNC.
The key drivers are reducing the administrative burden on charities and the
potential savings to agency budgets.

The ACNC Register—A One-Stop Shop

The reduction in administrative burden is generally measured on commu-
nity, business, or government entities. However, the impact can be as dra-
matic for members of the public. The provision of free, accessible, up-to-date
information on a credible register of charities has dramatically reduced the
time required for community members to undertake their due diligence when
considering donating or volunteering. The Register is at the heart of the
ACNC, and its elements are set down in legislation.* There is no ACNC
without a Register, and conversely there is no Register without a regulator.
The story behind the creation of this Register is one of dogged resolve. At
its inception, the ACNC was handed a paper-based list of 56,400 charities
by the ATO. We were determined to ensure easy equitable access by digi-
tal means. We regularly repeated a contact cycle that began with mail outs
and then winnowed the numbers down by identifying potentially inopera-
tive charities from return-to-sender lists with follow-up desktop searching
and data matching. Since the launch of the Charity Register in July 2013,
some 13,500 charities have had their status revoked, as they were no longer
operating or had not met their obligations for two years (the latter category
including nearly 8,000 charities). The Charity Register now holds detailed
information about Australia’s 54,000 charities.

Research and Use of Data

In keeping with our “report once, use often” commitment, the informa-
tion provided by charities in their Annual Information Statements has been
used to create the first comprehensive analysis of charities in Australia.
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Having an online database allowed us to easily provide data to an inde-
pendent agency for analysis. The ACNC commissioned Curtin University
to analyse the 2013 Annual Information Statement data, and the resulting
Australian Charities 2013 Report®® was very positively received. We then
commissioned Curtin University to undertake further analysis on religious
organizations and overseas aid organizations.?” Importantly, charities them-
selves quickly saw the utility of the data—a peak body in one state analysed
the data and used it in its budget negotiations with government. The Centre
for Social Impact and the Social Policy Research Centre at the University
of New South Wales won the contract to analyse the 2014 Annual Infor-
mation Statements. With financial information included for the first time,
its analysis, Australian Charities Report 2014, constitutes Australia’s first
authoritative and comprehensive analysis of charities’ finances. There is a
dedicated website which enables users to interpret the data in multiple ways,
such as by location, activity and size.*

The ACNC has also actively promoted and commissioned research to
provide an empirical base for our work. A companion research project
undertaken during 2015 by Deloitte Access Economics has investigated the
material benefits to the states and territories of aligning with the ACNC.*
This has provided a concrete base on which to progress discussions with
those jurisdictions. In addition, we have been active participants in the key
academic researchers group, spoken at academic and professional confer-
ences, provided a research award, and commissioned surveys into trust in
charities. The ACNC is committed to closing the feedback loop and provid-
ing data back to charities and the Australian community. There has never
before been a census analysis of charities in Australia. In addition to analys-
ing the data, we have made it available to the general public on data.gov.au
and on australiancharities.acnc.gov.au. This use of data models good prac-
tice to the sector and provides information that can be used for advocacy,
planning, and program development.

The Charities Act 2013 (Cth)

Many Australians see charity as the provision of free services to those in
necessitous circumstances. However, the Charities Act 2013 (Cth) gives
a more contemporary definition and defines a charity and charitable pur-
poses. This Act is based on the heritage of the Statute of Elizabeth of 1601
and Pemsel’s case,*' and is informed by recent Australian High Court cases
that have generally extended the conventional understanding of the limits
of charity, such as the decisions associated with Central Bayside,** Word
Investments,” and Aid/Watch.** The Charities Act 2013 came into effect
on January 1, 2014, and it affirms that a charity must have charitable pur-
poses that are for the public benefit.** Any other non-charitable purposes
must be incidental or ancillary to, and in furtherance or in aid of, these
charitable purposes. The Act requires a charity to be not-for-profit, not have
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a disqualifying purpose,* and not be an individual, a political party, or a
government entity.*” This Act uses familiar concepts from the common law
and modernizes them by including additional charitable purposes, such as
the promotion or protection of human rights and the promotion of recon-
ciliation, mutual respect, and tolerance within Australia. It also affirms that
a charity may itself advance public debate about a charitable purpose as an
independent (non-ancillary) charitable purpose in itself.

Managing in a Time of Uncertainty

Uncertainty attended the establishment of the ACNC from its inception.
While the ACNC Taskforce had the benefit of supportive Ministers, the fledg-
ling ACNC operated in an environment where the polls pointed decisively to
a change of government, and the opposition at the time (a coalition of Liberal
Party and National Party) was opposed to the regulation of charities. Dur-
ing the election, I sought advice from the Australian government solicitor as
to my duties and responsibilities as commissioner should the Coalition Par-
ties win the government and retain their resolve to abolish the ACNC. This
advice was necessary given the likelihood that the new government would not
control the Senate (the Upper House), which is necessary in the Australian
Parliament in order to pass most types of legislation. This, combined with the
likely ongoing support of Labor and the Greens for the ACNC, meant that
simply repealing the ACNC Act was likely to be unavailable to the govern-
ment, and the ACNC would operate within considerable policy tension.*

Statutory office holders, such as commissioners, are servants of the Parlia-
ment, not the government of the day. I am appointed to administer an Act
(or Acts) of Parliament. The advice was concise and clear. As the commis-
sioner appointed to administer the ACNC Act, I was legally required to do
so until, and unless, the Parliament amended or repealed the Act. The execu-
tive of the ACNC (the commissioner and two assistant commissioners) con-
sulted with the Advisory Board chair, Commissioner Robert Fitzgerald AM.
We were all committed to robust charity regulation and respectful of the
democratic process. We determined it was our responsibility to concentrate
on core tasks such as building the Register and providing advice to charities
on their new obligations as registered entities.

Our relationship with government was also ambiguous, as the ACNC Act
sat within the Treasury portfolio and the Charities Act between Treasury
and Social Services. Following the change of government in 2013, the lead
Minister, the Assistant Treasurer, ceded policy leadership to the Minister for
Social Services, who was committed to abolishing the ACNC. He was frus-
trated in this, with the Senate staunchly opposed to abolishing the new char-
ity regulator. The Minister’s department severed all communication with the
ACNC in July 2014, creating a difficult operational environment. The two
subsequent ministers for social services softened the government’s stance
and then reversed the policy position.
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For charities as well, this was a very confusing time. After the 2013 elec-
tion, the Minister spoke of his intention to abolish the ACNC, but the
ACNC itself was continuing to provide guidance on how charities should
meet their regulatory commitments. Should charities just ignore the ACNC
advice and wait for the repeal of the ACNC Act? The initial slow submis-
sion of 2013 Annual Information Statements was treated sensitively by the
ACNC, as we gave charities the benefit of the doubt for the first reporting
period, in light of the prevailing confusion.

For the ACNC, this uncertainty slowed the rate at which we could prog-
ress key initiatives such as reducing red tape by harmonizing reporting
requirements with the states and territories. Like the charities, these gov-
ernments and their agencies asked themselves whether they should commit
resources to a national regulator which would be gone as soon as the Com-
monwealth government could marshal the votes in the Senate. For most,
the initial answer was in the negative. However, as the comments from the
Commonwealth government softened, the state and territory jurisdictions
moved to positive re-engagement with the ACNC, collaboration on regula-
tory and reporting harmonization, and administrative simplification. Senior
ACNC staff quietly but actively engaged in bilateral discussions with senior
officials across the states and territories. With policy certainty, momentum is
building for harmonization within the national regulatory architecture that
the ACNC affords.

For the ACNC staff, the ongoing uncertainty and the sustained hostil-
ity from the government wore some down. We had a high attrition rate
in the six months after the change of government in September 2013, but,
significantly, this was not from amongst senior staff. The two assistant com-
missioners and I declared to staff that we would see it through, whatever
the outcome. I committed to being there for the duration of the ACNC Act
and personally taking down the shingle if we got to that point! Similarly,
most of the eight directors remained committed to the new regulator they
had moved jobs to help create. The stability of senior staffing had a calm-
ing effect on the general staff. In addition, we undertook to keep the staff
informed. What had been informal Friday morning teas catered by staff
became more sober events with weekly updates on developments. We con-
sistently delivered the same message: our job was not politics, and the only
thing we could do was to do a good job and provide an effective service to
the community and charities. In the early days, the anxiety on staff faces
was palpable, but as time passed, the faces relaxed. Sector support remained
high; the government did not develop the necessary second Repeal Bill;*
the Senate determination to reject any ACNC repeal remained;*® ministerial
changes saw a softening in rhetoric, with relevant new ministers indicating
it was low on the government’s priorities;’! and successive budgets were
not cut. And on top of that, we received many plaudits from users of our
services for the professionalism, timeliness, and friendliness of the staff. The
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announcement made to staff on our assured future on March 4, 2016, elic-
ited both excitement and relief.

Concluding Comment

At the time of this writing, the ACNC had its fourth assistant treasurer and
fourth Minister for social services in three years. The change resulted from
a ministerial reshuffle in September 2015 following internal party-room
voting to change Prime Minister (Australia’s fifth leadership change in five
years). The July 2016 election resulted in a modest change to the ministerial
personnel involved. The ACNC Act will continue to sit within the Trea-
sury portfolio, but it will be overseen by the Minister for Small Business.
This unusual arrangement is likely driven by the pragmatics of ministerial
workloads rather than political rationales. The Charities Act will continue
to be overseen by both Treasury and Social Services, requiring the ACNC to
relate to two Ministers. The unstable political backdrop is a key sub-plot to
the story of the establishment of the ACNC. The steadfastness of the NFP
sector in support of the regulator they fought to establish is another deep
strand of this narrative. As noted earlier, the NFP sector in Australia has a
track record of effective advocacy—undoubtedly related to the esteem with
which charities are generally held in the community and the political capital
which that carries. Peak bodies and key sector leaders retained their support
for the ACNC and lobbied to ensure its survival. It is indeed noteworthy
that the ACNC was not created in response to a regulatory scandal, but at
the initiative of the sector itself.

The continued existence of this initially contested regulator is testimony
to the willingness of the overwhelming majority of Australian charities to
do the right thing, to increase accountability and transparency, and to work
with the regulator. We at the ACNC respect their various missions and are
committed to providing them with a secure, manageable, and enduring reg-
ulatory environment.
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12 Reflections on Birthing
a Regulator

Ursula Stephens

Introduction

Australia’s charitable and nonprofit sector is unique in several respects. Its
development throughout the twentieth century has reflected the combined
political fortunes of conservative and progressive governments. Despite per-
sistent efforts, the sector has never been able to come together under a uni-
fied national peak body and as a consequence has suffered from a crisis of
identity, which is yet to be fully resolved. This chapter examines how the
sector has organized itself in response to significant government reforms
in Australia since the 1990s. The creation of an Australian charity regula-
tor emerged from two competing, yet complementary, agendas: the sector
sought respite from burgeoning compliance regimes, whilst the government
of the day recognized opportunities for broader regulatory and taxation
reform emerging from the sector’s willingness to support recommendations
of a report by the Productivity Commission.! The chapter also reflects on
the impact of the new regulator, the Australian Charities and Not-for-profits
Commission (ACNC), on the sector and explores challenges the ACNC may
face in regulating a sector that has worked hard to “save” it. The author
was an elected member of the Australian Parliament during the period of
2002 to 2014 and brings perspectives of the sector, the government, and the
political environment from within which the ACNC emerged.

Australia’s colonial history, forged from convict settlements in a landscape
devoid of built infrastructure, shaped the development of many institutions.
Religious organizations played an important role in social welfare provi-
sion, supported through philanthropic donations from home and abroad.
The country’s oldest charity, the Benevolent Society, was founded in 1813
as the New South Wales Society for Promoting Christian Knowledge and
Benevolence. Post-World War II immigration influx brought many skilled
migrants from non-English speaking countries, triggering the creation of
formalized multicultural groups and associations advancing the welfare of
these migrants and their families. Importantly, at this time, while other coun-
tries sought to nationalize their social services, Australia did not, although
social services continued to be subsidized and supported by government.
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Nonprofits, therefore, have a long history of delivering services to their
members, their clients, or to the wider community through the provision of
education, sports, arts, culture, worship, welfare, and community services.
And Australia’s charitable institutions and nonprofits have enjoyed strong
public trust over many decades.

Under the Australian Constitution, the regulation of charities has primar-
ily fallen to state and territory governments, with the exception of taxa-
tion, which is deemed a federal (national) government responsibility. State
governments oversee incorporation of most nonprofit organizations and
license them to raise funds. The emergence of New Public Management
(NPM) in the 1980s began to shape conservative governments’ approaches
to free-market models and created major upheaval in traditional economic
sectors, including the nonprofit sector. In Australia, the national conserva-
tive government commissioned the Hilmer Review into national competi-
tion approaches.? It introduced administrative reforms based on ideas of
contestability, user choice, transparency, and incentive structures. Govern-
ments pursued alternative forms of service delivery to identify the “least-
cost” methods.? Improvements in technology facilitated the disaggregation
of the costs of providing services and provided new ways for services to
be packaged. Service delivery options included funder-purchaser-provider
agreements, outsourcing, and privatization. Australia’s state governments
embraced NPM in different ways and at different rates. The capacity of
the national government to influence this shift was via the Commonwealth
Grants Commission, through which the federal government makes payments
to the state and territory governments. Financial incentives and penalties are
a potent lever for policy reform. The introduction of NPM, therefore, led
to massive public-sector disruption and the introduction of new contracting
provisions for “non-essential” government services. These were incorpo-
rated into a National Competition Policy framework (NCP), which created
a market mechanism for tendering for public services.

Public choice theory rejects an advocacy role for nonprofits, promoting
a more narrow view of their role as merely a function of the private mar-
ket. There were few national peak organizations to identify and promote
common interests across the sector, which was organized (for government
purposes) into industry classifications such as education, health, housing,
arts, each with its own sphere of influence. Larger charities organized and
lobbied state governments on issues that impacted on them, while smaller
nonprofits, operating outside the nationally developed NCP framework,
continued oblivious to these reforms. However, The NCP framework drove
rapid reform across the economy, creating a challenging environment for
nonprofit organizations required to compete for government funding of
services, not only with each other but also with the private sector. As the
industry, business, and financial sectors were scrambling to respond to
the expectations of the government in this new policy framework, so too
the public sector struggled to manage this reform agenda. The nonprofit
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sector, perceived to be operating mainly under state jurisdiction, was not
considered significant.

As Australia’s economy grew, the nonprofit sector expanded, both in ser-
vice delivery and in wider political and policy influence. The government
adopted the Australian System of National Accounts in 1993 to expand
the core national accounts for selected areas of interest and as part of this
process referred the structure and complex taxation treatments of chari-
ties to the Industry Commission for consideration. Large charities working
across a range of services (housing, poverty alleviation, international aid,
community services, and aged care) were alert to the impact of “unrelated
business” provisions in their organizations and lobbied hard against any
change. The Industry Commission Inquiry into Charitable Organisations*
determined that nonprofits did not seek to compete on price to gain market
share and therefore should continue to enjoy income tax exemption on their
unrelated business income. By 1996, many new organizations had emerged
in the community arts, environment, international development, aged care,
and migrant services arenas, and with them, a number of national peak bod-
ies. The federal government provided funding for peak organizations and
funded a range of consultative mechanisms with the sector. The sector’s role
was broadly accepted as including legitimate advocacy for policy influence
and promoting change on social, cultural, and economic issues.

The election of conservative governments across the world in the 1990s
signalled a renewed commitment to NPM and a re-emphasis on economic
reform through tighter controls of public policy. In Australia, the conserva-
tive government elected in 1996 acted quickly to rein in the influence of
nonprofit organizations. Following that, an international summit on Non
Profit Leadership in 2001 and a second summit in 2004° focused on the
importance of financial stability, strategic challenges of leadership, forging
relationships and partnerships, advancing philanthropy, governance, mis-
sion, role of trustees, financial constraints, changing expectations of gov-
ernments, and philanthropy.® Organizations identified many challenges
for the sector as the government introduced regulatory and accountability
mechanisms to manage risks associated with competitive tendering. These
included policy fragmentation, loss of expertise within government, and
lack of contract management skills within government and the sector. Many
struggled with the introduction of the Goods and Services Tax (GST) in
2000 and the transaction costs of competitive tendering processes.

Different parts of the sector responded to this environment in the way most
suited to their relationship with government. Following claims that CARE
International (chaired by former conservative Prime Minister Malcolm Fra-
ser) had links to the Global Relief Foundation, which had been found in
the United States to have funded terrorist activities and was listed as among
“Designated Charities and Potential Fundraising Front Organizations
for Foreign Terrorist Organizations,”” the International Aid sector orga-
nized itself through the Australian Council for International Development
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(ACFID). ACFID developed codes of conduct to create a framework for
working with government through the Foreign Affairs portfolio. The Fun-
draising Institute Australia, whose membership comprised fundraisers for
large charities, also developed codes of conduct and began lobbying for
harmonization of state-based fundraising legislation.

The federal government also tried to organize the sector to suit its own
purposes, creating several peak bodies. In 1999, 30 women’s organizations
funded under a national grants program were replaced by three funded “sec-
retariats,” the YWCA, the Business and Professional Women’s Association,
and the National Council of Women Australia (NCWA). The government
also created Volunteering Australia to promote volunteerism in Australia.
Its membership was unclear, and it had no mandate. As Melville and Perkins
argue, a peak organization can only be created by the sector it represents,
“meaning such decisions cannot legitimately be made by governments.”®

Battle Lines Were Drawn

Following the 2001 election, when the Howard government won its third
term, the relationship between the government and the sector became more
fractious. Conservative think tanks challenged the advocacy role of non-
profits that were critical of government, singling out environmental orga-
nizations for scrutiny and criticism.” The Report of the Charities Definition
Inquiry (CDI) noted, “That the existence in the tax provisions of a number
of categories that entities may fit into under the tax legislation can be a
cause of confusion.”' It also noted,

Much of the confusion in the sector is related to what tax or other
concessions attach to what type of entities and what the boundaries arc
between different types of entities. This is not surprising given the wide
range of categories of entities that can access the concessions.!!

Unlike the United States and Canada, in Australia (as in New Zealand), the
Australian Taxation Office (ATO) imposed no annual or financial report-
ing requirements on charities and nonprofit organizations. Prior to 2000,
Australian charities and nonprofits undertook self-assessment of their taxa-
tion status. The introduction of the Goods and Services Tax (GST) in 2000
brought charities and nonprofits into a reportable system for the first time.

Following the release of the CDI Report, the government proceeded with
a draft Charities Bill in 2003. Nonprofit organizations in receipt of public
donations to fund their advocacy found their charitable status being chal-
lenged. An organization endorsed to access tax concessions—including tax
exemption as a charity and deductible gift recipient (DGR) status—would
need to be endorsed by the ATO, have its charity status attached to its Aus-
tralian Business Number, and have its information accessible to the public
through the Australian Business Register. The Treasurer also announced that
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the draft legislation had been referred to the Board of Taxation for consulta-
tion with the charitable sector to determine “whether the public benefit test
in the exposure draft should require the dominant purpose of a charitable
entity to be altruistic, as recommended by the [CDI Report].”'? There was
widespread criticism of the proposal, which made the ATO responsible for
administering this legislation while also having the authority to determine
if an organization was in breach of it. Organizations argued that defending
their charitable status through the judicial system could be “potentially dev-
astating to charities in terms of the financial costs.”!

The government then appointed the Institute of Public Affairs (IPA) to
audit how nonprofit organizations lobby or work with government depart-
ments. The IPA had already published a series of papers calling for greater
disclosure and accountability by organizations receiving funding from and
working with government agencies, arguing that nonprofits represent a chal-
lenge to elected governments in democracies,'* because the electorate has no
direct control over these organizations, their activities, or their finances.
It was particularly critical of environmental groups and those involved in
foreign aid delivery. The IPA audit' covered eight government departments
and agencies with substantial dealings with non-government organizations
(NGOs). Seven government departments, including those responsible for
immigration and multicultural affairs, families and community services,
health and ageing, and environment, along with AusAID, participated in the
study.'® It was to produce a comprehensive assessment of the links between
key Commonwealth government departments and their client NGOs—a
framework for assessing the role and standing of NGOs based on the infor-
mation requirements of those departments and ministers, a framework for a
database of NGOs, including their standing, and a proposed trial protocol
that requested NGOs to supply information about their organization that
would be available publicly."” This IPA report and the draft Charities Bill
2003 led to further escalation of tensions between the government and the
sector.

The debate about the accountability, funding and the ability of NGOs to
lobby for their causes without losing their charity status was now squarely
on the public agenda. The redefinition of a charitable organization and pro-
posal to redefine the traditional notion of the public benefit test, as well as
the IPA audit designed to allow government to reshape its relations with
NGOs, triggered widespread debate and criticism. The draft Charities Bill
was heavily criticized in parliamentary debates and was withdrawn prior to
the 2004 election. The government announced it would not proceed with
the draft Bill. Instead it would maintain the status quo on the common law
meaning of a charity, while extending the current meaning of a charity to
include certain child care and self-help groups, and closed or contempla-
tive religious orders. The government also announced the delayed intro-
duction of changes requiring charities to be endorsed in order to access
relevant tax concessions until July 2005. However, it continued to press for
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changes through regulation and Tax Office rulings; more punitive clauses
were included in contractual agreements, and funding levels were cut.'® Sec-
tor leaders recognized the cumulative impact of these measures, combined
with broader reforms occurring in the national regulatory environment,
the lack of consultative measures, and “gagging clauses” being included in
contracts. The deterioration in relations between the federal government
and nonprofits had reached the point where many believed they had been
“frozen out” and feared having their funding withdrawn. Maddison and
colleagues outlined the extent to which the government undermined dissent-
ing and independent opinion. Referred to by sector leaders as “taming or
training,” no organization or individual was immune to the tactics of bully-
ing and intimidation, public denigration and harassment.

It’s done very cleverly—by selectively destroying organisations, defund-
ing, public criticism, ministerial interference and criticism, excessive
auditing and “review.”

This perception of the diverse range of tactics adopted by governments
[demonstrates] how the Federal Government seeks to bully, demean and
challenge the credibility of its critics, something it does both publicly
and privately.”

Organizations were threatened with defunding if they did not come out
in support of the government’s policies. Government agencies even drafted
media statements for them. Stricter controls on media contact were imposed
through compliance measures as the government attempted to stymie public
debate.

The first attempts to bring the sector together to address these and other
strategic issues came in the formation of the National Roundtable of Non-
Profit Organisations (NRNO) in 2004, under the chairmanship of Rob-
ert Fitzgerald, then president of the Australian Council of Social Service
(ACOSS). The NRNO’s ambition was to enhance the recognition and pro-
mote support for the work of Australia’s nonprofit sector and to contrib-
ute to the development of research, exchange of ideas, sound policies, and
capacity of the nonprofit sector overall to benefit the public.?’ The concept
of a peak body implies a level of organization and coordination that was
just not possible at that time in the nonprofit sector. Changes in funding
arrangements made the coordination task even more difficult. There were
tensions from the outset. The NRNO comprised national organizations,
many of which had their base in either Sydney or Canberra. Philanthropy
Australia in Melbourne acted as host and secretariat in the initial stages, but
tensions existed about membership, particularly from members based out-
side of Victoria (the state with the strongest philanthropic presence in Aus-
tralia linked directly to conservative politics). Some mid-sized organizations
felt excluded. Some faith-based charities chose not to participate, believing
they were able to influence government better if they “went it alone.”?!
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Sponsored and supported by the participating organizations, the NRNO
announced a Nonprofit Regulation Reform Program calling for a funda-
mental overhaul of the existing legal and regulatory environment to provide
a clear, consistent, and coherent framework based on sound public policy
considerations.?? The Howard government had created the Prime Minister’s
Community Business Partnership in 1999, appointing a group of prominent
business and community leaders to provide advice on community business
collaboration, philanthropy, and corporate social responsibility.?* This group
developed strategies to promote philanthropy in Australia and lobbied suc-
cessfully for significant tax concessions for philanthropy. The Community
Business Partnership devised a new peak, Non Profit Australia (NPA), which
was successful in attaining DGR status in 2006 and was funded by the gov-
ernment for its activities.>* The governance of this limited liability company
was to include an Advisory Board representative of the sector.?’

Brokering the Peace

In December 2006, in preparation for the federal election, the Labor opposi-
tion convened a two-day policy summit in Canberra, where the nonprofit
sector was widely represented. Workshops identified key policy issues and
recommendations for action by a new progressive government, including
the need to address how public debate and dissent had been stifled.?® It
was clear that repairing the relationship between government and the non-
profit sector would be a valuable election commitment. A policy working
group began to consider regulatory and taxation issues. Another group was
charged with building relationships across the sector, identifying, develop-
ing, and testing policy proposals. The sector was fractured, fragmented, and
suspicious, as well as intimidated by government threats. Formal meetings,
community forums, informal briefings, and confidential consultations pro-
ceeded throughout 2007 to build trust and working relationships with dif-
ferent parts of the sector. This work was influenced by advisers from the
UK government who had implemented a range of progressive “third-way”
reforms. In the lead-up to the 2007 election, with a new opposition lead-
ership team, Labor signalled a series of social policy reforms in its Social
Inclusion Policy Statement.?”

The policy statement included a series of commitments: creating a Social
Inclusion Board and an Office for Social Inclusion, developing a Produc-
tivity Commission Inquiry, funding for the Australian Bureau of Statistics
(ABS) to produce a Non-Profit Institutions Satellite Account in the National
Accounts, developing a new and respectful relationship with the sector
through the development of a National Compact, removing gagging clauses
from funding agreements, considering taxation treatments for nonprofits,
shifting the emphasis back to people-centred services, reducing red tape and
duplication, addressing anomalies in state-based fundraising regulation; and
developing a nonprofit sector workforce strategy.
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Sector leaders met to discuss how coherent nonprofit policies could be
shaped and how best to improve relationships with government. The NRNO
was under-resourced and many of its original membership had moved into
different roles. The conservative government had funded NPA to become
the representative body through its Advisory Council, but it struggled to
find a way to operate as a for-profit company to the nonprofit sector. Its
main emphasis was on trying to establish a clearinghouse to leverage the
sector’s purchasing power in telecommunications and equipment contracts,
seeking to duplicate systems already established by the Catholic sector, and
attempting to drive competition within the sector.?® NPA also sought to pro-
mote the potential for partnerships and corporate sponsorships. It was per-
ceived by many smaller organizations as distant from the sector itself, and
whilst it had an active board, the Advisory Council did not eventuate.

After its election in October 2007, the new Labor government set about
reshaping the Australian political landscape. Community expectations were
high. An early initiative with limited bipartisan support was the Australia
2020 Summit, held to “help shape a long term strategy for the nation’s
future.”?” The summit brought together 1,000 participants from across all
sectors of society to consider 10 key policy streams, and while dismissed
by conservatives and media as a PR stunt, many of the recommendations
have been acted upon since the final report was released in May 2010. In
the “Stronger Families, Communities and Social Inclusion” stream, for
example, there was active debate about the need for a charity regulator and
reducing the burden of red tape, as well as the need for the sector to have
an independent voice.*

The Labor government’s administrative orders created complicated cross-
portfolio arrangements in an effort to bring together a more coherent policy
framework. The outgoing secretary of the Department of Prime Minister and
Cabinet, Dr Peter Shergold, left to establish the Centre for Social Impact,®
another initiative of the former government’s Community Business Partner-
ship. The new government also recruited senior bureaucrats from beyond
the Australian public service, including policy advisers to the Blair govern-
ment in the United Kingdom, and seconded employees from the private and
nonprofit sectors, to help build the social inclusion framework.

However, enacting the government’s social inclusion agenda was very dif-
ficult. The narrative of social inclusion had not been tested, and the policy
lacked clarity in defining how “social inclusion measures” might be initiated
and evaluated for impact. The term “social inclusion” was an adaptation of
the “social exclusion” narrative of the UK Blair government, but it had little
resonance across government and became so open to interpretation as to
lose its policy intent. In fact, it was dropped after the 2010 election. At the time
though, this author was appointed parliamentary secretary for the Voluntary
Sector and Parliamentary Secretary for Social Inclusion,*? working across the
portfolio areas of Prime Minister and Cabinet, Families and Community Ser-
vices, and Employment and Workplace Relations. Many agencies struggled



Reflections on Birthing a Regulator 241

to apply a lens of social inclusion to the complex contracting arrangements
that were already in place. The sector was equally perplexed. It was as if
the social inclusion framework was working in parallel to the “business as
usual” agenda of the public service. Treasury, in particular, resisted efforts to
engage in consideration of harmonization of fundraising and dismissed the
concept of a national regulator as an unjustifiable and unnecessary expense
to government. Advisory groups and working parties were appointed, draw-
ing on expertise from the community and business sectors. The Australian
Social Inclusion Board was formed, and the coordinating office for social
inclusion initiatives was established within the Prime Minister’s Department.
Funding for NPA was withdrawn, and the company was wound up. The sec-
tor may have hoped the funding would be redirected to a more representative
body, but it did not exist. The NRNO was not able to gain traction with the
sector. Personality conflicts among its membership had irreparably damaged
their initial impetus for collaboration, in part because of the divisive nature
of the conservative government’s competitive tendering processes.

Regulatory and taxation reform were also dominant themes emerging
from the Australia 2020 Summit. A Review of the Taxation System was
initiated in 20083 to take a “root and branch” approach to examine Com-
monwealth and state government taxes, and interactions with the transfer
system, to position Australia to deal with the demographic, social, eco-
nomic, and environmental challenges that lay ahead.?* The Senate Econom-
ics Committee conducted a parliamentary inquiry into disclosure regimes for
charities and the nonprofit sector which reported in 2008, recommending a
national regulator for the sector.’® In March 2009, the government formally
requested the Productivity Commission to “undertake a research study on
the contributions of the not for profit sector with a focus on improving the
measurement of its contributions and on removing obstacles to maximising
its contributions to society.”3¢

Treasury identified that the best way to ensure that the nonprofit sector
was able to benefit from red tape reduction measures was through the work
of the Council of Australian Governments (COAG), formed to deal with
the split constitutional responsibilities of the Australian federation. The
COAG Business and Regulation Competition Working Group of federal
and state officials began to include the nonprofit sector in their deliberations
and agreed that the states and territories would adopt a Standard Chart of
Accounts (SCOA) as an initiative to reduce duplication in reporting by orga-
nizations. The SCOA would mean one financial reporting method would be
used across all state and federal agencies. Efforts to gain state harmoniza-
tion of charity treatments proved more difficult. Handing over powers to
the federal government for registering charities and nonprofits would elimi-
nate one of the few sources of revenue available to the states and territories,
which had agreed to eliminate most state-based taxes with the introduction
of the GST in 2000. There was also resistance to what was perceived as
regulatory creep.
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In 2008, the government commissioned the development of a National
Compact. By the end of 2009, work had concluded on the consultations
and drafting, and the Compact was formally launched in March 2010 by
the Prime Minister, who described it as setting

benchmarks for an active partnership between Government and the
Third Sector . . . where those who advocate on the part of the vulner-
able and the dispossessed are not silenced and gagged, but where their
opinions are heard and respected. . . .7

By the end of 2010, more than 500 organizations had signed on to the
Compact.

Managing Expectations

While the Compact was welcomed by the sector, government agencies felt
little ownership of its content or its implications for how they engaged with
the sector. The government moved quickly to instruct agencies to remove
“gagging clauses” from funding agreements, which many resisted. When
the Productivity Commission Report was released in 2010,%® the sector
had been immersed in deep consultations and submissions for almost three
years, and there was evidence of “consultation fatigue,” notwithstanding
the goodwill that remained. The government was also dealing with the fall-
out of the global financial crisis and concentrated its efforts on maintaining
economic stability. Several large charities suffered losses of their investments
in the Lehman Brothers collapse, and the government was required to pro-
vide emergency funding to ensure contracted services could continue. The
energies of the sector were also focused on the wider impacts of the global
financial crisis. The Productivity Commission recommended wide-ranging
reforms to remove regulatory burdens and costs, and improve accountability
of the nonprofit sector. The presiding commissioner, Robert Fitzgerald AO,
was supported by Professor Myles McGregor-Lowndes; both were uniquely
placed to undertake the analysis required and deeply respected by the sec-
tor and by government. McGregor-Lowndes was Australia’s pre-eminent
academic on charity accounting and regulation, while Fitzgerald had served
as a commissioner on the Charities Definition Inquiry and was actively
engaged with the sector through his involvement in several significant
charities. Fitzgerald considered that “the proposed reforms would directly
address concerns about the multiplicity of regulatory requirements, poor
collaboration between the sector and governments and emerging capacity
constraints. They would thereby create a much stronger foundation for this
expanding sector.”* To consolidate regulatory oversight and enhance trans-
parency, the Commission proposed a “one-stop shop” for Commonwealth-
based regulation in the form of a registrar. It also recommended smarter
regulation, including a more coherent endorsement process for tax status, to
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be administered by the proposed Registrar; a new definition of charities; and
reforming government purchasing and contracting arrangements.*

The Productivity Commission’s Report was regarded as a seminal work
in the continuing development of the nonprofit reform agenda. The Com-
mission’s working papers and consultations were invaluable in educating
the public sector about the reach and complexity of the sector. The Report
provided a road map for reform which allowed organizations big and small
to understand where they fit and how they would benefit from the reform
agenda. For the first time, there was a coherent, dispassionate, systematic
case for a national regulator presented to the government. The sector over-
whelmingly endorsed the position, with ACOSS, the national peak body for
social service, later describing the situation as being one in which mission-
driven organizations which just wanted to get on with addressing their cli-
ents’ needs had progressively become subject to both over-regulation and
ineffective regulation. “Whether or not organisations should have been
pushing back on the regulatory burden that has been imposed on them,
the question is: how do we now fix that system?”#! The Productivity Com-
mission Report summarized the benefit that would come from a national
regulator:

[Not-for-profits’] compliance costs are minimised when they have to
face a single clear set of requirements—whether in regard to registra-
tion, tax endorsement or fundraising—with common reporting stan-
dards and requirements, and where one report satisfies most, if not
all, obligations. The public benefits from this when it can easily access
information on an NFP from a trustworthy source, as do philanthro-
pists and government agencies. The challenge is to provide a regulatory
system that offers these advantages.*?

The sector welcomed the recommendations and anticipated that the gov-
ernment would adopt them quickly. However, the political environment had
shifted. The government’s popularity was waning. There was no cabinet
minister championing the reforms, and the government had little appetite
for further changes in the lead-up to an election. It had attempted a major
social reform agenda in health, education, climate change, and aged care,
and a massive stimulus program during the global financial crisis of 2008.
Although Australia had weathered the financial crisis, policy implementa-
tion mistakes and challenges by state governments across a range of fronts
made the administration an easy target for public criticism. The political
upheaval of 2010, and subsequent leadership change in late 2010, led to the
re-election of a minority Labor government.

This government gave stronger focus to administrative accountability and
Cabinet processes. It created the National Office for the Non-Profit Sector
in the Prime Minister’s Department, and a Not-for-Profit Reform Advisory
Council was appointed to oversee the whole-of-government reform agenda,
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including establishing a dedicated nonprofit regulator. High-performing sec-
tor leaders were recruited to the public service and embedded in the reform
working parties. Paul Ronalds, formerly deputy CEO of World Vision Aus-
tralia, was appointed to the Department of Prime Minister and Cabinet to
implement the government’s not-for-profit reform agenda and oversee the
establishment of the Office for the Not-for-profit Sector. His team included
Sue Woodward seconded from the Victorian-based Public Interest Law
Clearing House (now Justice Connect) as a specialist adviser on the sec-
tor’s legal and regulatory framework. The government appointed a Not-for-
Profit Sector Reform Council, comprising sector members and a former
state Attorney General to support the work of the office. Ronalds outlined
the reform agenda as having three broad aims:

The first is to improve the way the government and the not-for-profit
sector work together. Initiatives under this goal include the National
Compact, an extensive work around streamlining funding and grant
arrangements. The second goal goes to the streamlining and simplifica-
tion of regulation, and here the Australian Charities and Not-for-profits
Commission is the hallmark reform, along with a range of other tax
reforms. The third goal of the not-for-profit reform agenda is to promote
the long-term sustainability of the not-for-profit sector. This includes
initiatives such as better workforce planning, a comprehensive volun-
teering strategy, and work on social investment and philanthropy.*

Treasury wanted responsibility for developing the scope and reach of a sec-
tor regulator. The strongest advocate for the ACNC was the parliamentary
secretary to the Treasurer (David Bradbury). Whereas in the previous gov-
ernment, the nonprofit reforms had been the responsibility of social policy
Ministers, Parliamentary Secretary Bradbury recognized that for the ACNC
to have the independence envisaged by the Productivity Commission, it
needed to be within a finance portfolio rather than with the prime minister’s
own department.** The government then established a taskforce to oversee
the establishment of the ACNC. Susan Pascoe AO, former Victorian State
Services commissioner, was appointed to lead the Taskforce, and Robert
Fitzgerald AO as chair of the advisory body for the ACNC, was an ex officio
member.

The year 2011 was one of consolidation. Significant progress had been
made in streamlining contracts, eliminating rolling one-year funding agree-
ments, and simplifying applications for funding; there was a renewed com-
mitment to the Compact, and Compact champions were recruited within
the senior ranks of the public sector. The Not-for-Profit Reform Council
continued to advise government on regulatory and taxation reform. How-
ever, by the second anniversary of the National Compact, there was grow-
ing criticism about the lack of action on sector reform. ACOSS complained
that, although it included the right sentiments and words about partnership,
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respectful relationships and reducing red tape burdens,” in fact, there was
little concrete improvement in dealings between government and nonprofits,
apart from “eliminating so called ‘gag’ clauses in government contracts.”*

Sure the Government has led the way with a raft of proposed legislative
and other reforms relating to the regulation and treatment of Chari-
ties and NFPs. . .. Much of this reform was highlighted in the 2010
Productivity Commission Report and has been signaled by NFPs for
several years as being highly desirable. However what has been notice-
able in the manner in which this is being managed is that in many ways
the Government really doesn’t get it when it comes to working with the
NEFP sector.*

The criticism was harsh, given how much had been achieved since 2007.
Sector critics did not acknowledge how much work was being done with
state and territory governments, the depth of public sector reform that was
being undertaken, or the difficulties of minority government. The irony
of arguing that reforms were placing sector organizations under pressure,
while complaining about the lack of progress on the reform agenda, was
not lost on the key players in the reform process. There was a deep sense
of frustration from within the ministerial and advisers’ offices that their
efforts would never be enough to satisfy the sector. Such commentary also
fed into the criticism by the conservative opposition parties that the non-
profit reforms were more rhetoric than reality.

Fortunately, not all of the sector agreed. The collapse of Australia’s largest
childcare provider, ABC Learning (a for-profit company), in 2008, provided
an opportunity for government, nonprofit sector, and business to work
quickly to resolve what was recognized as a catastrophic corporate fail-
ure. The childcare sector had consolidated as government-subsidized private
providers such as ABC Learning bought up small, private, and community-
based centres, driving up enrolments through incentives and fee discounts.
Caught by the global financial crisis, ABC Learning defaulted on loans, and
the federal government had to inject $22 million into the company to keep
its childcare centres open until the end of 2008, securing the 72,000 child-
care places that were at risk.*” A rescue package to take over 570 ABC
Learning centres was developed by a consortium of Mission Australia, the
Benevolent Society, the Brotherhood of St Laurence, and Social Ventures
Australia, who negotiated additional finance arrangements from the govern-
ment.*® The government was quick to give credit to the consortium members
for their innovative response to the crisis, while the consortium members
were able to provide direct input to Treasury and officials of the Office for
the Not-for-Profit Sector about the regulatory challenges of the solution.

Armed with the recommendations of the Productivity Commission, the
sector acted to create a new body, the Community Council for Australia
(CCA) “to facilitate collaborative relationships and advocate for the not
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for profit sector on key issues that impact the viability and effectiveness of
the sector.”* The Council elected Rev. Tim Costello as chair and appointed
David Crosbie, formerly CEO of the Mental Health Council, as CEO. The
CCA positioned itself as a moderate voice for reform and undertook a series
of consultations across the sector. Many of its members were in key advi-
sory roles on government policy, including the ACNC working group, and
were determined to bring a collective perspective to the reform work being
undertaken. Another important factor in helping the sector to establish its
independent voice was the emergence of Pro Bono Australia®® as an indepen-
dent media source for the sector. Pro Bono Australia aggregated local and
international media stories about the sector and provided an active platform
for disseminating information using social media and partnering with peak
organizations to undertake surveys of the sector on a range of issues.

Meanwhile, the work of the ACNC Taskforce in shaping the national
regulator continued. The team recruited to establish the practices of the
regulatory functions were chosen for their experience in working with
the sector, and the environment in which they operated was one of educa-
tion and facilitation rather than compliance and regulatory impost. This
approach was in stark contrast to the sector’s experiences with the ATO.
In July 2011, Treasury released its final report on the Scoping Study for a
national regulator.’' The exposure draft of the ACNC Bill followed in early
December 2011. It was necessarily complex, given the wide range of exist-
ing legislation that would be impacted by the introduction of a new regula-
tor. Opponents were quick to complain that the timing of the release was a
ploy to reduce scrutiny of the draft legislation.’? Intense political lobbying
from the sector resulted in the objects of the Bill being expanded and, with
that, the proposed role and jurisdiction of the regulator.

The government could not have anticipated that the passage of this Bill,
which had so much support from the sector, would be delayed for a full
12 months. The election of the minority government had shifted the bal-
ance of parliamentary power and debate in an unforeseen way. The govern-
ment had to negotiate with independents in the House of Representatives
to gain support for critical government legislation including appropriation
bills. It was in constant negotiations on a range of fronts, and trade-offs
were made to meet the demands of the independent members’ support. The
legislative program was huge and controversial, especially in relation to cli-
mate change, health reforms, and national security issues. Treasury used
an inexperienced assistant treasurer to introduce measures to “better tar-
get” the tax concessions given to nonprofit organizations following a High
Court decision in Commissioner of Taxation v Word Investments Ltd.>® The
Word Investments decision confirmed that charities were able to use tax
concessions intended to support altruistic activities for unrelated commer-
cial activities in their pursuit of funds for charitable purposes. The timing
of the new tax measures was poor, the wording clumsy, and its implications
were significant, although not understood by the Minister. It was followed
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closely by another Tax Amendment Bill to limit tax concessions to activities
“in Australia,” another contentious issue arising in the Word Investments
case. Some in the sector felt ambushed by the propositions. Consultation on
both issues was limited and created a distraction from the work of the Office
of the Not-for-Profit Sector.**

The draft ACNC legislation emerged from Treasury and was added to
the list of controversial legislation. The legislation was subject to intense
parliamentary scrutiny, first by the Joint Statutory Committee, which rec-
ommended amendments.*® Then a set of three bills was referred for further
inquiry by two Senate Committees: the Australian Charities and Not-for-
profits Commission (Consequential and Transitional) Bill 2012, the Aus-
tralian Charities and Not-for-profits Commission Bill 2012, and the Tax
Laws Amendment (Special Conditions for Not-for-profit Concessions)
Bill 2012.°¢ In the Lower House (the House of Representatives), the bills
were referred to the Parliamentary Joint Committee on Corporations and
Financial Services. Witnesses appearing before the committees included the
interim commissioner of the ACNC Implementation Taskforce, Ms Pas-
coe, who outlined the work of the Taskforce charged with establishing the
ACNC, and assistant commissioner and general counsel Murray Baird,*”
as well as senior staff from the Department of Treasury and Mr Ronalds
from the Department of Prime Minister and Cabinet. Opposition committee
members challenged the witnesses on several points of regulatory oversight
including the intersection between the requirement of the Australian Securi-
ties and Investment Commission and the ACNC, potential directors’ liabili-
ties of volunteer boards, and the impact of the regulation on philanthropic
giving. The legislation was due to come into effect on October 1, 2012. Fr
Brian Lucas, representing the Australian Catholic Bishops Conference, sum-
marized the sector’s view of the legislation:

What would be very unfortunate, as this legislation makes its way
through the House and the Senate, would be a serious political divide
and the risk—should there be a change in government—of repeal. That
would leave the sector with a great deal of anxiety and uncertainty.’®

The opposition had already announced its intention to repeal the legisla-
tion when they regained government,* and it used submissions from the
sector to hone their narrative that the minority government was adding to
the regulatory burden and was out of touch with the sector. They quoted
sector submissions to argue that the bills were unworkable; would create a
heavier regulatory burden on charities, “many of whom are already strug-
gling to meet the demands of government in this area”;%° and there would
be uncertainty until agreement was reached with state and territory govern-
ments to hand over their powers to the Commonwealth regulator and har-
monize their laws.¢' This was a potent argument—one that the government
relied upon its public servants to rebut.®? The difficulty lay in explaining the
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complexities of the bills; while good work was being undertaken with state
and territory governments to harmonize legislation, not one jurisdiction had
agreed to hand over powers to the Commonwealth before the bills were
introduced. The opposition was able to capitalize on what was described as
a great “leap of faith.”

Before the government introduced this new level of regulation, chari-
ties and not-for-profits in this country were travelling along perfectly
well. . . . The Catholic sector and the independent schools have stood
up and said: “We already comply with 50 state bills; we already comply
with about 20 Commonwealth bills. All you are doing is introducing a
new level of regulation with which you expect us to comply.”%

The bills were passed with further amendments following negotiation with
the Australian Greens and independent members and came into effect
on December 3, 2012. The ACNC was now established and operational,
although its demise under a future Coalition government was clear.** Within
the sector, there was relief and a naive faith that once established, it would
be difficult to overturn the ACNC. The first tranche of the charities register
was launched in July 2013, with 57,600 charities transferred from the Aus-
tralian Securities and Investments Commission’s (ASIC’s) register. Research
undertaken revealed wide public support for the ACNC Register and that
the sector was overwhelmingly supportive of the ACNC and its work.®’

The government’s reform agenda continued: promoting social enterprise,
encouraging a diversification of financing options, streamlining and refin-
ing the regulation of nonprofits and charities, and developing a clearer
definition of charities. In 2012, the Not-for-Profit Reform Council’s Tax
Concessions Working Group released a discussion paper which incor-
porated recommendations of the Henry Review.®® The government then
released the Charities Bill, which introduced a statutory definition of char-
ity and provided greater certainty over charitable status eligibility.®” During
the parliamentary debate, the opposition announced they would not only
oppose the Bill, but if elected, they would seek to repeal it, referring to their
earlier legislative achievement with respect to the Extension of Charitable
Purpose Act 2004 and arguing “why create a statute where the common
law has and does serve us well? Why depart from 400 years of clarity and
consistency?”¢8

The sector supported the Bill. In a widely reported statement, the Com-
munity Council for Australia outlined its benefits.* Of importance to the
sector as a whole, the Act made provision for peak bodies within the defini-
tions.”® The Bill also addressed a presumption of public benefit,”" another
issue that had been subject to parliamentary scrutiny.”? The Charities Bill was
eventually passed with amendments in June 2013. Amid fears of impending
electoral defeat, political turbulence continued within the government. The
Prime Minister was replaced again, Parliament rose for the winter recess,
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and the 2013 general election was called in September 2013. On Septem-
ber 7, 2013, Australia elected a new conservative Coalition government.

Back to the Future

Although it did not have control of the Senate (the Upper House), the new
government announced, “The adults are back in charge,” and it moved
to reinstate the Prime Minister’s Community Business Partnership” and
abolish more than 70 advisory bodies, including the Not-for-Profit Sector
Reform Council.”* Policy responsibility for nonprofit regulation and the
ACNC was placed with the Treasurer. While some in the sector believed the
reforms were embedded, the new government was committed to disband-
ing the ACNC and returning its regulatory functions to the ATO and ASIC
and other bodies. The ACNC Repeal Bill was introduced into the House of
Representatives as one of its first pieces of legislation. The ACNC commis-
sioner reflected on the uncertainty about the regulator’s future in her second
report to Parliament:”

The ACNC has lived in a climate of uncertainty since its inception, and
this is likely to continue until Parliament votes on the ACNC Repeal
Bills. . . . Despite the confusion and frustration this policy of uncertainty
generates for charities, the ACNC will continue to implement its Act as
we are legally required to do.

The government believed it had a strong mandate for change (restoring
the natural order’®) and, having opposed campaigns for climate action,
also initiated an inquiry into environmental groups eligible to receive tax-
deductible donations. The sector recognized the tactics being employed by
government MPs, with the support of conservative organizations such as the
IPA, which was used by the government to run media commentary about
how the sector, and particularly advocacy organizations, were out of con-
trol.”” Ministers implemented measures that restricted access to information
and limited the engagement of nonprofits in policy changes. The govern-
ment imposed unprecedented secrecy about its blockade of refugee boats
coming to Australia;’® nonprofit organizations providing advocacy services
to refugees in offshore detention had contracts terminated; the Refugee
Council of Australia was defunded.” The Drug and Alcohol Council lost its
funding and wound itself up,® and community legal centres across Australia
were forbidden to use Commonwealth money for advocacy or to campaign
for law reform.®' Ronalds observed,

Environmental groups who had previously sought to constructively
engage the Federal Government now saw little prospect of progress.
The Chief Executive Officer of the Australian Conservation Founda-
tion, one of Australia’s most influential environmental groups, declared
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there was “not a lot of point lobbying for policy in Canberra now.”
Henceforth, the organisation would abandon its “insider” strategy and
seek to engage the community directly.®

He went on to observe that “Funding cuts to peak bodies were interpreted by
many in the sector as a way to reduce nonprofits’ policy influence.”®* ACOSS
suggested, “Cutting support for vital community expertise and voices is a
major mistake. Community voices play a crucial role in providing on-the-
ground advice and an important link connecting communities with govern-
ment decision-making processes.”®* While the government said it was not
going to repeal the Not-for-profit Sector Freedom to Advocate Act 2013,
enacted by the previous Labor government, ACOSS argued, “You don’t get
a bigger gag clause than completely defunding community advocacy.”®

The speed with which the new government acted galvanized the sector to
move quickly to defend the role and effectiveness of the ACNC. The CCA
and Pro Bono Australia commissioned research to investigate attitudes to
the extensive sector reform that had taken place in recent years and to the
future of that reform, finding that the ACNC “is seen as the key actor in
addressing a number of the areas of concern identified in the survey, includ-
ing governance, accountability, transparency, and streamlining reporting.”%
The Australian Charities and Not-for-profits Commission (Repeal) (No. 1)
Bill was introduced in December 2013 but not brought on for parliamentary
debate until December 2014, coinciding with the second anniversary of
the ACNC. In defence of the ACNC, opposition members argued that the
Repeal Bill provided no alternative arrangements for regulating charities:
“The ACNC is more efficient than the Government regulators it replaced, is
doing good work and deserves a chance to achieve its three goals of reduc-
ing red tape, increasing public trust and strengthening the charities sector.”*®
Organizations within the sector were encouraged to speak out in support of
the ACNC, but some feared the government’s swift retribution. In a public
statement, ACNC Advisory Board Chair and Productivity Commissioner
Robert Fitzgerald advised the government that

. . . the key beneficiaries of the repeal of the ACNC are really only
those organisations who do not want independent public accountabil-
ity or transparency but which seek to continue to receive large benefits
from the Australian community. All of the failings in the past regulatory
regime identified so often and in so many inquiries would remain and be
entrenched . . . The opportunities offered by the establishment of a one-
stop regulator would be forgone. Independence from the Australian
Taxation Office will be abandoned, allowing identified conflicts to per-
sist. The sound, well-functioning and efficient agency, highly respected
by much of the sector with considerable expertise and experience will

be abolished.®
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As the debate proceeded in Parliament, David Crosbie, CEO of the CCA,
observed that the government was out of touch with the charities sector.”®
Government members appeared to ignore the evidence from surveys of the
sector that the ACNC was seen by the majority as a positive development.
Uncertainty continued, and parliamentary debate on the Repeal Bill was
suspended. Then, after a Cabinet reshuffle in December 2014, the govern-
ment confirmed that abolishing the ACNC was still its policy, but it was
now low on its list of priorities”

The sector stepped up its lobbying in support of the ACNC throughout
2014, described by one Canberra journalist as a “tenacious campaign.””?
The government released a discussion paper on options for replacing the
ACNC,” and the Senate held its own inquiry into the ACNC Repeal Bill.
Both of these were inundated with submissions in support of the Commis-
sion. Hassan observed,

It’s a lesson too in how to get and sustain reform. The charities regula-
tor was not imposed but born of the sector. It was also recommended
by the highly-credible Productivity Commission. It was in incubation a
long time. Good things worth fighting for take time and when threat-
ened need a multitude of voices. . . . The charities commission will face
tougher times as it steps up to be a regulator with all that that implies.
But the sector’s successful fight to defend it puts the ACNC in a stellar
position to get on with the job.**

In 2015, the Senate moved a motion calling on the government to with-
draw the Australian Charities and Not-for-profits Commission (Repeal)
(No. 1) Bill 2014 to provide certainty to Australia’s charities. The motion
was passed unopposed, effectively putting the government on notice that the
Repeal Bills would not pass through the Senate if put to a vote. After more
than two years of uncertainty about the future of the ACNC, and following
the 2016 election, the government announced that it would not proceed
with the ACNC Repeal Bills and that it would retain the ACNC to progress
regulatory reform and improve the nonprofit sector.

Conclusion

A decade of nonprofit sector reform has changed the landscape of Australian
nonprofits. Information technology has served to improve links and provide
unprecedented resources for galvanizing support and campaigns within and
across the sector. Yet the future is as uncertain as ever while a government
can unilaterally gag public comment about public policy. The nonprofit sec-
tor has gained significant expertise and advocacy skills borne in no small
measure of support from progressive Labor governments. It will require
tenacity to retain that expertise and influence in coming years. Having fought
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so hard to achieve a charity regulator in Australia and done so much to
champion its continuation, the challenge for the sector will be to ensure that
the value of the ACNC’s work is measured far beyond compliance reporting
to the important educational role that sets it apart from the ATO or ASIC as
regulators. As well, the important taxation changes, as recommended by the
Productivity Commission, and which form a continuing part of the nonprofit
reform agenda, may well bring the ACNC into conflict with the sector. The
challenge will be for the sector, having emerged from a period of capac-
ity building, to maintain the goodwill required to achieve strong regulatory
reform without retreating to the default position of protecting self-interest.
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13 Conclusion

Myles McGregor-Lowndes and Bob Wyatt

The previous eleven chapters record the narratives of regulators and char-
ity sector leaders of five Anglo-centric jurisdictions about how they make
sense of the last 25 years of charity regulation. The sense-making of their
career experiences at the front line of regulation is a rich source for analysis
about charity regulation and its surrounding policy environment. Unlike
the usual process for comparative studies, the narrators were not given a
pre-determined template, but had freedom to decide how to construct their
narratives. It was anticipated that this would allow for discourse which was
meaningful for them. Readers will apply their own lens, extracting clues
from the accounts, making sense of the narratives, and informing their
views of past lessons and what the future may hold.

As editors, we offer our lens to make sense of charity regulators’ and sec-
tor leaders’ views. We first convey how we broadly understand the expressed
rationale of charity regulators for their work and its implications for chari-
ties and their regulation. Then we examine some other themes that arise
out of the chapters—international relations and policy sharing, regulatory
strategies, charity regulation and risk of terrorism, calling charity regula-
tors to account, political muddle, independence and structure of the charity
regulator, and how the future of charity regulation is perceived.

The Narrative of Charity Regulation

How do charity regulators make sense of the core purpose of their own
organizations and what impact does this have on how they and charities go
about their business? The phrase “trust and confidence” is ever present in the
regulators’ contributions from England and Wales, Australia, and New Zea-
land. This is echoed loudly by sector leaders. It describes the desired regula-
tory outcome to have the general public place trust in regulator-monitored
charity organizations. Such public trust is over and above the accountability
that individual charities give to their stakeholders. The regulator is akin to
an independent third-party referee with a responsibility to champion the
charity brand. The language of both US contributors departs from this,
preferring to use terms such as transparency, accountability, and oversight.
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Their focus is on the individual charity giving evidence of its trustworthi-
ness to those who care to inform themselves about such issues. Donors and
beneficiaries in these jurisdictions appear to have less assistance from the
state in their decision making about charities. The Canadian regulator uses
the phrase “protecting charities and the public from harm,” and the sector
contributor describes the 25-year-long hankering of the sector for a shift
to a “trust and confidence” model. It is making sense of these differences
within the context and history of the different regulatory environments that
gives us an insight into the possible path of charity regulation.

The notion of trust and confidence appears to connect with a widely
acknowledged theory propounded by Henry Hansmann.' There are many
other theories about nonprofit organizations and their existence, but he
shares these regulators’ emphasis on public trust.? He offers an explanation
of why nonprofit organizations arise in a market economy and appear to
survive and prosper in the face of possible competition by the government,
for-profit organizations, and family groupings. It is that nonprofit organi-
zations have immutable organizational attributes that are clear signals of
trustworthiness to those who deal with them. The main attribute is a non-
distribution constraint that prohibits the distribution of residual earnings
(profit) to individuals who exercise control over it. Any surplus must be
devoted solely to the organization’s purposes. This signalling allows non-
profits to prosper in the market by conducting certain transactions with less
friction and cost. An example of such a transaction is where the consumer
of a good or service is unable to evaluate its quality, or to do so for an
acceptable price. In the for-profit market this could lead to the organization
producing a lower quality good or service to maximize residual earnings,
cheating the consumer. The constraint is also a signal of trustworthiness for
gifts by donors of time, goods, and money for the organization’s purposes.
Donors need to trust the organization to use their gift as directed, without
the cost of specific contracts or monitoring. The non-distribution constraint
acts as a very clear signal of trustworthiness to funders, donors, and benefi-
ciaries without the full costs of searching, assessing, and monitoring. Not all
nonprofits are charities, but those with charitable status also signal that they
are exclusively public benefit organizations.

The theory is challenged by a few issues. First, those dealing with chari-
ties must realize they are dealing with a charity, not just any other type of
firm, and understand the meaning of the non-distribution constraint signal,
and, second, the reputation of for-profit firms generally must not be reliable
(the reputational ubiquity challenge).? It appears that for-profit firms may
be able to earn a reputation with consumers for trustworthiness where there
is significant consumer engagement. The third issue is that, with no owners
demanding a surplus, nonprofit managers have lower incentives to impose
strict cost minimization, and costs may rise to outweigh the value of the
consumer protection signal.

Charity regulators who express their foremost goal as ensuring “trust and
confidence” in charities are promoting confidence of funders, donors, and
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beneficiaries (public) in the signal of the non-distribution constraint and the
exclusive charity brand. Through activities such as sector education, capac-
ity building, compliance, scrutiny, consumer protection, and, more recently,
facilitating public access to the financial and other accounts of charities,
regulators give the trustworthiness signal and charity brand extra credibility
in the marketplace. They are taxpayer-funded government certifiers of char-
ity trustworthiness. It is also critical that the regulators are trusted as well,
or their credentialing and promotion will be severely tainted. This appears
to be a robust explanation of the situation in Australia, New Zealand, and,
until recently, England and Wales. However, there are signs that change is
afoot in these jurisdictions. They appear to be moving towards emulating
the North American regulators located in taxation agencies, where the US
discourse of individual charity transparency, accountability, and oversight
prevails.

The discourses of US regulator and sector leaders appear almost identical,
stressing transparency, accountability, and oversight. In comparison to other
jurisdictions, US charities appear to receive less overt bolstering of their
trustworthiness signals by the regulator. Its location in a tax agency, where
its prime mission is to administer taxes, is the starting point for explaining
the difference. Despite this, IRS registration of a charity is still a signal to
the public that the charity has been vetted and has government recognition.
Our sense is that a weakening signal from the regulator has resulted from
a combination of the IRS’s regulatory retreat, having its credibility publicly
questioned over an extended period, and critical public opinions of charities
fed by public scandal, amplified in the traditional press and recently joined
by social media. Perhaps the nonprofit organizations’ signal of trustworthi-
ness has itself been so besmirched that it is no longer an effective signal in
the eyes of the public.

Owens, Lott, and Boris point a way forward that does not rely on
rebuilding the signal power of the IRS, instead requiring the charitable sec-
tor to create trustworthiness through transparent metrics of outcomes and
accountability, be it by private watchdog analysis, benchmarked impact
metrics, or individualized forms of accountability to stakeholders. Much of
this has been occurring for some time, but they argue for more and better
accountability. There are other forces driving this increased accountability
such as the trend towards an audit society and the development of New
Philanthropic Management—the transposed clone of New Public Manage-
ment (NPM), adopted by private funders of charities. Industry regulators of
both for-profit and nonprofit firms in health and education also give trust
signals to the public. So charities are now presumably bearing more of the
cost of providing assurance to donors, funders, beneficiaries, and the public,
which is what the non-distribution constraint signal was designed to avoid,
and probably with limited capacity to pass on costs. Could this contribute to
making some uncompetitive?

The Canadian contributions show the regulator, the Charities Director-
ate of the Canada Revenue Agency (CRA), concerned with protecting the
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public. This does not go as far as having an objective to enhance the charity
brand generally. The sector clearly desires more signalling support from the
regulator and has won some meagre gains, but the support falls far short of
the aspirational English model. The Charities Directorate is located in a tax
agency with a non-charity prime mission that helps to explain why it is not a
full trust and confidence, charity brand, defending regulator. There has not
been a funding crisis for CRA, only a slight reputational reversal during the
Harper Conservative government and some minor scandals, but the path
to increased individual accountability of charities is possible if such events
occur. It should be noted that a world-class, self-regulatory scheme, arranged
for charities by Imagine Canada, is in place and may not have developed so
quickly if there had been a trust and confidence regulator in place.

If we return to the description of recent events in England and Wales, we
see the Charity Commission (CCEW) being redirected towards greater com-
mand and control compliance functions as it weathers budget cuts, repu-
tational damage, and political reaction to scandals, which is threatening
public confidence in the trustworthiness of charities as a whole. Again, is
the nonprofit signal and charity brand itself no longer regarded as a good
mark of trustworthiness? The rhetoric of the National Council for Volun-
tary Organisations (NCVO) in calling for the sector to take its future into
its own hands is not new, but it is now a necessity for individual charities
to demonstrate accountability and trustworthiness to their stakeholders. It
appears to us to be going briskly down the US path and may continue in that
direction, even if the CCEW re-balances its regulatory strategy.

Charities have the wit and wisdom to use tools, old and new, to demon-
strate accountability and build trusting relationships with their immediate
stakeholders, either alone or by self-regulatory clubs. This will incur a cost,
and many feel it will divert scarce resources from their mission. Donors
could pay third parties to assess trustworthiness but appear reluctant even
to spend relatively little on accessing free evaluations.* It may be increas-
ingly difficult for charities to demonstrate and maintain their trust—at least
in a cost effective way—with the general public who have a claim as stake-
holders, being the ones who ultimately pay for charity tax concessions.

In both the United Kingdom and the United States, the popular press and
social media have been a significant forum to call charities to account and
have been decisive in the collective public judgement on the trustworthiness
of charities. The narrative of a fallen saint, a disgraced charity, is of intense
interest to the populace and elevates the sense of ordinary wickedness of
transgressions to incensed moral outrage. It is one thing to be cheated by
a business, but another to be taken down by a supposedly trusted pillar of
society. We simply observe that if such a forum is to replace a charity regu-
lator completely, there is a risk of public opinion, reflected and moulded by
the popular press and social media, imposing a capital sentence on a charity
without the procedural protections of the rule of law. Despite efforts in all
jurisdictions featured in this book to educate the public about fundraising
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costs, administrative costs, use of professional staff, and market-based
remuneration of executives, the public’s opinions appear only marginally
altered in relation to any realistic, logical, and proportionate view of these
issues. Such negative signals appear not to drive the majority of ordinary
funders to greater search and analysis of charities.’ Is opinion generated
by traditional and new media effectively crowding out charity regulators’
signals in any case? Again, the costs of being accountable in such an envi-
ronment, particularly when the costs cannot be passed onto the beneficia-
ries or funders, may threaten the competitive advantages of trust signals as
theorized by Hansmann.

Other issues are also contributing to sector instability. For example, new
technologies allow consumers to redress asymmetrical information deficits
and bypass charity intermediaries through donors dealing directly with ben-
eficiaries. Hybrid enterprise forms and isomorphism within industries such
as health care are also contributing to the fading of the organizational non-
distributional signal in the market. Perhaps industry regulators in health,
education, and community service now provide a specialist signal of trust-
worthiness for all organizational forms (for-profit, nonprofit, and hybrid)
involved in that industry. For-profit firms may also be earning a reputation
with consumers, thus diminishing the effect of charities trumpeting the non-
distribution constraint as a signal of trustworthiness. The implication for
Australia and New Zealand is that this may be their path as well, if triggered
by similar events. It may not occur as dramatically as in the United States.
An example of a more gradual path is shown by Canada, where increased
individual accountability has been achieved partly through a self-regulatory
accreditation scheme that provides the public with a signal of trustworthi-
ness, or through specific industry regulators.

We are not predicting the imminent demise of charitable organizations.
The support for their trustworthiness signal once provided by regulators in
some jurisdictions has been greatly diminished. Charities will have to find
new cost-effective ways to signal their supporters in a market that appears
to crave clearer metrics of performance and relishes putting the fallen saint
to the public sword of retribution. Having described our macro view of the
regulatory environment, we now descend to a closer view of issues that are
apparent from the contributions. The first to receive our closer examination
is that of recently established but already challenged charity regulators, who
clearly chose the trust and confidence path modelled by the CCEW.

New Players

New Zealand and Australia came late to creating a modern charity regula-
tor. Their inaugural commissioners tell of their struggles, triumphs, learn-
ings, and disappointments in the journey to establish a new regulator, which
in both cases was intensified by later threats to their organizations’ very
existence. Sector representatives, a politician, and a charity lawyer recount
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the experience of seeking to shape the policy decisions made about the regu-
lator’s formation and the debate about their continuation under incoming
conservative governments. There are some valuable insights, both shared
and to be drawn from their reflections about founding a charity regulator in
the twenty-first century. One line of questions is, how do you make sense of
why these regulators were established at this particular time? Why would a
sector with minimal regulatory imposts and not facing any significant public
controversy about their conduct seek a central regulator? Why did govern-
ments finally act at this time after decades of public inquiries about the
matter in both countries? And then what drove conservative governments
to advocate reversing the initiatives?

The classic academic response to such questions is to use Kingdon’s policy
windows framework, focusing on public problems requiring attention, pol-
icy interests, and policy entrepreneurs.® Alternatively, there is the advocacy
coalition framework by Sabatier and Jenkins-Smith, which is a perpetual
policy process of shifting coalitions forming alliances that either move to
converge on a position or in the direction of polar extremes.” Both can be
applied to explore the events. A detailed application is beyond the space
available in this concluding chapter, but some observations can be drawn
from the narratives provided by our contributors. Clearly, there was a con-
vergence of political and administrative windows with policy entrepreneurs
in strategic positions of influence.

The timing of policy execution came after literally decades of inquiries
in both countries that largely recommended a central charity regulator.
A major barrier was conservative governments that had no appetite for cre-
ating new regulatory bodies unless there was a compelling political reason
to do so. This was unlike the UK conservatives who followed the sector
meta-policies of Blair with a Big Society narrative. Implementation had to
await the coming to power of a progressive party in the political cycle. Both
countries had progressive governments in power with a largely willing sec-
tor and active sector-policy entrepreneurs.

New Zealand and Australia both cited the Financial Action Task Force
(FATF) and terrorism obligations as a formal reason for enhanced charity
regulation, but this was not the reason that occupied the attention of the
sector or the public discourse. The narrative of both jurisdictions’ sectors
was that it sought a competent government agency to proactively defend
against “rogues” that would affect trust and confidence in the sector. The
Australian sector was also able to influence the legislative objects of the Aus-
tralian Charities and Not-for-profits Commission (ACNC) at a late stage to
insert two additional objects. One was that the regulator was “to support
and sustain a robust, vibrant, independent and innovative Australian not-
for-profit sector” and the other was to reduce unnecessary red tape in the
sector.® As Susan Pascoe laments, both objects were unfunded in its initial
budget and had a potentially wide scope. In neither country was the initia-
tive a reaction to a sector scandal demanding a political response. The New
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Zealand government did venture down the path of pointing to potential
mischiefs of “rogue” charities, but in Australia, any hint of the sector need-
ing reform because it currently fell short of the expected level of conduct
was fiercely challenged by sector leaders.

When the political cycle changed and conservative governments came to
power, they both proposed changes to the new regulatory regime. In New
Zealand, the narrative was to reduce government costs as part of a bonfire
of separate government agencies and merge the commission into a Depart-
ment. Susan Barker suggests that the Commission’s controversial decision
to deregister the National Council of Women of New Zealand Incorporated
may be another factor. Despite sector advocacy, the amendments passed by
the narrowest of margins: one vote. The former NZ commissioner notes,
with the benefit of hindsight that, over three years, the cost of the new
arrangements increased by nearly half a million dollars and over a third of
the staff of the young regulator departed.

In Australia, the incoming conservative government sought to abolish the
ACNC and return regulation to the taxation authority, hinting also at Amer-
ican charity watchdog in the image of Charity Navigator and the establish-
ment of a special largely sector-funded body to improve charity governance.
Like New Zealand, a bonfire of unnecessary regulation was championed as
a major election policy, being a direct policy transfer from UK conservative
parties, and included the ACNC. The conservatives’ arguments were ideo-
logically based but in no sense a clearly developed meta-policy for the sector.
It was opposed by a significant proportion of the sector and more impor-
tantly by independents holding the balance of power in the Upper House.
The regulator took an approach of business as usual and tried to mitigate
the flight of staff and reluctance of other agencies to engage with an agency
marked for extinction. Finally, after nearly two years of failed attempts to
progress a bill, a change of Prime Minister and supervising Ministers, and
lack of significant support for a change from both the public and the sector,
the decision was reversed.

The two commissioners’ contributions reveal some common themes that
are worth considering for those embarking on establishing a charity reg-
ulator. They both received valuable guidance from other national charity
regulators, particularly the CCEW. This was through the global regulators’
meetings, secondment, and actual poaching of staff, but again, the CCEW
appears to be the most plundered regulator for inspiration. Trevor Garrett
reflected that hearing other charity regulators’ experiences in charity law
decision making was invaluable, but both Australian and New Zealand reg-
ulators had their own ideas about organizational design and culture. Both
recruited heavily from outside the public service (particularly outside tax
agencies) for those who had a strong feel for the charity sector and inten-
tionally built a client-centred culture. This was bolstered by frontline staff
being encouraged to be involved in the sector and build empathy for vol-
unteer charity officers. Such staff were encouraged to pick up the phone to
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charities and try to resolve minor paperwork issues quickly without bureau-
cratic formalism. The ACNC lived this out during their early years of public
engagement with the sector by being accessible at “town hall” meetings
across Australia with Internet-connected laptops that could be used to cor-
rect the register on the spot. Both were digital-by-default regulators, and the
sector appears to have embraced this without issue. The cost savings and
the usefulness of the public register, as a result, is significant, but manag-
ing IT appears to have been a major issue for both regulators. Apart from
the ongoing revision costs of a digital register, both are still grappling with
some parts of the sector being uneasy about the digital publication of chari-
ties” affairs and in particular personal information of office bearers. New
Zealand has made significant advances in developing appropriate charity
accounting standards for public reporting that are fit for purpose and com-
parable, whereas Australia still lags well behind with little short-term pros-
pect of reform in this area.

Our sector contributors are largely happy with the outcomes. Sue Barker
concludes, overall, the New Zealand Commission has largely achieved its
goals except appropriate decision making about the boundaries of the defi-
nition of charity. Ursula Stephens predicts that the sector’s honeymoon with
the ACNC may be tested with future government implementation of taxa-
tion concession reforms and that the two ACNC objectives inserted at the
behest of the sector need to be guarded and funded. The two new charity
regulators were greatly assisted by being part of a global community of
charity regulators and we now turn to considering global issues.

International Relations and Policy Sharing

We expected that the forces of globalization, which have created an econ-
omy and civil society that stretches beyond the fixed geographic boundar-
ies of the nation-state system, would have touched charity regulators. Our
sense, from what regulators have written, is that while issues such as ter-
rorism, money laundering, fraud, and charities adopting cross-jurisdictional
legal forms and accounting standards are international in scope, there is
no movement towards an international police force for charity such as
an INTERPOL, or a UN-style agency, or even international conventions.
Rather, charity regulators react to international issues within their jurisdic-
tions and share their knowledge and expertise. This sharing has led to the
transfer of administrative and policy ideas, and Australia and New Zea-
land have benefited significantly, particularly with input from the CCEW.
Charity regulators have been steadily increasing their mutual contact across
national boundaries over the last 25 years. The inception of this book was
only possible because regulators were gathered together in an international
forum and already had working relationships and so were at ease with each
other. Such trusting relationships happen neither by chance nor overnight,
but they have been aided by the international forum of charity regulators
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held approximately every 18 months. These forums, which include the juris-
dictions covered in this book and others such as Singapore, Scotland, and
Ireland, have continued to meet in a different jurisdiction since 2006. The
forum provides a valuable means to maintain relationships among regula-
tors, addressing practical and varied agendas including best practice admin-
istration and regulation.

By the time Australia and New Zealand were establishing their commis-
sions, regulators and governments were open to assisting other nations with
human and intellectual charity capital partly given the relationships that
had been formed across borders and also as a means of building the capac-
ity to deal with international terrorism. The new regulators attracted staff
from other jurisdictions, both on secondment and as permanent officers.
The ACNC has been particularly influenced by having the ex-director of
CCEW Charity Services become one of its assistant commissioners, as well
as by having experienced start-up staff from New Zealand and old hands
from Canada. Such staff brought detailed inside knowledge of their former
agencies and ideas for greenfield regulatory environments that might be dif-
ficult to implement in older legacy regimes. This was critical administrative
systems knowledge transfer.

The new regulators’ descriptions of broad policy transfers are from the
United Kingdom rather than from North America. This is in contrast to
the previous century’s major nonprofit reforms, when both Australia and
New Zealand embraced the US version of the nonprofit corporation as
its main legal structure for associations rather than the English charitable
trust or company limited by guarantee. This has been a relatively successful
policy import, becoming the most popular nonprofit legal structure. More
recently, Australia has also successfully adopted policies about volunteer
indemnity protections and family foundations from the United States.

Our sense as to why the shift towards the United Kingdom occurred is that
both these jurisdictions began closer to the English common law. Adopting
the English statutory definition of charity approach provided an incremen-
tal way forward in updating the definition of charity. This was politically
sustainable. It did not unduly interfere with the court’s ability to continue
providing precedents. The US statutory definition had become far removed
from the English flow of decisions, and Canada offered no model for reform
because there had been little. Further, both jurisdictions finally settled on
an independent regulator rather than one located in a taxation agency. The
charities sector in both countries had advocated for an independent regula-
tor, having been at the receiving end of government actions designed to curb
their public criticisms. In Australia, Treasury favoured the Canadian model,
but the sector made strenuous representations that it wanted a regulator
independent of the taxation agency.

Canada appears to have had little in the way of general policy exports or
imports in the last 25 years, and as noted earlier, the United States’ domes-
tic tale has little reference to outside influences or external engagement.
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This is in contrast to that country’s long history of exporting civil society
and the US brand of regulatory infrastructure to the countries of the former
Soviet sphere of influence and Asia. Our sense-making is that the IRS may
be crowded out by the many foundations, think tanks, and capacity build-
ing organizations, such as the International Center for Not-for-Profit Law,
operating overseas in legal and regulatory capacity building. This is facili-
tated by the ease with which US organizations are able to operate externally
compared to many other jurisdictions.

While charity boundary cases have different outcomes in some jurisdictions,
this has not created conflict between regulators. Precedents from other juris-
dictions are often cited, analysed, and even adopted on a regular basis. One
instance of strained international relations revealed by the narratives occurred
in 2003, when the CCEW disagreed with the United States’ view of the charity
Interpal’s link to terrorism. The Commission came to a different conclusion
from the Americans and acted in what it believed was a proportionate and
impartial response to the issue. An NCVO report in 2006 argued that exist-
ing regulation was sufficient to deal with the threat of terrorism and that the
Commission’s independence from government must be protected to shore up
confidence in its ability to take a proportionate and impartial response.

Regulatory Strategies

The nature of regulation provokes a significant level of disagreement between
theorist and practitioners alike, having aspects of political and ideological bat-
tles, and the disagreement encompasses issues about the purpose, form, and
implementation of regulation. We may expect that the nature of regulatory
activities undertaken by charity regulators would be influenced by the outcome
of such political contests. Theory might predict the path according to whether
the political decision is to create the regulator as an independent agency or to
locate it within a taxation agency.” The objectives expressed in the statutory
instruments establishing the regulator, and how it is made accountable and
resourced may all play a part in how it conducts its regulatory functions. The
environment in which the regulator operates, including public expectations
and the characteristics of regulated parties, might also play a role.

Our contributing regulators provide a rich narrative of their regulatory
strategies, why they adopted them, and their impact. Many issues stand out,
but our sense is that certain key matters should be considered. First is the
detailed observations made by Richard Fries and Lindsay Driscoll about
how the CCEW developed its regulatory strategy and tools in the context of
the unfolding UK agenda of NPM and its abrupt about-face more recently.
Second is the regulatory limitations of the US and Canadian models, which
place the regulator within a tax agency. Third is the regulatory strategies of
newly established regulators in Australia and New Zealand. And, finally, we
see charity governance as an emerging area of regulatory interest common
to all jurisdictions.
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The regulatory journey of the CCEW over these 25 years warrants a
detailed analysis that is far beyond the constraints of this publication—it
appears to have travelled the full gamut of regulatory styles and philoso-
phies, from being the charities’ friend to being the enforcer and may be on
the way back again. Some assert that it is impossible to be simultaneously
friend and police officer. Richard Fries’s explanation of the development of
charity regulation in England and Wales proceeds from an understanding
that the Charity Commission was initially established as a quasi-judicial
body, tasked with being quicker and cheaper for charities than full engage-
ment with the courts of equity. It provided legal support and was dominated
by lawyers with a strong legal culture, but without any real connection to
the sector. It was not a regulator in the contemporary sense. Further, regu-
lation was not a concept that featured in the early English reform reports.
Charity was perceived as essentially an independent activity of private indi-
viduals that were free to experiment with solutions to wicked social issues.
It was not a government or public function. Richard explains the purpose of
tax concessions as “encouragement for such activities,” whereas currently
they may be perceived more in the nature of grants, for which the state
wishes a public benefit return. At the time, there was concern that public
funding was making charities increasingly dependent on government, thus
challenging their independence. This appears to presage the current inescap-
able commentary that charities are now public organizations, with public
accountabilities, subsidized by tax concessions, delivering contracted public
services on behalf of government agencies, and open to market competition.
This is despite the fact that in all jurisdictions, the vast bulk of charities do
not receive significant government funding or contracts.

Under the Charities Act 1960, the CCEW began a very incremental
journey towards becoming a regulator of charities, with the establishment
of a public register that was eventually digitized, naming and shaming of
defaulters, and the addition of Summary Information Returns with informa-
tion beyond the annual report. A telephone help line, with guidance in plain
English and multiple languages, joint sector codes of governance, comic vid-
eos, and sector education forums were all experimented with to boost the
capacity of the sector to meet their legal obligations and responsibilities.
Compliance actions were aimed at remediation rather than imposing sanc-
tions, and in 2003, the CCEW publicly set out its view of charity regulation,
with its goal being increased public trust and confidence. Sector bodies such
as the NCVO argued that the CCEW should have a primary function of
compliance, and they ought to distinguish between “musts” and “shoulds”
in their advice. This was particularly in the context of charity governance.
Then, after a series of budget cuts and regulatory defaults by the CCEW
beginning in 2011, the Strategic Plan for 2012-20135 set out two clear prior-
ities: developing the compliance and accountability of the sector and devel-
oping the sector’s self-reliance. The support and advice work would be met
primarily by web-based advice to promote good governance. The mission
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was based on a threefold concept: charities know what they have to do;
the public knows what charities do; charities are held to account. Priority
compliance areas included are now serious financial loss, criminality and
misuse for terrorist purposes, and serious harm to vulnerable beneficiaries.
The CCEW had dramatically changed its regulatory philosophy not only to
reflect its diminished staff capacity but also its board appointed in a party
political process. It has moved to look far more like the charity regulators
located in tax agencies.

The charity regulators located in tax agencies perhaps understandably
have a different regulatory philosophy, shaped by their situation and dif-
ficulty in accessing adequate and fit-for-purpose resources. Marcus Owens
states flatly that the IRS’s function is to ensure that taxpayers, whether indi-
viduals or businesses, pay the appropriate amount of federal income tax, and
IRS systems and procedures are designed to support that tax collecting role.
The regulation of charities is not perceived as having a unique character—
charities being just another taxpayer, subject to the same classic command
and control punitive tax tools. Developments such as digitization of annual
returns is merely an offshoot project of corporate tax digitization, which
has hampered charity-specific modification. Apart from intermediate sanc-
tions, the IRS Exempt Organizations Division’s (EOD) charity regulation
toolbox is limited to classic tax tools with ironclad taxpayer privacy provi-
sions. In 1941, the United States introduced the charities’ annual return, the
Form 990. It is the information on this form that triggers most regulatory
action. Marc points to two troubling issues with such an approach: achiev-
ing a timely response and managing with a less than sophisticated regula-
tory response.

In terms of the first issue, a return can be filed as much as 10 months
and 15 days after the close of the year in which it occurred and could be
nearly 2 years after the actual event inciting attention. In the case of chari-
ties involved in political campaigning, that will typically be after the rel-
evant election is over. The IRS has attempted regulatory co-option and
co-production by enabling charity watchdogs to access the returns for anal-
ysis and digital public access. However, while there has been a measure of
success, as the chapter by Elizabeth T. Boris and Cindy M. Lott indicates,
the analysis is only for a limited number of organizations, metrics are con-
tested, and their business model is parlous. Strict privacy provisions restrict
the IRS’s ability to share information and other resources with similarly
tasked federal regulators and with states (except state revenue authorities).
So regulatory cooperation, critical in a federation, is closed off.

Second, the regulatory tools are fraught with difficulties. For example,
excise taxes, a penalty intended to discourage egregious behaviour, are
applied to tax-exempt organizations. But this is often a disproportionate
response, and rather than punishing the managers who caused the default,
it ultimately punishes the beneficiaries of charities through reduced distribu-
tion of public goods. Marcus Owens also sheds light on why the IRS EOD



Conclusion 273

produces relatively little, compared to other regulators, in terms of edu-
cational guidance and rulings. It is the Department of the Treasury that is
responsible for tax law guidance, including regulations, notices, announce-
ments, revenue rulings, and revenue procedures, and it has only a single
attorney assigned to tax-exempt organization matters. While the larger
staff in the IRS Office of Chief Counsel assists in the development of guid-
ance, all guidance must cross the desk of the single attorney in the Treasury
Department assigned to the area. To compound this situation, Elizabeth T.
Boris and Cindy M. Lott believe that state charities regulators have been the
object of benign neglect, with lack of recognition of their role in regulation,
enforcement, and resource allocation. About a third of responding jurisdic-
tions had less than one full-time equivalent employee dedicated to oversight
of charities, and more than half had fewer than three.

Similar themes are also apparent in Canada, but not to the same extent
in relation to resourcing. Terry de March notes that the mission of CRA’s
Charities Directorate is “to promote compliance with the income tax leg-
islation and regulations relating to charities through education, quality
service, and responsible enforcement, thereby contributing to the integrity
of the charitable sector and the social well being of Canadians.”'® This is
not a mandate for charity capacity building in the style of the CCEW or
the ACNC, unless that occurs as a by-product of promoting compliance
with and enforcing the law. CRA does provide ample education materials
for charities through its website and does allow public access to charities’
annual returns where those have been digitized (and has preparations for
fully digital filing well advanced). But Terry suggests that a regulator cannot
be firmly compliance oriented while at the same time nurturing charities
as a friend, pointing to recent events at CCEW as an example. The Cana-
dian response to non-compliance is largely the tax audit accompanied by
intricate and specific rules. For example, the requirement to keep books
and records means international development charities must retain at their
Canadian offices the original invoices, receipts, and emails of foreign trans-
actions, translated into French or English. Terry concludes that a strong
reliance on such a classic tax regulatory approach leads to

[t]hose that would do harm [becoming] increasingly adept at find-
ing new ways to inflict it, which means government must continually
amend the rules to fight new risks. And so it continues in a never-ending
loop with the rules becoming ever more complex and the regulation
of charities ever more removed from the day-to-day good works that
charities perform.

It seems to us that charity regulators in these large national tax agencies
are not given space to apply a regulatory strategy that fits with the charac-
teristics of charities, or to adopt a mission and strategy fit to regulate chari-
ties and their controllers. It appears their and the sector’s voice for provision
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of adequate resources is lost in the politics of such a large agency. We also
suspect that the culture of tax agencies, their taxpayer privacy provisions,
and command and control regulatory tools combine to hamper effective
charity regulation.

The two new regulators in Australia and New Zealand were initially
independent agencies modelled on the CCEW and could be expected to
have regulatory strategies similar to CCEW’s. This is largely borne out with
bespoke digital charity registers, proportionate reporting levels, engagement
with social media, a significant investment in sector education and capacity
building, and regulatory tools that take account of the sector’s characteris-
tics. They both appear to have been resourced adequately, compared to the
situation in the United States and that of CCEW more recently. Both are
digital-by-default regulators with almost total digital uptake by the charity
population. In New Zealand, the charity register was the most advanced
“open-data” project within the New Zealand government, and the Austra-
lian register was formally recognized for its excellence, winning the Insti-
tute of Public Administration’s 2016 Digital Transformation Award. Both
engaged with universities to promote the register as a research vehicle, which
has resulted in significant data analysis to inform the regulator, suggestions
to improve data collection, and provide charities with data and analysis to
inform their strategies and evidence-based advocacy. The ACNC’s youthful
communications staff have revelled in being ahead of the broader Australian
Public Service in the use of YouTube, Twitter, Facebook, and LinkedIn, and
formalized mechanisms for engagement via social media help ensure that
staff maintain proper professional relationships.

The narratives of both of these fledgling regulators highlight the impor-
tance of establishing an appropriate organizational culture for the regula-
tor. This has involved an openness to engage meaningfully with charities,
umbrella organizations, and advisers about sector issues, proposed regu-
latory initiatives, and regulator performance feedback. Both deliberatively
built a client-centred culture, departing from the public service norm—as
Trevor Garrett expressed it, “a client-centred focus is not typical of public-
sector organizations, which more usually expect clients to fit their behavior
in to the requirements of the public sector agency.” Frontline staff were
recruited from the sector or with sector empathy and encouraged to partici-
pate in sector activities and to take calculated risks to solve charity issues
quickly via email or telephone. In Australia, regional ACNC forums were
conducted by senior staff, accompanied by their registry staff and repre-
sentatives from other federal and state departments to become a one-stop
shop for questions and concerns. After public consultation, the ACNC also
adopted a compliance strategy informed by responsive regulation, assuming
that charities are acting honestly and giving them opportunities for self-
correction. The ACNC intends to use the least intrusive powers that are suf-
ficient to address a particular issue and acts quickly in cases where evidence
of gross negligence or serious misconduct has been established, or where
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vulnerable people or significant charitable assets are at risk. They have an
armoury of regulatory tools including intermediate sanction-style undertak-
ings as to future behavior, removal of officer bearers, and appointment of
an administrator. One glaring deficiency for the ACNC is its strict privacy
provisions. These provisions do not prevent it from sharing intelligence with
other federal and state regulators, but they do make it more difficult to
respond adequately to public and political concerns.

It is perhaps too early to fully assess the success of these agencies, but
the level of on-time filing of annual returns reported by both regulators
is impressive. Time will tell whether their regulatory strategies have been
successful, including whether the registers are fit for purpose and whether
abusive behaviour is promptly and appropriately addressed. Both regulators
noted that they were alive to being captured by sector interests and diverted
from their mission. Sue Barker’s contribution outlines the many adverse
decisions made by the New Zealand regulator and the significant number
of charity cases before the courts, which is good evidence that capture was
not occurring to any great extent. It is a little more difficult to establish that
the ACNC has not been subject to some form of capture, particularly con-
sidering the lengthy period when it was threatened with abolition and relied
upon sector voices to advocate for its continuance. The Australian Taxation
Office and Treasury have not objected to the ACNC’s registration decisions
or its educational guidance material, which seems a good indication that its
conduct is viewed as appropriate.

Charity governance is the regulatory sweet spot that all regulators consider
important to influence. Even the United States has managed to address the
issue with a revised Form 990 which asks a range of questions designed to
prompt good governance. Charity governors are a key point for regulatory
supervision, given the high numbers of them recorded in charity registers.
Governors of charities are the closest and most timely accountability forum
for the management of charities; they are generally volunteers, and a high
proportion of them are replaced regularly. Soft regulatory tools are available
to build the capacity of this group—for example, education, agreed codes of
conduct, and co-option of umbrella bodies to assist with governance capac-
ity building. These tools appear to be targeted better for impact rather than
relying on post-factum audits or sanctions. At the apex of the regulatory
tools pyramid is removal of those in control of charities if they are persis-
tently engaging in abusive behaviour. While exercise of such a power by
a regulator needs to be monitored carefully (for example, to ensure due
process), it has the advantage of preserving the organization’s assets for the
public good. The alternative may be de-registering the organization from
charity status and tax concessions, resulting in loss of the assets for the des-
ignated public purpose. Removing defaulting office bearers enables reform
of the organization’s soul rather than merely kicking the body.

This is responsive regulation and has much to recommend it in an envi-
ronment in which scarce regulatory resources must be used responsibly, for
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maximum impact and with minimal interference. It is not so much a choice
between being a friend or an enforcer as choosing to be a community police
officer. Traditional crime-control policing with its accompanying centralized
bureaucratic command structure has its place at the top of the regulatory
response pyramid. Community policing as an inclusive philosophy, based
on encouraging partnerships between the police and communities to address
problems of crime and disorder collaboratively, appears more appropriate
for the bottom tiers of the regulatory pyramid.'" By contrast, regulatory
responses to the prevention and detection of terrorism financing appeared
initially to buck the trend towards responsive regulation.

Charity Regulation and the Risk of Terrorism

The evidence of terrorists using or duping charities across these jurisdictions
varies. Given the consequences, heightened political rhetoric and specially
directed funding, it remains an important issue for regulators to manage, and
for the charity sector to mitigate excessively burdensome and heavy-handed
regulatory interference. FATF, an international self-regulatory scheme for
member jurisdictions, has addressed the issue in a blunt fashion with little
regard for the disruption of legitimate charitable activities or effectiveness of
the regulatory tools used. Non-democratic nations have relished the oppor-
tunity to use its broad and uncompromising principles to stifle dissenting
civil society organizations in their own domestic spheres. Other jurisdictions
have simply been disproportionate in their response, in arguably symbolic
public gestures, to have politicians seen to be doing something. A couple of
years after initial reaction to the global terrorist threat, responsive regula-
tion and self-regulatory tactics were introduced into the regulatory mix.
A CRA unit specializing in terrorism and charities was formed after the
attack on New York, but little is known publicly about its activities. Other
parts of CRA gradually produced soft education materials. In the United
Kingdom, the CCEW published its first guidance about terrorism by 2003.
CCEW’s response to FATF principles was to actively assist regulators in
other high-risk regions to improve their charity regulation using teams of
senior officials travelling to different countries and explaining the CCEW
model of regulation.

In New Zealand and Australia, terrorism was cited as a corollary reason
for creating new charity regulators and the establishment of a charity reg-
ister to meet FATF requirements. Unlike regulators located in tax agencies
with inbuilt secrecy provisions, these agencies found it difficult to provide
a level of comfort about the compromise of shared intelligence to other
government agencies. New Zealand required lengthy negotiations to come
to suitable agreements, although in Australia, where the privacy provisions
for charities were stronger, the delays were largely occasioned by the uncer-
tainty about the ACNC’s future.
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Charity regulators may have quasi-judicial powers, and all have some dis-
cretionary administrative powers that in effect help determine what pur-
poses and activities are charitable and other disputed boundary issues. But
perhaps more importantly, the regulator can wield soft power through its
guides and educational materials to influence sector expectations and behav-
iours. It is common for all regulators to be called to account, not only by the
executive or politicians but also by aggrieved parties in court. Charity regu-
lators’ accountability often serves a dual purpose of moving the definitional
boundaries of charity when decisions are disputed. The Australian and New
Zealand judicial decisions in relation to political advocacy are examples.
This attribute sets charity regulation apart from many other accountability
regimes. In a common law jurisdiction, an independent agency regulator
without fiscal protection objectives can be an effective forum for the devel-
opment of new law.

Appealing regulators’ decisions appears as a significant issue in several
jurisdictions and has been identified by both regulator and the sector. In
some jurisdictions, for various reasons, the regulator’s contentious decisions
have not been challenged; in others, structural issues in the appeal process
are causing problems. The New Zealand regulator has experienced a lively
set of appeals against its decisions. The former commissioner reflects that
once a judgement has been given in favour of a charity litigant, there is no
possibility of appeal by the regulator, leading to the possibility of what he
calls a “rogue” decision that will stand without challenge until a similar
point of law proceeds to a higher court in another factual situation. The
sector has a different view. It identifies a serious structural issue with the
appeals mechanism that is exacerbated by the regulator taking a narrow
approach to construing the definition of charity and rejecting any quasi-
judicial capacity to determine such matters. There is a disconnect between
the narratives here, as former commissioner Trevor Garrett claims that
internally pushing the boundaries was encouraged. Structural hindrance
flows from unintended drafting that has the High Court hearing charity
definition appeals in New Zealand, but it is severely restrained from receiv-
ing evidence, apart from the record of the regulator. Charities rarely prepare
an application for registration with supporting materials as if they were
going to trial, and in any case, the regulator is not bound by the strict rules
of evidence in reaching a decision. The result is that courts do not have the
best evidence available to make decisions, often having to remit the decision
back to the regulator.

In Canada, there is also discontent with appeals from the regulator’s deci-
sions. The expense and complexity of appeals to Canada’s second-highest
court, the Federal Court of Appeal, deters applicants. The suggestions
are for the tax courts to hear appeals in a more relaxed and cost effective
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environment. As Richard Fries notes, in England and Wales, the cost of
reviewing the CCEW’s determinations was historically a major barrier to
new case law being made. Although the idea of a suitors’ fund was floated,
it was rejected by the government. It was not until 2008, after the 2006
reforms, that a tribunal for charities was established as a low-cost arbiter of
charity issues and a forum to hold the CCEW to account. Initially, however,
the Tribunal attracted silks and counsel and only now is self-representation
occurring. Lindsay Driscoll’s assessment of the new Tribunal is that the
Commission has been held to account and has improved its due process pro-
cedures accordingly. It is remarkable that a case on the political purpose and
advocacy activity boundary has not been squarely litigated in the United
Kingdom, given the number of legal opinions, successive sector reviews,
and reports on the issue.

In Canada, Australia, and England and Wales, there is evidence that regu-
lators can also affect the flow of cases to the judiciary. They can use other
means to avert matters going to court on substantive issues. In Canada, the
prescriptive books and records offence offers an easier, cheaper, and effective
path for dealing with charities than messy litigation on political purpose,
and in England and Wales, the CCEW has sought to broker compromises on
any number of contentious legal issues. In Australia, both sides of the coin
are seen, with the ATO funding test case litigation'? and the ACNC having
no litigation during its threatened disestablishment and little afterwards. It
is a difficult balance for a regulator to achieve. It can make decisions that
invite litigation to clarify the law but run the risk of charities turning down
the opportunity to litigate or appeal all the way to the highest court. A hard
decision may be entrenched. Alternatively, does the regulator engage with
the sector to find mitigating workarounds? This may be a less risky process
but does not provide a case to develop the law, such as Aid/Watch in Aus-
tralia or Greenpeace in New Zealand. Judicial appeal mechanisms that are
cost proportionate and fit for purpose are essential to alleviate such tensions
for regulators.

The United States has a richer history of charity litigation, with a constant
flow of superior court cases. Marcus Owens illustrates the point with the
Bob Jones University case.' Charities must serve a public purpose that is
not contrary to public policy and so the university’s racially discriminatory
policies could not stand. The Exempt Organizations Division of the IRS
found itself in one of the most controversial cases of the time, with a con-
servative president who refused to allow the Department of Justice to argue
the case. After appointing a private litigator to pursue the case on behalf of
the IRS, history was made in the face of considerable protest.

Marcus Owen makes the case that the IRS has historically been under-
funded to perform its role adequately, including matching a professionalized
charity law bar with a penchant for litigation. The current parlous state of
IRS funding leaves little room for expensive litigation. Judicial challenges
are regularly being taken from state regulators’ decisions about property tax
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exemptions. Well-endowed charities in older cities of the northeast United
States are finding that financially challenged states are winding back charity
exemptions, leading to disputes or negotiated payments instead of taxes.
Cindy M. Lott and Elizabeth T. Boris suggest that pressure is building for
new ways of tackling this problem.

Regulators not only call others to account, but they also need to be called
to account adequately for their actions or inaction. As Marcus Owens suc-
cinctly puts it, the benefits of a common law definition of charity are that
the notions of charitable purpose are sufficiently flexible so that they can
evolve to reflect social change. Charity regulators have a vital role to play as
they are often the key to progressing a matter for judicial determination, or
may be a quasi-judicial decision maker or a wielder of soft power through
administrative practices, sector guidance, and education. The flexibility can
be accompanied by ambiguity and inconsistent interpretations that offer
compromising workarounds or bloody-minded intransigence by a regulator.

The Political Muddle

Making sense of the relationship between charities and the government is,
on one level, simple. Each side attempts to use the other to assist in achiev-
ing their ends or prevent the other from confounding their plans. When
they collaborate and play nicely in the sandpit, the coalition is formidable,
for good or ill. An informed public debate involving government, charities,
and others is one mark of a liberal democratic system. If there is a jostle,
governments have both soft and coercive power to bring to bear on chari-
ties. Charities are not powerless in the contest. They use their trusted brand
in the forum of public opinion, extensive networks, expertise, thwarting
government administrative decisions through litigation, and sheer dogged
determination that cannot be shaken in any contest. Governments have used
their influence on charity tax status to bring charities to heel, and this has
played out in a number of ways in our jurisdictions—from a dog-whistle tac-
tic to scare risk-averse volunteer charity officers, to a legislative amendment
removing tax concessions. Our sense is that some charities and governments
are resorting increasingly to blunt influence levers, such as creating their
own captive charities, and character attacks in the popular press.

As Richard Fries points out, the English law’s concern with charity and
politics was not rooted in ancient case law, but is a twentieth-century devel-
opment. In the previous century, lobby groups concerned about slavery,
penal reform, and Sunday observance laws, and the Charity Organisation
Society, were commonly regarded as charitable. In 1917, Bowman’s case'
transformed a previously obscure case authority denying charitable status to
an activity contrary to public policy® into authority for denying charitable
status to party political purposes or even for seeking to alter the law and
government policy. The essence was that the Court had no means of judging
whether a proposed change in law or policy would be for the public benefit.
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This was judicially confirmed in 1981 by the Amnesty International deci-
sion'® and administratively adopted by the CCEW’s response to a complaint
about Oxfam’s campaigning.

Over the years, the NCVO and UK International Development Organisa-
tions produced numerous reports to promote alternative legal interpretations
of the case law to encourage the CCEW to be flexible in its enforcement.
Enforcement action was minor, with only the most flagrant breaches being
pursued and none reaching the courts for determination. The sector’s con-
cerns are with the chilling effect on office bearers. The chill occurs when
charity officers react by adopting an overly risk-averse position often avoid-
ing an activity completely, not just restricting it to non-contentious aspects.
More cautious charities shy away from supporting sector campaigns. At
one time, even a report of the Cabinet Strategy Unit recommended that the
CCEW tone down the cautionary tenor of its guidance.

The various legal contortions to resolve the issue revolve around a deter-
mination of an organization’s purpose or purposes and then whether they
are political. Are political purposes divined only from a charity’s written
constitution, or from an examination of its activities and the utterances of its
supporters? How do you identify a “political” activity and does the quantity
or context matter? If you have multiple purposes, are subservient political
purposes permissible? This is a muddle for both the regulator and charity
officers, where a bright line can only be provided by an arbitrary metric
unless judicial review provides a reconceptualisation of the legal principles.

The English policy path has followed a pattern of incremental relaxation
of the political purposes guidances in the absence of any new case law on the
matter. One might expect the new judicial review arrangements will eventu-
ally result in a case that will go to a superior court for determination—one
case is already showing the way.'” The issue is unlikely to rest. Since 2014,
the Conservative government has enacted separate lobbying legislation to
mitigate mischiefs, catching charities within its wide scope. And as Sir Stuart
Etherington points out, the voices of single-issue campaigning organizations
play an increasingly prominent role in a democracy, as the public disengages
from political parties and traditional methods of political participation—a
trend that can also be seen in the United States.

The Canadian account of charities has politics as a central theme through-
out all 25 years. It is less muddled, with a hard metric adopted early to try
to definitionally solve issues. The taxation legislation was amended in 1986
to require “substantially all” of a charity’s resources to be expended on its
charitable activities. CRA considered this to be 90 per cent. The Joint Regu-
latory Roundtable mandate from federal cabinet excluded the issue, but a
separate departmental paper during this period was influenced by the sec-
tor to allow more flexibility. The 2012 Conservative federal government’s
railing against environmental and indigenous organizations opposed to an
extensive oil pipeline revived the chill effect. Government Ministers spread
the chill to all who opposed government policy, to restrict foreign funding
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of organizations deemed counter to Canada’s national interests, and then
to domestic terrorism. The chill became a freeze for many charity officers
when the budget announced generous funding for the CRA to conduct
special charity audits of political activities. One might have expected liti-
gious environmental organizations to relish their day in court to put the
CRA 90 per cent guidance to the test. However, the constraining appeal
system and CRA’s preference to pursue other non-political violations for
de-registrations have not yet provided such a case. The election of a pro-
gressive government in 2015, with a mandate to free charities from such
political harassment thawed the permafrost back to a chill, with the prom-
ise of possible further reform in this term.

Superior court decisions in Australia and New Zealand have rejected the
restrictive English precedents and returned to the pre-Bowman position. The
Australian High Court expressly rejected the English cases in its Aid/Watch
decision, so there is no general doctrine which excludes political objects
from charitable purposes.'® The “contrary to public policy” argument from
Bowman case was dismissed. The Court had previously found that the basis
of the Australian Constitution and system of law relied upon communica-
tion between electors and legislators and the officers of the executive, and
between electors themselves, on matters of government and politics. It fol-
lowed that the generation of public debate was a charitable purpose because
its activities contributed to public welfare, and were, therefore, charitable
within the fourth head of Pemsel. The Australian Charities Act 2013,
enacted after the decision, declared that a disqualifying “purpose” (not
“activity”) was “the purpose of promoting or opposing a political party
or candidate for political office”'” and that it was charitable to have a pur-
pose “of promoting or opposing a change to any matter established by law,
policy or practice . . . if the change is in furtherance; or in aid of one or more
of the [charitable] purposes.”?® The Australian regulator’s narrative is silent
on such matters indicative of its relative ranking of regulator issues. The
issue has not disappeared completely, as the ACNC regularly grapples with
elected political representatives and mining lobby group complaints about
advocacy by charitable organizations, and it has issued guidances for chari-
ties. Our sense is that after judicial and legislative clarification, it is not of
the same order of importance as in the United Kingdom, the United States,
or Canada, but tensions remain.

This may not be the end of the story about charities entering into public
policy debates. There are other levers that governments can use to impede
charities entering into a public debate as illustrated by the UK lobbying
legislation. The narrative of former Senator Ursula Stephens about sector
relations leading to the establishment of the ACNC and passing of the Char-
ities Act also graphically bears this out. Governments can de-fund chari-
ties, include gag or no public comment clauses in grant agreements, create
their own charities, restrict charities’ access to information and consulta-
tion processes, fund contrary think tanks, and even publicly attack their
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trustworthiness by funding research to produce adverse reports on charity
advocacy. The very encouragement of NPM and competitive markets for
charitable services dampens critical voices, particularly if it includes for-
profit competitors with comparatively little restraint on directly funding
political candidates and parties.

Unlike Australia, New Zealand had case law endorsing the later English
cases. Also, in the 1980s, a conservative Prime Minister de-funded a large
respected international aid organization, and revoked its registration for tax
purposes, because of its advocacy against a South African football team play-
ing in New Zealand. Against this backdrop, the drafting of New Zealand’s
Charities Act included a reference that advocacy could be a non-charitable
secondary purpose.?! Both Trevor Garrett and Sue Barker agree that advo-
cacy issues were fraught for the regulator and for charities, but their agree-
ment appears to end there. They found themselves on opposite sides of the
bar table in the National Council of Women (NCW) case.?? NCW had a
long tradition of making submissions on parliamentary bills—in fact, the
government had funded them to do so. The Commission initially found that
its primary charitable purpose was promoting progress for women, and it
was deregistered for advocacy deemed to be far wider than merely support-
ing its charitable purpose. A fresh application appeared to tick the boxes for
re-registration with the Charities Registration Board, despite there being no
material change in its activities. The New Zealand Greenpeace decision?
endorsed the tenor of the Australian High Court decision in Aid/Watch and
noted the difference between using political activities to support purposes
which are recognized as primarily charitable and pursuing purely political
purposes. Although the regulator claims that a mere 10 applicants out of
27,000 were rejected for having political purposes, Sue Barker points to a
large number of organizations that voluntarily deregistered to pre-empt an
adverse decision being published on the regulator’s website.

The US approach appears muddled as well, but presents a very different
confusion. US charities have ample opportunity compared to other jurisdic-
tions to engage in advocacy to pursue their purposes either on their own
or through well-established workarounds. However, a mixture of exact-
ing tax laws and organizations with a healthy risk appetite for pushing the
boundaries requires patrolling by an effective regulator. There has always
been tension created by the philosophic divide between church and state,
creating issues for political comment by religious charities, but the Citi-
zens United decision is central to the discourse of the US contributors.?
This constitutional decision has allowed civic leagues or organizations not
established for profit but operated exclusively for the promotion of social
welfare (section 501(c)(4)) to participate in politics, so long as politics does
not become their primary focus. Up to 50 per cent of their revenue may be
spent on political activities, often partisan political advertising. Since 2010,
a flood of registrations for such organizations and partisan funding have
occurred. Political figures openly use high-profile charities and foundations
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to affect their political fortunes indirectly. The public and political ructions
following scrutiny of IRS’s vetting of such organizations led to large-scale
IRS staff changes and reduced funding. A failed attempt to provide revised
regulations has left the area largely unregulated. Our commentators reflect
that only when a future administration with political mandate for the issue
comes to power will there be any chance of addressing the matter.

Our sense is that charities and government will continue to be sparring
partners. This is so even in jurisdictions that have a most liberal draw-
ing of the advocacy boundaries. Using charities for service delivery on the
basis of NPM, eventually moving them into contrived markets of formerly
public goods and services, will continue to cause friction. Individual dis-
engagement from political parties will result in greater engagement with
single-issue charities. The growing reputational capital of such single-issue
charities, compared to governments and business, appears to be gathering
pace, and this shift can be expected to cause a reaction. Governments have
policy levers other than the definition boundaries enforced through charity
regulators, and these are appearing in several jurisdictions as an alternative
strategy to reduce the irritating voice of charities.

Independence and Structure of the Charity Regulator

Independence is an issue that surfaces in most of the narratives, either as
the regulatory agency’s independence from political direction, its capture
by sector influences, or as a rationale for policing the sector-politics char-
ity boundary. Terry de March refers to the apparent structural separation
of CCEW as a “Holy Grail” that the Canadian sector has been hankering
after for 25 years. New Zealand and Australia both had this prize firmly in
view when structuring their regulators. In federations such as the United
States, Canada, and Australia, where charity regulation is constitutionally
given to the states and provinces, the locus of national tax powers offers
the logical location for charity regulation. However, the strong sector per-
ception in some jurisdictions is that locating the regulator in a tax agency
diminishes independence for critical decisions about charity boundaries in
favour of the fisc. Australia chose a riskier constitutional basis for its regu-
lator and located it outside the tax regulator, following the CCEW model.
As several regulators agree, the crux is that decision making is, and is per-
ceived to be governed, by the rule of law not by the rule of the figure in
power. Terry de March flatly denies that positioning the Charities Director-
ate in CRA means it does not exercise its regulatory discretions according
to law. He explains that adverse perceptions appear to be aggravated when
a regulator’s independence in operational matters, such as how it spends
its resources and goes about its business, is compromised. While the Cana-
dian sector may aspire to a CCEW vision of structural independence, recent
events in England and Wales indicate that real independence requires more
than just structural separation.
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Richard Fries states unequivocally that his independence was never
directed by political actors or financing departments, but recent events in
and surrounding the CCEW give cause for concern. Both Lindsay Driscoll
and Sir Stuart relate actual and perceived challenges to the independence
of the CCEW. There was sufficient concern for a specific provision as to
its independence to be inserted into the Charities Act 2006, and later in
2015, the NCVO produced a paper on the issue. It pointed to the potential
politicization of the selection process of its chair and board members, and
the board’s extended involvement in management, affecting its ability to
hold CCEW managers to account. The unfortunate CAGE matter, where
the CCEW was seen to be acting outside its powers in attempting to pres-
sure two foundations to cease funding an organization, thus fettering the
discretion of trustees, did not assist a favourable public perception. Open-
ing up regulator meetings to the public was a reform that did not attract
public interest and was discontinued, but Sir Stuart offers suggestions about
reforming the appointment process to involve bipartisan parliamentary
approval and non-renewable fixed terms.

In Australia and New Zealand, there was considerable angst from the
sector about the independence of any regulator from political interference
and the taxation authorities. The sector looked to the CCEW as a model,
rather than following Canadian or US examples. In New Zealand, the form
initially chosen from several alternatives was the one with the closest con-
nection to government: “independent Crown entity,” which must give effect
to government policy when properly directed to do so. The sector was con-
cerned about the choice, but Trevor Garrett, like others, flatly rejects any
suggestion of political pressure. The subsequent movement of the Commis-
sion into a government department also caused concern within the chari-
table sector about the future of its independence, but the Act did finally
refer specifically to the relocated entity’s independence from the responsible
minister in its decision making.

In Australia, there was a considerable public debate about the indepen-
dence of the regulator. As former senator Stephens notes, the previous Con-
servative government had acted to curb sector voices in politically sensitive
areas by a number of means, and again, the sector championed the virtues
of an English-style independent regulator. The first Treasury paper on the
structure of the regulator argued that federations such as Canada and the
United States had regulators embedded in tax authorities, but this was
stoutly resisted by the sector. The model finally chosen was for a commis-
sioner who was an independent statutory officeholder with a fixed term;
independence of decision making regarding charitable status was written
into the legislation, and the regulator reported to Parliament with its own
budgetary appropriation. However, for the sake of operational efficiencies,
it was required to purchase backroom services such as human resources and
information technology from the taxation agency. With the election in 2013
of a new government, whose policy was to roll the ACNC back into the tax
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authority, legislation had to be amended to achieve this. With the prospect
of being blocked by the Senate, only modest savings, and the sector’s advo-
cacy for retaining the ACNC, the government finally backed down.

All of the US contributors are dissatisfied with the structural arrangements
of charity regulation they have at present, and our sense is that change may
well occur in that jurisdiction, but not via the usual avenues seen in other
jurisdictions. The United States appears to be facing the prospect of regula-
tory failure with the current state of the IRS and growing issues that require
attention. The IRS is plagued by ongoing political controversy, digesting
budget cuts, challenged leadership, old legacy IT platforms, and rapidly
innovating hybrid structures. It may not be a matter of waiting for a change
of political masters, as both sides are reluctant to tackle the issue. A regu-
latory vacuum is fast developing from the stepping back of the IRS and a
raft of emerging intertwined issues. The United States has had a fundrais-
ing culture that pushes the boundaries and a section of the industry that is
fraudulent, and whose impact is now amplified by digital platforms, social
media, and hybrid legal forms. As our US contributors from the sector note,
new technologies have taken old solicitation techniques and scaled them to
the degree that is difficult to regulate with current regulatory resources.

It is the US states that may step up to perform a greater role in regula-
tion, along with private watchdogs. Before the IRS issues, private watch-
dogs had risen to offer comparative metrics by placing IRS data into
user-friendly Internet platforms. They were financed by foundations and
donors who were willing to pay for the service. After an initial chorus of
public approval, their progress has been stalled by a lack of data and fund-
ing. It simply appears that donors are unwilling to pay in sufficient numbers
for the vetting service. Transparency alone cannot deal with outright fraud
and deception for donors who do not want to invest any effort in check-
ing a website before donating. Like states and provinces in Canada and
Australia, most US state regulators have been free riding on the efforts of
the central regulator and other states. As Elizabeth T. Boris and Cindy M.
Lott point out, the state charity regulators are the object of benign neglect,
with the lack of recognition of their role in regulation and enforcement.
However, they report promising evidence of cooperation, as state regulators
hailed a victory in the first multistate lawsuit against a national fundrais-
ing fraud, involving all 50 states and the District of Columbia, in addition
to the Federal Trade Commission. There is also cooperation to bypass the
IRS’s IT issues and inability to share intelligence with the creation of a new
fit-for-purpose reporting database to enhance transparency and reduce the
red tape proliferation from multiple filings. This platform, officially called
the Multistate Registration and Filing Portal, is expected to be available in
2016 for an initial pilot program among roughly a dozen states, with other
states to follow. Marcus Owens proposes a more radical policy solution
to the structural malaise, suggesting decoupling charity oversight from the
IRS and the federal government itself. The function would be shifted to a
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commission jointly overseen by federal and state agencies concerned with
charity behaviour, but with funding from the charitable sector rather than
from government sources, thus lessening the constraints imposed by civil
service rules and the Internal Revenue Code. Again parts of the exalted
CCEW model looms large in his vision.

Looking into Crystal Balls

So what is in the contemplation of regulators and sector leaders for the
future? In Australia, New Zealand, and the United States, matters deal-
ing with the regulator’s form and daily existence predominate. For the new
charity regulators in Australia and New Zealand, their immediate concerns
are consolidating their operations and managing revision of their legislation
to correct unintended consequences of the initial legislative drafting. The
sector contributors in Australia and New Zealand are intent on pursuing
these legislative revisions. In Australia, Ursula Stephens warns that the sec-
tor will need to protect the ACNC?’s role as a capacity-building agent from
conservative forces trained against it, and it also faces a taxation reform
agenda that is yet to be implemented. On the other hand, the IRS is not
expected to regain its former place in the regulatory environment anytime
soon, if ever. In the vacuum, US state regulators are stepping up to comple-
ment private watchdogs and self-regulatory schemes. One can imagine a
scenario requiring a national policy response in the United States, such as a
series of high-profile scandals involving the conversion of charitable assets
to the for-profit sector. But it is difficult to foresee whether the IRS will be
reinvigorated or whether in fact a new national regulatory structure, as pro-
posed by Marcus Owen, will overtake it.

In Canada, the former regulator notes despairingly that “what goes
around comes around,” and the new government may achieve no more than
ploughing old ground unless it seeks boldly to examine alternative regula-
tory models. Terry de March concedes that advocacy rules may be reviewed,
but otherwise fears that inertia is likely to prevail, given the constitutional
difficulties, the useful role that CRA plays in anti-terrorism, and the CCEW’s
rapid decline tarnishing its position as an aspirational regulatory model.
Bob Wyatt from the Canadian sector is also cautious about the prospects of
policy movement under the new government but comes with a shopping list
of reforms, most of which have been canvassed previously. The lack of effec-
tively funded sector umbrella groups will hamper the advancement of these
reforms. He also points to the hitherto neglected category of non-charitable
nonprofit organizations as likely to attract the attention of taxation policy
makers.

Lindsay Driscoll indicates that the future of the CCEW and the sector
in England and Wales is uncertain. The Commission’s resourcing is clearly
inadequate for its stated objectives, and charging charities fees for registra-
tion and filings seem inevitable with public backing, effectively transferring
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costs from public taxpayers to beneficiaries. She hints that criticism of the
Commission and the sector’s scandals reported by the press have tarnished
both institutions with little short-term prospect of clawing back all of this
fall from grace. Sir Stuart Etherington identifies the British press as the new
regulatory force influencing the public’s notions of what is charitable and
the appropriate standard of conduct. This is compounded by charities being
more visible because of the NPM agenda. For him, the path of the sector is
clearly not reliant on a benevolent taxpayer-funded regulator being a com-
munity police officer or even a tough compliance-based regulator, but on the
charitable sector being accountable in the forum of public opinion, swayed
by popular press. He exhorts the sector in the following words,

Charities, therefore, need to show their supporters that they exist to
make a difference, and they can be trusted to do so. This is not some-
thing that can be achieved simply by increasing the level of regulation.
The onus must be on charities themselves to become more transparent,
being clearer about what they do, how they do it, and how well they
do it.

So what is the sense of the editors for the future of the regulators, sector,
and charity regulation? As we elaborated at the beginning of this chapter,
those that have modelled themselves on the “trust and confidence” CCEW
regulator face a slide to becoming a purely command-and-control compli-
ance regulator if their credibility as a certifier wanes. For-profit firms and
hybrids are now in traditional charity markets and, as indicated earlier,
their quality and reputational signals may be convincing to the public in the
absence of scandals. Has the non-distribution trust signal reached its “use
by” date altogether? Are new signals needed by charities? Charities faced
with operating in such an environment may move to replace traditional
signals and support that comes through the regulator’s credibility with a
range of other signals to their stakeholders and the public—for example,
self-regulation, enhanced metrics for reporting, and closer engagement with
supporters and beneficiaries. It will be critical for them to manage pub-
lic opinion cost effectively, or the signal inherent in being nonprofit will
become worthless in the marketplace.

We expect that charity regulators will develop and hone new regulatory
tools driven by fiscal restraints, increasing performance metrics, and new
technologies. Behavioral nudging that some regulators are starting to exper-
iment with is cheaper, better, and faster than current command-and-control
regulation, and holds great promise for achieving desired behaviours with
minimal disruption. Digital technologies will be critical for regulators to
drive efficiencies in their regulatory functions. It will be central to their com-
munications with charities and the public, and for gathering intelligence to
detect wrongdoing, but will require significant ongoing investment. Who
will pay for this investment: taxpayers, charities, donors, or beneficiaries?
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Those regulators caught in the IT legacy systems of tax agencies face
significant challenges to transfer paper-based systems to fit-for-purpose IT
platforms. At the same time, digital technologies provide new avenues for
fraudulent charity behavior and new objects of regulation. If social media
platforms and the financial system can remove the need for a nonprofit inter-
mediary to complete gift transactions, this may have a profound effect on
both charities and regulators. For charities, it may mean oblivion, unless they
can demonstrate how they add value over and above social media’s person-
to-person contact. For regulators, the challenge of patrolling numerous epi-
sodic individual transactions in the wilderness of jurisdictions covered by the
Internet is enormous and requires ever more novel and dynamic approaches.

We see the early signs of charitable tax concessions being wound back
in the United States. The narrative gaining traction is that of taxpayer fair-
ness. Why should taxpayers subsidise the ultra-wealthy, at best to indulge
their whimsical vision of public goods and at worst to engage in political
advocacy with a tax break or tax-abusive behavior? As Phillips and Smith
note, at present, this narrative is largely confined to the United States.?
They point to the UK sector being able to withstand a similar attempt to
reduce access to tax concessions, but it is doubtful whether such a campaign
would have been successful if it had occurred after the series of tax-abusive,
fundraising, and regulator scandals. If tax concessions are rolled back in the
United States, then we predict it will embolden treasuries in other countries
to seek to rein in charitable tax expenditures

The last 25 years have seen a widening in the boundaries for viewing
purposes as charitable, and we expect that the fitful, incremental expan-
sion will continue. Advocacy and the political-charitable boundary will con-
tinue to be contested terrain in our view and are likely to be problematic
in the near future, as we suggested earlier. Even in jurisdictions that appear
to have settled the issue in a sensible fashion, governments of all colours
will be tempted to interfere, particularly to thwart the powerful networked
grassroots forces that are increasingly difficult to contain. Amateur sport is
probably the next barrier to fall in many jurisdictions. With the exception
of the United States, our regulators’ scope is charities, and this leaves other
nonprofit organizations outside their reach. It is hard to make a case in
fiscally constrained times for increasing a regulator’s jurisdiction to encom-
pass democratically directed self-regulating organizations which have little
public benefit other than binding social capital. Governments in some juris-
dictions may move to tax nonprofit organizations’ income, which has been
left untaxed thus far. However, some non-charitable nonprofits are produc-
ing public benefits, often receiving tax concessions with little transparency.
Social enterprises illustrate this point. In our view, the current fever-pitched
experimentation with social impact, social enterprise, and other alternative
models of financing and operating will eventually settle into niche tools. But
regulation of the area may be problematic, particularly given the dangers of
crowdfunding and other mass financing. Further, new hybrid forms of both
government and for-profit firms are clearly producing public benefits and
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raise questions about whether they should be regulated by charity regula-
tors or others, and whether organizations with charitable purposes which
are wholly funded by government are in fact charitable. Perhaps we will see
a trend towards greater influence by industry-specific regulators.

There appear to be no signs of globalization slowing, and it will inevitably
draw charities further into achieving their missions across state boundaries.
Will regulation follow and what form will it take? International commerce
has developed sophisticated standard trade protocols through self-regulation;
international conventions can be enforced through international courts or
commercial arbitration; the tax regulation of multinational corporations is
developing rapidly. By contrast, the infrastructure for charities and nonprof-
its operating internationally is meagre, with merely the odd tax treaty dealing
with gift concessions or exemptions, and quality standards for development
aid. This is despite some of the oldest charity “brands” being international,
such as the Red Cross, the Catholic Church and its agencies, Greenpeace,
and Amnesty International. Charity regulation to address international fun-
draising fraud, a legal form that transcends state boundaries, international
accounting and reporting standards, and mutually recognized philanthropic
charity tax concessions are all possibilities. These developments may be in
the form of self-regulatory schemes, such as the embryonic Basic Registry
of Identified Global Entities, referred to by Elizabeth T. Boris and Cindy M.
Lott, which enables comparison across approximately three million nonprofit
organizations.?® But this may not be enough for the global challenges that will
confront charities, and national regulators must be drawn to cooperate more
vigorously. However, here, too, the growing social media revolution allow-
ing donors to connect directly with beneficiaries may spell the end for chari-
ties as intermediaries. A donor in the developed world may already choose
to bypass charities by using digital platforms to transfer resources directly
to beneficiaries. Unfortunately, this is yet more fertile ground for fraud and
deception, but will the most effective measures to address the problems be
self-regulatory, government-based regulation, or a mixture of both?

Whatever the future holds for charity regulation, the last 25 years is likely
to be regarded as merely the prelude to an era of increasing change and
development. Those who were involved on the frontline have recounted the
story, and now a new generation of regulators and sector leaders will have
to face the next 25 years of challenges. We hope that lessons may be drawn
from the experiences narrated in this book to assist future regulators as they
guide charities and other organizations in their efforts to provide public
benefits for the greater good of their communities.
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Treasury 82, 93-4; see also Internal
Revenue Code; Internal Revenue
Service

unrelated business of charities 89,
233; see also charities: business
activities

Upper Tribunal (UK) 64-5

Vancouver Society of Immigrant and
Visible Minority Women v Minister
of National Revenue 142-3

Vidal v. Girard’s Executors 85

Voluntary Sector Initiative see Canada:
Voluntary Sector Initiative

Voluntary Sector Roundtable see Canada:
Voluntary Sector Roundtable

Volunteering Australia 236

Woodfield Review 5, 20, 21-4, 25, 27,
28, 31, 33

Word Investments Limited v Federal
Commissioner of Taxation 2467,
226

Working Together see Canada: Working
Together project
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