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Human Rights and Chinese Thought

China poses great challenges to human rights in theory and practice. In
practice, China is considered, by the measure of most Western countries,
to have a patchy record of protecting individuals’ human rights. In the
theoretical realm, Chinese intellectuals and government officials have
challenged the idea that the term “human rights” can be universally
understood in one single way and have often opposed attempts by
Western countries to impose international standards on Asian countries.

What should we make of these challenges — and of claims by members
of other groups to have moralities of their own? Human Rights and
Chinese Thought gives an extended answer to these questions in the first
study of its kind. Stephen C. Angle integrates a full account of the devel-
opment of Chinese rights discourse — reaching back to important,
although neglected, origins of that discourse in seventeenth- and eigh-
teenth-century Confucianism — with philosophical considerations of how
various communities should respond to contemporary Chinese claims
about the uniqueness of their human rights concepts.

Drawing on Western thinkers such as Richard Rorty, Alasdair
Maclntyre, Michael Walzer, Allan Gibbard, and Robert Brandom, Angle
elaborates a plausible kind of moral pluralism and demonstrates that
Chinese ideas of human rights do indeed have distinctive characteristics.
His conclusion is not that we should ignore one another, though. Despite
our differences, Angle argues that cross-cultural moral engagement is
legitimate and even morally required. International moral dialogue is a
dynamic and complex process, and we all have good reasons for
continuing to work toward bridging our differences.

Stephen C. Angle is Assistant Professor of Philosophy at Wesleyan Uni-
versity. He is the co-editor and co-translator of The Chinese Human
Rights Reader (2001) and has published articles in The Journal of the
History of Ideas, Philosophy East and West, and The Journal of Chinese
Philosophy.
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Preface and Acknowledgments

The beginnings of this book lie in a chapter that I decided not to write
for my dissertation. I was intrigued by what Liu Shipei had written
about “quanli” — his term for rights — in the first years of the twentieth
century. I was coming close to finishing my dissertation on the nature of
cross-cultural ethical differences, and I thought that a study of the dif-
ferences between Liu’s concept of quanli and Western ideas of rights
current in his day would enhance what I had already written. At some
point, though, it occurred to me that if I didn’t write the chapter on Liu,
I could finish the dissertation that much sooner — and maybe, if I was
lucky, get a job. My advisers agreed, and I filed away my notes on Liu
for another occasion. My thanks once again to an excellent trio of
graduate advisers, Don Munro, Peter Railton, and Allan Gibbard, both
for all their help and for knowing when I should stop.

A few months later, luck had come through and I was starting a job at
Wesleyan University. Soon after I got there I learned that a major East-
West Philosophers’ Conference was to be held the following January in
Hawaii, and that Wesleyan would pay for me to go if I could get my name
on the program. This sounded like too good an offer to pass up,so I called
Roger Ames and asked if there was anything he could do for me. I was
hoping for an easy role — discussant, something like that. Instead he sug-
gested I give a paper. And so out came those notes on Liu Shipei. The
paper I gave at the conference now forms the latter half of Chapter 6 of
this book. My thanks go to Roger for getting this ball rolling.

The more I read about “quanli,” the more intrigued I became. I was
aware that one shortcoming of my dissertation had been the relatively
static nature of its analysis; the development of Chinese discussions
of quanli offered an opportunity to explore the ways that an ethical
discourse in one language changed over time, in part through its (chang-
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ing) interactions with various foreign discourses about rights. The op-
portunity to look back into Chinese history, thinking about the different
sources of what I started calling “Chinese rights discourse,” was also
appealing because it opened up the possibility of drawing on the work I
had done in graduate school on neo-Confucianism. I was finding hints
in Liu’s writings that he was consciously drawing on some of the neo-
Confucians, and as I looked more widely, I saw more evidence of the
same. My thinking about the relations between the Confucian tradition
and Chinese rights discourse was dramatically enhanced by the knowl-
edge, friendships, and conversations that grew out of my participation in
two conferences on Confucianism and Human Rights organized by Ted
de Bary and Tu Wei-ming. I thank them both for their personal support,
and for the opportunities that their leadership provided.

For all T enjoy the neo-Confucians and their heirs in the nineteenth
century, this book is about much more than looking backward. My train-
ing as a graduate student at Michigan helped me to find tools that would
illuminate how we understand and engage with one another, both within
and across cultures, in the present day. I believe it was my friend Jeff
Kasser who first introduced me to Robert Brandom’s philosophy of lan-
guage, which came to play an ever-increasing role in my thinking about
these subjects after I left Ann Arbor. Another stimulus to using what I
had learned in graduate school to help understand our present world
came in the form of a challenge: My friend Roger Hart, whose idea of
“philosophers” ran more to Derrida, Lacan, and Bourdieu than to David-
son, Brandom, and Raz, questioned whether Anglo-American philoso-
phers really could shed any light on issues that mattered in the real
world. I think Roger and I have each learned from one another, and I
know this book is the better for our ongoing conversations.

There is one more dimension of the book that I must explain, namely
what happened between the time of Liu Shipei and the present day. Two
friends in particular deserve thanks for helping me understand these
hundred years — and indeed, in both cases, much more besides. The first
is Peter Zarrow, whom I met at the East-West Philosophers’ Conference
mentioned above. Peter has been a great source of guidance and good
ideas, and I will forever be in his debt for the care and insight with which
he read and commented on this entire manuscript. The second is Marina
Svensson. We have generated a staggering amount of email traffic
between Middletown, Connecticut, and Lund, Sweden, over the last
several years. Her knowledge of and passion for Chinese intellectual,
cultural, and political history, particularly as it relates to human rights,
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never fails to impress me. She has also been a model collaborator as we
have labored together to complete The Chinese Human Rights Reader,
a collection of 63 translated essays and speeches that in many ways serves
as a companion volume both to my book and to her Debating Human
Rights in China: A Conceptual and Political History, which is due out
around the same time as my book. We look at the issue of human rights
in China from differing vantage points and often ask different questions,
but we have come to see these differences as complementary rather than
contradictory. There is no one from whom I have learned more about
twentieth-century Chinese discussions of rights.

Colleagues here at Wesleyan, both in philosophy and in East Asian
studies, have made this an ideal environment in which to learn and to
teach. Brian Fay, Steve Horst, Bill Johnston, Don Moon, Joe Rouse,
Sanford Shieh, and Vera Schwarcz, plus members of the Ethics and
Politics Reading Group, have all read and commented on one or more
chapters of the manuscript. More generally, the enthusiasm of my col-
leagues trained in Western philosophy for my work in Chinese materi-
als has been exhilarating. Another source of inspiration and advice has
been my students. All the participants in my seminars on Chinese Phi-
losophy and Human Rights made contributions of one kind or another,
for which I am very grateful. Those students who wrote senior theses or
essays under my direction contributed even more directly to the devel-
opment of my thinking. The work of Joe Casey, Andy Crawford, Ernest
Kow, Wing Ng, and Whitney Trevelyan was particularly relevant to my
own concerns, and I thank them for all they taught me.

I am grateful to both Wesleyan University and the Chiang Ching-kuo
Foundation for the support they provided me as I wrote this book. The
time I was afforded to focus, read, and write was invaluable. Thanks, too,
to the staff of Wesleyan’s Olin Library, particularly those in the Inter-
Library Loan office. Virtually nothing seems to escape their reach. I
would also be remiss if I did not mention the two anonymous readers
for Cambridge University Press, whose scrupulous and well-informed
comments did much to improve the book. My editor, Mary Child, has
been a great help in bringing this project to fruition. Large parts of
Chapter 6 first appeared in journal articles in Philosophy East and West
and The Journal of the History of Ideas; 1 very much appreciate per-
mission to reprint that material.'

! Stephen C. Angle (1998), Did Someone Say “Rights”? Lui Shipei’s Concept of “Quanli,”

Philosophy East and West, 48:4, 623-625; (2000), Should We All Be More English? Liang
Qichao, Rudolf von Jhering, and Rights, Journal of the History of Ideas 61:2,241-261.
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I turn finally to my family — those who have meant the most to me
over the years I wrote the book. My mother, stepfather, and sister-in-law
all read and commented on the manuscript, and even seemed to enjoy
it. It has been fun talking and debating about the book’s themes with
everyone in the family. But the truth is, the book has really been a pretty
minor presence in my life over these last seven years, at least when
compared to the new and constant joys of being a parent. This book is
dedicated to my wife — my co-parent and closest companion — and our
two wonderful daughters.
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Introduction

N JUNE OF 1993, His Excellency Mr. Liu Huaqiu, head of the

Chinese delegation, made the following statement in the course of
his remarks to the United Nations World Conference on Human Rights
in Vienna:

The concept of human rights is a product of historical development.
It is closely associated with specific social, political, and economic
conditions and the specific history, culture, and values of a particu-
lar country. Different historical development stages have different
human rights requirements. Countries at different development
stages or with different historical traditions and cultural back-
grounds also have different understanding and practice of human
rights. Thus, one should not and cannot think of the human rights
standard and model of certain countries as the only proper ones
and demand all countries to comply with them. [Liu Huaqiu 1995,
p. 214]

This statement contains two claims: first, that countries can have differ-
ent concepts of human rights, and second, that we ought not demand that
countries comply with human rights concepts different from their own.
The principal goal of this book is to assess these two claims.

It is important that we know what to make of these two claims, for
reasons that range from the immediate and practical to the broadly the-
oretical. Assessment of the two claims should influence activists and
international lawyers, both within China and without. It should shape
the activities of organizations that seek to transcend national boundaries,
like the United Nations; if Liu is correct, the hope for global moral con-
sensus expressed by the Universal Declaration of Human Rights may
seem naive or even imperialist. Especially since the end of the cold war,
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China has come to occupy a distinctive place in Western self-identities.
Western media pay so much attention to China in part because it is seen
as presenting an alternative, or a competitor, to ourselves. Assessing
Liu’s claims will thus also tell us something about how to understand
ourselves. Are we in the West better, or just different? Or is the matter
more complicated than this simple dichotomy admits?

Of course it is more complicated. I will challenge the very notion that
we can talk about “China’s concept” of human rights: In the first place,
people rather than countries have concepts; in the second, people often
diverge in their uses of concepts, even people who are citizens of a single
country. Rather than reject Liu’s ideas out of hand, I will recast his claims
in more careful terms. [ will ask what concepts are, how they are related
to communities, and how we use them to communicate. Instead of a
stark choice between “different” and “better,” I will develop a nuanced
account of moral pluralism that recognizes the variety of ways in which
we can be different from one another, the different perspectives from
which we can claim to be better, and the dynamic nature of our morali-
ties. When situated in the concrete context of debates over human rights,
these abstract issues take on an immediacy that makes clear their impor-
tance not just to philosophers but also to students of cross-cultural issues
quite generally.

Assessing Liu’s claims will also take me rather deeply into the history
of Chinese philosophy. While a common caricature portrays Chinese
thought as static, I believe that all philosophical discourses are both non-
monolithic and dynamic: People disagree and debate, and things change.
This perspective enables me to see how certain strands of the Confucian
tradition paved the way for rights discourse in China; throughout its
history, in fact, Chinese rights discourse should be understood as an
ongoing creative achievement, rather than a reaction to or misunder-
standing of Western ideas and institutions. Only by looking at key
moments in this history can we decide what to make of claims about the
distinctiveness of Chinese concepts of human rights.

In the end, I do more than just assess Liu’s twin claims. I am not a dis-
interested spectator in these matters; none of us are. I seek to act on my
conclusions by engaging with contemporary Chinese rights theorists.
Human rights discourses both East and West are dynamic and contested
processes. By making more explicit both similarities and differences, and
by judging which concepts to embrace based on the best standards I can

! See [Madsen 1995] for an enlightening account of U.S. views of China, and of ourselves.
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find, I aim to cooperate in the development of a broader, transnational
consensus.

Some of these matters, both philosophical and sinological, may seem
rather distant from the issue of contemporary human rights practice. I
firmly believe in their interconnection and have tried to write a book
that makes these relationships clear. Many philosophers have studied
little about China; many sinologists have had little contact with phi-
losophy. I have not assumed my audience to be learned in either field,
therefore, but have written about philosophy and about China in ways
that should be accessible to educated readers who know little about
either.

This chapter’s goal is to help orient these various readers in three
different ways. I begin with a historical sketch that clarifies the scope
of Chinese rights discourse. I then turn to a discussion of themes from
recent scholarship related to human rights in China. I am building on
what I take to be the strengths of current research by other scholars, and
reacting to what I see as the weaknesses; this review thus explains why
the book takes the precise shape that it does. The last part of this Intro-
duction summarizes the rest of the book and gives an initial formulation
of my conclusions.

1.1 RECENT HISTORY

The word “quanli,”* which has come to be the standard Chinese trans-

lation for “rights,” was first used in that sense in the mid-1860s, when the
missionary W. A. P. Martin employed it in his translation of Henry
Wheaton’s Elements of International Law. “Quanli” and related terms
were used thereafter by missionaries, and gradually by Chinese intellec-
tuals, to mean a range of things related to “rights,” though I will argue
in later chapters that the correspondence between quanli and rights is
quite loose, especially in the early years of what I will nonetheless call
“Chinese rights discourse.” Both theoretical investigation and practical
advocacy of quanli picked up pace at the beginning of the twentieth
century. Throughout its first three decades, rights and human rights
(renquan) were frequent topics in moral and political essays, various

> T use double quotes when I refer to a word rather than the concept expressed by
that word. I italicize romanized words or concepts. “Quanli” is pronounced “chwan-
lee.” Chinese characters corresponding to all romanized words can be found in the
Glossary.
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rights were articulated in the earliest Chinese constitutions, and still
more rights were claimed by intellectuals frustrated with one or another
aspect of their government’s policies.?

Writings on rights continued only sporadically after the early 1930s,
thanks first to nearly twenty years of warfare, and then to a communist
ideology that was not particularly friendly to rights-talk.* The past two
decades, however, have been crowded with theoretical discussion and
practical action both for and against human rights in China. The winter
of 1978-9 witnessed the Democracy Wall movement in China, in which
activists like Wei Jingsheng argued for the importance of human rights.
That movement lasted for about six months before its central partici-
pants were arrested.” From the 1970s on, human rights played a signifi-
cant role in United States foreign policy rhetoric, first focusing on the
Soviet Union and then on China. In the United Nations, renewed atten-
tion was paid to the Universal Declaration of Human Rights, originally
adopted in 1948, and to the two international covenants, promulgated in
the late 1960s, that fleshed out its details.

In 1989 another popular movement advocating democracy and human
rights arose in China, this time centering on Tiananmen Square. The
brutal suppression of this movement led to sharp international condem-
nation of China. Partly in response, the Chinese government issued
its first white paper on human rights.® This document rebutted various
criticisms of China and argued against international meddling with the
internal affairs of sovereign countries; nonetheless, it represented a new
beginning for the discussion of human rights within China. Whereas
many of the writings on human rights produced in China throughout the
1990s adhered very closely to the positions outlined in the white paper,
some Chinese academics pushed considerably further, engaging in sub-
stantive debate with the theories of their more doctrinaire Chinese col-
leagues and also the theories of Western scholars.”

Another trend of the 1990s took shape during international meetings
leading up to the 1993 United Nations World Conference on Human

* For translations of key articles in Chinese rights discourse from this period to the present,
see [Angle & Svensson 2001].

For detailed discussion of the rights-related discussions that did continue in this period,
see [Svensson 1996, ch. §].

See [Seymour 1980] for discussion and translation of key documents.

See [Information Council 1991].

[Baehr et al. 1996] contains translations of a number of excellent recent papers.
[Kent 1999, ch. 5] and [Weatherley 1999, ch. 6] contain helpful discussions of this
period.

4
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Rights. Leaders of some Asian nations, perhaps feeling a new confidence
and sense of autonomy, argued that the United Nations’ understanding
of human rights was based too rigidly on the foundation of the Western
liberal tradition. They called for more flexibility in the interpretation of
human rights so that room could be found for what have come to be
called “Asian values.”® While the notion that all Asians share some par-
ticular set of values has been widely and justly criticized, and the motives
of some of these Asian leaders (in calling for greater deference to author-
ity, for instance) questioned, some scholars both East and West have
urged that we do need to reconsider how human rights mesh with, or are
interpreted within, different cultural traditions.’

Conflicts surrounding human rights and China seem unlikely to dis-
appear soon. On the positive side, there is continuing dialogue of various
sorts. China continues to participate in international discussions of
human rights and recently signed the International Covenant on Civil
and Political Rights."” Academic discussion of rights and human rights
within China also continues, both in international conferences and in
publications. On the other hand, China continues to act in ways that
appear to contravene most understandings of human rights, a recent
example (as of this writing) being its suppression of the Falun Gong reli-
gious movement. As a result, China continues to be criticized by Chinese
dissidents abroad, by human rights non-governmental organizations like
Amnesty International, and by Western governments. I hope that the
work of scholars like myself can contribute to better understanding and
improved dialogue, and in the end to a greater consensus on the meaning
and content of human rights.

1.2 CURRENT APPROACHES: INSIGHTS AND LIMITATIONS

I now want to look more closely at a series of approaches to human rights
that can be discerned in recent scholarship on the subject. I have two
goals in this section: first, to try to make clear some of my intellectual
debts; second, to show why I think this book is needed.

8 For primary documents and scholarly analysis, see [Tang 1995].

? See [de Bary 1998, ch. 1] and several of the essays collected in [Bauer & Bell 1999] for
astute discussion of the notion of Asian values. [Dowdle 2001] offers a sympathetic
reading of the central document of Asian values advocates, the Bangkok Declaration.

10 [Kent 1999] is a detailed study of China’s participation in the international human rights
dialogue.
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1.2.1 Pluralism

A central issue in this book is to clarify the sense in which we can say
that moralities are plural. It is widely accepted that the norms by which
people regulate their lives differ, but it is hotly disputed whether more
than one of these moralities can be legitimate or true or equally valid.
One author whom I have found particularly helpful on these matters is
Alasdair MaclIntyre, who has written widely on moral traditions and on
the difficulties of comparing such traditions. Two of his main claims are
particularly relevant to my concerns. First, he argues that the conceptual
differences between competing moral traditions can be so great that the
traditions are rendered “incommensurable,” which basically means that
words from the moral language of one culture cannot be translated into
words of another culture’s moral language. MacIntyre’s second claim is
that genuine moral traditions can, at least sometimes, be compared and
assessed through a process of comparative internal criticism. It is possi-
ble for adherents of one perspective to learn a second perspective from
the inside, as a second first language, and then to see that this other
perspective can solve problems or answer questions that their original
perspective cannot.'!

I have learned a great deal from Maclntyre about the importance of
traditions, communities, and local standards of rationality in making
up a full-fledged morality. Each of these will be discussed below as I
develop my own account of what is involved in moral pluralism and
what we can do about it. MacIntyre’s specific account of these matters,
though, is problematic, for two major reasons. First, I find his notion
of incommensurability to be too blunt an instrument for dealing with
the complexity and ambiguity of real cross-cultural moral conflicts. It
is very difficult to refine incommensurability into a precise notion;
even when this is done, it remains questionable whether the require-
ments for such a dramatic conceptual gulf are ever really fulfilled."” I
prefer to think of incommensurability as the limiting case of conceptual
differences, and to see all the interesting cases as falling somewhere short
of this extreme.

" Each of these claims is made in more than one place, but for the first, see especially
[Maclntyre 1991], and for the second [MacIntyre 1988].

12 Fulfilled, that is, by real people speaking natural languages; it is easy to show that arti-
ficial languages can be incommensurable.
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The second problem I have with Maclntyre’s account is that his theo-
retical understanding of traditions is too static. As I will elaborate below,
even when his historical studies reveal important dynamism, his theo-
retical account has no real role for the dynamic, mutually influencing
nature of traditions, and yet it is in such dynamism, I believe, that the
real opportunities for community formation and consensus-building lie.
Maclntyre’s stress on internal criticism — on seeing the strengths and
weaknesses of other traditions from the inside — is important, but we are
never comparing two unchanging entities.

The other theorist whose views I want to mention here is Richard
Rorty. To say that Rorty is a pluralist is not to say that he believes in no
one set of values. Rorty is deeply committed to liberal values, but he sees
these values as his through the contingencies of history rather than
through the necessities of Reason. Rorty writes that

moral philosophy takes the form of an answer to the question “Who
are ‘we’, how did we come to be what we are, and what might we
become?” rather than an answer to the question “What rules should
dictate my actions?” In other words, moral philosophy takes the
form of historical narration and utopian speculation rather than a
search for general principles. [1989, p. 60]

As will become apparent below, I am sympathetic to Rorty’s emphasis
on seeing moralities as historically grounded, contingent sets of values.
His stress on morality being intimately linked to self-definition (who
“we” are) is also insightful. Rorty’s approach has two severe limitations,
however. First, his rejection of “general principles” is easily taken too far,
so that one is left with nothing more to say about why one holds one’s
values than “they are mine.” It is crucial to see that this is mistaken: We
always have standards for moral judgment to which we can appeal — even
if we can articulate them only imperfectly — and we usually take these
standards to apply not just to us, but to everyone. Moral discussions with
others can push us toward refining or generalizing both our standards
and our morals in ways that Rorty seems to miss.

A second problem with Rorty’s account is his implication that “we”
are unanimous in our commitments and univocal in our meanings. I have
already suggested that the moral discourses of communities typically are
much more complex, and so we need a subtler account of the relation
between communities and morality. To sum up, then, this look at Mac-
Intyre and Rorty has suggested that a satisfactory account will have to
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allow for a continuum of conceptual differences, for dynamic and inter-
active moral traditions, for values and standards that push us toward a
wider consensus, and for an understanding of “us” that acknowledges
internal differences.

1.2.2 Universalism

Many who have written on human rights believe that human rights are
universal. Here I want to canvass three reasons that have been given for
this tenet.

Natural Rights. The idea of natural rights has a long history in Euro-
pean thought, and it also played an important role in early American
political thinking. In early contexts, natural rights were widely accepted
to be the result of God’s will. Today, few would accept that grounding
for natural rights, however, and alternative attempts to say what rights
humans have because of their “natures” are fraught with difficulties.
Human nature is now understood to be quite plastic, our needs and
values heavily influenced by the cultures within which we mature."”
Without the premises that belief in a particular understanding of God
made available, contemporary accounts of natural rights can seem forced
or arbitrary. Grounding human rights on a specific account of human
nature, therefore, can leave the door open for others, particularly those
from other cultures, to reject one’s account as parochial — or even simply
as incoherent.™

This is not to say that justifying human rights as natural rights has no
attraction. If the problematic link between nature and culture is either
refuted or ignored, natural rights can seem firmer than any competing
foundation for human rights. They are equally applicable to all humans,
regardless of nationality. Natural rights can thus appear to be the best
basis for criticism of the human rights practices of other groups — after
all, we all are human, and if human rights accrue to us simply by virtue
of our human nature, then surely they are universal.

13 This understanding of human nature is well-grounded in contemporary biological
theory. The best contemporary correlate for human nature is the human phenotype,
which results from the way human genotypes are expressed in particular environments.
Since culture is part of our environments, it is thus built into our phenotypes — into our
natures.

4 This point has been made by many; for a recent statement, see [Brown 1999].
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International Law. A second justification for the universal application
of human rights standards is the international legal consensus that has
developed since World War 11, as represented in United Nations docu-
ments like the Universal Declaration of Human Rights (UDHR), which
was passed by the United Nations General Assembly in 1948. In addi-
tion to the UDHR and its attendant covenants, the international human
rights regime is made up of numerous regional and bilateral treaties and
declarations, as well as a variety of international legal institutions and
their respective bodies of case law."

Despite the real successes these documents represent, there are
several reasons for thinking that international proclamations like these
are not ideal bases for human rights discourse — or at the very least, that
they cannot stand alone. We would be mistaken to think that because
these documents have been signed by so many countries, there now exists
a genuine legal or moral consensus in the world. The UDHR itself is not
a legally binding document. The covenants and similar treaties are legally
binding, but they have no more institutionalization, particularity, or
enforceability than other aspects of international law. They can easily
seem more like statements of aspirations or ideals than genuine legal
documents. Partly because of this, and because signing these agreements
can be seen as a route toward becoming a full-fledged participant in the
developed world’s trading regimes, it can be both easy and attractive for
a nation to sign these agreements without really agreeing to them. As
Ann Kent has recently put it, China’s approach to the United Nations
human rights regime appears to be “more instrumental than normative”
[1999, p. 230]. Finally, we must remember that the documents’ provisions
always require interpretation, and this allows for a wide range of dis-
agreement to be masked. In short, the consensus these documents
represent may be more apparent than real — and to the extent it is
a consensus, it is a quasi-legal, indirectly coerced consensus.

To say that the UDHR, the covenants, and so on are not ideal is cer-
tainly not to deny that they are tremendous accomplishments. Nor do 1
want to deny that they can and should have important roles in the future
of international human rights discourse. They offer excellent starting
points for discussion, especially in light of the fact that often-heard

'3 The covenants are the International Covenant on Economic, Social, and Cultural Rights
and the International Covenant on Civil and Political Rights, both from 1966; China is
now a signatory to both. One good source of these and related documents is [Blaustein
et al. 1987]; see also the web site of the United Nations High Commissioner for Human
Rights: (http://www.unhchr.ch/data.htm).
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charges about their completely Western origin are exaggerations.'®
Working from these documents can help us to build a more genuine
moral consensus on human rights issues.

A Changing World. Modernity has brought with it many things, among
them the techniques and ideologies of control that have made the
modern state possible, as well as the changes wrought upon traditional
social structures by the international market economy. These same tech-
nological and economic changes have brought people around the globe
closer together: We can both see one another more easily (thanks to
television, movies, and the Internet) and influence one another more
often (thanks to global markets, multinational corporations, and the ease
of travel).

Some scholars have seen these changes as grounding universal human
rights. Jack Donnelly, for instance, has argued that traditional, duty-based
moral structures are no longer adequate to protect human dignity from
the powerful forces of the modern state and economy; only observance
of human rights can accomplish this. Since the modern state can be found
in nations around the world, all nations need to respect human rights.
He says this without glorifying the modern state. It may be an evil, but
it is here, and the only protection against it is universal recognition of
human rights [Donnelly 1989, pp. 60, 65, 199].

Mary Midgely has seized on another aspect of modernity — the way in
which it has brought people closer together — to urge that we embrace
our new neighbors with a broadened moral vision. She says that “the
sheer increase in the number of humans, . . . the wide diffusion of infor-
mation about them, and ... the dramatic increase in our own techno-
logical power” have made possible an “immense enlargement of our
moral scene” [Midgely 1999, p. 161]. Midgely believes that the wide-
spread acceptance of human rights by peoples around the world, despite
uncertainties that academics have about their meaning and scope,
follows from enlargement of the moral scene: People have found talk
of human rights useful for dealing with modern moral questions. She
acknowledges that there remain some conceptual puzzles about rights
and human rights, but encourages academics to take their lead from the
public and deal constructively with these problems in ways that will not
undermine our continuing abilities to speak and judge in terms of human
rights [ibid., p. 173].

16 See [Twiss 1999], [Morsink 1999], and, most accessibly [Glendon 2001].
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I think that Donnelly and Midgely are correct to insist that our moral-
ity fit with our times. We cannot ignore political and economic realities;
nor should we close our eyes to those we can now see and influence."”
The limitation of Donnelly’s approach is his insistence that the current
human rights regime is the only possible, or at any rate the only practi-
cal, solution to the challenges posed by the modern state. He provides
little argument for the negative side of this claim — that is, that no other
system of values (and institutions) could do the job. The most he does is
to express skepticism about the “political naivete” of those who promote
such alternatives, or else about their motives [Donnelly 1997]. It is
possible that a broad, cross-cultural consensus might reach Donnelly’s
conclusion, but I believe it is premature to assume that this is the only
possible solution.

Midgely’s point is easier to accept without qualification. The world is
increasingly small, and the pressures on us (whoever “we” are) to include
others within our moral compass are both real and compelling. These
pressures certainly are not the only ones that globalization has brought
upon us; global capitalism has at best an ambiguous relation to human
rights [Santoro 2000]. Still, human rights have played important roles in
the efforts of different peoples to deal with their broader moral scenes.
Academics like myself cannot work in isolation from these facts. Midgely
does not go as far as Donnelly and claim that the current United
Nations—based understanding of human rights is the only acceptable one,
but in appealing to academics to deal “constructively” with the problems
they uncover, she is nonetheless asking that we keep in mind the practi-
cal effects of our work. There is always a danger that a defense of moral
pluralism — even of the modest kind that I develop in Chapters 2 and 3
— can be turned into a legitimization of authoritarian politics. I am alive
to that danger; in fact, I believe that my approach has the potential to
strengthen, rather than weaken, the position of human rights activists in
China and elsewhere.

1.2.3 Thick and Thin

The modern world has not just brought us closer together; it has also
made us more aware of our differences. Although modern political and

7 Richard Rorty has written about the need to embrace “human rights culture” by broad-
ening our vision of “us,” as well as the important role that “sentimental education” can
play in this process; see [Rorty 1993]. Rorty underestimates the importance of reason-
ing and dialogue, but is correct to see the work of novelists and poets as also important.
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economic forces have the tendency to strip people of their distinctive
identities, this process has been strenuously resisted at both theore-
tical and practical levels. Liberal politics has for the most part been a
willing partner in this resistance to uniformity, since tolerance is one
of its central values." Toleration of differences, however, might seem
to sit uncomfortably alongside an insistence on universal human rights.
Several theorists have sought to avoid this tension by positing that uni-
versal and particular values can exist simultaneously on different levels.
As Michael Walzer has put it, we can share “thin” values — like human
rights — very widely, while confining our “thick” values to smaller
communities."”

Walzer writes that thin morality is based on a rough overlap or “reit-
eration” of values like “truth” and “justice.” This overlap is enough to
get certain kinds of criticism and certain amounts of solidarity off the
ground, but these have distinct limits; real criticism, he argues, is inter-
nal to thick, grounded-in-cultural-meanings moralities. This is not to say
that a minimal, roughly overlapping morality is a bad or unreal thing:
It explains the fellowship we feel with demonstrators in Beijing or in
Prague. But if we listen to what they say for very long, we begin to dis-
cover the distances between us and them. Using the demonstrations from
1989 as an example, Walzer notes that “when we criticize Czech com-
munism in ways that suggest an alternative, we move quickly beyond
the minimum, knowing that some of what we say will echo positively in
Prague (or in this or that part of Prague) and some, perhaps, won’t”
(1994, p. 10].

We see here Walzer’s recognition of the potential for internal com-
plexity or contestation within the community of Prague protestors: some
may have built their commitments to “justice” on grounds that resonate
well with our more specific critiques, while others may not have. I will
have much more to say in later chapters about the importance of this
sort of inner complexity. For the time being, let us also note that Walzer

'8 What tolerance is, whether it is an unequivocally good thing, and how it is related to lib-
eralism are all controversial issues on which much has been written. One particularly
illuminating recent essay is [Phillips 1999]; I will discuss these issues in more detail in
Chapter 3.

' Bernard Williams has also written of “thick” and “thin” value concepts, but with a some-
what different emphasis. Compare [Williams 1985, chs. 8-9]. Walzer himself cites
Clifford Geertz’s notion of “thick description” in anthropology as his inspiration; see
[Walzer 1994, p. xi, fn. 1] and [Geertz 1973]. Joseph Chan applies the ideas of “thick”
and “thin” to China in [Chan 2000].
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does not aim at identification of a single, unchanging code of thin values.
He says that thin values are embedded within thick moralities. Thin
values are

liberated . . . and appear independently, in varying degrees of thin-
ness, only in the course of a . . . social crisis or a political confronta-
tion — as, in the Czech case, with communist tyranny. Because (most
of) the rest of us have some sense of what tyranny is and why it is
wrong, the words used by the demonstrators shed whatever partic-
ular meanings they may have in the Czech language; they become
widely, perhaps universally accessible. [1994, p. 3]

To make this even more concrete, he says that “what they meant by the
‘Justice’ inscribed on their signs . . . was simple enough: an end to arbi-
trary arrests, equal and impartial law enforcement, the abolition of the
privileges and prerogatives of the party elite — common, garden variety
justice” [1994, p. 2].

Walzer clearly is not advocating a one-size-fits-all theory of thin, uni-
versal values. Different words and concepts, in different situations, can
be understood more or less thinly and can appeal more or less widely.
His goal is to explain phenomena like our feeling of solidarity with
protestors like those in Prague, while insisting that full-fledged criticism
must take place from within. A common variation on Walzer’s approach
is to seek to identify a fixed set of thin values by uncovering all those
values actually shared by everyone.” This least-common-denominator
approach, though, is inadequate for at least two reasons, the second of
which is a problem for Walzer as well. First, if we require universal agree-
ment, we are likely to be confined to very vague or general notions —
things like “unjustified killing is wrong.” But what exactly would justify
killing? Considerable diversity surely lurks behind the facade of univer-
sality. A least-common-denominator consensus risks superficiality, which
of course Walzer explicitly recognizes.

The second problem is that if the values are indeed shared by every-
one, the values can have only a limited critical function: They can allow
criticism of practices, but not of values themselves. Whenever there is a
gap between values and actual practice, there will be room for this kind
of criticism. Activists seeking to ensure that their values will be institu-
tionalized or enforced in their societies might draw encouragement from
the successes of other groups in institutionalizing such values — as

% See, for instance, Parekh’s discussion of “minimal universalism” in [Parekh 1999].
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positive models to follow or as proof that such institutionalization is pos-
sible. If we want more than this — if we want to be able to tell others that
they ought to be committed to human rights, even when they are not —
then we will need something more than a least-common-denominator
approach. In fact, no version of a least-common-denominator theory,
Walzer’s included, lets us criticize something that we couldn’t have crit-
icized even without recognizing the theory’s (superficial) universalities.
This is because the kind of criticism considered in this paragraph seems
available even when values are not shared. Can’t I criticize you for failing
to live up to your values, whether or not I share them? Exactly how to
understand such a case is admittedly rather complicated, and I will take
it up in detail in Chapter 3.

John Rawls has developed a framework for what he calls “the law of
peoples” that takes a different approach to determining a set of thin
values. Unlike the least-common-denominator idea, Rawls starts from
home. He begins, that is, by asking to what set of thin values a liberal,
democratic state should be committed as its norms for international law.
He then demonstrates that a certain kind of “well-ordered” but non-
liberal state would also be committed to this same set of values, which
he dubs the “law of peoples.” Since his law of peoples includes the com-
mitment to basic human rights, this leads him to conclude that “although
any society must honor basic human rights, it need not be liberal” [1993,
p. 43]. Rawls avoids the problems mentioned earlier for least-common-
denominator understandings of thin values: The law of peoples is not uni-
versally adhered to already, so it has a wide critical function, and since
it is derived from a fairly clear set of values, it should be adequately
detailed.

That is not to say that I find Rawls’s account ultimately successful. The
central failing of his attempt to extend the law of peoples beyond liberal
regimes lies in his notion of a “well-ordered” non-liberal society, which
he also calls a “hierarchical society” [1993, p. 61]. It is here that the law
of peoples derives its specific critical force: Although he is not prepared
to say that non-liberal societies should be liberal, he is prepared to
demand that they be well-ordered in their own way. The problem is that
Rawls’s understanding of what it takes for a non-liberal society to be
well-ordered is extremely specific. It would be more perspicuous to say
that his requirement is for non-liberal societies to be “legally well-
ordered,” since the crucial part of his definition of “well-ordered” — from
which all of the important conclusions follow, including that such soci-
eties will endorse basic human rights —is having a legal system that meets
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certain criteria. He says that these criteria are necessary for the regime
to have “legitimacy in the eyes of its own people” [1993, p. 61], but he
makes no attempt to substantiate this by showing why other criteria of
legitimacy are unacceptable. His conception of well-ordered, therefore,
rules out any number of regimes in which order and legitimacy are estab-
lished through means other than a modern legal system. Since it is
far from clear that the rulers or people of China, in particular, take
legitimacy to rest on the legal norms that Rawls describes, I believe that
his particular version of the thick—thin distinction cannot help with our
problem.

Let me summarize what I think we should learn from this discussion
of thick and thin values. If we are ever to take ourselves to be justified
in criticizing others’ values, as opposed to their mere failures to live up
to their values, we need a substantive account of thin values. Least-
common-denominator approaches cannot deliver such an account: It will
have to start from our own thick values, in something like the way Rawls
describes.” The process of building out from thick to thin, though, can
never be completed once and for all; moralities and cultures are too
dynamic for that. Distinctions of thick and thin should thus be tools in
our kit, rather than providing a stand-alone solution.

1.2.4 Dialogue and Transformation

Thin values can insulate us from one another — or at least insulate our
fully specified selves, complete with rich conceptions of the good, from
one another. By distinguishing between thick and thin, we seem to have
solved the dilemma of international cooperation in a pluralistic world,
suggesting that there need be no uncomfortable rubbing-up of one set
of thick values against another. In many situations this kind of insulation
is a good thing. Whereas one of the reasons we articulate thin values is
to give us the means to criticize egregious moral violations on the part
of others, another of their functions can be to keep us from getting too
involved in others’ affairs. Still, such a static understanding of values is
unsatisfactory. It is unrealistic, since values at both levels do change, often
because of interaction with values at the other level or interaction with

! Notice that at least in this respect, Walzer’s well-known criticism of Rawls for having a
merely “procedural” view of morality fails to convince: The strength of Rawls’s view of
law of peoples, as I see it, is precisely in the way it rests on a substantive, liberal moral-
ity [Walzer 1994, pp. 11-14].
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the thick values of another group. The static picture is also morally
inferior, because dynamism can emerge from morally praiseworthy dia-
logue between groups, or from constructive reflection on the relation
between thick and thin within one’s own values. As Allan Gibbard has
explained, many situations in which one deals with other groups on a
thin basis are understood within one’s group as second-best solutions:
better than conflict, but worse than consensus and agreement [Gibbard
1990, pp. 242-3]. This is not to deny that we sometimes celebrate differ-
ences, in which case an ongoing disagreement may actually be preferred
to consensus. Nor is it to deny that we can learn from others, which learn-
ing may continue over an extended period of time: To say that we want
to work for consensus is very different from saying that we want to assim-
ilate the others.” Still, one must always be ready to review the basis on
which one is settling for a second-best; in many such circumstances it
makes sense to work for a better solution. In Chapter 3, I will build on
Gibbard’s work in order to show how these stimuli to dialogue and
dynamism operate.

Before moving on, it is important that I forestall a possible misunder-
standing that could arise from my talk of “consensus.” I do not believe
that consensus is an inevitable result of conversation, even under ideal
circumstances. Neither do I believe that the possibility of consensus or
agreement is presupposed when we strive to communicate with one
another.” We start from different positions, live different lives, and may
never see things the same way. Despite this, we often arrive at what I will
follow Gibbard in calling “norms of accommodation”: These are values
to which we and you commit ourselves in order to interact with one
another, despite their being more shallow, or more limited, than our
respective full-fledged sets of values. Thin values are an excellent
example. From within each of our perspectives, it would be better if all
of us lived in accord with our richer, thicker values. This is the sense in
which thin values are second-best, and the sense in which we will have

2 See [Fay 1996, pp. 241-2]: “Instead of trying to overcome differences or hardening them,
interact with those who differ by means of these differences with an eye toward ongoing
mutual learning and growth.”

These theses derive from the work of Jiirgen Habermas; see, e.g., [Habermas 1985]. For
helpful discussion of Habermas, see [Fay 1987, pp. 184-90]. When I spell out my under-
standing of concepts and communication in Chapter 2, it will become apparent that my
view is in some sense the opposite of Habermas’s: I explain how communication can
take place despite pervasive disagreements and even differences in meanings.
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reason to continue to work for consensus. I will have more to say about
these matters in later chapters.

Some authors have specifically argued that dialogue, rather than crit-
icism, should be the main mode of international human rights discourse.
Bhikhu Parekh, for instance, has written: “If universal values are to enjoy
widespread support and democratic validation and be free of ethnocen-
tric biases, they should arise out of an open and uncoerced cross-cultural
dialogue” [1999, p. 139]. Parekh says that this universality should “arise”
out of the dialogue, rather than be discovered, because he imagines that
a certain amount of transformation will take place in the process of rea-
soning out a body of values that all parties agree is the most “ratio-
nally defensible.” In particular, Parekh insists that he is not advocating
“teasing out the lowest common denominator of different cultural tra-
ditions”; instead, he imagines that through a process of collective rea-
soning we will arrive at “human universals” that all cultures can be shown
to presuppose [ibid., p. 142].

Parekh’s approach sounds very appealing, particularly the notion that
the commitments of all parties to a conversation might be transformed
through the process of dialogue. I will pursue this idea in subsequent
chapters. As it stands, though, Parekh’s proposal is open to some serious
objections. First, other philosophers have argued that not only can cul-
tures’ moral values differ, but their standards of reasoning can differ as
well.** This undermines the idea that a process of reasoning can be
arrived at that will allow a “rationally defensible” consensus to emerge.
Second, it must be admitted that Parekh’s “open and uncoerced” dia-
logue, involving “every culture with a point of view to express,” sounds
a bit starry-eyed. It is perhaps revealing that while Parekh makes several
proposals for human universals in the balance of his essay, he does
so without the help of any cross-cultural dialogue whatsoever. Finally,
Parekh seems to assume that each culture can be treated as a single unit,
with a single set of values and presuppositions. To the contrary, I believe
that recognition of the internal complexity of cultures and traditions
must be central to a successful account of cross-cultural dialogue; these
complexities can make dialogue more difficult, but they also can give us
one of the keys to fruitful dialogue.

The potential rewards of recognizing internal complexity can be seen
in another approach that emphasizes developing a transformative

# See [MaclIntyre 1988] and [Gibbard 1990].
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dialogue. David Hall and Roger Ames have argued that a specific strand
of the Western tradition — American pragmatism — is the best point of
departure for “our” side in discussing human rights with the Chinese
[Hall & Ames 1999]. They believe that pragmatism both is superior to
other strands of the Western tradition and comes closer than other ele-
ments of Western thought to the strongest elements within the Chinese
intellectual tradition. They are certainly engaged in criticism here — crit-
icizing aspects of both Western and Chinese cultures — but they do so in
the service of a dialogue which they hope will lead to stronger moral
consensuses both within and between the East and the West.

Hall and Ames’s interpretation of the Confucianism is controversial,
but I do not want to dwell on that here.” More relevant is criticism they
have received for ignoring the impact that power relationships have on
human rights dialogue: According to one critic, their efforts to show that
China does have a distinctive understanding of human rights amounts to
“ignoring dictators,” since the claim that China has its own notion of
rights has been used by the Chinese government to justify various forms
of repression [Donnelly 1997]. While it is certainly true that power rela-
tions must form a part of any complete understanding of cross-cultural
dialogue or criticism, I reject the idea that scholarly work revealing and
explaining moral pluralism must necessarily benefit the dictators. If, as I
believe, there are kernels of truth in the assertions of the Chinese gov-
ernment, then ignoring these truths while redoubling the volume of our
claims about universal values is illegitimate and imperialistic — exactly
as our Chinese critics claim. If, on the other hand, we can develop an
account of moral pluralism both in general and as it applies to human
rights in China, an account that nonetheless provides firm ground for
critics of repression and for those who want to develop a stronger inter-
national consensus, then the dictators will have lost an important weapon
in their arsenal, and we will have lost nothing.

In sum, we might do well to look for ways that dialogue, rather than
bald criticism, can lead to transformed values and perhaps to consensus.
In so doing, though, we must be careful not to ignore power relations
nor to forget that standards of reasoning, like moral values, may vary
from culture to culture. Most important, we should try to make use of
the many different voices that can enter into the multiple, overlapping,
sometimes conflicting dialogues that together make up contemporary
rights discourse. Activists and dissidents, politicians and bureaucrats,

» See [Martin 1990].
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scholars and students, workers and CEOs: They all count. It is no simple
matter to take all these voices into account, but a model of rights dis-
course that gives voice only to one group is clearly inadequate.

1.2.5 History and Confucianisms

Many of the approaches I have examined so far are distinctly ahistori-
cal: They see values, thick or thin, as grounded in current realities. Other
scholars have sought to look at Chinese human rights discourse in his-
torical perspective, or to compare human rights concepts with the ideas
found in traditional Confucianism. I believe that there are important
insights within each of these perspectives. If one rejects the idea that
there is a single (thick) morality for all humans — based on either Reason
or human nature — then it is natural to think that culture and history
have a great deal to do with morality. As I discussed earlier in the context
of Richard Rorty’s writings, moralities can be seen as the dynamic prod-
ucts of traditions of moral discourse in particular social and physical con-
texts. If it is true that moralities are dynamic, then even if we can identify
a thick or thin universal morality today, its universality must be, in a
certain sense, a coincidence. Its universality must be owed to the partic-
ular set of circumstances in which peoples around the globe find them-
selves, and to the ways in which their traditions of moral discourse have
adapted to these circumstances.” If this is all true, our hypothesized uni-
versal consensus may be very fragile. We would do well to understand
what has brought it about and how we might maintain it. To the extent
that we have not yet achieved such a moral consensus, a historical con-
sciousness might help us to see why this is so and might help us to see
where and how such a consensus might be reached. In particular, a his-
torical perspective may be needed to fully assess the first of Liu Huaqiu’s
claims, namely that China has a different concept of human rights than
those of other countries. It makes sense to look at the history of rights
discourse in China to see whether this is true, and if so, why. Research-
ing this history is also helpful for two other reasons. First, we will see that
the Chinese rights tradition has rich resources that thinkers today can
call upon: Over the last hundred and more years, rights have been
discussed and conceptualized in a variety of ways, opening up a range
of “Chinese” perspectives on rights. Second, reviewing the history of

% Donnelly’s theory that human rights are required by the modern state and global market
economy is at least the beginning of an explanation of universalism along these lines.

19



Introduction

Chinese rights discourse helps us to appreciate the wisdom of seeing
moral traditions as contingent and rooted in historical particularity.

The range and diversity of Chinese rights discourse have been little
appreciated by contemporary scholars, nor by the wider public, both
within China and without.”” Even those scholars who have paid atten-
tion to this earlier rights discourse have tended to give it either brief or
narrow treatment. Ann Kent, for instance, spends only seven pages of
her Between Freedom and Subsistence on the years from 1860 to 1949
and writes so as to minimize the creative aspects of the discourse [Kent
1993, pp. 37-42]. The views of Liang Qichao (1873-1929) on rights
and democracy inform an important part of Andrew Nathan’s Chinese
Democracy, but Nathan pays little attention to Liang’s contemporaries
and to later pre-communist thinkers [Nathan 1985]. In addition, the con-
nections that have been drawn between rights discourse and native
traditions have tended to be of a negative, restricting variety. Nathan
believes that the two forces motivating intellectual change in early-
twentieth-century China were (1) deep concern with the plight of China
and (2) a sense that Western nations had better — more successful —
political and moral values. Since the changes that followed from those
motivations were limited by what Kent calls a “Chinese filter” [Kent
1993, p. 37], however, the Western ideas were transplanted imperfectly
onto Chinese soil, and ideas like democracy and human rights did not
put down deep roots.”®

I believe that such interpretations are of significant importance in
understanding Chinese concepts of rights, but they also distort our view
by leaving out an important side of the picture. It is crucial to add
that the Chinese tradition has also played a positive, constructive role in
motivating thinkers to develop rights (quanli) concepts. To see this, one
needs to appreciate some of the important differences that existed
within Confucianism as it developed into the tradition now called neo-
Confucianism. Like all traditions, neo-Confucianism was internally
diverse, with a number of adherents emphasizing the importance of

77 There are signs that this neglect may be ending. Marina Svensson’s Debating
Human Rights in China, based on her groundbreaking Ph.D. dissertation, surveys
a large number of authors in impressive detail [Svensson 2002]. In addition,
two collections of Chinese essays on rights from earlier in this century have
appeared, one in China and one on the Internet. See [Liu Junning 1998] and
(http://www.igc.apc.org/hric/educ/bigS/qgishi/mulu.html). Svensson’s and my translation
work, finally, should help to further open up the subject; see [Angle & Svensson 2001].

* An even more recent example of the tendencies discussed in this paragraph is [Weath-
erley 1999], on which see [Angle 2000].
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fulfilling people’s desires, as I will show in Chapter 4. Some Chinese
rights thinkers in both the nineteenth and early twentieth centuries quite
consciously drew on, and were motivated by, this strand of the neo-
Confucian tradition. Only when we give this link to tradition its due can
we begin to understand the world the way Chinese thinkers did; only
then can we see them as creative and critical, rather than merely passive,
reactive, and constrained.”’

While little work has been done on the relationship between the neo-
Confucian tradition and rights discourse,” a number of scholars have
argued that the values of classical Confucianism — that is, the earlier Con-
fucian tradition dating from the fifth through third centuries B.C.E. — are
compatible with, or even actively promote, human rights. One problem
with much of this work is that it implies an equation of classical Confu-
cianism with the whole of Chinese tradition and seems to assume that
Chinese moral discourse is static. A recent essay, for example, argues that
each and every provision of the UDHR is either positively endorsed by,
or at least compatible with, classical Confucianism [Chen 1999]. So what
if this is true? There are no classical Confucians alive today, nor have
there been for centuries. If the question of whether Chinese culture is
compatible with human rights is to be relevant, we need to look to more
recent Chinese culture, in all its complexity. A second major problem
with claims that a concern for rights can be found in classical Confu-
cianism is that they interpret both Confucian texts and ideas of rights
very loosely. Rights have a distinctive conceptual structure that sets them
apart from other moral commitments, like duties or ideals. The human-
istic ideals found in the populist chapters of the Analects certainly res-
onate with some of the ideals expressed in the more general assertions
of the UDHR, but this is very different from finding “rights” in
the Analects.” There is one perspective, though, from which I see these
kinds of comparisons as potentially important. To the extent that
contemporary Chinese thinkers are attempting to construct a new

Compare the similar methodological proposal put forward in [Lydia Liu 1995, pp. 26-7].
Like Liu, I applaud what Paul Cohen has called a “China-centered approach” to Chinese
history: to read Chinese history from within, while neither ignoring nor overemphasiz-
ing the role of non-Chinese actors, events, and texts. See [Cohen 1984].

The works of Wm. Theodore de Bary are the principal exception. See [1988] and espe-
cially [1998]. Ron-guey Chu also explores connections between neo-Confucian ideas and
rights in [Chu 1998], and see the suggestive final chapter of [Wood 1995].

The same can be said of other classical works like the Mencius. For “populism” in certain
chapters of the Analects, see [Brooks & Brooks 1998]. See also [Donnelly 1989, ch. 3]
for further criticism of the idea that Confucianism contains rights claims.
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Chinese moral discourse on top of the ruins of communism, reacquain-
tance with the Analects and other classical works, together with the
rediscovery of rights discourse from earlier in this century, may be very
healthy.”

1.3 THIS BOOK

The two claims this book aims to assess are, once again: (1) Countries
can have different concepts of human rights, and (2) we ought not
demand that countries comply with human rights concepts different from
their own. The specific way I go about assessing these claims is based
upon the contemporary human rights theorizing reviewed in the previ-
ous section. This literature has rich offerings in some areas;in other areas,
it is sparse or unreliable. What it means for one concept of rights to be
different from another is rarely explained, nor are the many differences
within nations or traditions taken into account. The resources that neo-
Confucianism contributed to Chinese rights discourse are inadequately
explored. With only a few recent exceptions, the history of China’s actual
rights discourse is neglected. All of these issues are critical for under-
standing whether, and in what ways, distinctive concepts of human rights
can be found in China. I also need to make clear what I mean by moral
pluralism, and how it relates to the idea that Chinese concepts of rights
may be distinctively different from various views in the West. Finally, I
have suggested earlier that dialogue and mutual openness are valuable
strategies for overcoming pluralism when pluralism is found to be prob-
lematic. I would do well, then, to open up such a dialogue with contem-
porary Chinese rights theorists.

I will begin, in Chapter 2, by developing the ideas of Robert Brandom
in order to introduce a way of thinking about what concepts are, how
they depend on social norms, and how they can differ from one another.
Brandom’s account makes it easy to see how despite differences, we can
still communicate, if we want to; his emphasis on communication as a
cooperative practice meshes very nicely with the view of cross-cultural
moral dialogue I develop in subsequent chapters. Brandom’s work is of
fundamental significance to understanding claims about conceptual dif-
ference and thus about pluralism, but its highly technical nature can

32 Joseph Chan [Chan 1999] and Randall Peerenboom [Peerenboom 1993] aim to con-
tribute to this constructive project. For a challenging critique of this project, see [Ci
1999].
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make this difficult for non-specialists to appreciate. A central goal of this
chapter is to open Brandom up to non-philosophers.

In order to assess Liu Huaqiu’s second claim, I need to explore the
consequences to which pluralism can lead. Chapter 3 builds on the excel-
lent foundation provided by Allan Gibbard, laying out the issues and
options facing those who encounter a group with seemingly different
moral commitments. The conclusions of this chapter are relatively
abstract, which means both that they are applicable well beyond the
debate over China and human rights and also that we have to wait until
later chapters to fill in concrete details before the considerations offered
in this chapter can offer us advice on whether or not we can apply our
standards of human rights to the Chinese.

I next turn to the more historical part of the book, starting with a look,
in Chapter 4, at the neo-Confucian debate over legitimate desires. In
these debates we find an important, though underappreciated, origin of
Chinese rights discourse. This chapter tells the story of a robust strand
of the neo-Confucian tradition as it develops through the sixteenth,
seventeenth, and eighteenth centuries. In Chapter 5, I look at the various
nineteenth-century origins of Chinese rights discourse. I focus on the
early uses of terms like “quanli” and “minquan,” which corresponded,
at least partially, to “rights” and “people’s rights.” The story is complex,
with missionaries, international diplomats, Japanese liberals, and Chinese
scholars all playing roles. These origins, coupled with the role that neo-
Confucianism plays in developments described in the following
chapter, all help to make concrete the idea that moral discourses have
messy, complicated, and contingent histories. Universal consensus is
something that people have to work for, rather than something they can
assume.

The longest essay on rights by a Chinese thinker until well into the
twentieth century was “On Rights Consciousness” by Liang Qichao,
written in 1902. Chapter 6 examines that essay as well as the important
moral and political writings of Liang’s contemporary, Liu Shipei. Both
Liang and Liu explicitly draw on Western thinkers — Liang on the
German legal philosopher Rudolf von Jhering, Liu on the French thinker
Jean-Jacques Rousseau — and part of my goal here is to compare the roles
that foreign and developing Chinese concepts of rights play in their writ-
ings. While I do not believe that Liang and Liu were simply continuing
neo-Confucianism, I will argue that the interest that they and others had
in rights makes much more sense when we see it in the context of neo-
Confucian concerns.
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Chapter 7 is based on essays written in the three decades after those
discussed in the previous chapter, and presents a series of perspectives
on the dynamism of Chinese rights discourse. In order to illustrate one
way in which Chinese and Western rights discourses can converge, I also
consider in this chapter the views of the American philosopher John
Dewey, whose ideas resonated well with those of many Chinese when
Dewey traveled to China in 1919. The chapter concludes with a discus-
sion of the range of Marxist perspectives on rights, both in abstract
theory and on the ground in China.

My main goal in Chapter 8 is to discuss and then engage with the rights
theories that have been developed in China in the past decade. This
entails a significant detour into contemporary European and American
rights theory, without which any effort at substantial engagement on my
part — grounded, as I am, in contemporary European and American phi-
losophy — would be shallow or disingenuous. The challenges I raise are
not just for Chinese thinkers, though; I believe that there are genuine,
weighty challenges to the ways that we think about rights implicit in the
works of both contemporary Chinese theorists and their predecessors
fifty years earlier. This chapter represents an early move in a dialogue
that has the potential, I believe, to influence the thinking — and rights
concepts — of people East and West.

I summarize my conclusions in Chapter 9. I have shown the existence
in China of a distinctive discourse about rights: one with its own con-
cepts, motivation, and trajectory. This is by no means to deny that
Chinese rights discourse has been related in various ways to, and influ-
enced at many different times by, the whole range of European and
American rights discourses. I emphasize the dynamic, interactive, and
internally contested nature of Chinese rights discourse, while at the same
time noting the existence of recurring themes and value orientations.
These continuities include a view of rights as means to valuable ends,
rather than as ends in themselves; a tight relationship between rights and
interests; a belief that legitimate interests can all be harmonized; and a
simultaneous commitment to political and economic rights.

I therefore agree, at least to a significant degree, with Liu Huagqiu’s
assertion that China’s rights discourse is conceptually distinctive. I am
also sympathetic to part of his normative claim: We need to be careful
of our grounds before demanding that others comply with our morali-
ties. Any group that wants to deny that others can engage with their
values, though, also needs an account of the basis for their denial, and I
show that such reasons are difficult to produce. In the typical case —

24



This Book

including the present issue over human rights — there is more than
enough on which to base a dialogue. I argue that there is a great deal we
can say to one another, sometimes as one nation to another, but more
often as members of one sub-group to another. The more lines of engage-
ment that can be established, the more hope there is for reaching a
broader consensus. This diversity of roles and interests within all nations
party to these issues must be recognized and exploited. It makes sense
that the engagement I undertake in Chapter 8 is with Chinese intellec-
tuals and scholars, for I am an intellectual and a scholar. The framework
within which I make these efforts toward dialogue, though, is much
broader: It will require the efforts not simply of scholars, but also of
women and men from many walks of life if it is to succeed in meeting
the challenge that China poses to us, and that we pose to China.
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2

Languages, Concepts, and
Pluralism

HAT EXACTLY DOES IT MEAN to say that speakers of one

language have a different concept of rights than speakers of
another? If their concepts are different, can they still communicate with
one another? Is it even true that all speakers of a given language share
the same concepts — especially of loaded terms like “rights”? To pursue
the issues at the heart of this book, we need answers to these questions.
First, we need a framework for talking about concepts that is precise
enough to bear philosophical weight but not so technical as to be impen-
etrable to non-specialists. With that in hand, we can turn to the question
of pluralism: that is, the claim that there is more than one legitimate
morality. Doing justice to claims like those of Liu Huaqiu requires that
we think carefully about what moral pluralism is, and about what its
implications might be.

To do this, I proceed as follows. Section 2.1 aims to motivate the
analytical framework within which I will discuss concepts, a framework
that draws on the recent work of Robert Brandom. One of the chief
goals of the section is to defend the idea that there are always con-
ceptual differences between us, even if we speak the same language,
but this need not stand in the way of successful communication. This is
an uncommon view, but I will show that it overcomes a long-standing
objection to conceptual pluralism and is thus uniquely well suited to my
larger project in this work. Section 2.2 asks what it can mean, on this
picture, for communication to fail, which leads to an account of the
various degrees of conceptual distance that can separate speakers or lan-
guages from one another. In the final section, I apply these ideas specif-
ically to moral pluralism. The understanding of pluralism that I develop
emphasizes its contingency, flexibility, and openness to cross-cultural
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engagement. Each of these factors will be exploited in the chapters to
follow.

2.1 CONCEPTS

2.1.1 Language and Concept

Language is first of all something we do. We utter sentences and these
sentences have consequences. I say “How are you?” and you respond
“Fine.” You say “Please pass the salt” and I pick up the salt shaker and
hand it to you. I say “It’s raining,” you grumble “The weatherman’s
wrong again,” and I chuckle. And so on. When I say that language is
something we do, the “we” is important: languages are social practices
engaged in by groups of people. Like all social practices, languages are
governed by norms. Not every utterance counts as a good or acceptable
instance of a given language. If you and I are speaking English and I say
“Mail at the post office is,” then while you probably will understand me,
you will also recognize my having made an error. If the social situation
is appropriate, you may correct me, saying “You mean ‘The mail is at the
post office,” right?” Of course there may have been a point to my saying
what I did; perhaps I was making fun of the sentence structure of the
German language, with which we both were struggling earlier that day.
The joke’s working, though, still depends on the sentence’s not having
proper English structure.

Language use is also open-ended. Very many English sentences have
been uttered, to be sure, but there are many more perfectly good English
sentences that have not yet been heard. This is so even if we leave the
stock of English words fixed. The complete story of a language, there-
fore, must account for not just the words and sentences people in a given
community have uttered, but also those that they could utter and still
count as speaking (or writing) correctly. And things are more compli-
cated still. It probably goes without saying that languages are not static:
Words can be added or subtracted, meanings can expand, contract, or
change altogether, new syntactic patterns become accepted while others
are abandoned, and so on. The English spoken today is markedly dif-
ferent from the English of one hundred years ago, yet we still call both
English, while there are other, older languages like Middle English to
which we give separate names. We also make distinctions more fine-
grained than these national languages, as various words can have differ-
ent meanings depending on the particular community to which the
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speaker belongs. Sometimes whether or not something counts as correct
usage is contested, based on whether or not one allows that a new lan-
guage has been created.! In any event, it seems clear that distinguishing
between languages is bound up with norms, power relations, and self-
understandings.”

One of the most important tools we have to understand language and
its attendant norms is the concept. Thinking about things in terms of con-
cepts helps us to talk more clearly about what words and sentences in a
given language mean, as well as to say what it is that sentences or words
uttered by different speakers, or in different languages, share. Consider
the English word “snow” and the French word “neige.” We all agree that
the two words mean the same thing, but philosophers have noticed
that meaning is a complex notion made up of several aspects, and have
introduced vocabulary to express these different facets. We can say, for
instance, that “snow” and “neige” both refer to the same objects. When 1
say “snow,” or when a French speaker says “neige,” we are each speak-
ing about the same thing. Reference, that is, is a relation that applies
between words and objects. On the other hand, we can say that both
words express the same concept. Other ways to put this would be to say
that English and French speakers both conceptualize the same stuff
(snow) in the same ways or that their sentences about snow have the
same conceptual content.

Questions of reference and concept are not always so clear. Consider
the following example, which will help us clarify what concepts are.
Imagine a conversation between two students in Beijing; one, Ms. Wang,
is a senior at Beijing University; the other, Mr. Smith, is an American
studying for the year in the city. In the course of a discussion about
politics, Wang says “Ren ren dou you shengcun quan,” and when Smith
seems unsure of her meaning, offers “All people have a right to subsis-
tence” as a translation of her Chinese sentence. Smith immediately
denies this, asserting “People do not have a right to subsistence.” Wang
is mystified, wondering in English, “But isn’t this absolutely central to
what ‘rights’ are? Are we even talking about the same things?” She
continues:

' One example of this is the controversy currently surrounding instruction in Ebonics:
It is clear that part of what is at stake is the degree to which members of the African-
American community, and others, want African-Americans to understand themselves as
a distinct community.

? For a fascinating look at some of these dimensions of linguistic activity, see [Bourdieu
1974].
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The right to subsistence means the right to the minimal benefits
needed to live a decent life: things like food, clothing, and shelter.
It’s simply obvious that such benefits are central to having rights —
to what “rights” mean. In Chinese, the second character making up
the word “quanli,” which we translate as “rights,” is “/i,” which means
“benefit.” (The first, “quan,” means “power.”) Our rights simply are,
in part, our legitimate benefits. And what could be more legitimate
than the things needed for subsistence?

Mr. Smith answers her as follows:

I’'m not sure how much stock I put in etymology. Lots of things go
in briefcases other than legal briefs. I think we should look to
current use to see what our words mean. Still, since — as you’ve
explained it to me — “quanli” was explicitly coined as a neologism,
perhaps its roots do have significance. In any event, the relation
between “rights” and benefits is not something that I am comfort-
able settling just as a matter of definition. The word “rights” is
related to earlier European traditions about “ius,” which has con-
notations of power but not of benefit. Some philosophers think that
rights must be beneficial to people, but others have argued that
while rights are typically beneficial, the notion of a protected choice
comes closer to covering the essence of rights.

My main reason for rejecting your idea of a “right to subsistence”
is not that I reject any connection between “right” and benefits, but
rather that I believe rights to be conceptually linked to duties that
others hold, and so-called positive rights like your “right to subsis-
tence” have no clear duty-holders to back them up. How can we be
sure who has the duty to fulfill the right? And what about conflicts
between this right and others, like the right to private property?
Without a duty-holder, there can be no right. I feel that only nega-
tive rights — rights to freedom from interference, wherein each and
every individual has a duty not to interfere — are genuine rights. The
rest is all inflated rhetoric.

Ms. Wang’s response to this opens up other areas of disagreement:

I agree that there are important relations between rights and duties,
but as I understand it, the central issue is that in order to enjoy
rights, one must also shoulder duties. Certainly in most cases, at
least, there are also duty-holders in the sense you specify, but I
don’t understand your resistance to positive rights. Depending on

29



Languages, Concepts, and Pluralism

the context, the duty-holders in such cases can be the state, the
nation, or even all humanity. Do you deny that groups can have
duties and rights?

I'm also concerned about your suggestion that rights to subsis-
tence might conflict with other rights. I gather your idea is that in
order to fulfill someone’s right to subsistence, someone else’s private
property might have to be redistributed? I see that as no conflict at
all: No one has a right to so much property that others are left
without subsistence. Such benefits are simply not legitimate, and
thus not rights at all. Rights, after all, aim at harmonizing people’s
interests.

We will leave the discussion here and reflect on what the two have said.

Ms. Wang and Mr. Smith are imaginary, but the words I have put into
their mouths are not arbitrary. The ideas about the meaning of “quanli”
and “rights” that they express have roots in many aspects of Chinese and
American moral discourse, respectively.’ This is not to say that either of
these discourses is univocal, uncontested, or static. As I will discuss later,
these moral discourses themselves contain differences over the mean-
ings of words, contestations over which meanings are most appropriate,
and the continuous dynamism associated with any live moral discourse.
Our understanding of concepts and of pluralism will have to account for
these complexities. The views I have attributed to Ms. Wang and Mr.
Smith are selected from these internally complex discourses. The views
are representative, in the sense that they are based on ideas or commit-
ments prominent in the two respective communities, but they are not
definitive of those two communities. It is not, after all, the purpose of this
chapter to debate the meaning(s) of “rights,” but to think through what
the implications of multiple meanings could be.

2.1.2 Pushes toward Holism

Let us consider, then, the dialogue between Wang and Smith. There
appear to be large areas of overlap and agreement. Despite Wang’s
puzzle over “rights,” for the most part they seem to be having little
trouble communicating: Their statements seem quite responsive to one
another. Still, there are substantial disagreements about what rights are.
Some of the questions raised by the dialogue are

* 1 draw here on a range of authors from both countries; see Chapter 8 for more detail.
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s

Is it part of the concept of rights that rights are benefits?

Is it part of the concept of rights that these benefits are legitimate?
Does the concept of rights make sense only alongside duties?

If so, are they duties shouldered by the rights-holder, or duties held by
others? Are these even the same sense of “duty”?

[E] Can rights conflict with one another? If not, is it part of the very concept
of rights that they cannot, or is it a contingent fact about our world?

SoE>

In order to answer these types of questions, we must get clear on what
it means to be “part of the concept of rights.” These questions aim at
establishing whether Wang and Smith are using a common concept, but
disagree about some of its characteristics, or are using different concepts,
in which case we may decide that “rights” is an inadequate translation
for “quanli” — even if it does better than any other English word.

Before going further, it would be well to consider an objection that
may arise at this point: Isn’t it obvious that they are talking about the
same thing, but have political differences? Why should we be tempted
to think that their differences are caused by their respective languages
when we all know how deeply politics and self-interests inform debates
such as this one (and here, no doubt, the objector has in mind actual
exchanges between representatives of the Chinese and U.S. govern-
ments)? In response, let me emphasize that I am not advocating linguis-
tic determinism — the view that our various commitments are determined
by our language. We use language in pursuit of various goals, and lan-
guage is bound up with other things we do, the things that others do, and
our material world in countless ways. No one of these “determines” the
others; all influence one another. The language we use turns out to be a
particularly good lens through which to view our commitments, but it
cannot be understood on its own. There are many kinds of evidence we
can draw on in interpretation: actions, structures of power, comparative
living standards, and so on. We do not have to simply take people at their
word. Neither should we dismiss everything that people say, though, out
of an assumption that we already understand the way the world works.
I rely primarily on language, but strive to remain cognizant of the chang-
ing contexts that influence what we mean by what we say.

That said, I am not going to pay much attention to the contexts of
Wang and Smith, because they are imaginary. My goal at the moment is
not to answer the questions raised above, but to think about what is at
stake in answering these types of questions. A first approximation of an
answer is that when one makes explicit what is, and what is not, part of
one’s concepts, one is articulating norms for a community to which one
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belongs. That is, when Wang suggests that part of the concept of rights
is that rights are benefits, she is saying that part of being a member of
her community (which community she has in mind — Beijing University,
China, the whole world, etc. — need not detain us for the moment) is to
take it as given that rights include “legitimate benefits.” If this were not
part of the concept, that would mean that community members could
disagree about that particular aspect without ceasing to be community
members.

We are rarely very explicit about these matters. It is also important to
note that individuals’ roles in determining such things are more compli-
cated than I have so far made it seem: Words are not the only things that
influence community membership, and people who are by other stan-
dards members of the same community may come to disagree, implicitly
or explicitly, about how they should use their words. I will deal with such
complexities below. Now let us return to Wang and Smith, and to the
question of what they mean.

For Wang to decide whether Smith shares her concept of rights, she
must strive to answer the kinds of questions listed above, and perhaps
many more. In order to be sure what Smith’s words “People do not have
a right to subsistence” mean — what concepts his words express — she has
to consider their relation to large numbers of other words. What other
sentences does he seem to hold true? What inferences involving rights
does he endorse? It can seem that only if she has an interpretation that
works for a substantial chunk of his vocabulary can she confidently inter-
pret any of it.

This is the insight that has pushed many philosophers to conclude that
conceptual meaning is holistic: it depends on a web of connections
among many concepts. This is not yet to have said with any clarity or
precision what holism is, but it may be enough to begin to see one of
the main problems to which holist theories of meaning give rise. Suppose
that the meanings of concepts are mutually determined by the relations
they bear to one another, so that what I mean by “rights” depends on
what I mean by “duty,” by “interest,” by “harmony,” and so on. What
“duty” means, in turn, depends on its own web of related concepts; it is
easy to see that one doesn’t have to go through very many steps before
some superficially quite unrelated ideas will turn out to be implicated in
one another’s meanings. This suggests, in turn, that even small differences
in meaning will quickly ramify throughout an individual’s web of
concepts. If I understand “harmony” differently from you, holism would
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seem to suggest that my concepts of rights, and thus of interest, and so
on, will all differ from yours.

The reason that philosophers have seen this to be problematic is
that most believe that successful communication involves coming to
share something with another. I attempt to communicate my thought
that snow is white to you by saying “Snow is white,” and I succeed if you
come to understand that I believe that snow is white.* However, given
the plausible hypothesis that we all differ, at least slightly, from one
another in at least some concepts, then if we adopt holism, it would seem
that you can never come to understand my meaning. You will always
understand what I say in terms at least slightly different from my own.
“Snow” or “white” will mean something different to you than to me, so
you will fail to come to share the meaning I intended. Communication
is impossible.

One way that philosophers have tried to rescue holism is to say that
communication is really about coming to share similar, rather than iden-
tical, meanings and beliefs. A problem with this response is the difficulty
of saying with any precision what counts as having “similar” beliefs
[Fodor & Lepore 1992, pp. 17f.]. My strategy will instead be to rely on a
different understanding of what communication is about. To see how this
works, we will first have to examine more closely what conceptual
content itself is, and how it emerges in linguistic practice.

2.1.3 A Shared Practice

Let’s begin with the connection between conceptual meaning and com-
mitment. Suppose I tell you that “The earth is flat.” I have thereby
expressed a whole range of commitments. I have committed myself to
the earth’s being flat, to at least some planets being flat, to the earth’s
not being spherical, and so on. I might not recognize all of the things to
which I've committed myself; if I knew nothing of fifteenth-century
history, for instance, I might not know that I was now committed to
“Columbus was wrong.” We can tell that I have expressed these com-
mitments, though, and also see how crucial they are to linguistic practice,
if we consider the following scenario. You challenge me, saying, “Oh, you
think some planets are flat?” I respond “No, but the earth is flat.”
Puzzled, you respond “Isn’t the earth a planet?” “Sure it is,” say I. Were

* For an influential effort to spell out this idea more carefully, see [Grice 1989].
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the conversation to continue on these lines — my seeming to accept com-
mitments but to disavow many of their entailments — you’d probably give
up trying to talk with me. I am not playing by the rules.

This is not to say that there is one inflexible set of rules defining what
words mean. Meanings change over time, and the commitments that one
person or group expresses with a given sentence may not entirely overlap
with those of another. Still, unless we express a fairly stable set of com-
mitments, our ability to make sense to one another — to communicate —
will disappear. (If you are not convinced of this, look back at the previ-
ous paragraph and consider how many commitments my statements
were still honoring!) In this light, we can see concepts as relatively stable
patterns of commitments that are appropriately held by speakers across
a given community.’

This centrality of commitment to linguistic practice is part of what has
led Robert Brandom, a leading contemporary philosopher, to charac-
terize conceptual content in terms of inferential structure. He asks what
the difference is between a parrot’s being trained to make the noise
“red” when shown a red object, on the one hand, and a person’s report-
ing that an object is “red,” on the other. Brandom writes that “The parrot
does not treat “That’s red’ as incompatible with “That’s green,” nor as fol-
lowing from ‘That’s scarlet’ and entailing “That’s colored.” Insofar as the
repeatable response is not, for the parrot, caught up in practical pro-
prieties of inference and justification, . . . it is not a conceptual or cog-
nitive matter at all. . . . Concepts are essentially inferentially articulated”
[Brandom 1994, p. 89]. The parrot’s “That’s red” does not express any
kind of commitment; a person’s report of “That’s red,” by contrast,
commits him or her to the propriety of concluding, among other things,
“That’s colored.”

It should be clear that this theory immediately commits one to holism
about meaning, as sketched above. If conceptual content is determined
by inferential structure, then what I mean by “That’s red” depends on
what I mean by “That’s colored,” and so on. Brandom’s appealing
account of conceptual content, that is, leads us headlong into difficulties
about communication. Brandom recognizes that his account runs into
problems, so long as communication is thought to be about coming to
share common meanings, and so he proposes that “the paradigm of com-

° For a related view, see Bjgrn Ramberg’s discussion of viscous patterns of practice
[Ramberg 1989, p. 112].
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munication as joint possession of some common thing [be] relinquished
in favor of — or modified in the direction of — a paradigm of communi-
cation as a kind of cooperation in practice” [Brandom 1994, p. 485]. One
of the central themes of Brandom’s understanding of language is em-
phasizing its embeddedness in linguistic practice. Communication is
possible because we are all able to engage in the shared practice of
interpreting one another and ourselves.®

How does this work? Brandom conceptualizes linguistic practice as a
scorekeeping activity: We keep track of which commitments each par-
ticipant in a conversation, including ourselves, has taken on.” Some
of these attributions of commitment are prompted by explicit perfor-
mances, whether linguistic (I say “The sun is shining”) or practical (I pick
up a Frisbee and step toward the door). Others depend on implicit infer-
ential relations, for instance when I attribute to you the commitment that
“It is not cloudy” after you’ve announced that the sun is shining. Some-
times, when things are particularly complicated or vexed, we even make
our scorekeeping explicit. For the most part, scorekeeping takes place
informally or implicitly, though we are ready to make it explicit should
confusion arise.

Already lurking in Brandom’s claim that inferential significance is rel-
ative to an individual’s whole set of commitments is the idea that lin-
guistic scorekeeping will be perspectival. If the same sentence can mean
different things to you and me, it only makes sense that the commitments
I attribute based on that sentence’s utterance will differ from those you
attribute. For each participant in communicative practice, therefore, lin-
guistic scorekeepers will have to keep “two sets of books” [Brandom
1994, p. 488]. In the simple case where only two people — Ms. A and Mr.
B - are involved, that is, A must do her best to keep track of what com-
mitments she believes follow from what B says and does, as well as what
commitments B takes to follow from what he has said and done. And
this is only the beginning: A also needs to keep score on her own com-
mitments, both from her own and from B’s perspectives, and of course
all this applies to B as well.

® In a famous paper, Donald Davidson gestures toward a similar solution, though without
yet taking the crucial step of abandoning the idea that communication involves coming
to share something. See [Davidson 1986, esp. p. 445].

’ This is a simplification: We attribute not just commitments, but also entitlements.
Brandom also details the different ways in which these two types of normative status can
be inherited, as well as explaining the role of discursive authority and responsibility in
these entitlements. See [1994, pp. 168-70].
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To make this more concrete, let us revisit Ms. Wang and Mr. Smith.
Suppose that one December day, Smith says to Wang “Out on the street
this morning I passed by a beggar. The poor fellow didn’t have a coat
and really seemed to be suffering.” How does Wang interpret this? In
her book for Smith, she marks down a new score, namely that Smith is
committed to having seen a beggar who was suffering, and to the infer-
ential consequences that follow from that and whatever other relevant
commitments Smith has. Most of these inferential consequences also get
noted down in the second book that Wang keeps on Smith, in which
Wang records what actually (from her perspective) follows from Smith’s
explicit commitments. In both of these books, for instance, she records
the further commitment that Smith left his dorm room that morning,
since (1) she presumes Smith would take this to follow from his being
out on the street, and (2) she similarly takes it to follow from his state-
ment. So long as she has no reason to suspect that Smith is deceiving her,
in fact, she may well inherit both of these commitments (that there was
a beggar on the street, and that Smith went out) from Smith.

So far, the score Wang records in each book is the same. As I men-
tioned above, though, the books can diverge. For instance, what if Wang
knew that students pretending to be beggars frequent the streets outside
of Smith’s dorm. In this case, she’ll score her second book on Smith — the
one that keeps track of what actually follows — differently from the first,
perhaps recording only the commitment to having passed a person in
rags asking for money. If she were to put the discrepancy between the
two books into words, she might say “Smith believes he saw a beggar,
but I know better.”

2.1.4 Objectivity

This example points to a crucial issue we must face, namely the status of
objectivity in these various attributions. I have made Wang out to know
something that Smith did not, namely that fake beggars frequent his
environs. But couldn’t it still have been a beggar? Isn’t the only differ-
ence between the two books the perspective of the scorekeeper?
Nothing about the second book magically renders it “correct,” capturing
the “actual” facts of the matter, right?

True enough, but the difference in perspective turns out to be critical,
undergirding the very idea of objective truth. From your perspective or
my perspective, there is nothing special about Wang’s perspective, even
if it turns out that she is right, at least about the presence of a beggar
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that morning. From Wang’s perspective, though, her perspective is indeed
special, for it is from her perspective that she thinks of how things
actually are, as opposed to how others (or even herself) merely believe
them to be. Or rather, it is in the context of comparing her perspective
with that of another, as inevitably occurs in communication, that the
difference between how someone takes things to be, and how they objec-
tively are, first emerges.® The difference between Wang and Smith over
the presence of beggars is not merely subjective; Wang’s scorebooks
do not simply record that “he’s committed to one thing and I’'m com-
mitted to another.” As Wang sees it, Smith’s inference from person
in rags to beggar is wrong, not just different. Even if Wang turns out to
be wrong about the beggar, the difference between something’s being
held true, on one hand, and in fact being true, on the other, survives
unscathed.

If objectivity emerges in the way Brandom claims, then it is essentially
social, or as Brandom puts it, “Objectivity appears as a feature of the
structure of discursive intersubjectivity” [Brandom 1994, p. 599]. It is only
in the context of linguistic interrelations with one another that talk of
objective truth becomes intelligible. Brandom stresses, though, that

traditionally intersubjectivity has been understood in the /-we way,
which focuses on the contrast between the commitments of one indi-
vidual and the commitments of the community (collectively), or
those shared by all individuals (distributively). In the ... account
offered here, by contrast, intersubjectivity is understood in a per-
spectival I-thou fashion, which focuses on the relation between
commitments undertaken by a scorekeeper interpreting others and
the commitments attributed by that scorekeeper to those others.
[1994, p. 599]

The shared practice of discursive scorekeeping thus makes possible both
communication and objectivity, though it does not guarantee that the
former will be successful nor the latter ever be secured. The fact that
each of us regularly takes our commitments to be rightly held, rather
than just held, gives rise to the idea of objectivity. And, says Brandom,
there is nothing more to objectivity than this type of “perspectival form”:

8 T agree with Brandom’s suggestion that his account of objectivity provides a detailed way
of making sense of one of Davidson’s most important claims, namely that “the con-
cepts of objective truth and error necessarily emerge in the context of interpretation”
[Davidson 1984b (1975), pp. 169-70]. See [Brandom 1994, p. 599].
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“What is shared by all discursive perspectives is that there is a difference
between what is objectively correct in the way of concept application and
what is merely taken to be so, not what it is — the structure, not the
content” [ibid., p. 600].

Brandom’s account of objectivity has two important corollaries which
will be exploited in the balance of this book. First, notice that for all
Brandom has said, practical commitments (like ethical or political
norms) are as amenable to objectivity as any other commitments. This
will certainly require further discussion, but on its face suggests that
ethical and political disputes — even those between different countries or
cultures — might have “objective” solutions. This need not mean that one
morality will turn out to be the objectively best for all peoples in all
times; the mere fact that we treat scientific concepts as objective does
not mean that we are confident that we have at last discovered eternal
truths about nature. As I discuss in more detail later, treating something
objectively is perfectly compatible with subsequently discovering that we
were wrong — or even that in certain circumstances, some things are
better for some people than for others.

Second, since Brandom privileges no particular perspective on the
“objectively correct,” his account is neutral between competing concep-
tions of how we ought to best discover the way things are. This means
both that parties to a dispute may need to articulate and defend their
epistemological theories, and that no culture’s epistemological norms
will enter a dispute with an advantage. Brandom’s approach meshes well
with the approach I take when I turn, in the next chapter, to examining
what we ought to do when faced with pluralism. The upshot is that
Brandom’s account contains elements traditionally associated with both
relativist and absolutist theories, and thus can lay the groundwork for a
perspective occupying the middle ground between these two unpromis-
ing extremes.

If the previous several paragraphs have been successful, then I will
have convinced my readers that Brandom’s account of communicative
practice (1) is a plausible theoretical reconstruction of what always goes
on during communication, albeit usually in the background, and (2) suc-
ceeds in resolving the problem that communication had seemed to pose
for holist accounts of meaning. It is important to see, though, that this
account does not magically guarantee that communication will always
succeed. It is true that we are all, often without recognizing it, adept inter-
preters who regularly handle potential obstacles — new words, nicknames,
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malapropisms — to successful communicative practice without slipping.’
Still, communication can break down, in contexts both pedestrian and
bizarre. In the next section, I will explore the nature and ramifications
of communicative failures, because such breakdowns will help us to
understand the range of cases in which one’s concepts can be different
from those of another.

2.2 CONCEPTUAL DISTANCES

2.2.1 Breakdowns in Communication

On the old, communication-is-coming-to-share-something view, it was
easy to say what a failure to communicate was: We failed to share the
crucial something. If the something was taken to be conceptual content,
for instance, then communication succeeded whenever the conceptual
content I understood you to be asserting exactly matched the content
you in fact intended to assert, and failed otherwise. For this view to get
off the ground, content must be construed non-holistically, and I find the
many attempts to do so unpromising. But perhaps it can yet be made to
work. I bring up these theories not because I think they are correct, but
rather to illustrate that their way of characterizing communicative failure
is not open to Brandom. On his account, after all, we always fail to share
conceptual contents, at least to some degree. So it would seem that failure
— and for that matter, success — in communication must be spelled out
differently.

Let us return to the conversation between Wang and Smith. When
Smith denied that people had subsistence rights, Wang realized she
was unsure how to interpret his sentence; in the terms developed earlier,
she was unsure how to score his sentence. Part of this realization
included the possibility that she may have partially misunderstood
earlier exchanges with him involving “rights,” or “subsistence,” or even
“people.” Without further conversation, she could not be sure whether
(1) he had said something false, but they were having no problems com-
municating, or (2) communication, at least in that instance and perhaps

? See [Davidson 1986]. While Davidson’s picture accords well with Brandom’s in many
respects, it should be clear that Brandom would reject Davidson’s contention that suc-
cessful communication occurs when two people come to share “passing theories.” See
[Davidson 1986, pp. 442-3].
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even in prior instances, had broken down. We imagined that she began
to explain her confusion, but that as they tried to sort things out, their
situation got ever more puzzling, which might well have led her to worry
that she had in fact been misunderstanding him on a whole range of
related subjects (like duties, interests, and harmony). Let us now imagine
that they dropped the conversation there, at least for the time being.
Perhaps it was time for dinner.

As this example suggests, failures of communication are rarely all-or-
nothing affairs. They can vary in both obviousness and degree of failure.
The most extreme cases are characterized by the blank stare: We’ve been
talking along happily when you utter something that I can make no sense
of at all. In such cases it is both completely obvious that communication
has broken down and that the breakdown is complete, since I have no
way to clarify what you meant other than to ask you to say it in a dif-
ferent way. The “rights” case is less extreme, though as our two conver-
sants continued to talk it became increasingly obvious that there was a
problem — and perhaps less clear how to continue. There are at least two
stages of failure: first, the initial recognition or initial worry, and second,
any subsequent exploration or attempt to overcome the failure. Whether
the first phase counts as “recognition” or “worry” depends largely on the
obviousness of failure, while the nature of the second stage will depend,
in part, on the degree of failure.

In this light, let us look at the issue driving this section: How can
Brandom explain communicative failure? He cannot avail himself of the
abstract failure-to-share-content criterion, but our consideration of the
“rights” case shows that there are other, more practical criteria that
suggest themselves. Are we simply at a loss when it comes to trying to
“score” our interlocutor’s utterance? Do we have no idea how to begin
unraveling the mystery? These both correspond to the blank stare case.
Most situations will of course be less extreme, with cases of minor puz-
zlement about side issues — often put aside and soon forgotten — repre-
senting the opposite end of the spectrum. In keeping with Brandom’s
overall orientation, criteria of success and failure in communication turn
out to be practical.

What we make of failures — that is, the interrelated issues of making
sense of the failure and deciding what to do about it — will depend in
part on normative matters. The way we score another’s utterances will
depend on what commitments we take her to hold, and this will depend
to a significant degree on the community to which we take her to belong.
Part of belonging to a community is sharing many commitments with
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others in the community. This is of course a complicated matter; we typ-
ically belong to multiple, overlapping communities, as I will discuss in
subsequent chapters. Given the detail in which I will treat these issues
later, I will not dwell on them at length here. In the present context, it
suffices to note that the recognition of a failure of communication could
be followed by the realization that our interlocutor is in a sense a dif-
ferent person than we had thought. She may actually not have certain
commitments that we had been confidently attributing to her, and we
may understand this as her not belonging, after all, to some particular
community (“liberals” or “Americans” or whatever). On the other hand,
after working out where our conversation had gone awry, we may see
her as speaking differently from others in her community, but with good
reason — we may agree with her that she’s got a better sense of the under-
lying motivation or norms of the community in question than does the
mainstream. However we end up understanding the situation, I think it
should be clear that our commitments and our understandings of what
different communities demand of their members will weigh heavily in
our responses to breakdowns of communication.

2.2.2 Words Matter

We now understand something of what could count, in Brandom’s
eyes, as communicative failure. Let us turn to the question of why
such failures occur at all. Languages are often very malleable. History
demonstrates this, and philosophy gives us no reason to doubt that it
will continue. An important theme of this book, though, will be the
degree to which languages are, and often remain, different from one
another. The words our language contains at a particular point in time
can matter.

One way to see how words matter is to reflect on the nature of the
“commitments” that make up the various “scores” involved in linguistic
practice. At one point Brandom notes that “almost everyone is commit-
ted and entitled to such claims as that 2 + 2 = 4, that red is a color, and
that there have been black dogs” [Brandom 1994, p. 185]. That is, we as
interpreters will invariably attribute such commitments and entitlements
to almost anyone. Notice that we use our language, our words, to make
these attributions. Indeed, how could it be otherwise? Unless Brandom
were to posit some pre-linguistic scorekeeping facility, which would run
counter to his most fundamental themes, scorekeeping has to take place
in whatever language(s) we have available.
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Even when we both speak the same language, this is periodically rel-
evant: Imagine yourself on an art gallery tour being told that “In the
next room we’ll see a series of paintings with fuliginous backgrounds.”
Without much context, you may well be at a loss to score that utterance.
Communication will have (momentarily) broken down, though the sen-
tence may have still “communicated” things to you in a broader sense —
confirming, perhaps, that this guide is pretentious and not particularly
interested in communicating well with his audience. Once you reach the
next room, of course, you may well be able to score the utterance, adding
a new word to your vocabulary in the process.

When dealing with an interlocutor (or text) using a different language,
especially one emerging from a significantly different cultural context,
vocabulary issues can be even more salient. One of the issues in the
“rights” case, recall, was that Wang became unsure whether her words
were adequate to score Smith’s utterance — in particular, whether
“quanli” adequately corresponded to “rights.” There is a range of senses,
from simple to increasingly radical, in which this could be true. The sim-
plest case is analogous to what happened with “fuliginous”: I have other
words that can capture the same meaning — can play the same inferen-
tial role — but just did not know which ones to use.

More radical cases arise when one cannot, or cannot easily, match
one’s interlocutor’s words with one or more of one’s own words, even
given plenty of time to investigate. Students of languages and cultures
distant from their own regularly run into terms in the language under
study that resist easy translation. Let me begin with cases in which the
foreigners use some object, or ascribe some property, or perform some
action that has no correlate in our practices. I'll call this a missing-word
case. Imagine yourself a missionary in seventeenth-century China, won-
dering what the objects on a friendly Confucian scholar’s desk are. The
scholar utters “Zhe shi yige yantai” while pointing at the round stone on
which he mixes dry ink with water when preparing to write calligraphy.
You are fairly sure that “zhe shi yige...” correlates with our demon-
strative “this is a .. .”; the question is, What to do about “yantai”? 1 am
imagining that “inkstone” is not, at this point in time, part of our lan-
guage, whether or not that corresponds to the actual histories of English
and of Western writing technology.

The obvious step at this point is to add a new word to our lan-
guage. Make up a word like “inkstone,” letting it denote just what
the Chinese refer to by “yantai,” and the problem would seem to be
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solved."” Donald Davidson has written that “even when the metalan-
guage is different from the object language, the theory exerts no pres-
sure for improvement, clarification, or analysis of individual words, ex-
cept when, by accident of vocabulary, straightforward translation fails”
[Davidson 1984a (1967), p. 33]. The presumed fact that English lacked
the word “inkstone” is no mere accident, of course; English had no word
for it because English speakers had no need for the concept, given that
they had never employed inkstones. Adding the word to our language
now that we have encountered inkstones, though, seems perfectly
straightforward.

One of the features of simple missing-word problems is their iso-
lated nature. There is relatively little spillover into other concepts, often
because of basic similarities between the foreigner’s practices and our
own. This is not to suggest that yantai is isolated from other concepts,
but rather that the problem yantai presents is isolated. There are cer-
tainly differences between Chinese calligraphic practice and contempo-
rary American calligraphic practices, but with a few minor adjustments
(like the introduction of “inkstone”), the latter’s vocabulary can readily
be used to score utterances concerned with the former.

Brandom has pointed out that sometimes even what looks like the
addition of a single word can be problematic. The following example will
help to make the point. Brandom writes that “When the prosecutor at
Oscar Wilde’s trial asked him to say under oath whether a particular
passage in one of his works did or did not constitute blasphemy, Wilde
replied ‘Blasphemy is not one of my words’” [Brandom 1994, p. 126].
Wilde recognized, that is, that using the word “blasphemy” brought with
it certain commitments that he rejected, even if he were to deny that a
particular passage was blasphemous. Brandom labels the process of
reflecting on and making explicit the commitments entailed by our words
“expressive rationality.” As Brandom puts it (rather grandly):

In Reason’s fight against thought debased by prejudice and propa-
ganda, the first rule is that material inferential commitments that are
potentially controversial should be made explicit as claims, expos-
ing them both as vulnerable to reasoned challenge and as in need
of reasoned defense. [1994, p. 126]

' In some cases one might introduce a phrase to correspond to the “missing object,”
depending in large part on accepted practice in one’s (meta-) language.
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My project in this book can be seen as in part the application of expres-
sive rationality to different communities’ rights discourses.

“Inkstone” is unlikely to raise anyone’s hackles, in part because of the
ways it ties to commitments and practices that we already endorse. It is
when problems are less isolated that the most radical conceptual differ-
ences occur. This is perhaps most likely when dealing with a vocabulary
of inter-defined theoretical terms, such as that associated with scientific,
ethical, or political practices. It has thus been primarily in studies of these
types of practices that theorists have spoken of the most extreme kind
of conceptual difference, incommensurability. In her pioneering Patterns
of Culture, for instance, Ruth Benedict wrote that different cultures
travel along “different roads in pursuit of different ends, and these ends
and these means in one society cannot be judged in terms of those of
another society, because they are incommensurable” [Benedict 1934, p.
223]. Thomas Kuhn and others have similarly argued that scientific prac-
tices and their attendant vocabularies can be mutually incommensurable
[Kuhn 1970, 1983].

Incommensurability is a tricky, often problematic, notion. I see it as a
limiting case of conceptual differences, applicable (if at all) when diver-
gences of practice and vocabulary are so pervasive that the task of
enriching one’s language, and so being able to score an interlocutor’s
utterances, seems hopeless. As Kuhn has put it, the question is no longer
of enriching one’s language, but of learning the other’s language — and
perhaps then teaching that language to still others [Kuhn 1983]. Even
this understanding of incommensurability, though, risks treating lan-
guage as overly static. “Incommensurable” sounds like a relation that
stands for all time: If language A is incommensurable with language B,
then sentences of the one can never be correctly translated into the other.
Given how much languages can change over time, this is a very strong
claim which is never adequately defended. While I believe that there can
be a variety of reasons why people’s linguistic practices can resist change,
it nonetheless seems preferable to say that languages are “incommensu-
rate” rather than “incommensurable.”"!

Interesting, real-world cases where there is the potential for com-
munication to fail tend to fall in between the extremes represented by
missing words and incommensurate languages. In the remaining chap-
ters of this book I will rely on Brandom’s conception of language to

"' For more discussion, see [Angle 1994].
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understand the changing relations between Chinese and Western rights
discourses, and I will exploit his notion of expressive rationality as I seek
a method of constructive, legitimate engagement across cultural and con-
ceptual differences. One important step in that direction will be to better
understand how conceptual differences can give rise to moral pluralism,
to which I now turn.

2.3 PLURALISM

If speakers of different moral languages systematically use concepts that
differ significantly from one another, then they are liable to talk past one
another. This is the simple idea behind the understanding of pluralism
that I will endorse. The spectrum of conceptual differences that we have
just examined opens up the possibility of moral pluralism. Consider the
initial dialogue between Wang and Smith. Depending on how the ques-
tions that dialogue raised are answered, Wang and Smith may come to
see that they are using a common concept, but disagree about certain of
its characteristics, or they may decide that their concepts are actually dif-
ferent, and that “rights” is an inadequate translation for “quanli.”

I need to emphasize how important this kind of decision can be. If the
two are disagreeing about a common concept, then one of them is mis-
taken. It would be like you and I visiting an art museum, and after taking
a tour, disagreeing about whether, for a painting to count as fuliginous,
it had to have predominantly gray hues. Neither of us had ever heard
the word before the tour guide used it, and we each came to a different
understanding, each taking on and attributing different commitments to
one another and the tour guide. Neither of us intends to create a new
word, of course; we are seeking to grasp a concept that is new to us but
familiar to art museum tour guides. There is no temptation in a case like
this to conclude that we are using different concepts; if we want to
resolve the dispute, we can simply swallow our pride and ask the tour
guide who is correct.

In the case of “fuliginous,” it seems clear that there is a single concept
because there is a single community using it: Their practices embody the
norms which determine what commitments can appropriately be attrib-
uted when someone uses the word. In an opposite kind of case, it is
equally clear that two different (though perhaps overlapping) commu-
nities are involved. Consider how silly it would be, for instance, for two
people to argue about whether a “foul ball” (in baseball) had to be dis-
gusting, as in “foul odor.” The two words may have had a common origin,
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but they have come to be mere homonyms, expressing two very differ-
ent concepts, each appropriate to its own context.

Our question is, Where does Ms. Wang’s and Mr. Smith’s dispute lie
on the spectrum between these two extremes? I say that it is a spectrum,
and not simply two options, in part because of the dynamic character of
linguistic practice. All of our practices change over time, thanks to both
conscious interventions and less conscious evolutions. As the previous
paragraphs have implied, one of the decisive factors in these changes will
be changes in the communities of which we see ourselves as members.
Part of being a baseball player or a baseball fan is coming to use “foul”
in a new way, alongside the old way. In some cases, becoming a mem-
ber of a different group might put pressure on one to give up one’s old
way of speaking. One of my friends in college had grown up in a small,
homogeneous community near the Rocky Mountains. It wasn’t long
after becoming a member of the diverse student body at an east-coast
university that he realized certain words he used, often in jokes, were
making others uncomfortable, and he was led to reflect on the inferen-
tial connections that others, at least, drew from his utterances. He very
likely was reflecting at the same time on the inferential proprieties to
which his concepts were committing him. He soon stopped using the
words, no longer willing to countenance their implications. As we saw
earlier, Brandom calls this expressive rationality. It is at least part of the
process that Wang and Smith may be prompted to undergo as a result
of their encounter. As a result of complexities like this, assessing the
dispute between Wang and Smith will require more than just answers to
the questions I posed earlier. Determining whether they disagree about
a shared concept, or are using two different concepts, is in significant part
a practical question about with which communities they identify, and
thus to which norms they are subject.

At one end of the spectrum, we might imagine two communities with
moralities that are undeniably different and expressed in different lan-
guages, but which speakers of each language can readily understand
and translate into their own language. Since a long-lived language like
English or Chinese has been used over the centuries to express a variety
of moralities, it is perhaps unsurprising that speakers of such languages
often can express in their own language the claims made by adherents
of quite different moralities. Although “rights” may be the dominant
idiom of Western morality at the end of the millennium, we still find in
our vocabularies resources with which to discuss ideals of virtue, charity,
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chivalry, honor, and many others."? If we were to encounter a commu-
nity speaking the language and committed to the ideals of Victori-
an England, we could easily understand them, even as we objected
(perhaps) to their paternalism.

At the other extreme are cases in which moral languages are so dif-
ferent that some philosophers have labeled them “incommensurable.”
Originally, “incommensurable” meant that two distances could not be
measured on a single scale. Under the influence of philosophers like
Kuhn and Maclntyre, its application has been extended to words of one
language being inexpressible in another’s terms. While I think there is
considerable value to the arguments that have been made in the name
of incommensurability, I have found such discussions to suffer from a
number of important failings. First, as explained earlier, most accounts
of incommensurability treat language as overly static; it is preferable
to say that languages are “incommensurate” rather than “incommensu-
rable.” A second problem with incommensurability is that it is too blunt
an instrument. Arguments for it tend to be all-or-nothing: Either two lan-
guages are incommensurate, or they are not. This is unsatisfactory both
because it gives one insufficient room to analyze the whole range of
conceptual differences that can exist between languages, and because it
introduces an artificial precision into what is ultimately a messy, practical
question. The practical nature of incommensurability is a third issue that
is often missed, though Mario Biagioli, at least, has paid it considerable
attention. Biagioli argues that Galileo and his Scholastic rivals purposely
kept their claims incommensurable from one another in order to pre-
serve their socio-professional communities [Biagioli 1990]. Whether or
not this case is best understood in terms of full-blown incommensurate
languages, it nicely illustrates the ways in which the commitments of
one’s community can help to shape the words one uses.

As far as I am concerned, incommensurateness is simply the limiting
case of conceptual distance. If communication breaks down between two
people in the way that I sketched earlier, and resists sustained efforts
to reestablish it, then we may suspect that the people’s languages are
incommensurate with one another. Perhaps this failure of communica-
tion is confinable to certain fields of discourse and to certain fragments
of the respective languages; it may be, for instance, that we are able to
communicate about baking but not about morality. Radical failures of

12 See [Stout 1988] for a helpful discussion of this idea.
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communication are unlikely to be too local, though, since when the
problem is confined to a few words, a bit of linguistic enrichment will
more often than not solve the problem, as we saw earlier in the missing-
word case.

Locating people and their communities on the spectrum of conceptual
differences is not a simple matter, and I feel it serves no purpose to arti-
ficially place Smith and Wang somewhere on the continuum. They are,
after all, merely a thought experiment, however much they are derived
from things people have actually said. I will draw on the tools and ideas
of this section in my subsequent discussions of whether or not the moral-
ities containing different communities’ rights concepts are plural, as Liu
Huagqiu claims.
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The Consequences of Pluralism

HE LESSON OF THE LAST CHAPTER has been that if there

is moral pluralism in our world, it is there because the concepts with
which different groups make moral judgments are different from one
another — perhaps radically so, perhaps in more mundane ways. This is
not to say that our languages determine what we think; rather, it is our
practices and the commitments they entail that shape our languages. As
our commitments change, so too can the meanings of our words, or even
the words we use themselves. One of the goals of this chapter is to think
about the ways in which these changes can occur as we interact with one
another.

Chapter 2 was motivated in large part by Liu Huaqiu’s claim that the
Chinese concept of rights differed from corresponding Western concepts.
In order to know what to make of this claim, we needed to understand
better what it means for concepts to differ from one another. We came
to see concepts as emerging from relatively stable agreements in a com-
munity’s norms, rather than as single, unchanging things that people had
to share for communication to succeed. Concepts are more messy and
complicated than Liu’s formulation envisioned.

This chapter is motivated by the second of Liu’s claims — that since the
Chinese have a concept of rights different from those of their persistent
critics, they should not be held accountable to these concepts different
from their own. We can generalize his idea: There is a plurality of sets of
moral concepts, and one is bound only by those sets that are like one’s
own. This second claim takes pluralism for granted, and derives from it
an important practical conclusion. For the purposes of this chapter, I will
grant the claim’s premise and consider whether Liu’s conclusion follows.
We will see that just as in the previous chapter, things are more messy
and complicated — and more interesting — than Liu imagines.
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To say this is not yet to say that moral pluralism currently exists in our
world, and in particular I have not yet argued that the moralities of China
and the United States are actually plural. If what I have said above is
correct, the actual existence of moral pluralism is not something that can
be established through a priori argument. It must be argued case by case
based on concrete situations. We also need to recognize that the exis-
tence of pluralism in a particular case is itself a normative question:
Groups A and B may disagree on whether they should be understood as
part of a single community subject to a single set of norms, or as two sep-
arate communities each with its own morality. I will argue in subsequent
chapters that at various stages in their development, there have existed
significant conceptual distances between Chinese and Western morali-
ties, and this despite the degrees to which adherents of the different
moralities come to engage with one another. In my concluding chapters
I will suggest that some important differences remain, though diversity
and contestation internal to both Chinese and Western communities
make sweeping conclusions problematic. A central goal of the present
chapter is to show in an abstract way how substantial, constructive
engagement is possible even if differences between moralities persist; in
the book’s last two chapters, I will look at concrete ways in which such
engagement can be undertaken.

What, then, are the consequences of pluralism? The short answer is, It
depends. It depends on the structure and content of our values, and on
theirs; on what costs we pay for interfering with them, and for not inter-
fering; and on the relations of power between us and them, among many
other things. It also depends on what we take the implications of plural-
ism to be for our commitment to our own values. Does moral pluralism
mean that our own morality loses its grip on us? I will argue that it should
not, though reflecting on pluralism may cause that grip to relax ever so
slightly. After this, I will turn to the various strategies that we can adopt
toward others with different moralities, which range from static attitudes
like ignoring, repressing, or accommodating, to various kinds of more
dynamic engagement. In fact, we can often do more than one of these
things simultaneously. In the chapter’s final section, I will look at the pos-
sibilities for, and implications of, divided communities (both ours and
theirs) and multiple strategies.
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3.1 OUR OWN VALUES

Is skepticism, subjectivism, or even nihilism a sensible response to plu-
ralism? I believe not. They are overreactions to pluralism, reactions
based on the unrealistic expectation that there should be a single set of
concepts to which all people should adhere. I will argue that we can
retain commitment to our own values through reliance on local justifi-
cations similar to those advocated by the well-known pragmatist philoso-
pher Richard Rorty. In fact, we can do better than Rorty recognizes, since
a certain kind of general argument is available to defend our values.
I conclude this section by urging that we not fall prey to hubris and
expect too much from our justifications. We must not rely too much on
our common “human natures,” for in that direction lies either closing
our eyes to pluralism or embracing skepticism.
I begin with the following suggestion from Richard Rorty:

Deweyan pragmatists urge us to think of ourselves as part of a
pageant of historical progress which will gradually encompass all of
the human race, and are willing to argue that the vocabulary which
20th century Western social democrats use is the best vocabulary
the race has come up with so far (by, e.g., arguing that the vocabu-
lary of the Cashinahua cannot be combined with modern technol-
ogy, and that abandoning that technology is too high a price to pay
for the benefits the Cashinahuas enjoy). . .. Pragmatists hope, but
have no metaphysical justification for believing, that future univer-
sal histories of humanity will describe 20th century Western social
democrats in favorable terms. But they admit that we have no very
clear idea what those terms will be. [Rorty 1991, p. 219]

Rorty describes the beginnings of an argument that a twentieth-century
Western social democrat like himself might make to explain why he was
committed to his moral vocabulary and values instead of to those of
the Cashinahua.' It is a local justificatory story, since it only applies to a
potential choice between Rorty’s values and those of one alternative.
Some of the considerations offered in defense of social democratic
vocabulary and values, of course, might be used repeatedly in other local

! Rorty uses the Cashinahua, a group of around 2000 in Brazil and Peru, as an arbitrary
example of a pre-modern society. Interestingly enough, there exists a rough translation
of the Universal Declaration of Human Rights into the Cashinahua language; see
(http://www.unhchr.ch/udhr/lang/cbs.htm), accessed 3/13/01.
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justificatory arguments, but there need be no general justification that
shows one’s own system to be superior to all possible rivals.

In another essay, Rorty recommends that we “see the choice between
vocabularies as made neither within a neutral and universal meta-
vocabulary nor by an attempt to fight one’s way past appearances to the
real, but simply by playing the old off against the new” [Rorty 1989,
p. 73]. Rorty maintains that good liberals should “regard the justification
of liberal society simply as a matter of historical comparison with
other attempts at social organization — those of the past and those imag-
ined by utopians” [ibid., p. 53]. According to Rorty, such justifications
should be like “choices of friends or heroes. Such choices are not made
by reference to criteria. They cannot be preceded by presuppositionless
critical reflection, conducted in no particular language and outside any
particular context” [ibid., p. 54].

There is much to what Rorty says: Historical comparison is important
and “presuppositionless critical reflection” is not. Still, these ways of
articulating the sense in which evaluative arguments are not general
present us with a false dichotomy. It is true that stressing modern
technology, for example, appeals to the values and costs recognized by
Western social democrats themselves. It may well be that Rorty’s argu-
ment would get no grip on current members of the Cashinahua people.
Be this as it may, it is crucial that there is more that we can say to
ourselves about why we are committed to our own values, which may or
not be the case for friends and heroes, depending on what we take
friendship or hero worship to entail.

First of all, it is clear that the moral values we embrace bear relations
to one another and to a variety of non-moral matters. Rorty himself, for
instance, finds cruelty to be “the worst thing we do” [1989, p. xv]. Even
if we agree with his subsequent assertion that for “liberal ironists” like
himself, “there is no answer to the question ‘“Why not be cruel?’,” we can
still insist that even for such “ironists,” there are important relations
between “avoid cruelty” and other values. To give one example, it is
apparent that on Rorty’s telling, we can give reasons why we should
endorse some values: In response to “Why not torture?” we might
answer “Because it is cruel.” These relations do not ground “presuppo-
sitionless critical reflection” on why we value what we do, but they do
allow us to say rather a lot about why we value X rather than Y, or why
avoiding B carries more weight with us than avoiding A. We will see later
that not only can this sort of discussion help us to understand our values
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and why we care about the things we do, but it can also lead to produc-
tive engagement with those committed to other moralities.

Rorty might agree with my argument in the previous paragraph, but
he will still insist that there is no answer to “Why not be cruel?” I do not
believe that there is a single context-, community-, and tradition-
independent answer, but Allan Gibbard has shown that reasoning about
moral and other norms often depends on appeals to what he calls “epis-
temic norms.” Epistemic norms are the standards we use for evaluating
what to believe: When should we give credence to another’s claims?
When are we willing to grant authority to another’s commitments, such
that we can inherit entitlement to those same commitments? In one
example, Gibbard imagines himself arguing with an “ideally coherent
anorexic” who believes that it “makes sense to starve herself to death
for the sake of a trim figure” [Gibbard 1990, p. 192]. Now suppose the
anorexic were to challenge Gibbard: “How do you know that I'm being
irrational? What’s your justification?” Gibbard writes that

I of course can issue the same challenge to her, and the mutual chal-
lenges may do nothing to advance the conversation. They may be
met with mutual dogmatism. Or instead they may undermine the
confidence of both of us, leaving us normative skeptics. They may,
on the other hand, allow for some further assessment of our oppos-
ing normative claims. She, after all, can lay claim to one special
source of normative authority: it is she who is living her life; it is she
who experiences what it is really like to be in her circumstance.
I must answer this epistemological argument with one that favors
my own normative authority, or else I must give up the claim I have
been asserting. This may in the end not resolve our fundamental
disagreement, but then again it might. [1990, p. 193]

How might the dispute be resolved? If Gibbard comes to realize that the
anorexic has a convincing story she can tell explaining how she knows
that she’s being reasonable, and he has no such story for himself, he might
give in. Not to give in would be dogmatic, since it would mean refusing
to grant the anorexic epistemic legitimacy, despite the fact that she meets
all the requirements of his own epistemic norms.

This is not to imply that dogma has no legitimate place in cross-
cultural moral encounters. In general, I can imagine as many as three
different reactions to other communities’ epistemic norms. The first is
that we either share their norms or at least see theirs as plausible; in
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either case, we choose to treat them as competent normative judges, to
borrow Gibbard’s terminology. This means that we expect them to be
moved by the same issues that move us, and also that we expect to find
considerations they offer coherent and sometimes convincing. I say
“sometimes” because granting others competence is not the same as
deeming them infallible: Just as we make mistakes and change our minds
about normative issues, which can after all be very complex, so they, too,
may not have thought things through as clearly as we — or they — might
desire. Granting normative competence lays the groundwork for sub-
stantive engagement between our morality and theirs, in ways that I will
discuss later.

A second type of reaction, still not dogmatic, would be to have rea-
sons for thinking someone else’s epistemic standards to be inferior to
one’s own. Call this a clash of epistemologies. For example, Alasdair
Maclntyre has imagined an encounter between adherents of ancient
Confucian ethics, with its focus on “ritual propriety (/i),” and classical
Aristotelian ethics [MacIntyre 1991]. What might happen if MacIntyre’s
Aristotelians tried to convince the Confucians to abandon judging things
in terms of /i?

The epistemic norms to which the Confucians might appeal in order
to justify or explain the importance of /i would include giving authority
to the words of sages, both as recorded in the various classics and as con-
firmed by the spontaneous reactions of properly trained contemporary
Confucians. Aristotelians might insist on reasoning from certain first
principles which are necessary for objectivity, an objectivity which,
Maclntyre says, “is already itself understood in a specifically Aristotelian
way as both presupposing and employing formal and teleological princi-
ples alien to many rival modes of thought” [1991, pp. 108-9]. We can see
that Confucians would very likely be unmoved by the Aristotelians’
appeal to objectivity. The epistemic norms that the two groups recognize
as governing their ethical discourses are different enough to provide no
push toward mutual accommodation. As far as the Confucians are con-
cerned, the Aristotelians abide by inferior standards, and vice versa. Such
an inconclusive result to a debate over proper epistemic norms would
tend to lessen or even sever mutual interaction, just like a thoroughly
dogmatic response.

What, then, of plain dogma? Can we simply refuse to grant others
normative authority even if we lack a story about why they judge poorly?
This brings us back to the case of the anorexic: what if she says she
is applying the same sort of epistemic norms that I endorse? Can I
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nonetheless reject her conclusions? Gibbard argues convincingly that
there is a coherent way in which I can do this, though it has significant
consequences. | can treat normative judgments via-a-vis the anorexic as
“parochial.” This means to deny others potential normative competence
simply on the grounds that they are not “one of us” [Gibbard 1990, pp.
206-8]. Parochialism does not rest on generic qualifications that they
might fulfill, but simply fail to, like being trained in the Confucian
classics. The examples of treating people parochially that come readily
to mind often have racist or nationalist overtones: During World War
II, perhaps some Americans refused to grant normative competence
to Japanese-Americans simply because they weren’t adequately
“American,” rather than because of any genuine fear that they were
spying for America’s wartime enemy.?

Parochialism can be coherent — though it does seem morally noxious
from where I sit — so long as it is not relied on to make demands on
those to whom one is denying competence. To continue my example,
Americans can coherently explain to one another why they are refusing
to heed the moral judgments of the Japanese-Americans whom they
have interned by saying that “they are not competent judges of these
things, because they are not real Americans.” It might well be immoral
by these Americans’ own lights to act this way, but it is not incoherent.
What they cannot do is make demands on the Japanese-Americans
themselves. Gibbard explains that such demands “have an air of brow-
beating. [We would be asking them] to accept what [we] say, but for no
reason [they] could accept in the same terms. We are inhibited, normally,
from making such demands. We are embarrassed if we are shown to have
made them” [1990, p. 207]. In short, to treat others parochially cuts us off
from ordinary normative discussion with them.

We can respond dogmatically to Gibbard’s anorexic, if we have no
other means to resist her claims, but doing so brings with it the costs just
outlined for parochialism. Returning to the main theme of this section,
I see no reason why an encounter such as Gibbard has described might
lead us to become “normative skeptics.” In a spirit similar to that of
Rorty’s imaginary dialogue with members of the Cashinahua, we can
readily come up with reasons why our beliefs and values about eating,
nutrition, and self-image are superior to those of the anorexic, even if
these are not reasons that convince her — even if, in a very extreme case,

2 For a related discussion, see Chad Hansen'’s discussion of the “Asian Values Excuse” in
[Hansen 1997].
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we have no recourse but parochialism. So long as we are consistent in
applying our own moral and epistemic standards, the simple knowledge
that other moralities — and other epistemologies — exist should not
undermine our own commitments. Still, if we engage with these alterna-
tive moralities, it is possible that we will come to view them as at least
in part superior to our own. Such possibilities are part of granting nor-
mative competence to others.

Local justifications, while adequate to ground continued commitment
to our values, do nonetheless lead to some limits on that commitment.
Rorty writes: “Pragmatists hope, but have no metaphysical justification
for believing, that future universal histories of humanity will describe
20th century Western social democrats in favorable terms.” Why can’t
pragmatists be more certain? Rorty argues that the limited commitment
he describes is the best we can achieve while at the same time recogniz-
ing that how we got here is the result of a contingent historical process.
Social changes and other processes over which we have little control can
greatly influence the morality to which future people and even our future
selves will be committed. I’ll call this attitude long-term fallibilism. We
don’t know how things are going to turn out in the long term. We could
turn out to be a moral dead end. We may be very confident that we have
improved on those who preceded us, by recognizing the immorality of
slavery, for instance. We nonetheless feel that the presence of other
groups with other moralities, many of them with histories equal to or
longer than our own and to whom we cannot give reasons to give up
their way of judging the world, requires that we remain open to the pos-
sibility that in the long term our morality will be abandoned.

Long-term fallibilism is a familiar attitude in many fields of human
endeavor. The histories of science and medicine, for instance, should
make it very clear that the particular theories or treatments upon which
current practitioners rely could well turn out to be mistaken. Currently
used cancer therapies might turn out to be doing more harm than good;
the latest “discoveries” in subatomic physics might be relying on funda-
mental misconceptions. This does not lead to abandoning medicine or
physics, though: Theorists do well to be open-minded, but are nonethe-
less committed to their current ways of thinking and acting. Reflecting
on morality in the face of pluralism — and indeed, our own moral tradi-
tion’s complex history — should lead us to a similar attitude.

One reason to be still more sanguine about our values derives from
qualifying Rorty’s assumption that the world’s many different moralities
are segregated from one another, each representing a choice of language,

56



Static Attitudes

culture, life. In the preceding chapter I have described a broader range
of conceptual differences according to which some moralities overlap
more and some less. As we move through the Chinese rights tradition in
the chapters that follow, we will also see how dynamic moralities can
be, as well as how complex their interrelations with other moralities
can become. Because of overlaps and interactions, it becomes less easy
to see distinct moralities as belonging to an “us” and a “them.” It is at
least possible, in many cases, to argue that we and they compose a single
community, at least on some issues. Instead of Rorty’s local, bilateral jus-
tifications, overlap and interaction thus push us toward more general
justifications as we think about one another as belonging, partly and con-
tingently, to overlapping communities. I will pursue some of the impli-
cations of this thought further in this chapter’s final section.

3.2 STATIC ATTITUDES

Moralities can be plural, and yet we can remain committed to our own
values. What, then, are we to make of those committed to other morali-
ties? Gibbard suggests that there are three possibilities: We can strive to
ignore them, we can seek to coerce them into accepting our values,
or we can endeavor to work out some means of accommodating the
differences. The differences between these depend on several factors,
including power, costs, and the contents of one’s own values. These
three strategies have in common the assumption of a primarily static
relationship between us and them. Even repression, which aims to force
them to share our values, looks to a single, unchanging solution to our
differences with them. After I have discussed these static strategies, I will
turn in the next section to the more dynamic and open-ended idea of
engagement.

3.2.1 Ignoring

There is a range of situations in which we might want to simply ignore
a group with a morality different from our own. Most benign — at least
in the short term — are cases in which groups have relatively little to do
with one another. Gibbard calls this “isolation,” writing that “groups are
isolated on a topic if they can disagree on it without much loss — as they
count losses” [1990, p. 235]. Whether this is possible depends on how
much and what kinds of interaction groups have with one another. Rela-
tions between European nations and China prior to the Opium War
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(1839-1842) provide an interesting example of isolation. There were
certain kinds of interactions between these groups. Narrowly defined
commercial transactions took place in restricted areas; a few diplomatic
missions were received in Beijing; small numbers of missionaries were
allowed to teach and translate. The diplomatic missions were treated pri-
marily as curiosities on both sides. European traders were willing to
abide by the limits put on their commerce; significant engagement with
one another’s values was not necessary. The case of the Jesuit mission-
aries is perhaps a partial exception to overall isolation, reminding us that
it is important to consider internal complexities in all cross-cultural sit-
uations. The Jesuits worked assiduously to create a moral language that
would bridge Christian and Chinese values and beliefs. While it is diffi-
cult to point to any direct influences on Chinese moral thinking, leading
Jesuits were certainly participants in seventeenth-century China’s moral
discourse, at least to some extent. Since the Jesuits’ influence was small,
we can still say that on the whole the relation between the larger groups
was one of isolation.?

Isolation, then, is ignoring another group when it is easy to do so.
Sometimes it is much harder to ignore another, but it may nonetheless
seem like the only choice. Consider two groups, one with dramatically
less power than the other. Good examples might be the relations
between Americans of the nineteenth century’s westward expansion, on
the one hand, and various native American nations, on the other. In some
cases the latter tried to settle — often with limited success — for some
manner of accommodation with the former’s values. In others cases,
though, native Americans sought simply to ignore those with whom they
would not accommodate and whom they had not the power to repress.
Ignoring was not completely passive, of course; it often involved great
costs associated with relocation. In the end, it was not a viable strategy,
given the extent of the white men’s ambitions.

The long-term success of ignoring others depends on multiple factors,
many of them associated with the dynamics of power, as both of the pre-
ceding examples suggest. It may have been the obvious strategy for
China prior to the Opium War, but the different fates of China and Japan
in the hundred years since then suggest that isolation can turn into more
costly ignoring almost without one realizing it.

* It is worth adding that the Jesuits’ understanding of Chinese thought was transmitted
back to Europe and exerted a detectable, but again small, influence on European moral
discourse. See [Jensen 1997].
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3.2.2 Repressing

If we do not (or cannot) ignore others, and yet we persist in judging dif-
ferently from them, then we must choose whether to attempt repression
or to seek some kind of accommodation. Gibbard defines repression as
“coercion held illegitimate by the people coerced” [1990, p. 236]. As he
notes, not all coercion is repressive in this sense. Two nations might agree
to allow themselves to be coerced by an international organization like
the International Criminal Court or the World Trade Organization
as part of a scheme of accommodation; I will discuss this kind of possi-
bility below. Repression is also closely bound up with power relations,
since successful repression depends on being able to impose it on an
unwilling other. Native Americans waging war against white settlers
might be best conceptualized as attempting repression, since they were
neither ignoring nor accommodating their enemies. Repression may
have been the last, best hope for the survival of their way of life, but
because of technological- and demographic-based imbalances of power,
it failed.

Gibbard argues that “repression is always a bad. It shifts the basis of
normative discussion, and it subverts a valuable kind of respect we may
have for each other” [1990, p. 237]. Gibbard believes that discussion over
moral and other norms normally takes place in an atmosphere free of
threats, wherein each participant is free to say whatever he or she would
like. When repression is threatened, normative discussion loses this
autonomy, which is a cost to all involved. He also maintains that it is
“part of our discursive nature” to value respecting others, in the sense of
being willing to “treat others in ways they themselves find legitimate”
[1990, p. 238].

What should we make of these claims? First, note that Gibbard has
not asserted that repression is always wrong, nor that it is always worse
than some other, non-repressive alternative. As the example of native
Americans showed, people may find that, in certain circumstances,
repressing others is their best option. Still, Gibbard insists, repression
is never without cost even to the repressors — not to mention the
repressees: it “shifts the basis of normative discussion” and “subverts a
valuable kind of respect.” The latter claim Gibbard ties explicitly to our
“nature”in a way I find problematic.* He takes an unsupported leap from

* In most of his book, Gibbard handles evolutionary explanations quite deftly; this attempt
to derive a specific normative conclusion from human nature is uncharacteristic.
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his observation that all humans engage in discussion of norms to the con-
clusion that all people must value discussions which “treat others in ways
[these others] themselves find legitimate.” This ignores Gibbard’s own
insight, discussed in greater detail later, that groups sometimes refuse to
accord others the status of potentially competent normative judges. Even
groups who fully endorse the egalitarian, respect-based model of nor-
mative discussion favored by Gibbard may still recognize that a parent
subverts no valuable respect when he or she “represses” small children.’
Some groups will place more importance than others on explicitly hier-
archical relationships, but it is easy enough to see that adults occupying
different roles in a society might be accorded different degrees of
normative competence. If only scholars trained in the dialectic, to
borrow one of Gibbard’s own examples, are competent moral judges,
then why should it trouble such a scholar to insist that a non-initiate bend
to his will?

We cannot conclude from our “natures” that normative discussions
ought to be carried out in an atmosphere of egalitarian respect.
Gibbard’s assertion that such discussions are “normally” carried on free
from threats also deserves closer scrutiny. Coercion comes in many vari-
eties. Power imbalances are surely a common feature of normative
encounters, and it can often be difficult to disentangle what is voluntary
and what is not, what is held illegitimate and what is not. Consider
Chinese endeavors to gain access to favorable trading relations with
various developed nations. Supposing for a moment that the Chinese
can be thought of as a single group and that they have distinctly dif-
ferent notions of human rights than do the developed nations, can
we not imagine them voluntarily agreeing to being treated in a way they
find illegitimate — to being repressed — because the costs of not being
able to trade would be still greater? What attitude ought members of
developed countries have toward such a result? They may well think it
inferior to a voluntary and non-repressive agreement, perhaps in part
because it strikes them as lacking in the kind of respect with which
Gibbard is concerned. But this seems to be only a contingent possibility
and not one, to return to the theme of the previous paragraph, that
can have roots in our natures. The World Trade Organization is a long

> Given the value placed on respect in such groups, the relationship between parent and
child presumably will be an evolving one, with egalitarian respect playing an increasingly
important role as the child matures.
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way from the hunter-gatherer environments in which our ancestors
evolved.®

I have been disagreeing with Gibbard’s assertion that repression must
always be a bad, but I certainly agree that it will typically have costs. It
may of course undermine the sort of respect that Gibbard emphasized,
supposing that we value such respect. Depending on how we go about
coercing the others, it will probably have other costs as well, though
these will vary with power relations, among other things. Other groups
may come to fear that they, too, will be repressed, leading to long-term
problems for us. Repression may also sit very uncomfortably alongside
simultaneous engagement with the same group on normative issues.
I will discuss engagement below, and then turn in the final section of
the chapter to more detailed consideration of which strategies can
be pursued together — and why we might prefer some combinations
to others.

3.2.3 Accommodating

If we cannot or will not live apart, and cannot or will not repress the
other, some form of accommodation must be reached. This is true even
if we also pursue a policy of engagement which aims at reaching
consensus. We must have a means for dealing with current differences,
whatever the long-term prognosis. In English the best-known words
for describing accommodation are “tolerance” and “toleration,” and
in Europe and the United States the most famous cases of tolerance
concern religion. While most scholars agree on the historical causes of
religious toleration, there is widespread disagreement on the proper
scope and meaning of toleration today. This disagreement is readily
explicable when one realizes that there are good reasons for viewing
practices that could well be called toleration from both broad and
narrow perspectives, as we will see. I will follow Gibbard’s lead — though
differing with him significantly on the specifics — by distinguishing accom-
modation, as a broad phenomenon, from folerance, which will be defined
more narrowly. Tolerance is a special case of accommodation. Even then,

% Sociobiological accounts often ignore the enormous differences between the environ-
ments in which humans evolved, and that which we now inhabit; given that phenotypes
are the results of the ways that genotypes express themselves in particular environments,
these differences can be extremely important. See [Kitcher 1985] for discussion.
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as we will see, there are reasons not to insist on too firm a distinction
between tolerance and other flavors of accommodation.

In order for the relationship between two groups to count as accom-
modation, two conditions must be fulfilled. First, they must significantly
and persistently disagree with one another. Second, they must nonethe-
less prefer to interact in accord with norms of accommodation, rather
than try to repress one another. In the typical case, both sides will com-
promise to arrive at shared norms of accommodation, but I see no reason
why this is essential. If only one side finds that it must commit to a new,
inferior (from its perspective) set of values in order to get by, this is still
accommodation rather than repression as long as the side that compro-
mised did so willingly, as a result of a process it found legitimate. The
difference between such an accommodation and the voluntary agree-
ment to be repressed that I discussed earlier is slight but significant. In
both cases, it likely will be the less powerful side that changes its values;
the difference is over whether the compromiser has any genuine com-
mitment to the new values. In the case of an accommodation they do:
They see the accommodation as a legitimate basis on which to interact.
In the case of repression, they do not, and presumably will ignore the
new values whenever they can get away with it. I do not claim that this
distinction is always clear in the real world, particularly because groups
are never as unified as my discussion in these paragraphs has been
assuming.

One of the most interesting forms that norms of accommodation can
take is a set of thin values on which there is (or appears to be) mutual
agreement, despite disagreement at the level of thick values. As I dis-
cussed in the book’s Introduction, thin values are moral and political
commitments that have shed most of their ties to specific moral tradi-
tions, languages, and histories. It is hoped that different groups can agree
on certain thin values, despite disagreeing on the thicker reasons why
one ought to be committed to those values. I also explained in the In-
troduction that there are two different ways in which thin values can be
derived. One approach, which I found problematic for several reasons,
is to look for lowest-common-denominator values. The alternative is to
build a thin set of values out of a specific thick morality. I found Rawls’s
specific implementation of this strategy to be unconvincing, but con-
cluded that it held more promise than the lowest-common-denominator
option. We can now see that two or more groups’ arriving at a shared set
of thin values is a particular case of the more general phenomenon of
accommodation. If we and they, in consultation with one another, arrive
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at a set of values on which we are willing to agree, and on the basis of
which we can fruitfully interact, then we have constructed thin values to
serve as our norms of accommodation.

I noted in the Introduction that dealing with one another based upon
thin values — and more generally based on norms of accommodation —
should in most cases be understood as a second-best solution: better than
repression or isolation, but worse than arriving at a thicker consensus. I
do not base this claim on any confidence in or commitment to One Truth
on which all moral discussion must ultimately converge; I do not even
hold that we must imagine the possibility of such a Truth for our discus-
sions to make sense. Instead, we should view accommodations as second-
bests for two more pragmatic reasons. First, if without any coercion from
us, they arrive at thick values which more closely approximate our own,
despite their different historical, cultural, and other experiences, that
should give us added confidence in the viability of our own values — not
enough to overcome our long-term fallibilist attitude, but a comfort
nonetheless. Second, to the extent that their thick values move away
from ours, they may cease to feel justified in endorsing the thin norms
of accommodation. Accommodation relies, recall, on each group’s inter-
nal sense that accommodation is better than the alternatives. If the ways
they evaluate those alternatives change, then the grounds for the accom-
modation may fall away. Merely thin agreement, in short, is more fragile
than robust consensus.

These considerations push us toward finding a thick enough moral
consensus to sustain rich interactions over the long term, but I want to
note that a consensus which falls short of full agreement may be ade-
quate, and may in fact be preferable to full agreement for other, equally
pragmatic reasons. Complete unanimity might be tedious; it might cause
us to lose out on chances for learning from different perspectives and
different experiences. I am comfortable allowing for such possibilities
since I have offered pragmatic reasons why I believe we will tend to find
accommodations to be second-best, rather than metaphysical reasons
why we have to do so.

Gibbard identifies two types of accommodation, modus vivendi and
toleration. On Gibbard’s telling, the two have much in common: They
both represent groups seeking agreement on second-best norms in order
to avoid paying the costs associated with failure to agree. In both cases,
the costs one avoids through accommodation may include losses in war,
expenses of policing repression, and lost cooperation [Gibbard 1990,
p. 244]. It is avoiding these costs that motivates a modus vivendi. As we
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have already seen, Gibbard also believes that repression is costly because
of the lost mutual respect it entails. When one’s motivation for accom-
modation begins to center on restoring such mutual respect, Gibbard
argues, then genuine toleration becomes possible:

The initial pressures [toward accommodation] may be those of a
modus vivendi, and those pressures may continue to help sustain the
arrangement. Part of the reward of accommodation, though, is this
kind of mutual respect. In time it may seem enough to justify the
accommodation. Groups then have achieved toleration. [1990, pp.
244-5]

Toleration, we might say, comes from seeing moral value in the accom-
modation, rather than just an avoidance of harms. The qualifications I
have already made about Gibbard’s understanding of respect still hold;
I cannot agree with him that this is something we must all value. Still, it
does seem like a value many moralities today endorse, and thus a likely
motive for accommodation.

The distinction we see in Gibbard between a positive, moral motiva-
tion for accommodation and a negative, prudential motivation is mir-
rored in an essay by Bernard Williams. He argues that to the extent
someone values individual autonomy, toleration will also be valuable to
that person, since only by letting others make their own choices does one
respect their autonomy. He emphasizes, though, that this positive evalu-
ation of tolerance is based on the acceptance of other substantive values
(like autonomy); toleration does not “rise above the battle of values”
[Williams 1996, p. 25]. He elaborates:

The people whom the liberal is particularly required to tolerate are
precisely those who are unlikely to share the liberal’s view of the
good of autonomy, which is the basis of the toleration, to the extent
that this expresses a value. The liberal has not, in this representation
of toleration, given them a reason to value toleration if they do not
already share his other values. [ibid.]

Williams, in other words, understands more clearly than Gibbard the
possibility of someone’s not seeing positive value in tolerance. Williams
takes comfort, though, in the fact that there are motivations for what he
calls the “practice of toleration” other than actually finding toleration to
be a value. In particular, he suggests that the “practice of toleration” can
be “underlaid by . . . an understood balance of power” [Williams 1996, p.
22]. By this he means a “Hobbesian equilibrium, under which the accep-
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tance of one group by the other is the best that either of them can get”
[ibid., p. 21]. A “practice of toleration” undergirded by such an equilib-
rium is thus much the same as Gibbard’s modus vivendi.

Of the static attitudes surveyed in this section, accommodation is obvi-
ously the most attractive, given the difficulty or undesirability of achiev-
ing isolation in the contemporary world. In most situations it will not
make sense to settle solely on one of these static strategies, however.
Values change, sometimes as a result of conscious efforts and sometimes
as collateral effects of economic, social, or other sorts of processes. To
the extent that it is possible to influence the direction of these changes,
we ought to endeavor to do so, lest we end up in situations less desirable
(from our perspectives) than the current moment. I call active efforts to
influence the values of others engagement, and 1 now turn to a discus-
sion of the types and logics of engagement.

3.3 DYNAMIC ENGAGEMENT

In this section I explore issues related to the questions of whether and
how we can engage with members of a community whose morality is dif-
ferent from our own. When the conceptual distance between moralities
is great, only limited kinds of engagement will be possible, which I discuss
first. More substantial engagement requires communicating well enough
to judge whether to accord others normative competence, on the basis
of which genuinely open, reasoned discussion can take place. I end with
consideration of non-discursive kinds of engagement and of the norms
that ought to govern such practices.

3.3.1 Pragmatic Disagreement

A good first step is to see whether we can understand their moral rea-
soning well enough to assess it in our terms. If not, then there is consid-
erably less room for reasoning, though other types of engagement may
still be possible, which I will discuss later. Suppose that we recognize that
they condemn an action which we endorse, but that there is considerable
difference in what each side takes the action to be. The concepts
expressed by verbs and adverbs, after all, are no less inferentially artic-
ulated than other concepts. We may find ourselves unsure how to trans-
late the word — or make sense of the concept — with which they have
categorized an action. In such a case we may not, at least for the time
being, be in literal disagreement with them, since we are not sure what
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to make of their concept in our terms. So long as we can conclude that
they are condemning that which we endorse, we are still in pragmatic
disagreement.

If we find ourselves in pragmatic disagreement with them but unable
to communicate effectively about wherein or why we differ, it seems
clear that there is little room for our convincing them that they are mis-
taken. Situations like this, which I doubt are very common, are the most
radical of conceptual differences; I have suggested above that we call
the two languages “incommensurate” in such cases. There are only two
possible routes to reasoning with them in a case like this. First, linguis-
tic innovation on one or both sides might render the two languages ade-
quately commensurate for communication to succeed. Such changes may
be intentional or not, and they may be consciously resisted by those with
a stake in the current social-conceptual order.” Once they occur, engage-
ment along the lines sketched below can take place.

Another option is to learn their language from the ground up - to
acquire a “second first language,” as Alasdair Maclntyre has put it [1988,
p. 374] — and then to criticize their moral standpoint from the inside. I
will deal with this internal criticism in a moment, since it applies even
when conceptual differences are far less radical. The idea that we might
learn their language and then reason with them also suggests another
possibility: If we have learned their language and their value system like
natives, aren’t we perfectly placed to decide between the two systems?
Shouldn’t such a bilingual be able to judge which moral assessment
best applies to the action, whether or not the languages are incommen-
surate? MaclIntyre has discussed such a case, which he calls a “boundary
situation™:

Consider the predicament of someone who lives in a time and place
where he or she is a full member of two linguistic communities,
speaking one language, Zuni, say, or Irish, exclusively to the older
members of his family and village and Spanish or English, say, to
those from the world outside, who seek to engage him or her in a
way of life in the exclusively Spanish- or English-speaking world.
[Maclntyre 1989, pp. 184-5]

Granting for discussion that English and Irish moral languages are
incommensurate, and supposing that there is some action over which
English and Irish speakers come into pragmatic ethical conflict, could

7 For discussion of these complexities, see [Angle in press] and [Biagioli 1990].
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someone in such a boundary situation weigh the conflicting reasons he
or she is given by speakers of the two languages?

It certainly seems possible for someone in a boundary situation to be
gripped by two very different sets of ethical standards. Sometimes the
person will in effect be able to live two lives, holding himself or herself
to one set of standards when in their village and another when dealing
with business people from London. Immigrants or exiles may also find
themselves in similar situations. I'll call such people moral schizophren-
ics. If the moral schizophrenic is lucky, no circumstance will arise to force
an important choice in which the two sets of standards conflict. When a
choice must be made, though, there can be no simple weighing of one
reason versus another. The choice will often demand that one renounce
one way of life in favor of the other, but not because one can see that
the chosen path is superior to the path not taken. The choice instead has
the character of a leap, an existential commitment. Some people may be
able to leap back and forth between perspectives for a period of time —
perhaps Oskar Schindler was one of these? — but I suspect that for most,
such a fluidity in basic moral commitments would prove psychologically
untenable. When we offer reasons to such people, therefore, we are not
attempting to convince them of the independent, rational superiority of
our way of judging. We are attempting to woo them into looking at it
from our moral perspective rather than from the competing perspective.

Suppose that this is all that can be said in the case of incommensurate
languages. In most cases, though, communication is less problematic. We
may not be supremely confident that we are understanding them cor-
rectly, but the snags that we are hitting seem minor (at worst). Their
terms are different from ours, but as I suggested earlier, languages like
English have considerable histories which give us resources for under-
standing and translating others. We may recognize their moral concepts
as ones from our past. In some such cases, we will have arguments ready
to deploy against the use of such notions; in others, social changes may
simply have made the older concepts irrelevant to us. Even then, we may
be prepared to argue why our current categories, and our corresponding
evaluation of the action in question, are better. Let me turn now to con-
sider these and other types of more reasoned engagement.

3.3.2 Substantive Engagement
There are many ways to engage with members of a group whose moral-

ity differs from our own. We can talk, negotiate, tell stories, take tours,
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study, and so on. We can do these things together and separately, in our
land and in theirs. As we will see in subsequent chapters, engagement of
these various kinds pervades Chinese rights discourse in the twentieth
century. Many of these things can be done while simultaneously pursu-
ing one of the other strategies explored earlier; this is especially so since
groups are rarely monolithic. In the next section I will explore the
possibilities for and ramifications of multiple strategies. Can one really
engage and repress, for instance, at the same time? Here I will confine
myself to the grounds and dynamics of engagement.

Engagement can take three forms. Full-fledged engagement requires
that I grant you competence as a normative judge. Since engagement
aims at changing your norms, in order not to repress you, I need to give
you reasons that you will accept in your terms. Therefore, I must work
under the premise that your terms are adequately akin to my terms, and
that you and I can recognize the same kinds of reasons. If this is so, then
in principle you might realize something that I had missed, yet ought to
see and accept. Full-fledged engagement may begin with the goal of
changing your values, but it can end up changing both of ours, or even
only mine.

I have purposely left some important clauses in the preceding para-
graph vague, because whether our terms are “adequately” similar and
whether our reasons are of the same “kinds” are not things that can be
known for sure prior to engaging with one another. This type of engage-
ment, that is, can be carried out between two people or groups whose
moralities are somewhat different from one another. Pluralism need not
bar engagement. I pointed out earlier that communities with rich tradi-
tions of moral reasoning can often draw on or modify resources from
earlier, or currently non-canonical, moments in their moral discourse in
order to understand and evaluate foreign claims. Engagement can also
involve learning: I may have no concept that corresponds to one of yours,
but I may be able and willing to learn it and use it to enrich my moral
language. I may even be willing to use it in place of current concepts.
Perhaps, after reflecting on the commitments and entitlements entailed
by my current vocabulary, I come to embrace the entailments of your
concept rather than those of mine. This process, which as we saw earlier
Brandom calls “expressive rationality,” can lead to the revision of my
moral language. At least, if a result of the engagement is that people in
my community come to speak in the new way, then we can say that “our”
moral language has changed. If revisions that I feel are necessary are
resisted by my home community, this should be understood as a (partial)
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splintering of my community, with my coming to share some of your
norms and vocabulary.

Rather than pursue this issue of a divided community just yet, let me
turn to the second kind of engagement, namely internal criticism. The
idea here is that either because I explicitly deny you normative com-
petence or because I simply cannot understand you well enough (in my
terms) to grant it, I may be ineligible for full-fledged engagement. Still,
thanks perhaps to careful study on my part, I may be able to engage with
your norms on your terms. My criticism, that is, is completely internal to
your system of values. For you to accept my internal criticism as poten-
tially valid, of course, you must be willing to grant me normative com-
petence based on your own standards, and it may take some work on my
part to convince you that I merit such acceptance. Unless your attitude
toward me is simply parochial, though, it should be possible in principle
for me to earn the right to engage your norms from the inside.

One value of internal criticism is that it assures us that even radical
differences need not stand in the way of some kind of reasoned engage-
ment with others. Of course there are no guarantees that internal criti-
cism will issue in any particular result. Alasdair Maclntyre has argued
that in certain circumstances, internal criticism can lead to the rational
choice of one tradition over another. He says that when one tradition
fails by its own lights, and a second tradition not only does not fail (inter-
nally), but also has the resources to explain why the first tradition failed,
then adherents of the first tradition can reasonably choose to switch their
allegiance to the second tradition [Maclntyre 1988].

Maclntyre’s argument seems quite reasonable, and may even be
right. For better or worse, though, choices are hardly ever all-or-nothing
decisions between two traditions, as MacIntyre’s own historical studies
show. Traditions and moralities are not monolithic; despite the degree to
which one aspect can be systematically related to another, whole moral-
ities do not stand or fall as integral entities. Criticism, revision, and other
changes are always more piecemeal, so a single vision of how reasoned
cross-cultural criticism goes on must be inadequate. As I will discuss in
this chapter’s last section, internally contested concepts and communi-
ties make these matters still more complicated, and as we will see in the
next several chapters, the development of rights discourse in China was
in fact more complicated in just the ways this chapter should lead one
to expect.

Finally, I want to discuss the possibility of non-discursive engagement:
tourism, trade (perhaps especially in cultural products like books and
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movies), employment by multinational business firms, and so on. Richard
Rorty has argued that this is in fact the most important kind, or even the
sole valuable kind, of engagement. He calls it “sentimental education,”
and argues that in today’s world, “most of the work in changing moral
intuitions is being done by manipulating our feelings rather than by
increasing our knowledge” [Rorty 1993, p. 118]. I agree with Rorty that
non-discursive engagement can be effective, but I must add two qualifi-
cations. First, it is evident that the various forms of discursive engage-
ment considered earlier are important and clearly legitimate. Second, we
must ask what attitude “they” might have toward non-discursive engage-
ment of Rorty’s or some other kind. If they find it illegitimate, does it
therefore count as repression? If so, are there any differences between
this form of repression and those based on discursive demands? Suppose
that some of them object to Hollywood movies, but others stand in line
to see them. How should we feel? Such complexities lead us directly into
the question of how to handle divided communities.

3.4 MULTIPLE STRATEGIES AND DIVIDED COMMUNITIES

At the heart of my understanding of concepts and norms is the idea that
people can have different commitments, and even mean different things,
without ceasing to be able to communicate nor ceasing to be parts of
larger communities. In this section I make explicit some of the ways in
which communities can be divided over how to react to pluralism. I also
explore the parallel issue of how even single individuals — not to mention
whole communities — can simultaneously pursue more than one strategy
with respect to foreign moral claims. There are two ways to conceptual-
ize divisions within a community: top-down and bottom-up. If we look
down from the top, we see a large community (perhaps a nation) which
is internally divided along multiple, overlapping dimensions of class,
race, profession, gender, wealth, education, politics, and so on. Looking
up from the bottom, we see numerous small communities which both
overlap with others and are subsumed into ever-larger communities. As
the community-level grows higher, the attachment of individuals to the
larger community’s goals and norms tends to progressively weaken.
People typically care more about what happens in their family, neigh-
borhood, religious group, or labor union than what happens in state or
federal politics, not to mention United Nations deliberations. In any
event, the bottom-up and top-down perspectives complement one
another, and I will draw on both.
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One more introductory remark: Divisions within the communities
we will examine are often not as severe as one might expect. When we
look at the views of Chinese activists from the 1978-9 Democracy Wall
movement, for instance, we will find substantial overlap with the norms
expressed by the Communist Party leadership. The activists endorsed the
leadership’s “Four Modernization” aims, desiring only to add a fifth —
democratization. Without meaning to minimize the significance of this
so-called Fifth Modernization, the joint commitment to agricultural,
industrial, military, and technological modernization was real and sig-
nificant. Without such commonalities, it would be difficult to speak of a
single community at all. Rather than an internally contested group, we
would be faced with fundamental splintering, which probably is best
understood as more than one group masquerading as a single group.
Even here, trajectories matter: The “United” in “United Nations” might
be thought of as such a masquerade, but it really expresses an aspiration
more than any self-delusion.

Turning now to my two main questions, I think it is clear that there
are significant similarities between the multiple-strategies case and the
divided-community case. The former imagines that a certain “us” will
simultaneously adopt more than one attitude toward a particular “them.”
The latter supposes that we (or they) will be internally divided, and so
will have different reactions to a single strategy: Some may find a certain
demand repressive, others tolerate it, and still others simply endorse it.
But this is structurally similar to the multiple-strategy case, since in that
instance we are considering making multiple simultaneous demands, for
instance a set of three, one of which they might find repressive, one they
might tolerate, and the third they might endorse.

Some combinations raise few if any complications. Accommodation
and one or more varieties of engagement, for instance, go naturally
together. The accommodation serves as a provisional bridge across the
differences in moralities, possibly thought of as a set of thin values to
which all can commit and in accord with which all can interact. Much of
what passes across this bridge can be seen as non-discursive engagement:
We inevitably influence one another when we cooperate on business
deals, travel in one another’s lands and learn about our respective cul-
tures, and so on. At the same time, accommodation can serve as a bridge
to more explicit engagement between scholars, governments, activists,
and others. As we saw earlier, this can take place either with or without
the mutual granting of normative competence. Two or more decades ago,
the bourgeois-class background of the typical American scholar might
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have disqualified him or her, in the eyes of many Chinese colleagues,
from normative competence. As a result of changes in Chinese epistemic
standards, this criterion is less likely to be in play today, though I can
certainly make no blanket prediction about the commitments of all
individuals. In any event, engagement based on mutual openness with
the goal of finding greater consensus is perfectly compatible with cur-
rent accommodation.

Internal criticism deserves some separate discussion, in part because
it is unlikely to be undertaken by many of “us” at a time. By “internal
criticism,” recall, I mean our working inside their morality, based on
meeting their standards for normative competence — all this without
essential reference to how any of the claims we make within their moral-
ity might relate to those we make in our own voices back at home. Trav-
elers, expatriates, and scholars are perhaps the most likely to be able and
willing to engage in such criticism. Because of the relative isolation of
such people within their own communities, it is particularly easy to
imagine other members of their larger community simultaneously pur-
suing other strategies, including those incompatible with accommoda-
tion, like repression or parochialism. Another obvious possibility is that
the rest of the internal critics’ own community might be more or less
happily isolated from the foreigners.

One of the options that divided communities and multiple strategies
make possible is something I will call horizontal engagement between
sub-communities. If we imagine all the different sub-groups of a nation-
sized community piled on top of one another, facing a similar pile that
corresponds to another nation, some of the individual groups may have
bonds with groups horizontally across from them — in the other nation —
that are as strong as or stronger than the vertical ties they have to others
in their nation.® Perhaps Chinese feminists share a great deal with
American feminists; they may have commitments in common that others
in their nations do not share. Business executives, military officials, demo-
cratic activists — all are examples of groups that may have such horizon-
tal connections that can open up possibilities for engagement. What
makes this possibility especially interesting is that each group also has
opportunities for pursuing vertical engagement with other groups in
their home society. To the extent that open engagement pushes toward
consensus, as I argued earlier, the two-dimensional engagement I am

8 For the purposes of this image, I ignore the degree to which different sub-communities
will overlap and interpenetrate one another.
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describing, perhaps reiterated among many different pairs of groups, will
provide some momentum toward consensus between the two larger
groups.

There is no reason to assume, of course, that all the pressures that these
horizontal ties bring to bear on moral discussions within their home soci-
eties will push in the same direction. The question of whether the United
States should grant China most-favored-nation trade status was vexed
for at least two decades, with no firm consensus, and with different groups
—influenced, no doubt, by the views of their analogues in China — pushing
in different directions. My account does not enable me to confidently
predict that overlapping horizontal engagement will lead every time to
a satistfying consensus. It does seem to be one of our best hopes, though.
It turns one of the most troubling obstacles to cross-cultural communi-
cation and engagement — namely, internal contestation and complexity
—into a virtue. Whether it will help us forward in a particular case cannot
be known in advance. Instead of dwelling further on this matter, I turn
now to Chinese rights discourse itself. The next chapters illustrate many
of the attitudes I have surveyed here, from initial isolation in the seven-
teenth and eighteenth centuries, to repression and accommodation in the
nineteenth, to increasing engagement in the twentieth. Engagement is
not the only strategy relevant to the twentieth and early twenty-first cen-
turies, of course; Liu Huaqiu’s argument makes clear that he is concerned
about repressive impositions of other standards on China. In my con-
cluding chapters, I will return to Liu’s claims and suggest some ways that
Sino-Western dialogues on rights can be advanced.
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The Shift toward Legitimate
Desires in Neo-Confucianism

I BEGIN FROM THE UNCONTROVERSIAL fact that prior to
the nineteenth century, Chinese had no word that we can translate as
“rights.” There were, to be sure, concepts whose meanings partially over-
lapped with the meaning of rights. There were ideas and institutions
whose roles might be argued to have served functions similar to those
served by rights. I begin from the lack of a single translation because my
first task is to explain what the subject matter of this chapter is: If not
“rights,” then what?

Suppose that instead of assuming that “quanli” meant rights, we ask
what the word would mean to an audience of educated Chinese in the
nineteenth century who did not benefit from special glosses or explana-
tions. They probably would take it to mean what the characters had been
used to mean for 2000 and more years: power and benefit.' To say that
“one ought to enjoy quanli,” then, would just mean that one ought to
enjoy powers and benefits. What would our hypothetical audience make
of this notion? The more thought we give to this question, the more ques-
tions we realize must be answered before we can be sure of any assess-
ment. After all, what powers and what benefits are we talking about?
Must anything have been done to make the recipients merit the rewards?
Does it make a difference who the people are — what roles they play in
society?

One obvious source of answers to these questions on which our audi-
ence could draw is Confucianism. The point of this thought experiment,
in fact, is simply to motivate an examination of what the Confucian tra-
dition has had to say about what powers and benefits we should enjoy,
and why. This is important because, as I will argue in later chapters, to a

! T will explore the history of the term “quanli” more thoroughly in the next chapter.
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great extent I think that early users of “quanli” did mean something
pretty close to what our audience from the previous paragraph would
have assumed, and the theory and practical wisdom about quan and i
on which the early users drew was largely Confucian. Confucianism can
thus be a starting point in our exploration of quanli discourse.

Much of the discussion will focus on desires rather than on quan and
li, because Confucian analysis tended to center on our motivations and
characters rather than on our specific goals. Instead of asking which,
among the many objects of our desires, should be fulfilled, Confucians
ask which types of desires (if any) we should have. Answers to this ques-
tion are varied because Confucianism has been, throughout its long
history, a live and contested philosophical tradition. In fact, I will show
that questions about desires are among the most troubling ones to neo-
Confucian philosophers — that is, to those individuals who contributed
to the revival of Confucian philosophy from the beginning of the Song
dynasty (960-1279) on into the modern era.’

This chapter is divided into two sections. I begin with early neo-
Confucianism. Here we will see a doctrine advocating “no desires” which
— whatever its merits — was easily used by power-holders to call for the
suppression of people’s desires. Then I will turn to representatives of the
strand within the Confucian tradition that valorized desires, stressing
desires’ fundamental place in any satisfactory account of human moral
psychology. These thinkers were critics of the earlier neo-Confucians, as
well as of contemporaries who continued to advocate theses unfriendly
to desires. We will see in the next two chapters that nineteenth- and early-
twentieth-century advocates of quanli share important convictions with,
and in some cases draw explicitly on, these pro-desire Confucians. They
are thus an important source of what I am calling Chinese rights dis-
course. Recognizing that the discourse has roots this deep in Chinese tra-
ditions will help us, in later chapters, to assess claims about distinctive
Chinese concepts of rights.

4.1 NEO-CONFUCIANISM AGAINST DESIRE?

There is significant scholarly disagreement about how ascetic Song-
dynasty neo-Confucianism was. Certainly slogans like “no desire” don’t

? Study of Confucian texts never vanished in China, but after its great flourishing in the
classical period, Confucian thought languished for several centuries while Buddhism and
Daoism captured the intellectual imagination of China’s elites. Note that I use the term
“neo-Confucian” very broadly, thus sidestepping some scholarly controversies.
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sound like they place very much importance on the fulfillment of every-
day wants and desires, but several interpreters have argued that super-
ficial readings of this and other slogans miss the real point of
neo-Confucianism. In this section I will show that such apologists for
neo-Confucianism do indeed have a point: Early neo-Confucians like
Zhou Dunyi and Zhu Xi do not advocate extreme self-denial. Even on
the most charitable reading, though, Zhou and Zhu suffer from two
important weaknesses: (1) They write in ways almost calling out to be
misinterpreted, and are thus easily bent to the needs of power-holders.
(2) They fail to provide a satisfactory account of the positive roles that
desires can play in proper action. This latter failing reinforces the ease
with which they can be read as thoroughgoing opponents of desire.

I shall begin with Zhou Dunyi (1017-73) because it was he who
first raised the slogan of “no desire (wuyu)” among the thinkers
spearheading the Confucian revival during the Song dynasty. While
not all Song Confucians agreed with Zhou’s anti-desire stance, his
view was widely influential and was endorsed a century later by neo-
Confucianism’s great synthesizer, Zhu Xi (1130-1200). It was at Zhou’s
slogan, in addition, that some of the harshest criticism of later Confu-
cians — thinkers like Chen Que and Dai Zhen, whose views we will
encounter later — was leveled.?

Zhou is best known for two texts: the Diagram of the Supreme Ulti-
mate Explained and Comprehending the Book of Changes. Both deal
largely with abstract metaphysics, but both add comments on the nature
of sagehood that bring up the notion of “desire.” In the Diagram
Explained, for instance, we find:

The sage settles [human affairs] using the mean, correctness, human-
ity, and righteousness. . .. He regards tranquility as fundamental.
(Having no desire, he will be tranquil.) He establishes himself as
the ultimate standard for man. [Zhou 1990, p. 6; Zhu & Lu 1967,
p. 6, somewhat altered]

Similarly, in Comprehending the Book of Changes, Zhou explains that
there is an “essential way” to learn to be a sage:

* Zhou’s standing in the neo-Confucian tradition has been a matter of controversy. Zhu
Xi made him out to be one of the tradition’s founders. Some scholars have questioned
this [Graham 1958, pp. 152-75]. More recently, Zhou’s role has been assessed more pos-
itively [Tillman 1992, pp. 60, 115]. For my purposes, the important point is that since Zhu
Xi, Confucians themselves have taken Zhou to be an important source of neo-Confucian
ideas and values, on which there is no disagreement.
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Unity is the essential way. Unity is [having] no desire. If one has no
desire, then one is vacuous while tranquil, straight while active.
Being vacuous while tranquil, one becomes intelligent and hence
penetrating; being straight while active, one becomes impartial and
hence all-embracing. Being intelligent, penetrating, impartial, and
all-embracing, one is almost a sage. [Zhou 1990, p. 29; Zhu & Lu
1967, p. 123]

What does he mean by saying that those on the path to sagehood should
have “no desire (wuyu)”?

It is easy to read the first of these passages as advocating an extreme
passivity — not desiring anything and thus being “tranquil” — but when
we consider the second passage’s mention of being “straight while
active,” we see that the idea is more complicated than this. Commenta-
tors have long understood that the idea of “tranquility” in the first
passage is different from, and more fundamental than, the “tranquility”
mentioned in the second. Fundamental tranquility comes from having
no desires and leads to “unity.”

We can better appreciate what Zhou is up to if we consider a few more
passages from Comprehending the Book of Changes.To begin with, here
is what Zhou says about the proper role of music in calming desires:

In ancient times, sage-kings instituted ceremonies and moral edu-
cation. . . . Consequently, all people were in perfect harmony and all
things were in concord. Thereupon the sage-kings created music to
give expression to the winds coming from the eight directions* and
to calm (ping) the feelings of the people. This is the reason why the
sound of music is quiescent (dan) and not hurtful, harmonious and
not licentious. As it enters the ear and affects the heart, everyone
becomes quiescent and harmonious. Because of quiescence, one’s
desires will be calmed; because of harmony, one’s impetuousness
will disappear. [Zhou 1990, p. 28; Zhu & Lu 1967, p. 218, somewhat
altered]

Zhou contrasts this with more recent rulers, who “indulge their desires
without restraint” and replace the ancients’ music with modern music,
music which is “seductive, licentious, depressive, and complaining,”
and which “arouses desires and increases bitterness without end”
[ibid.]. Although rulers might not like hearing themselves charged with

* According to Chan, this refers to “people’s sentiments” [Zhu & Lu 1967, p. 218, fn. 3].
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indulgence, it takes little imagination to see that they might like the idea
of people who are unified and “quiescent.” I will expand on this theme
later.

Even more extreme than Zhou’s description of the proper effect of
music is his picture of Yanzi, Confucius’s favorite student. Zhou cites the
Analects’s description of Yanzi (“having only a single dish of rice, a single
gourd of drink, and living in a narrow lane; others could not have
endured this distress, but he did not allow his joy to be affected” [6:9])
and comments:

Wealth and honor are what people love.” Yanzi did not love or seek
them but instead enjoyed poverty. What does this tell us about his
unique heart? There are high honors and enormous wealth that one
can love and seek after, but Yanzi was unlike others since he could
see what was truly great and forget what was really small. He saw
the great, so his mind was at peace. His mind was at peace, so there
was nothing he lacked. Lacking nothing, he treated wealth, honor,
poverty, and humble station in the same way. As he treated them in
the same way, he could transform them and equalize them. This is
why Yanzi was regarded as second to the sage. [Zhou 1990, p. 31;
Chan 1963, p. 475, somewhat altered]

This same idea, that wealth and station are as nothing to the sage, is
repeated in chapter 33 of Comprehending the Book of Changes.®

When we put all these passages together, it certainly sounds like some
desires that most of us have are ones which the sage should not have at
all. If we lack these desires, we will be calm, tranquil, quiescent, and lack
for nothing, though we may be desperately hungry and living in filth. This
discouragement of actively seeking to fulfill one’s desires — even includ-
ing those for food and shelter, apparently — could not be more different
from the attitude toward desires that will help to generate concern with
quanli. Before we get to that, though, we need to look at the way that
these ideas are expressed by Zhou’s most important advocate, Zhu Xi.

Interpreters of Zhu Xi’s views on desires and benefit face a problem
very different from that faced by those who seek to make sense of Zhou’s

3 Contrast Analects 4:5, which says that all people desire wealth and honor, but these
should only be sought in the right ways.

% Given that Zhou will be accused of being too influenced by Daoism by later critics, it is
striking how much similarity there is between this description of Yanzi and that found
in chapters 4 and 6 of the Daoist classic Zhuangzi; see [Graham 1981, esp. pp. 68-9 and
92].
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ideas: Zhu was prolific, and there is a wealth of material from which to
work. His enormous body of commentaries, recorded sayings, and essays
represents a remarkable effort to synthesize the writings of earlier neo-
Confucians into a single vision. It is easy to misinterpret Zhu if one takes
passages out of context — as was sometimes done by his later critics, as
we will see. When given a careful, sympathetic reading, the material all
hangs together quite well. In brief, while some passages tempt one to
read Zhu as advocating the radical reduction of desires, a balanced inter-
pretation finds Zhu favoring the idea of the hierarchical ordering of
desires. His view is thus not as extreme as Zhou’s. Still, I argue later in
the chapter that Zhu’s critics were on to something: Zhu does not find
an adequate place in his account of human psychology for people’s
everyday desires.

The easiest way to misunderstand Zhu is to read him as opposed to
all satisfaction of human desires — as, in other words, advocating a radi-
cally ascetic doctrine. This kind of misreading is encouraged by the many
times that Zhu contrasts “human desires (renyu)” with “heaven’s pattern
(tianli).” “Heaven’s pattern” is his ultimate standard of value, the pattern
in accord with which all things harmoniously flourish. “Human desires”
can look quite bad by comparison, as when Zhu says:

A mind that has never known right learning is muddied by human
desire. Having known right learning, then the heaven’s pattern will
naturally issue forth and be seen, and human desire will gradually
be eradicated. This is truly a good thing. [Zhu 1974 (1710), p. 99;
1991, p. 106, slightly altered]

A great deal hangs on what Zhu means here by “human desire,” of
course. In another passage, he begins to make that clear, as well as to
clarify his understanding of Zhou’s “no desire” doctrine:

Zhou [Dunyi] said that one should have fewer and fewer desires
until one has none, for he was afraid that people thought it enough
to have few desires. . . . But the task of having no desire depends on
one’s ability to have few desires. No one but the sage can reach the
point of having no desire. [Someone then asked:] “But what are we
to make of this word ‘desire’?” [Zhu replied:] “There are different
[meanings]. This [idea of] having few desires — that is with respect
to those [desires] that are improper: things like selfish desires. As
for being hungry and desiring to eat or being thirsty and desiring to
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drink, are these desires that one can be without?” [Zhu 1983, p.2414;
Chan 1963, p. 155, slightly altered]

One thing we see in this passage is Zhu’s recognition that Zhou’s teach-
ings are difficult, suitable only for very advanced students. Still, sages do,
in some sense, reach the state of having “no desire.” In this connection
it is important to see that there are two different kinds of desires, one
good and one bad. A plausible suggestion, which will be confirmed as we
examine more evidence, is to understand the “human desires” that Zhu
directs us to “eradicate” as indicating our bad desires. This has not yet
said what characterizes those bad desires, but it does at least make clear
that we need not read Zhu as advocating that we rid ourselves of the
desires to eat and drink.

Before trying to pin down what it is that makes certain desires bad,
let us look at a fascinating passage in which it is clear that some of our
desires are good. In response to the suggestion that the “human mind is
the mind of human desires,”” Zhu says:

If the human mind is so very bad, our bodies would have to be com-
pletely eliminated before the mind of the way became clear. . . .*The
human mind is our body with consciousness and desires, as in the
case of “I desire humanity” and “I follow what my heart desires.”’
When “the desire of our nature” is “affected by external things and
becomes activated,”"” how can we avoid that desire? Only when
external temptation causes us to fail will it be harmful. . . . Take the
case of food. When one is hungry or thirsty and desires to eat one’s
fill, that is the human mind. However, there must be moral pattern
in it. There are [times] one should eat and [times] one should not.
... This is the correctness of the mind of the way. [Zhu 1983, ch. 62,
sec. 41; Chan 1989, p. 202]

-

Zhu’s predecessor Cheng Yi (1033-1107), for whose ideas Zhu had the highest respect,
introduced the idea of distinguishing the “human mind (renxin)” from the “way mind
(daoxin)” in order to solve certain epistemological difficulties. See [Graham 1958, p. 64]
for helpful discussion.

Chan badly misses the point of this phrase in his translation; see [Chan 1989, p. 202].
“I desire humanity” and “I follow what my heart desires” are attributed to Confucius in
Analects 7:30 and 2:4, respectively.

Both the phrases “the desire of our nature (xing zhi yu)” and “affected by external things
and becomes activated” come from the Book of Music. Interestingly enough, it is pos-
sible that in the Book of Music, the “yu” of “xing zhi yu” is a copyist’s error; see dis-
cussion in [Dai 1990a, p. 110, fn. 4]. Ewell there suggests that proper neo-Confucians
would find “xing zhi yu” so bizarre as to be ungrammatical; clearly, he is mistaken about
Zhu Xi on this score.

©

=

80



Neo-Confucianism against Desire?

This is one of three passages in Zhu’s massive Classified Conversations
that invoke the phrase “desire of the nature (xing zhi yu),” a quotation
from the Book of Music. Since elsewhere Zhu identifies “nature”
with “heaven’s pattern,” his acknowledging that the nature has desires
is equivalent to acknowledging that these desires are essential to our
ethical well-being. These are desires, examples of which include not only
“I desire humaneness” but also appropriate desires to eat and drink,
which we should never be without.

When the three preceding passages are considered together, I think
we can see that desires, as well as the closely related idea of the em-
bodied self, can be vexing for neo-Confucians. This is especially true for
Zhu, who more than any other writer of his day seeks to synthesize the
writings both of his immediate predecessors and of classical thinkers. He
is committed to a distinction between human desires and heavenly
pattern and to Zhou’s “no desire” thesis, on one hand, and to the cor-
rectness of “desir[ing] humaneness” and the existence of “desires of the
nature,” on the other. I do not want to argue that his attempt to make
sense of all this is a disaster; indeed, I think Zhu’s philosophical system
is a remarkable achievement. Still, in light of all he says about human
desires, it is hard to know exactly what to make of comments like “The
human mind is our embodied selves with consciousness and desires, as
in the case of ‘I desire humaneness’.” What is the connection between
the desires and the humaneness? Later thinkers like Dai Zhen will be
able to say; Zhu, I think, ultimately cannot.

In any event, let us allow Zhu that the “human desires” of the “human
mind” can be good. Much more frequently than Zhu makes this point,
though, he emphasizes their problematic tendencies. Let us now examine
these problematic tendencies more closely and see if we can discern
whence they arise. The following passage can be read in two different
ways:

[A student asked] “In eating and drinking, where is heaven’s pattern
and where is human desire?” Zhu replied: “Eating and drinking are
heaven’s pattern, but demanding delicious flavors is human desire.”
[Zhu 1983, p. 224; Chan 1989, p. 200]

On first reading, the passage seems to lean toward the idea, familiar from
the Dao De Jing, that connoisseur-like desires need to be removed
entirely.!" Another possibility, though, is that the problem lies not in one’s

" See Dao De Jing 12.
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desiring delicious flavors, but in one’s demanding them. One puts
improper weight on the food’s taste, or in other words, one’s desires are
mis-ordered. That Zhu endorsed this latter interpretation of the passage
can be seen from a second passage in which these matters are addressed
more clearly:

[Someone asked] “Were parents to feel boundless love for their chil-
dren and to desire that the children be brilliant and become estab-
lished, could that be called the sincere mind [of the Way]?” Zhu
responded: “It is proper that parents love their children, but to love
without limitation and thus to unquestioningly desire things on their
behalf is improper. One must properly distinguish between heaven’s
pattern and human desires.” [Zhu 1983, p. 232]

Part of loving is desiring things on behalf of one’s loved ones. This can
be proper, but when one comes to “unquestioningly desire things on their
behalf,” one has slipped over the line from heavenly pattern to “human
desire.” Zhu’s emphasis makes it clear that the problem is not with the
object of the desire, but with the amount of the desire —its being “without
limitation.” Unlimited desires would be impossible to put into any kind
of harmonious ordering, since each would demand pride of place.

In a third passage, finally, Zhu is explicit about the cause of mis-
ordering one’s desires: It is our inevitable subjectivity that will, unless
we have undergone exhaustive cultivation, lead to partial, selfish
prioritizing:

For each matter there are two possibilities: the correct one is the
impartiality (gong) of heavenly pattern, the incorrect one is the self-
regard (si) of human desire. One must exhaustively analyze every
matter, expanding one’s work at controlling and ordering [oneself]
to apply at all times. However, humans’ endowments of ether (gi)"
all have biased tendencies, and thus what each of us sees is differ-
ent. . . . We must make efforts to control and put in order our biased
endowments of ether. [Zhu 1983, p. 225]

We all view things from our own perspectives. My mouth waters in antic-
ipation when offered a delicious morsel in a way just not matched — at
least for most of us — by my response to the prospect of someone else’s

12 “Ether (gi)” has been translated by others as “material force” and “psycho-physical
stuff”: It is the vital stuff that makes up the entire cosmos.
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enjoying a gourmet treat. It is certainly worth asking how this fate might
be overcome, and Zhu has much to say on the subject. This is not the
place, though, to explore Zhu’s view of self-cultivation."

Instead, let me summarize what we have seen of Zhu’s view of the
desires. Many desires are clearly bad. If we read him sympathetically,
though, we must conclude that it is not its object that makes a desire bad,
but the strength of that desire at that time and place, in comparison with
other desires one might have. Most desires can be acceptable, when felt
to the proper degree. It is thus unjust to charge Zhu with advocating
wholesale suppression of the desires. Still, despite oblique statements
brought on by classical Confucian talk of “desiring humaneness,” Zhu
has little to teach us about the positive roles that desires can play in
ethically proper motivation.

Before moving on to the thinkers who develop more positive accounts
of desire, it would be well to note that these matters were not of merely
academic interest. Emperors throughout the Ming and Qing dynasties
heard, in neo-Confucian teachings about reducing or eliminating desires,
a set of doctrines very congenial to their purposes. They did their best to
see that these ideas, as they understood them, were taught throughout
the land. Is it any wonder that the first emperor of the Ming should have
been intrigued by the teachings of Song Lian (1310-81), a Confucian who
believed that “the only material wealth a man might legitimately possess
was the minimum needed for the continuance of life” [Dardess 1983, p.
165]? Zhou’s no-desire dictum was featured prominently in an impor-
tant Qing imperial compilation, and the civil service exams regularly
contained questions about “controlling the self,” with explicit reference
expected to Zhu’s interpretation of this idea in terms of self-regarding
desires.'" Even though we have seen that Zhu’s views were not as
extreme as Zhou’s (or Song Lian’s), the ways in which all of their ideas
were used by power-holders led later critics to paint them all with a single
brush.

4.2 EMBRACING DESIRES

Let us now look at the writings of four thinkers who helped define
the strand of the Confucian tradition which embraced desires as

3 See [Angle 1998].
4 See Chen Keming’s discussion of Kang Xi’s Xingli Jingyi in [Zhou 1990] for the impe-
rial collection, and [Elman 2000, ch. 8] for the exam questions.
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fundamental to moral flourishing. By focusing on these four, I simplify
reality in several ways, since I ignore their predecessors, their contempo-
rary critics, and numerous others who put forward similar views." I
implied at the end of the previous section that one reason for pro-desire
views was as a corrective to the extreme views of Song thinkers, espe-
cially as interpreted and promulgated by power-holders. A second and
complementary factor is social change. Starting in the sixteenth century,
China saw a dramatic acceleration in commercial activity, money
economy, literacy, and participation in elite culture by merchants and
others. Merchants’ status improved, and their pursuits were valorized as
many Confucian thinkers began to take more seriously claims about the
importance of benefit (/i) and desire-satisfaction.” I intend to offer no
simple causal formula to explain the increasing prominence of pro-desire
views, and a more complex and satisfactory explanation lies beyond the
scope of my project. I have little doubt that the social changes I refer to
here were intimately connected to the philosophical developments I am
about to discuss, but I leave it to others to assess the precise relationship.

I turn now to the four protagonists of this section’s narrative. Chen
Que and Dai Zhen offer successively more sophisticated positive
accounts of desire, while Huang Zongxi and Gu Yanwu put their recog-
nitions of desire’s positive role in the context of the important tradition
of statecraft thought, which itself plays a part in the origins of nineteenth-
century Chinese rights discourse. After considering their various views,
I will conclude with some reflections on the similarities and differences
between this strand of Confucianism and rights discourse in the West
during the seventeenth and eighteenth centuries.

4.2.1 Huang Zongxi

I begin with Huang Zongxi (1610-95) for two reasons. First, he serves to
remind us of the problems that neo-Confucians can have with the con-
cept of desire, since he is far from an unambiguous proponent of satisfy-
ing one’s desires. Second, his views were among those most cited by the

Two of the most important predecessors of these four are Chen Liang (1143-94), on
whom see [Tillman 1982] and [Tillman 1994], and Luo Qinshun (1465-1547), on whom
see [Luo 1987]. Some representative critics are discussed in [Handlin 1983]; see espe-
cially the account of Feng Congwu (1566-1627).

See [Yu 1987] for a groundbreaking account of these related processes; for related
accounts in English, see [Brook 1998] and [Lufrano 1997]. A similar dynamic played out
between Japanese merchants and Confucians at roughly the same time; see [Najita 1987].
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later thinkers whom I identify as early participants in rights discourse.
His treatise on statecraft, Waiting for the Dawn, was widely circulated at
the end of the nineteenth century, and his history of Ming-dynasty Con-
fucianism was reissued in 1905 with a new introduction by one of the
day’s leading reformers."”

Before looking at Huang’s writings, I must make a brief digression
to explain the term “statecraft (jingshi).” “Statecraft,” or more literally
“ordering the world,” is the term used by neo-Confucians to denote a set
of practical concerns with governance, geography, flood control, and
other matters; it is contrasted to a variety of expressions which refer to
more abstract teachings aimed primarily at personal moral improve-
ment. Although statecraft thought flourished in the late Ming dynasty
and throughout the Qing dynasty, it had antecedents at least as early as
the Song dynasty.'® Its hallmark is to think through Confucian values and
concerns from the perspective of their actual, practical effects; thinkers
who identify themselves as committed to its precepts tend to write more
about government policies than about ontological or epistemic matters.
Many of its adherents have been rather sanguine about the role that
desires and self-regard can play in human society. In the next chapter,
we will see that statecraft concerns led to, among other things, the first
efforts to translate Western writings about rights. But that is getting
ahead of myself.

Back to Huang. At the very beginning of Waiting for the Dawn, he
writes:

In the beginning of human life each man lived for himself (zisi) and
looked to his own interests (zili). There was such a thing as the
general benefit (gongli), yet no one seems to have promoted it; and
there was general harm, yet no one seems to have eliminated it. Then
someone came forth who did not think of benefit in terms of his own
benefit but sought to benefit all-under-heaven. . .. Thus his labors
were thousands of times greater than the labors of ordinary men.
Now to work a thousand...times harder without enjoying the
benefit oneself is certainly not what most people in the world desire.
[Huang 1985 (1663), p. 2; translation from Huang 1993, p. 91, slightly
altered]

3

For more biographical information on Huang, see [Huang 1993].

Ouyang Xiu and Chen Liang are among the most important earlier thinkers associated
with statecraft ideas. See [Liu 1967], [Tillman 1982], and [Tillman 1994, esp. pp. 80-2].
More generally, see [Liu 1990].
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Huang recognizes the importance of “benefit” quite explicitly: The
problem prior to the rise of the first sage kings was not that people cared
about benefit, but that “common benefit” was ignored. He also stresses
that while living “for oneself” is a problem in one sense, it is nonetheless
natural: Huang concludes this passage by reiterating that “to love ease
and dislike strenuous labor has always been the natural inclination (ging)
of man” [ibid.]. It is striking, in this regard, that Huang makes proper
rulers out to be psychological oddities. Most people do not desire to put
in extraordinary labors “without benefiting” themselves — and who can
blame them? Huang even notes that of early worthies, some refused to
become rulers, and others, including Yao and Shun, the most famous
early sages of all, undertook ruling and then quit.

The rhetorical payoff of Huang’s characterization of rulers comes in
the subsequent paragraphs, wherein he shows that more recent rulers
have greedily amassed all power and benefit to themselves while their
people shouldered all the harm. What they have done is natural, perhaps,
but it negates the role that rulers were set up to fulfill, which is to
promote the general good rather than their own individual good. Still,
one can’t but wonder whether Huang’s argument would have been more
convincing if he had allowed that rulers can enjoy benefit for themselves,
but only to a proper degree. Huang recognizes the ubiquity of self-
regarding desires, but — perhaps influenced by earlier neo-Confucian
writings — seeks to make an exception for rulers.

4.2.2 Chen Que

If we turn to Chen Que (1604-77), a contemporary of Huang and in fact
his fellow student, we will find a much more plausible psychological
picture of sagehood than that adumbrated by Huang."” A chief charac-
teristic of Chen’s thought is its ability to explain how the actions of our
everyday lives can be morally praiseworthy. In his essay “Scholars Take
the Ordering of Life as Fundamental,” for instance, he analyzes the
“ordering of life (zhisheng)” and explains its ethical significance. “The
way of learning,” he explains, “is nothing peculiar; it is simply for those
who have countries to preserve their countries, for those who have
families to preserve their families, and for gentry (shi) to preserve their

! Like Huang, Chen studied with the most famous Confucian of their day, Liu Zongzhou.
For further biographical information and analysis of Chen’s thought, see [Tao 1997, ch.
9] and [Chow 1994, ch. 2]. Chen is also discussed in [Yu 1987].
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embodied selves (shen).” His explanation of “shen” shows why this
should be so:

“Shen” does not refer [only] to one’s embodied self (shen). All the
affairs of one’s parents, siblings, spouse, and children are affairs
internal to one’s shen. They touch one’s very skin, and so such
obligations can never be passed on to others. Thus meticulously
ordering one’s life is the most fundamental concern of scholars.
[Chen 1979a, p. 158]

Chen makes explicit what modern thinkers call the social dimension of
the self. Preserving one’s shen requires preserving all those with whom
one has significant relationships, since part of how I am doing turns on
how my parents, for example, are doing. This is an “internal” matter to
me. It is crucial to keep in mind, at the same time, that one’s most im-
mediate affairs — one’s own hungers and desires, for instance — are inter-
nal as well. Chen’s understanding of our psyches embraces both
our commitments to others and our most basic commitments to our
physical selves.

We see this even more strikingly when we turn to Chen’s essay “Dis-
cussion of Self-Regard (Si Shuo).” Si, whose primary meaning is personal
or self-regard, is typically derogatory in Confucian writings. When Zhu
Xi wants to emphasize that the desires he is talking about are problem-
atic, for instance, he often calls them “si desires,” which is usually, and
appropriately, translated as “selfish desires.” In Chen’s essay, by contrast,
siis interpreted as a good thing, and even as one of the most fundamental
characteristics of a good person. First Chen emphasizes that the ethically
superior person’s concern for others is graded according to their relation
to him: “There is no one whom the superior person (junzi) does not
revere (jing), but there must be a difference between his reverence for
his elder brother and his reverence for a fellow villager” [Chen 1979,
p. 257]. This means that the superior person loves his country, but loves
his family more, and loves his family, but loves his shen more [ibid.].

Chen avoids descending into some sort of selfish parochialism through
his analysis of that in which genuine love, and thus genuine self-regard,
consists. He contrasts the means by which ignorant parents raise children
to those of virtuous parents [ibid., p. 258]. The former seek to satiate all
their children’s desires, inevitably side with them when disputes arise
with neighbors, love to hear their children praised, and become furious
if their children are ever criticized. Chen says that these methods amount
to cultivating haughtiness, hatred, and vice, while harming the child’s
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spleen and lungs (due to excessive food and clothing). Can this be called
having true self-regard for one’s children?

Virtuous parents, on the other hand, keep their children from eating
too much or dressing too warmly; Chen even says that such a parent will
often, upon spying his child eating, snatch the food away. Parents should
also make light of any praise their children receive, but take seriously all
criticisms. The result will be children who will make daily strides toward
virtue. “Can we deny,” Chen concludes, “that this is to have self-regard
for one’s children?”

Chen’s reasoning runs as follows. “Self-regard” does mean to love the
embodied self (shen), just as everyone thinks. It is a good thing rather
than bad, though, because (1) one’s shen is, through one’s relationships
to others, broadly inclusive; and (2) a proper understanding of what is
good for people leads to restraint and virtue, rather than excess and vice.
Thus Chen is able to conclude that Shun — one of the sages whom Huang
suggested had ruled despite its not being in his interest — “respected
wealth and enjoyed protection such that none was without: this is the
epitome of self-regard.”

For what it is worth, I believe that Chen’s understanding of Shun
comes much closer to what a classical Confucian like Mencius would
have said, as can be seen, for instance, in Mencius’s repeated assertions
that it is all right for kings to be “fond of musical entertainment” or “fond
of money,” so long as the king “shares [this] fondness with the people.”®
That is, the king’s (natural) enjoyments are fine, so long as they are not
indulged to the point that he devotes all the kingdom’s resources to his
own enjoyment, leaving the people with nothing. Instead, the king should
recognize that the people have the same desires as he does, and see that
they are able to fulfill their desires, albeit not in exactly the same ways,
or to the same degree, as he can.

Accurately interpreting Mencius would certainly have mattered to
Chen: He was deeply concerned with rooting out the pernicious influ-
ences — as he viewed them — of Buddhism and Daoism, which he saw as
infecting all of Song- and Ming-dynasty Confucianism [Chow 1994, p. 54].
For our purposes, what matters still more is that the shape of Chen’s
rather plausible psychological account is mirrored in the works of some
of his contemporaries and picked up by subsequent thinkers, all of which
contribute to the strand of neo-Confucianism with which I am here con-

% Mencius 1B:1, 1B:6; [Lau 1970, pp. 60, 66].
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cerned. Let us look now at how these ideas are developed in a somewhat
less abstract context: the statecraft writings of Gu Yanwu.

4.2.3 Gu Yanwu

Gu Yanwu (1613-82) was one of the leading intellectuals of his day.
Though his official career was truncated thanks to his resistance to
serving the Manchus who conquered China in 1644, he traveled and
wrote widely. He is remembered for his stress on the importance of
evidence and practical results — abstruse metaphysics had not saved
his beloved Ming dynasty from defeat — and thus figures importantly
in both the “statecraft (jingshi)” and “evidential learning (kaozhengxue)”
strands of Confucianism. The latter focused primarily on reinterpreting
classical texts, and need not concern us here; as I have noted earlier, the
former is quite important to the developments I am tracking in this and
subsequent chapters.”!

A pair of essays by Gu Yanwu nicely illustrates the tension between
individual benefit and general good with which thinkers of his day were
struggling. In “On Licentiates” he is harshly critical of the civil service
examination system of his day, blaming many of China’s ills on a system
that fosters self-interested officials and seems to encourage corruption.
In “On the Prefecture-County System,” on the other hand, Gu argues
that the chief faults of the current administrative system lie in not making
adequate use of “self-regard (si).” On the surface the two essays seem to
take diametrically opposed views on self-regard, the first blaming it and
the second lamenting that it is not better used. Closer inspection will
show that Gu is more consistent than this. The ultimate goal of the two
essays — a world in which all flourish, free from abuses by superiors — is
the same, and in each case, self-regard is seen as a crucial and legitimate
means to that end.

The responsibilities that Gu believes licentiates (those who have
passed local-level civil-service exams) should shoulder range from pro-
viding moral and intellectual education for the young to taking admin-
istrative posts and aiding the emperor in keeping the empire in order.

! The classic work in English on evidential learning is [Elman 1984]. For more on Gu’s
life and interests, see [Hummel 1970 (1943), pp. 421-6]. As I imply in the main text, evi-
dential learning and statecraft are not unrelated; they share some concerns and method-
ology. I focus on the latter for simplicity’s sake.
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Unfortunately, Gu observes that the members of this key group fail mis-
erably at these tasks. Only rare exceptions can actually understand the
classics, and those able to put this knowledge to use in service of the
emperor are rarer still. Instead, Gu says these largely dissolute licenti-
ates spend much of their time in raising lawsuits and neglecting their
duties [Gu 1959, p. 22]. The result is that the group is more and more
severely disciplined, but even so it seems that everyone seeks the status
of licentiate.

The crux of Gu’s analysis comes in explaining why the status is so
sought-after. It is not that people aim to make a good name for them-
selves, which would be an appropriate motivation; rather, they wish to
“preserve their selves and families (bao shen jia)” from abuse and indig-
nity at the hands of local petty officials. Gu can understand this motiva-
tion, asking “Whose human feelings do not favor their selves and
families?” The problem is that self-preservation was not the intended
goal of the exam system, and when it is put to this purpose, it becomes
perverted. Bribery and cheating are rampant, and the vast numbers of
licentiates do no one any good.

Immediately after this discussion Gu again emphasizes that the
problem is not with people’s desires to preserve themselves, writing that
not even the sagely “former kings” could do away with people’s emo-
tional commitment to their selves and family. Even if the legendary sages
Yao and Shun were to rise again, they could not put an end to the bribery
and cheating the present structure (fa) incites [1959b, p. 22]. Since
seeking official status seems to be the only way to protect one’s family,
Gu cannot really blame people for seeking, and then abusing, that status.
His solution is two-pronged: He believes that the institution for selec-
tion of officials must be changed so that the officials can serve their
intended functions, and he hints that other structural changes are needed
to remove the incentive to abuse government service. His primary
concern in this article is the former, pursuant to which he proposes two
reforms. The first is tightening the requirements for passing the exams,
which should lead to a dramatic reduction in the number of successful
candidates and to a concomitant improvement in their quality; the
second is an increased use of personal recommendations, rather than
exam success, as a means to official promotion. Neither of these is com-
pletely unproblematic. Reducing the number of successful candidates
would put still further strain on a system in which the vast majority of
exam-takers failed repeatedly, most never succeeding at all [Elman
2000]. It is true that recommendations allow judgments to be made about
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moral character in ways that anonymous exams do not. For this to work,
rather than to provide even more opportunities for abuse, would require
existing officials to be scrupulous in making recommendations. As we
will see in a moment, Gu believes that there is more than one way to
ensure such scrupulousness.

More important for our purposes than reforms to the exam system are
larger changes Gu only hints at here but makes explicit in “On the Pre-
fecture-County System,” for unless the problems that motivated people
to seek the licentiate’s status are solved, any reform of the exam system
alone is doomed to failure. If official status is the only way to preserve
oneself, that is, such status will be sought by all. At the center of “On the
Prefecture-County System” is the idea that unlike the situation under
the ancient feudal system, in which local notables were responsible first
to the people of their region and only secondarily to central authorities,
in the current prefecture-county system local officials owe their alle-
giance almost entirely to the central government. They are under con-
stant supervision by superiors and must seek to ensure that the superiors’
goals, chief among which is the collection of revenue for the central
bureaucracy, are always met. The result, says Gu, is that local officials are
forced to be cruel to their people, reaching the point that they are
“unwilling to provide for their people a single day’s worth of benefit (/)”
[Gu 1959a, p. 12].

It is easy to see that Gu is coming at the same set of problems that he
saw leading to the abuse of the exam system, but this time looking for a
more fundamental solution. The theoretical basis for his analysis will
sound familiar, since it, too, relies on accepting and affirming people’s
self-regarding emotions. Gu writes:

The constant emotions of all people under heaven are to care for
their families and have self-regard for their children. Even before
the Three Dynasties it was known that the Son of Heaven’s impulse
on behalf of the people was not as strong as his desire to act on his
own behalf. Sages make use of this, using the self-regard of all under
heaven to bring about the impartiality (gong) of a single man, thus
ensuring the orderly rule of the empire. [1959a, p. 15]

This passage bears comparison with Huang Zongxi’s criticism of rulers
that we examined earlier. Whereas Huang believed that early rulers —
and all good ones — were able to suppress their self-regard on behalf
of the whole country, Gu says that from the first, rulers were more
concerned with their own well-being than with that of the people. His
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solution is to work with this reality, using everyone’s self-regard in such
a way that the actions of the “single man” (the emperor) come out impar-
tially beneficial to all.

How is this to be achieved? In earlier sections of the essay, Gu urges
that county magistrates be drawn from the local populace, rather than
following the “rule of avoidance,” according to which officials are
required not to serve in their home counties. Rather than seeking to
make officials distant from — and therefore impartial toward — the people
they administer, Gu believes that the opposite policy will bring the best
results. Immediately following the just-quoted passage about “using the
self-regard of all under heaven,” Gu explains:

If county magistrates should come to have self-regard for one
hundred /i of land [i.e., for a county], then the people of the county
will all be as his kin and the lands of the county will all be as his
fields. . . . Since he treats the people as his kin, he will certainly care
for them and never harm them; since he treats the county’s lands as
his fields, he will certainly order them and not allow them to be
abandoned. . . . From the perspective of the magistrate, this is self-
regard, but from the perspective of the son of heaven, who is con-
cerned with the orderly rule of all under heaven, no more need be
done than this. [1959a, p. 15]

In other words, if the emperor allows each region to be legitimately con-
cerned with its own interests, the net result will be impartial concern for
every region’s interests, and thus for the interests of the whole empire.
It is left to the emperor, presumably, to balance competing interests,
though the implicit assumption seems to be that the legitimate interests
do not, in fact, conflict — a premise we shall meet repeatedly, and examine
carefully, in subsequent chapters.

In a study of Gu’s view of self-interest, the contemporary scholar
Cheng I-fan concludes that Gu has

completely abandoned following the old, Song Confucian route of
impartiality (gong) to an ideal state and, to the contrary, he is fun-
damentally indifferent to the self-regard in people’s natures. He also
does not worry about conflicts between the benefits of the world’s
people, so long as everyone’s self-regard is utilized in a set, system-
atic fashion. If it is not wasted nor suppressed, the world will be
ordered and peaceful. [Cheng 1984, p. 92]
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This is a strong reading which immediately drew criticism.* I also believe
that Cheng has somewhat overstated his case, but if we read Cheng’s
interpretation charitably, we should conclude that he does not miss the
mark by much. It is clear, even from the sections of “On the Prefecture-
County System” that I have quoted, that Gu’s ultimate goal remains one
in which the general good is well served and all people benefit, and that
Gu sees this goal in terms of “impartiality (gong).” Still, in Cheng’s
defense, Gu does not primarily advocate impartiality as a route to that
end; careful and systematic employment of people’s feelings of self-
regard is largely responsible for the ultimate achievement of impartial-
ity. It is also true that while in “On Licentiates” Gu does say that
self-regarding desires lead to the many problems he identifies with licen-
tiates, we see that Gu does not condemn these desires themselves, but
rather the social context in which they prompt so many people to seek
to become licentiates. The doctrines of Gu’s two essays, that is, are largely
consistent with each other and with Cheng’s characterization. The only
qualification I would add is that in “On Licentiates” we do see hints of
impartiality still being employed as a means, rather than simply as an
end, in the ways that Gu characterizes the new licentiates that his
reformed exam system will produce.

4.2.4 Dai Zhen

Dai Zhen (1723-77) was among the greatest philosophers of the Qing
dynasty. He was one of the few thinkers of his time to combine the prac-
tical focus of the statecraft school with more abstract speculation about
moral psychology and human nature. He was harshly critical of Song-
dynasty thinkers like Zhu Xi, arguing that their teachings had been
tainted by Buddhist and Daoist ideas, and had thus lost touch with the
values of Confucianism’s classical tradition. I believe that his criticisms
are sometimes unfair or exaggerated, but at their core we see the finest
expression of the new perspective on desires that this chapter has been
following.

Dai succinctly expresses the core of his conception of desire when he
writes, “whatever comes from desire is always for the sake of life and
nurture.”” Rhetorically, at least, this is a complete inversion of the Song

2 See [Liu 1984], a comment on Cheng’s original article.
# [Dai 1995, p. 160; cf. Dai 1990a, p. 149, and Dai 1990b, p. 83]
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thinkers’ tendency to see desires as first and foremost problematic. Dai
certainly believes that desires can go too far, as we will see in a moment,
but in their origins they are good, motivating us to seek things upon
whose value all agree. Although Dai mainly uses “self-regard (si)” as a
technical term for desiring too strongly, in some places he treats it simi-
larly to “desire,” giving it a less technical gloss and seeing it at the core
of humaneness:

Both self-regard for one’s embodied self (si yu shen) and extending
[this self-regard] to those close to oneself are aspects of humane-
ness. Self-regard for one’s embodied self is to be humane towards
oneself; to extend [this self-regard] to those close to oneself is to be
humane towards those who are close to one. [Dai 1995, p. 181; cf.
Dai 1990a, p. 241, and Dai 1990b, p. 116]

The basis of self-regard is having desires for oneself: caring for and
seeking to nurture oneself throughout one’s life. As is the case with
desires themselves, that is, self-regard starts out aimed at universally
valued ends. In this passage, in addition, Dai suggests that self-regard is
actually an “aspect of humaneness.” Precisely what this means is a bit
obscure; I think the following passage, now put in terms of desires, makes
the point clear:

[Mencius understood that desires cannot be eliminated.] There can
be no greater affliction in a human life than to lack the means to
tulfill that life (sui gi sheng). If, desiring to fulfill one’s own life, one
also fulfills the lives of others, this is humaneness. If, desiring to fulfill
one’s own life, one reaches the point even of slaying others and
paying no heed, this is inhumaneness. The inhumaneness actually
begins with the desire to fulfill one’s life, and if there were no such
desire, necessarily there would be no inhumaneness. But if there
were no such desire, then one would also regard the affliction and
distress of others in the world with indifference. It is impossible for
one to feel that one’s own life need not be fulfilled and yet to fulfill
the life of another. [Dai 1995, p. 159; cf. Dai 1990a, pp. 146-7, and
Dai 1990b, p. 82]

The last two sentences make the crucial point: We must be motivated by
our desires, else we will care neither about ourselves nor about others.
Without desires — which is the same as saying without self-regard, in the
sense of the prior passage — there can be no humaneness.
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This is the clearest statement I have found in Dai’s writings of the shift
that has occurred. We saw little in Zhu’s writings to suggest that desires
were more than ineliminable: a part of our human nature, to be sure, but
not critical to the process of self-cultivation and world-ordering itself.
Perhaps under the influence of commercialization and the other trends
mentioned at the outset of this section, Dai seems to have rethought
what it means to “desire humaneness.” He criticizes Song-dynasty Con-
fucians as follows:

[The Song masters said] “If it does not come from pattern then it
comes from desire, and if it does not come from desire, then it comes
from pattern.” When they see others crying out from hunger and
cold, or [feeling] the sorrow and resentment of an unfulfilled love,
or hoping for life despite being close to death, it is all just “human
desire”; they abstractly designate a sentiment devoid of feeling or
desire as the “original suchness of heavenly pattern,” and preserve
it in their hearts. [Dai 1995, p. 211; cf. Dai 1990a, p. 387, and Dai
1990b, p. 165]

Given all the invective that Song thinkers launched at “human desire,”
Dai is wondering, What is left for “humaneness”? What, in particular, can
it mean to “desire humaneness”? Dai believes that the Song under-
standing of humaneness is “abstract” or “empty” (kong), divorced from
the flesh-and-blood desires about which we really care — and which alone
can serve to motivate us to do good for ourselves and others. At the heart
of ethical motivation, according to Dai, are our everyday desires. Desir-
ing humaneness just is desiring food — or even, in the proper circum-
stances, desiring delicious food.

Particularly relevant both to Dai’s interpretation of Song neo-
Confucianism and to my own larger purposes is the perspective that
rulers take away from the writings of Zhu and other Song thinkers. Dai
writes:

The sages, in governing the empire, embodied the people’s feelings,
fulfilled the people’s desires, and the Kingly Way was complete. . . .
Nowadays [however,] those who govern others regard the ancient
worthies’ and sages’ embodying of the people’s feelings and fulfill-
ment of the people’s desires as issuing mostly from baseness, trivi-
ality, and tortured obscurity, and pay it no heed. As for censuring
others [on the basis of] pattern (), [modern rulers] find it easy to
hold up the loftiest standard in the vast world, call it “righteousness,”
and condemn people in its name.... When someone invokes
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pattern to censure someone below him, the faults of the one below
are [regarded by]| everyone as too numerous to count. When a man
dies by law, there are still some who pity him; but if he dies by
pattern, who will pity him? [Dai 1995, p. 161; cf. Dai 1990a, p. 387,
and Dai 1990b, p. 84]

The suggestion in this passage that people can “die by pattern” is one of
Dai’s most famous phrases, and it has been vehemently objected to by
defenders of Zhu [Chan 1989, p. 207]. As I noted earlier, though, power-
holders were able to stress the side of Zhu’s teachings they found most
useful in ways that did not redound to the benefit of the people. This
would have been obvious to Dai. The interpretation of Zhu’s ideas
shared by Dai and the emperors was, admittedly, somewhat exaggerated
and not wholly charitable. One reason that Zhu’s text remained open
to this kind of interpretation, though, was that Zhu did not provide a
clear, positive role for desires to serve. Dai, like many seventeenth- and
eighteenth-century Confucians, did.

I do not want to exaggerate the shift that Dai’s view of desires repre-
sents. We find in his writings, after all, passages like the following:

Self-regard comes from feelings and desires, and becloudedness
from the heart’s discernment. To be without self-regard is humane-
ness, and to be without becloudedness is wisdom — but it is not by
getting rid of feelings and desires that one becomes humane, or by
getting rid of the heart’s discernment that one becomes wise. [Dai
1995, p. 211; cf. Dai 1990a, p. 388, and Dai 1990b, p. 165]

“Self-regard (si)” is used in this passage as a technical term for errant
desiring. This is even clearer elsewhere, when we read that “The two
great afflictions of all men at all times, self-regard and becloudedness,
are simply of two roots: self-regard arises from faults in desiring, and
becloudedness from faults in knowing.”* This technical use contrasts
with the term’s more general sense that we saw earlier, where self-regard
was actually said to be “an aspect” of humaneness.

The difference between the two uses of “self-regard” arises from the
fact that while we should care for ourselves, we must do so in a fashion
consistent with the context in which we find ourselves and with our
essentially social natures. We live in society, connected to others in many
ways, fellow participants with others in groups of all sizes. Like all Con-

# [Dai 1995, p. 160; cf. Dai 1990a, p. 149, and Dai 1990b, p. 83]
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fucians, Dai emphasizes the degree to which any assessment of whether
our lives are going well must be relational: Whether we are doing well
as parents depends on the lives of our children; whether we are doing
well as sons and daughters, conversely, depends on the lives of our
parents. Thus, in a passage quoted earlier, Dai writes: “If, desiring to fulfill
one’s own life, one also fulfills the lives of others, this is humaneness”
[Dai 1995, p. 181]. This of course resonates with what we heard from
Chen Que, who said of the sage Shun that he “respected wealth and
enjoyed protection such that none was without: this is the epitome of
self-regard.”

As we have seen, Dai sometimes uses “self-regard” in just this same,
broad way. In Dai’s technical sense, on the other hand, “self-regard”
means to desire things inconsistent with one’s social nature. Like Chen,
Dai believes that one person’s life can be fully fulfilled if, and only if,
everyone’s lives are fulfilled. Suppose that one is given money and sent
to buy food for the whole family. A desire to eat delicious food goes too
far if one spends all the money in a teahouse on exquisite treats before
one has even reached the market. The problem with such behavior can
be seen in many ways, including long-term effects on what we might call
one’s individual well-being. The problem shows up more immediately in
one’s relational well-being: Thanks to such behavior, one is doing poorly
as a son and as a brother. Depending both on how willing others are to
sacrifice on one’s behalf and on how obtuse one is, it may take some time
before defects in one’s relational well-being intrude on one’s individual
well-being. In the Confucian analysis, this does not alter the fact that our
lives’ fulfillment involves both these aspects. Improper desires are incon-
sistent with the overall well-being of our true — social — selves.

The simultaneous commitments to the possibility of a cosmos in which
all flourish and to the necessity of such a cosmos if any are to flourish lie
at the core of much of Confucianism. Unlike many of their predecessors,
each of the four subjects of this section have insisted on understanding
flourishing and fulfillment in terms of our actual, concrete desires. One
way to highlight this is to emphasize that while our true selves are social,
they are also embodied. To somewhat differing degrees, each of these
thinkers believes that our everyday desires should neither be shunned
nor merely tolerated, but embraced as essential to our well-being and
to our ethical advancement. For Chen, Gu, and Dai, at least, desires are
necessary for proper ethical motivation. Desiring humaneness comes
directly from desiring to eat, sleep, and drink. In wanting things for our-
selves, we want things for others. A society in which we are able to attain
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the things we properly desire is a society in which others attain what they
properly desire, and so insofar as we hope to attain what we desire, we
have a responsibility to see that others do so as well.

4.3 CONCLUSION

In sum, these Confucians believed both that we have legitimate desires
and that we have responsibilities to see that others can fulfill their legit-
imate desires. This combination of ideas bears a striking similarity to the
argument at the core of one of the founding texts of Western rights dis-
course, On the Law of War and Peace by Hugo Grotius (1583-1645).
Grotius believed that the laws of nature were rooted in our sociability:
We desire society, and thus we appropriately desire — as confirmed by
our reason — to respect one another’s rights, without which there would
be no society.”® Grotius combines these ideas, however, with the very un-
Confucian idea that our rights can be exchanged via contract; even the
right to self-defense can be transferred to the sovereign. Our Confucians
have no concepts that can play this kind of role, and I suspect would
reject such an idea if it were explained to them. They see our natures and
our needs as uniform. How could one person’s interest in his or her own
self-defense become illegitimate through any kind of agreement — espe-
cially a merely hypothetical agreement, as was the case with Grotius and
all subsequent social contract theory?

Western rights theories developed along a number of lines through the
balance of the seventeenth and eighteenth centuries. John Selden
(1584-1654) and Thomas Hobbes (1588-1679) minimized the role of
natural laws or rights, seeing the rights we have in society as depending
on the laws instituted by our sovereign; the sovereign’s authority, in turn,
derived from a hypothesized social contract that established society in
the first place.”® This formulation readily led to the idea, prominent in
the writings of thinkers from Samuel von Pufendorf (1632-94) to Jeremy
Bentham (1748-1832), that rights came only from corresponding obli-
gations: Rights were passive, deriving from law rather than emerging
directly from any natural or ethical conception of human well-being
[Tuck 1979, p. 160]. There were also a great many differences between

» [Grotius 1990 (1625), pp. 91, 100]. See also [Tuck 1979, pp. 72-3].

% See [Tuck 1979, chs. 4, 6]. Tuck writes that Selden studied the historical changes in English
law and concluded that “If human laws permitted a particular practice on a widespread
scale, the presumption was that neither the natural nor the divine law forbade it” [ibid.,
p- 85].
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Pufendorf and Bentham, chief among them the question of whether the
laws from which our duties (and thus rights) derive could be natural or
only man-made. Much of modern jurisprudence has followed Bentham
on this latter point, believing only in man-made or “positive law.” I will
discuss one of the nineteenth century’s leading proponents of such ideas
in Chapter 5, when I compare Rudolf von Jhering’s conception of rights
with the way his ideas are interpreted by a leading Chinese theorist.

Pufendorf’s alternative formulation, according to which rights derived
from natural duties, which in turn derived from natural (or divine) laws,
was nonetheless extremely important; it found its most famous expres-
sion in the writings of John Locke (1632-1704). The idea that certain
rights could be inalienable, which derives in part from Locke, was grad-
ually combined with certain other claims to form what scholars now call
the “subjective theory of rights.” Central to these developments is the
idea that the moral world may not be well-ordered, even in principle;
“clashes of rights [may] not be the result simply of human folly or blind-
ness, but [may] be ultimate and unresolvable” [Haakonssen 1996, p. 312].
In subsequent chapters I will pay careful attention to Chinese correlates
of this idea; we will see that even today, many Chinese rights theorists
continue to see harmony, rather than conflict, at the root of their ideas
of rights.

Embracing the value of desires is one way to defend the legitimacy of
people’s self-regarding interests; another way is to assert that people
have rights to enjoy these same interests. In subsequent chapters I will
explore some of the complications of taking the latter of these paths, as
seen from the viewpoint of the Chinese thinkers concerned with rights.
For now it might be most useful to reflect on some complications to
which the approach of this chapter’s four protagonists might give rise.
One question is whether embracing desires is something that can be insti-
tutionalized so that people actually feel the results. This is particularly
relevant given the seemingly straightforward ways in which rights can be
institutionalized, thanks to their close connections to law. A second ques-
tion for our Confucians concerns the possibility that embracing desires
will lead to license: We saw both Chen and Dai say that selfishness is bad,
but is this enough to restrain desires when necessary?

There is good evidence that all four thinkers studied here were
aware of both these problems. Much of my discussion of Gu, in fact,
concerned precisely the question of how to reform institutions so that
people’s self-regarding tendencies would mesh, rather than conflict.
Huang also wrote about this issue extensively in Waiting for the Dawn,
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proposing among other things to make the various lower-level official
positions — tax collectors, warrant-bearers, and so on — into rotating
“draft” positions. One of his arguments is that if the occupants of such
positions are in office for only short periods of time, they will not abuse
their power, for they will know that others will soon take their places,
and they could then be subject to the new officeholders’ abuse in retal-
iation [Huang 1993, pp. 161-2]. Dai and particularly Chen emphasized
a somewhat different approach to institutionalizing restraint: They
stressed the importance of Confucian rituals. Chen instructed his son that
“What distinguishes human beings from beasts is our capacity to devote
ourselves to ritual practice. Human beings also set ourselves apart from
beasts by practicing ritual in earnest.”” This commitment to restraint
through ritual has strong roots in classical Confucianism — especially in
the writings of Xunzi (third century B.c.E.). This is an area where most
Chinese rights theorists will part company with their Confucian fore-
bears, however, even launching vehement attacks on Confucian ritual
teachings. But I am getting ahead of myself. Our next task is to turn to
the ways that existing Chinese concerns merge with interpretations of
Western rights discourse in China’s nineteenth century.

7 Quoted from [Chow 1994, p. 48]. Chow also discusses Dai Zhen, though quite differently
than I have, arguing that Dai’s ethics “underscored extirpation of bad conduct and ideas
rather than developing the good inherent in humans” [ibid., p. 190].
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Nineteenth-Century Origins

T IS OFTEN DIFFICULT to identify beginnings. Ask when rights

discourse began in Europe, and you can receive answers that differ by
centuries, depending on which stage of the ongoing evolution of concepts
and practices related to “rights” — and to its correlates and predecessors
in a half-dozen languages — one counts as the beginning. It might be
thought that the beginning of rights discourse in China would be easier
to locate: As there was no concept of rights in traditional thought,
shouldn’t we just look for the moment that the idea of rights was intro-
duced to China from Europe? Unfortunately, this “moment” is rather
difficult to identify precisely. To be sure, we must look carefully at early
translations of European texts concerning rights into Chinese, but we will
find that these translations seem to be part of an existing discourse
almost as much as they begin a new one.

In addition, I need to be very careful when I say that the discussions
initiated by these texts are about rights. Since my discussion of these
matters will depend on some of the conclusions from Chapter 2, let me
briefly review the relevant issues. I argued there that conceptual content
depends on the inferential commitments we take on when we use lan-
guage, and I further contended that the norms governing these infer-
ences are instituted by the practices of the groups to which we belong.
In other words, what someone means by his or her words depends
on what the person and his or her community take to follow from
what is said. Since the commitments of each of us differ in large or small
ways from those of anyone else, our meanings will differ from one
another. We regularly take one another to be talking about the same
things, though, and seek to hold others to the propriety of certain infer-
ences. If I say that autumn directly follows spring, it would be appropri-
ate for you to correct me; if I insist, then you will conclude that I mean
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something different by “autumn” (or perhaps “spring,” or even both)
than you do. Another way to say this is that we have different concepts
of autumn.

With this in mind, we can see that comparison of concepts across cul-
tures will rarely be an all-or-nothing affair. Starting from the premise
that there is no concept of rights in pre-nineteenth-century China, I will
be looking for ways in which language comes to be used to express com-
mitments similar to those I connect with “rights.” No one in nineteenth-
century China uses words that exactly entail what I believe to follow
from “rights,” but the same is true even of my contemporaries in the
United States today. There is certainly a difference of degree, but more
important is the difference of community. My fellow Americans and |
take ourselves to be sharing a concept, and thus to be committed to the
same norms for its use, even if our disparate commitments mean that
some of the things which follow from these norms will differ.! When 1
interpret the language of a nineteenth-century Chinese thinker, on the
other hand, I need to look at the commitments that he and his commu-
nity will take to follow from what he has said. Some of the time we will
find significant overlap with what I take to follow from “rights,” but
insofar as the norms guiding his discourse emerge from a context very
different from mine, I am on shakier ground saying that he is using a
concept of rights than when I say the same thing of someone today.

Let me try to flesh all this out with some examples. A contemporary
scholar studying the nineteenth-century Japanese thinker Kato Hiroyuki
— who will be an important figure later in this chapter — recognizes the
danger of thinking that everyone shares a single stock of concepts.
Despite a Confucian education, in the 1870s Katd adopted Western lib-
eralism and constitutionalism. The scholar writes that

At first glance, these Western ideas appear incompatible with Con-
fucianism. . .. Yet the liberalism, natural rights, [and] constitution-
alism . . . that Kato adopted cannot be explained satisfactorily as
ready made concepts, concepts that he imported from abroad and
adopted or discarded as circumstances dictated. ... Instead, I
believe that these Western ideas, as construed by Kato, were con-
sistent with cardinal Confucian presuppositions about man and
society. [Wakabayashi 1984, p. 473]

! For instance, we might agree that it follows from a thing’s being sentient that it has rights,
but disagree on what is needed for sentience, and thus on what has rights.
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Call this the danger of “ready-made concepts.” Concepts do not fall from
the sky — or from Europe — with their meanings already clear; they are
what a community makes of them. Even if Kato and his colleagues used
a word that we translate as “liberalism,” the meaning of this word must
come from the ways in which Kato and his community used it, or more
accurately, from the ways in which Kato’s community took it to be appro-
priately used.

I will try to avoid similar problems with thinking of “rights” as a ready-
made concept, both for Chinese thinkers and for Japanese like Katd. This
same scholar who rejects ready-made concepts, though, falls prey to a
second danger. This comes out most clearly when he seeks to explain
why Kato might have construed “liberalism” or “natural rights” differ-
ently from the European sources on which he drew. The scholar writes
that

When Kato and other mid-century Japanese thinkers translated
Western philosophical concepts, they used character-compounds
found in Chinese classical texts or else devised neologisms based on
classical Chinese diction. In this way, Japanese thinkers might unwit-
tingly carry over tacit assumptions and mental associations from the
Confucian tradition. Then Japanese conceptions diverged from
Western concept. [1984, p. 491]

The problem with this attitude is that it makes Japanese (and Chinese)
speakers into passive victims of their language and their tradition. To the
contrary, I believe they said what they wanted to say. In Lydia Liu’s
recent study of what she calls “translingual practice™ in nineteenth- and
twentieth-century China, she talks of translation from a “guest language”
into a “host language” — rather than the more conventional “source lan-
guage” and “target language” — in order to stress the active role played
by Chinese and Chinese speakers in the processes that she studies. She
argues for the appropriateness of this terminology, which I endorse, since

the translator or some other agent in the host language always ini-
tiates the linguistic transaction by inviting, selecting, combining, and
reinventing words and texts from the guest language, and, moreover,

* She defines the study of translingual practice as examining “the processes by which new
words, meanings, discourses, and modes of representation arise, circulate, and acquire
legitimacy within the host language due to, or in spite of, the latter’s contact/collision with
the guest language” [Lydia Liu 1995, p. 26]. See the main text for “host language” and
“guest language.”
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... the needs of the translator and his/her audience together deter-
mine and negotiate the meaning (i.e., usefulness) of the text taken
from the guest language. [Lydia Liu 1995, p. 27]

We will see precisely these dynamics in the following pages. We will
observe influences from various strands of the Chinese tradition, of
course, but there will be no need to characterize these pejoratively as
“unwittingly [carrying] tacit assumptions.”

These various interactions between guest and host languages take
place in a variety of contexts. Translations and religious writings of mis-
sionaries play a role, as do arguments by Chinese officials and others
about how best to develop China’s economy and reform its government.
Chinese efforts to understand and then make use of international law
are influential, as are Japanese political movements and theoretical
tracts. The writings and translations done by Chinese who study for a
time in Europe or in Japan, finally, also are important factors in the devel-
opment of the discourse. My goal in this chapter is to look at what is said
in each of these contexts, to see how something like rights begins to figure
in each context, and to show how the overall discourse evolves from the
middle to the end of the nineteenth century.

5.1 TRANSLATION OF INTERNATIONAL LAW

Translations do not come out of nowhere. Someone has to know a
foreign work and want to translate it; someone has to want to publish it;
language must exist or be manufactured into which to translate the work.
These different factors shape what gets translated, how it is rendered,
and who will read it. Early translations of “rights” are as much part of
existing discourses as they are the inauguration of a new one. In this
section I will illustrate these ideas by examining the earliest two trans-
lations of Western rights terminology into Chinese.

5.1.1 The lllustrated Compendium

Let us begin at the beginning: in the middle of increasing disputes
between Chinese authorities and English merchants over trade in opium.
The Chinese official who, drawing on centuries of statecraft thought, tries
to deal with the aggressive foreigners is Lin Zexu (1785-1850).° He sup-

? Statecraft thought is discussed in the previous chapter; see especially the sections on
Huang Zongxi and Gu Yanwu.
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ports the efforts of the best-known statecraft thinker of the era, Wei Yuan
(1794-1856), to study and advocate techniques and ideas known in the
West. Wei Yuan, in turn, is able to draw on the talents of a small core of
bilingual Chinese and foreigners. The result of these collaborations is the
publication of the lllustrated Compendium on Coastal Nations in 1840.
It contains a wide variety of material, ranging from maps to instructions
for making cannons to discussions of diplomacy; buried among these, a
scant eight pages among its more than three thousand, are translated
selections from Emmerich de Vattel’s Le Droit des gens (The Law of
Nations), a textbook on international law published in France in 1758.

In all, the Compendium contains five selections from Vattel, all of them
based on an 1833 English translation of Vattel’s original [Svarverud
2000]. Two selections are translated by Peter Parker, an American mis-
sionary and physician living in Canton. The remaining three — of which
two are based on the same sections as those Parker translated — are trans-
lated by Yuan Dehuai, a former imperial translator and a member of
Lin’s staff. A contemporary scholar has argued plausibly that Yuan used
Parker’s brief translations as bases for his longer versions [ibid.]. Parker’s
and Yuan’s first selections are both drawn from a section on the prohi-
bition of foreign merchandise. The paragraph begins, in an 1820
American translation, “Every state has, consequently, a right to prohibit
the entrance of foreign merchandise, and the people who are interested
in this prohibition have no right to complain of it, as if they had been
refused an office of humanity” [Vattel 1820, p. 95]. We can well under-
stand why Wei and his patron Lin would have been interested in the
Western view of such prohibitions, for Lin wanted to impose just such a
prohibition on Western merchants. In any event, Parker translates only
the first of the two uses of “right,” rendering it with “/i,” which can mean
custom or rule. With regard to what might be distinctive about this type
of rule, Parker’s version follows the original rather closely, explaining
that nations can prohibit trade out of a desire to avoid suffering losses
at another’s expense. Such prohibitions cannot be complained about on
grounds of “humanity” — rendered “renqing” by Parker — because they
are merely matters of profit [Wei 1840, p. 3031].

Parker next turns to the question of when war is justified. The sections
of Vattel’s work on which this selection is based are replete with the word
“right(s),” but there is no term that seems to correspond with it in
Parker’s version. Parker writes that just wars “accord with heavenly
pattern (tianli)” and with “righteousness (yi),” but we see nothing that
corresponds to the twin uses of “right” in “In treating the law of safety,
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we have shewn that nature gives men a right to use force, when it is nec-
essary for their defense, and the preservation of their rights” [ Vattel 1820,
p. 356]. Interestingly, Parker does use the word “bingquan” to render the
power or authority to wage war; we will see later that “quan” comes to
be used in the 1860s to mean rights [Wei 1840, p. 3032]. But that does
not seem to be Parker’s intention. Indeed, it may be an exaggeration to
say that he intends “/i”” as a translation of rights at all. Only once of the
eight times in which the sections he is translating use “rights” does Parker
put “/i” in a corresponding place in his Chinese text, leading a contem-
porary analyst to conclude that Parker was not “introducing /i as a tech-
nical term for ‘rights’” [Svarverud 2000, fn. 29].

Like Parker, Yuan translates only one use of “right” from the first sen-
tence; unlike Parker, Yuan uses “daoli,” literally the “pattern of the way”
and meaning something close to “moral principle,” to render “right.”
Yuan’s third selection is also the same as Parker’s, but Yuan does trans-
late several appearances of “right,” again using “daoli” [Wei 1840, pp.
3034,3036]. Yuan leaves his readers with the impression that these prin-
ciples have the same status as any other moral principle; at one point he
says that “this kind of moral pattern is eternally in people’s hearts; this
is something that all people know” [Wei 1840, p. 3036]. I noted in the last
paragraph that Parker once uses “quan” to correspond with “authority.”
Yuan also does this once, though in a slightly different part of the section
on war, and then uses “quan” twice in the next sentence, corresponding
to places where the original has “rights” instead of “authority.” Given his
consistent use of “daoli” to translate “rights” and the contexts in which
“quan” appears, the best interpretation of these uses of “quan” is that
they all refer to the authority — the legitimate powers — of monarchs,
rather than to any more general notion of rights.

Neither Parker’s nor Yuan’s rendering of “rights” had any noticeable
impact on subsequent rights discourse. This is not the fault of the text in
which they appeared; the lllustrated Compendium was widely read and
influential [Masini 1993, p. 23]. Many terms still in use today, among them
the Chinese words meaning “import” and “trade,” originate in this work.
That “li” and “daoli” fail to catch on as translations for “rights” seems
nonetheless quite easy to explain. It is not that Parker’s and Yuan’s trans-
lations were bad, in the sense of failing to exactly capture the meaning
of “rights”; that would not explain why Chinese who had no grounds for
comparison failed to use them. The reason is rather that, in Parker’s and
Yuan’s renderings, neither “/i” nor “daoli” stands out as representing
anything new or different. China had long had rules, customs, and prin-
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ciples grounded either in expediency or in morality; both “/i” and “daoli”
would continue to be used in their previous senses. It would take a more
systematic presentation of a foreign rights theory, together with a more
novel rendering of its terminology into Chinese, to make the distinc-
tiveness of a new concept, however exactly related to rights, salient to
Chinese readers.

5.1.2 Martin’s General Laws of the Myriad Nations

More than twenty years passed after the publication of the Illustrated
Compendium before another effort was made to translate a Western
international law text into Chinese. In 1862, the American missionary W.
A. P. Martin began work on a translation of Henry Wheaton’s Elements
of International Law, a standard text first published in 1836. A year later
he offered his completed translation to the recently established Chinese
diplomatic agency. Prince Gong, an uncle of the emperor and leader of
the diplomatic agency, accepted Martin’s draft, though he had members
of his staff refine the text’s style. It was published in 1864 as General
Laws of the Myriad Nations (Wanguo Gongfa) and immediately proved
useful. When a Prussian warship seized three Danish merchant vessels
anchored in a Chinese port, Prince Gong was able to use definitions
learned from Wheaton, together with the texts of Chinese treaties with
Prussia, to force the Prussian minister to release the Dutch ships and to
pay China $1,500 of compensation for having infringed on China’s juris-
diction over its territorial waters. Prince Gong said about Wheaton’s
book that although “the said book on foreign law and regulations is not
basically in agreement with the Chinese systems, it nevertheless contains
sporadic useful points” [Hsu 1960, pp. 133-4].

Subsequent sections of this chapter will detail ways in which concepts
and vocabulary introduced by the General Laws influenced both Chinese
and Japanese rights discourses. In the balance of this section, I will look
at these important formulations in their original contexts and ask, among
other questions, why these translations succeeded in ways that Parker’s
and Yuan'’s renderings of “rights” did not.

The word most frequently used to translate “rights” is “quan.”
“Natural rights” is “ziran zhi quan,” “personal rights” is “siquan,” “rights
of equality” is “pingxing zhi quan,” “property rights” is “zhangwu zhi
quan,” and so on. “Quan” does not always correspond to “rights,”
however;in a number of places it is used to translate “authority” [Martin
1864, vol. 1, pp. 1b, 19b]. In addition, it appears as part of the compound

EENT3
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“zizhu zhi quan,” literally “the quan of self-mastery,” which is used to
translate “independence” [ibid., p. 16a].

The earliest meanings of “quan” are concerned with weighing, both lit-
erally and figuratively. In a famous passage from the Mencius, it is used
to refer to the moral judgment of a virtuous person when deciding to
bend a rule in order to achieve a greater good.* In many contexts, though,
“quan’ has no connection with morality, and often comes to mean simply
power [Zhang et al. 1973, vol. 5, pp. 524-5]. A Chinese reader of the
General Laws would immediately understand that there was something
special about “quan.” The quan of a state or individual are not simply
the powers it happens to have; the text makes clear that quan is a nor-
mative notion, dependent on reason, justice, and agreements. That is, one
can talk about the quan a state has to equality or independence whether
or not it is equal or independent: These are things states ought to have.
All this comes through in Martin’s translation. Strikingly, at one point
where Wheaton says that the two sources of the laws of nations
are reason and usage, Martin renders this by “/i #” for “reason” and “/i
#i” for “usage”: almost the identical terms used in the Illustrated Com-
pendium to correspond to “rights” itself.> Admittedly, since “rights” and
“authority” are translated in the same way, it would be difficult for
readers to see whatever differences Wheaton felt there to be between
the two words, but in fact when one is speaking of a state’s rights or
authority, the two really come to much the same thing: legitimate
powers.’

“Quan” continues its connection to “rights” on down to the present
day. A more specific term, also introduced in General Laws, gradually
comes to be even more important that “quan,” however. This is the com-
pound “quanli,” accepted throughout the twentieth century as the stan-
dard translation of “rights.” Like “quan” itself,“quanli” has a long history.
The earliest use of the words “quan [i” occurs in the Confucian classic
Xunzi (c. 220 B.c.E.). The author says that when one has perfected one’s
learning and self-cultivation, “quan li cannot move one [to do wrong].”’
Standard Chinese interpretations of this sentence seem to take it as a

* See Mencius 4A:17. Lau translates it in that context as “discretion” [Lau 1970, p. 124].

5 [Wheaton 1878 (1836), pp. 8-9]; [Martin 1864, vol. 1, pp. 8-9]. Wheaton is here discussing
the views of an earlier writer on international law, but the position is not too different
from his own.

® For a helpful discussion of various interpretations of “authority,” see [Wood 1995, pp.
4-8].

" [Xunzi Index 1986, 3/1/49]; see also [ibid., 47/12/76].
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compound, rendering “quanli” as “power-and-profit.”® For my purposes,
nothing hangs on whether qguanli is a single thing (and “quanli” a com-
pound term) in this and other early uses. All that matters is that quanli
(or quan and [i) involves reference to personal profit or benefit, rather
than to any more general notion of well-being, and that Xunzi believes
we ought not be swayed by it. This negative connotation that Xunzi
attaches to quanli, which is related to the repeated admonitions against
li (profit) by other Confucians,” derives from Xunzi’s belief that one
should attend to ritual and ethical propriety rather than any sort of
utility. “Quanli” is used repeatedly in subsequent texts, but I know of no
uses of the term prior to the nineteenth century that give it a positive
connotation."

In the General Laws, the term “quanli” undergoes two kinds of trans-
formations. First, it is regularly used in approximately its traditional
sense, but with a positive connotation instead of its older negative con-
notation. In one case, for instance, Wheaton’s original has a reference to
certain “advantages of trade” that a British subject who has become an
American citizen might have, in virtue of his new citizenship, when
trading with England. Wheaton says that even if this person were to tem-
porarily return to England, this “would not deprive him of those advan-
tages” [Wheaton 1878 (1836), p. 118]. In the translation, “quanli” is used
to render both “advantages of trade” and the subsequent “advantages”
[Martin 1864, vol. 2, p. 24b]. “Quanli” is also used repeatedly to render
the “privileges” that ambassadors have while on their foreign postings
[ibid., vol. 1, pp. 4a, 4b, 5b]. In each of these cases, the “quanli” is used
as a compound term expressing the combined powers and benefits that
come with trade or with diplomatic status.

Ungquestionably more important, at least in the long run, is the second
change. “Quanli” is occasionally used as a direct translation for “rights.”
In Wheaton’s text, we read: “A state is a very different subject from a
human individual, from whence it results that obligations and rights, in
the two cases, are very different” [Wheaton 1878 (1836), p. 12]. Martin’s
text puts the matter this way: “Now the various states and the multitudes
of people (shuren) are widely different, and thus their obligations
(mingfen) and rights (quanli) also have differences” [Martin 1864, vol. 1,

8 E.g., [Li 1979, p. 20]; [Zhang et al. 1973, vol. 5, p. 525]. John Knoblock does not render
it as a compound term, translating it as “the exigencies of time and place and consider-
ations of profit” [Knoblock 1988, p. 142].

% See Mencius 1A:1, etc.

' For further discussion, see [Suzuki 1981, pp. 49-50], translated in [Suzuki 1997, pp. 45-6].
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p. 7b]. Elsewhere, in a passage on the “conduct of foreign states towards
another nation involved in civil war,” Wheaton says that when such
foreign states profess neutrality, they must “allow impartially to both bel-
ligerent parties the free exercise of those rights which war gives to public
enemies against each other” [Wheaton 1878 (1836), p. 32]. In his trans-
lation, Martin refers to these as “jiao zhan quanli” [Martin 1864, vol. 1,
p. 19b].

It is not clear that a reader of Martin’s text would come away with a
distinctive conception of quanli that would come anywhere close to
Wheaton’s understanding of rights. The several contexts in which it
occurs muddle the question of whether quanli is a normative or merely
empirical notion — that is, whether quanli are things we have through
some kind of moral obligation, or simply through contingent circum-
stance. Are quanli just advantages, or are they something more signifi-
cant? These ambiguities perhaps explain why, as we will see in the next
section, it is quan rather than quanli that are discussed in China after the
publication of the General Laws. In Japan, things are somewhat differ-
ent; there, we will see that once the General Laws arrives from China in
1866, “quanli” is picked up very quickly as a translation for “rights.”

Martin himself seemed to understand the difficulties that readers
would have with quan and quanli, writing in a headnote to a slightly later
translation which similarly dealt with international law:

International law is a separate field of knowledge and requires a
special terminology. There were times when we could not find a
proper Chinese term to render the original expression, so our choice
of words would seem less than satisfactory. Take the character quan,
for example. In this book the word means not only the kind of power
one has over others, but also the lot (fer) that moral pattern (/i) pre-
scribes to each person. Occasionally, we would add the word i #
[to form a compound], as, for example, in the expression ‘the origi-
nal quanli of the common people,” and the like. At first encounter,
these words may seem odd and unwieldy, but after seeing them
repeatedly, you will come to realize that the translators have really
made the best of necessity."

We will have occasion to see what Martin’s readers made of these con-
cepts in the next two sections of the chapter.

' See [Martin 1878, translator’s headnote]. This paragraph is translated in [Liu 1999, p.
149], though I have modified the translation somewhat.
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5.2 THE SELF-STRENGTHENING MOVEMENT

Mid-nineteenth-century Chinese reformers recognized that more
needed to be done than just translate Western legal texts. They felt that
unless China was strong enough to negotiate as an equal with Western
powers, it would continue to be exploited. Indeed, until China could suc-
cessfully insist that existing treaties — to which China had been forced to
accede at gunpoint — be revised, its interests could not be protected. This
group of men has come to be called the “self-strengthening movement
(zigiang yundong),” and I now turn to the partial development of rights
language within their writings. For simplicity’s sake, I have chosen to
focus on a single individual, Li Hongzhang. We will see that he pays con-
siderable attention to the notion of “/iquan,” a traditional concept which
in his hands begins to be transformed from “economic control” toward
something rather close to “economic rights.”"?

Before I turn to Li, let me briefly note the general connection that
existed between the self-strengtheners and statecraft thought. Readers
will recall that thinkers sympathetic to statecraft ideals played important
roles in the Confucian discourse about the fulfillment of individual
desires that I discussed in the last chapter. Statecraft thinkers were also
direct sources of inspiration to all those committed to China’s self-
strengthening. Given the manifest technological advantages enjoyed by
Western powers, one of the central tenets of self-strengthening was pro-
moting practical, technological development. Such matters had long
been advocated by statecraft thinkers, who justified these pragmatic
pursuits through the ways they fulfilled the people’s (legitimate) desires.
Under the influence of texts like the General Laws, certain of the self-
strengtheners started to talk about the reasons for their policies in new
ways, but these changes represent only incremental steps from their start-
ing point."”

Li Hongzhang (1823-1901) rose to prominence during the massive
Taiping Rebellion, which lasted from 1850 to 1864 and which at its height
threatened to topple the Qing dynasty. Li distinguished himself as both
administrator and general and was appointed governor-general of the

12 Li is not the only possible representative of the changes I describe here; another rele-
vant figure is Xue Fucheng (1838-94), an official and diplomat who also wrote about
liguan in ways that stretched traditional boundaries. See his four essays on liguan, which
both mention the need for “quan of self-mastery (zizhu zhi quan)” and invoke the
General Laws: [Xue n.d., p. 383].

3 For more on the relation between statecraft and self-strengthening, see [Liu 1994a].
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province of Jiangsu in 1862. At that time he moved to Shanghai, from
where he directed the province’s defense against the rebels and where
he encountered the technology and power of Western nations for the
first time. Li sought to learn all he could about the sources of Western
power and the intentions of Western nations. Throughout the twenty-five
years that Li subsequently served as imperial commissioner of trade
and foreign relations for North China, he was a leader of the self-
strengthening movement."

In 1867, proponents of self-strengthening held a series of discussions
in preparation for negotiations with Western powers that aimed at revis-
ing current treaties. David Pong writes that

Of the seventeen officials involved in the deliberations, five used the
term quan, and of [this] group, three did so to mean preserving
China’s authority or control over specific matters, while Chonghou
and Li Hongzhang used it to convey the notion of inherent rights
as well. . . . Thus from its original meaning of China having the ulti-
mate say in protecting its traditional socio-political order from
foreign encroachment — a defensive position — the concept of quan,
and especially its derivation, liquan, had come to connote as well
China’s right to pursue its own course of development. [Pong 1985,
pp. 34-5]

In short, Pong argues that in these discussions, we can see two meanings
of “quan,” one more traditional and one the new idea of “inherent
rights.”

In the last section I spent some time reviewing the history of the
terms “quan” and “quanli”’; before I move on, I want to do the same
for “liguan,” which Pong rightly identifies as at the core of the self-
strengtheners’ concerns. As I said earlier, “/i” means benefit or profit,
while the basic meaning of “quan” is power. The words “/i” and “quan”
occur together in classical-era texts, though as we saw earlier with
“quanli,” it is often difficult to say whether they are intended as a com-
pound term or as two separate terms.” Post-classical texts, however,
clearly use “liguan” as a compound term, meaning something like
“economic control.” To cite just one example, the seventeenth-century

4 See [Liu 1994b (1970)] and [Liu 1994c¢ (1967)].

15 See the classical-era text Zuo Zhuan, “ji you li quan, you zhi min bing,” which Legge
translates as “Since you have such advantages and the power, and moreover the handles
of the people . ..” [Duke Xiang 23; trans. in Legge 1985 (1872), p. 501].
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official and scholar Han Tan (1637-1704) made the following comment
about monetary policy: “The less money coined by the government, the
more the people will use their own counterfeit money to benefit them-
selves. Economic control (liquan) will be dispersed among the masses.”'®

Han’s statement is interesting because it makes clear that liquan is a
matter of control or power rather than genuine authority. The govern-
ment’s loss of control over the money supply does not mean that coun-
terfeiters are somehow legitimate. There is no temptation, therefore, to
see Han’s comment as about rights: In particular, he is not asserting that
through government inaction, the people have gained economic rights.
If Li Hongzhang comes to use “/iquan” to mean economic rights, as Pong
believes, then this is indeed a significant conceptual evolution.

Let us look at two examples of Li’s use of “quan” and “liquan.” First,
discussing a variety of demands made by Western powers, he says:

In addition to these, there are still other demands. Above, none fail
to invade our nation’s liquan; below, they inevitably seek to wrest
away our merchants’ livelihoods. These can all be denounced on the
basis of the upright words of the General Laws of the Myriad
Nations: “All nations have the quan of protecting their people and
administering their financial affairs.” [Li et al. 1930, vol. 55, p. 9a
(consecutive p. 5149)]

If taken out of context, the reference here to liguan could easily be inter-
preted as referring to mere economic control. When coupled with the
citation from General Laws, though, it sounds like Li is claiming that all
nations have inherent rights to economic sovereignty. The quan to which
the General Laws refers, after all, are not powers that nations just happen
to have, as a matter of contingent reality; they are powers that morally
must accrue to all nations.

It is even clearer that Li understands quan in this way in a second
passage. Here Li complains that foreign merchants heed only the
requirements of the Customs Office — which was overseen by foreign
officials — and ignore the Chinese commissioners (jiandu), whose respon-
sibilities included the collection of internal duties on trade (the lijin tax):

The Customs Office appropriates quan that ought to be China’s
(zhongguo yingyou zhi quan). Those who understand [moral] pat-
terns are content with the natural lot (benfen) of things; those who

' [Han 1827]. For Han’s biography, see [Hummel 1970 (1943), p. 275].
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rely on force take whatever they like. In this period of treaty revi-
sion, they hope to monopolize everything. .., steal the quan of
China, and find ways for their merchants to profit. In the course of
the treaty revisions, no matter what the cost, we cannot include
words authorizing the Customs Office. Then the coastal liqguan will
no longer go to the foreign countries, and foreign merchants will
know that the Customs Office is without genuine (zhen) quan. [Li
et al. 1930, vol. 54, p. 22b (consecutive p. 5108)]

This passage makes two crucial points. First, reinforcing the conclusion
to which we came after the first passage, quan can be subject to moral
norms (the quan that ought to be China’s) rather than merely matters
of actual control. Second, we see here that Li recognizes this very dis-
tinction. His goal in the treaty revision process is to make clear that the
Customs Office lacks “genuine quan,” which I take to mean something
like rights, as opposed to mere power.

Let me sum up. At least partly under the influence of the General
Laws, Li began to talk about quan in ways that departed from the value-
neutral notions of power and control found in traditional discussions of
the term. Li’s uses are clearly marked as different from the earlier ways
in which liquan had been discussed; his listeners and readers can
attribute commitments to him accurately, seeing him as having opted out
of their way of talking about /iquan. They might resist using his new
concept, referring derisively to “Li’s so-called ‘liquan.’” Or they might
think through the commitments entailed by the old concept and the new
one and then decide in favor of the new: Seeing China for the first time
as a nation among nations, it might now seem important to talk about
China’s morally legitimate powers — and about the foreigner’s lack of
this legitimacy. This process of reflecting on one’s concepts and their
attendant commitments is the exercise of “expressive rationality,” as we
saw in Chapter 2.

It is important to note that through Li’s writings, and throughout the
reflections they may have prompted — for others did come to use “quan”
in the way that Li did — there were no hints that “quan” could be applied
to individuals, or even to the people as a collective. These were ideas
applicable to states. This is not at all surprising, given the context in which
the terms were discussed. It suggests, though, that it might be premature
for me to translate “quan” as “rights.” By doing so I would assert that
“quan” carries with it much the same set of inferential commitments that
“rights” does, but a central aspect of all familiar, contemporary versions
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of that concept is their applicability to individuals. “Authority” may
therefore do a better job of capturing what “quan” means at this moment
to Li and his community.

5.3 JAPAN

Rights discourse began in Japan at about the same time it did in China,
but followed a quite different early course. We have just seen that early
rights discourse in China focuses on the state as subject for rights; people,
either individually or collectively, are not yet part of the picture except
insofar as they are part of a state. In Japan, people quickly come to be
at the center of rights claims, in part because of the importance that was
placed on fulfilling people’s desires. This connection between rights and
desires anticipates a similar dynamic that plays out in China slightly later.
For the purposes of this book, I am interested in Japanese rights dis-
course not so much for its own sake — though a comprehensive treat-
ment of the discourse remains to be written — as for the ways in which
it intersects with and influences Chinese rights discourse. A number of
the key Chinese texts on rights from the early twentieth century were
written in Japan, where numerous critics of the Qing dynasty traveled,
both for study and for freedom to write what they liked without fear of
imprisonment. These Chinese thinkers were variously influenced by the
Japanese intellectual climate, even including the words they chose to
express new ideas. I pursue Japanese notions of rights as background to
understanding these Chinese thinkers’ ideas.

5.3.1 Translations

As early as 1862, two Japanese had been sent by their government to
study law in the Netherlands; from their notes, we can see that they trans-
lated the Dutch term “regt” with “honbun,” which literally means some-
thing like one’s original lot or natural station in life [Yanabu 1994, pp.
2-3]." In 1868, after returning to Japan, one of these two students wrote
a work on international law in which he rendered rights/regt as “ken (C:
quan).”'® He states that he consulted the Chinese General Laws, which
had been brought to Japan in 1866, in arriving at this translation of “regt”

7 The two students were Nishi Amane (1829-97) and Tsuda Shinichiro (1829-1903).
'8 That is, the character which he used is prononuced “ken” in Japanese and “quan” in
Chinese. This is the same character that earlier we saw used in China.
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[Yanabu 1997, pp. 162-3]. It is safe to conclude, therefore, that “ken” was
first used as a translation of “rights” under the influence of Martin’s
earlier Chinese translation.”

Another text produced in 1868 used “kenri (C: quanli)” for “rights.”
In his essay On Constitutional Government, Katd Hiroyuki (1836-1916)
wrote that in regimes in which monarchs monopolize power, the people
are treated like servants, and “it goes without saying that they cannot
enjoy a single right (kenri).”® Since this text also came after the intro-
duction of General Laws in Japan, it is exceedingly likely that Katd bor-
rowed “kenri” from Martin.

I will discuss the development of Katd’s ideas extensively later, since
he will be among the figures most influential on the views of Chinese stu-
dents in Japan. First, though, I want to note that in the 1870s, “kenri” had
a serious rival for translating “rights.” In several articles that appeared
in the important journal Meiji Six (Meiroku Zasshi), authors use another
word that is also pronounced “kenri,” but written slightly differently. The
first character in this rival compound, “ken #,” is the same in each word,
but the rival term adds “ri ¥ instead of “ri #].” The latter, recall, has a
basic meaning of benefit or profit. The former means pattern, order, or
principle. So far as I know, no one commented on the differences
between the two words, and at least one author used them both in the
same paragraph with no distinction that I can detect.”’ As we will see
later, these authors associated with Meiji Six tended to view rights as a
matter of either positive or natural law; it perhaps made sense for them
to prefer a translation that stresses the role of rights in an orderly system,
rather than a word that stresses the benefits that come from enjoying the
right. And perhaps it is the decline of natural-law explanations of rights,
also detailed later, that accounts for the failure of the rival “kenri” to
take hold.”? In any event, the rival will make virtually no mark on the
twentieth century.”

' The Wanguo Gongfa was translated into Japanese a few years later, in 1871. See [Chang
1991].

20 [Suzuki 1981, pp. 45-6]; translation from [Suzuki 1997, p. 41].

2! For uses of the rival “kenri,” see articles by Nishimura Shigeki (1828-1902), Nishi
Amane, and Mori Arinori (1847-89) in Meiroku Zasshi, translated in [Braisted 1976,
pp- 510-13, 40-3, and 78-86, respectively]. See also discussion in [Suzuki 1981, pp. 51-3].

2 The same can probably be said for some of the other translations of “rights” that were
tried out in the 1860s and 1870s. See, for example, the discussion below of Fukuzawa
Yukichi.

# In at least one essay from 1901, Liang Qichao (on whom see the next chapter) uses the
rival “kenri,” pronounced “quanli” in Chinese; see [Liang 1989¢ (1901), p. 106].
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5.3.2 Confucians, Liberals, Radicals, and Bureaucrats

If the words used in Japan to translate “rights” (and related words in other
European languages) were diverse, the social and political commitments
of the people using these different words were still more so. The title  have
given to this section makes it sound like they can be easily separated into
convenient groups, but that was far from the case. Confucian values and
terminology loom large in the writings of many figures, even those most
explicitly antagonistic to Confucianism. Similarly,even those who identify
themselves as Confucian draw on ideas or words that are the results of
Japan’s ongoing encounter with Western nations. A complete account of
these dizzying complexities is not my objective here, yet I do need to sum-
marize the context in which rights are discussed, even if in fairly simplistic
fashion. The following paragraphs are offered in that spirit.

I think the best way to understand the 1870s and 1880s is by identifying
three rough groupings: the bureaucrats in power and their conservative
supporters, the radicals seeking political participation, and the initially
apolitical liberals associated with Meiji Six. It is the latter two groups
who write most about rights, in the varying formulations discussed earlier.
To the extent the conservatives were concerned with notions of rights and
independence, it was — like the Chinese officials discussed earlier — on the
rights and independence of the state that they focused.*

The radicals were relentlessly political and practical. Their touchstones
were political participation and popular sovereignty; they used their
famous slogan “jiyit minken,” or “freedom and popular authority,” to call
for the people to receive their rightful voice in governance. These
demands went along with, and were partly justified by, advocation of lib-
erating desires from the restrictions of feudal society. In “The Passions
Must Prevail,” one champion of popular authority wrote that the object
of human life “is for the self to gratify its desires, to rejoice in the
extreme, nothing else. . . . Heaven put [things in the world] for the people
to enjoy, and those who use them are to have their own way, free and
unrestrained.”” This embracing of the passions was often seen as

# See, e.g., the concern of Torio Koyata (1847-1905): “Using the two characters ‘min’ and
‘ken’ [‘people’ and ‘authority’ or ‘rights’], [the radicals] want to destroy the country’s
order, violate political laws, and form parties and classes. . . . Racing blindly after one
another, they will only make the country lose its independence and bring on disaster.”
Cited in [Motoyama 1997, p. 249].

» Seki Shingo (1854?-1915), quoted in [Motoyama 1997, p. 240]. For further evidence of
these concerns,see the “Dialogue on People’s Power,” discussed in [Tucker 1996, pp. 15-16].
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originating in Western ideas, and was often practiced partly through the
ostentatious adoption of Western-style luxuries [Motoyama 1997, p. 241].
We will see in a moment, though, that the roots of an affirmative atti-
tude toward desires run deep in Japanese thought, just as they do in
China.

Readers will have noticed that I translated “ken (C: quan)” as “author-
ity” in the phrase “freedom and popular authority.” It is more common
to translate the phrase as “freedom and popular rights,” but given the
collectivist focus of the movement, “authority” seems to capture the
idea’s commitments better than “rights,” as I have also argued earlier for
Li Hongzhang’s use of “quan.”” The same will be true of the Chinese
movement for “minquan (J: minken)” in the 1890s, which we will explore
in a few moments.

If we turn to the liberals, we will see that rights and desires are again
prominent themes in their writings. These writings are more sophisti-
cated than are those of the radicals, and often show subtler signs of con-
nection to the Japanese tradition.”” For the sake of simplicity I will focus
on two figures, both of whom will exert considerable influence on sub-
sequent Chinese rights discourse, Kato Hiroyuki and Fukuzawa Yukichi.

5.3.2.1 Kato Hiroyuki. 1 have already mentioned Kato as the man who
introduced “kenri” into Japan. Not only did he use the word; he also dis-
cussed rights more extensively than anyone had in China. The passage
from On Constitutional Government that I quoted briefly continues as
follows:

A realm which is not the private property of the sovereign and aris-
tocracy is a “realm of rights.” For this reason, those who are subjects
possess rights. There are two sorts of rights: private rights (shiken)
and public rights (koken). Private rights are rights involving one’s
own person, called by some the right to freedom. Public rights are
rights involving national affairs.”®

Kato then enumerates eight private rights, including “the right to life,”
“the right to independence,” and “the right to freedom of thought,

% Yanabu is similarly resistant to interpreting “ken” in this context as “rights”: He prefers
“power” or “authority” (using the English words in his article) [Yanabu 1997, pp.
168-70].

%7 For one analysis of a radical essay that reveals subtle connections with Confucianism,
see [Crawford 1997].

* [Suzuki 1981, p. 46]; translation from [Suzuki 1997, p. 41].
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speech, and writing.” In each of these cases, the word I am translating as
“right” is “kenri.”

In order to be sure what to make of Katd’s advocacy of kenri, we need
to understand why he thought people had kenri. This will also help us
deal with an otherwise puzzling aspect of Katd’s intellectual develop-
ment: In the 1880s he would publicly reject his earlier work on rights,
take some of his previous work out of print, and throw his support behind
a unified state and its pursuit of Darwinian success in a competitive inter-
national arena. It was this later Katdo whom young Chinese intellectuals
would encounter when they came to Japan in the late 1890s, so we would
do well to understand how the later Kato emerged from the earlier.

The key to Katd turns out to be his relation to Confucianism. This may
seem surprising, since the puzzle looked to involve a change from rights
to Darwinism. Closer inspection reveals that Confucian commitments
and vocabulary permeated Katd’s writings and point to continuities
underlying his dramatic change. This is not to say that Kato was a Con-
fucian; I am more comfortable allowing people to decide their identities
for themselves, and he did not call himself a Confucian. He studied and
reacted to Confucian texts, both of classical Chinese and more recent
Japanese vintage, and we can see important roles that ideas and words
from these texts play in his thought. Still, he — like many of his genera-
tion, and like many Chinese whom we will look at subsequently — was
interested in articulating a new politics and a new ethics that departed
in many ways from the tenets and practices of Confucianism.

Katd’s earliest writings were set in the context of the challenges
Western nations posed to China (and, implicitly, to Japan). He argued
that the mere adoption of Western technology by Eastern nations was
inadequate; the latter needed to cultivate the proper spirit as well, which,
borrowing a term from the Confucian classic Mencius, he identified
as “jinwa (C: renhe).” “Jinwa” means harmony among men; in the
Mencius, it is identified as the critical factor for military success. Kato
believed that this harmony, in turn, grew out of an even more venerable
Confucian notion, “humane government (jinsei; C: renzheng).”* The
basic meaning of “humane government” within Confucianism is rule by
the virtuous, in which the responsibilities of the rulers to love and care
for their subjects are fulfilled. For Kato, however, this was not enough.
He believed that humane government could only be successful, and jinwa

¥ [Wakabayashi 1984, p. 471]. See Mencius 4:1.
% [Wakabayashi 1984, p. 474]. See Mencius 1:5.

119



Nineteenth-Century Origins

achieved, if Western forms of constitutional government and rights were
instituted. He wrote:

By no means do I imply that the political system of the ancient sage
kings was not fair and equitable and based on humaneness. I simply
believe that the way they instituted their system of government was
not without imperfections. For the very reason that they were sage
kings, such imperfections did not develop into evils during their own
reigns. But in later eras, when foolish rulers assumed the throne,
evils tended to surface.”

Kato here echoes the reformist themes of statecraft Confucianism,
though his connection of these problems with Western political models
is new.

There is a second reason that Katd found it necessary to promote con-
stitutional government and subjects’ rights: He believed rights to be the
natural possessions of all people. Once again, though, his commitment
to what he called “heaven-endowed rights (tempu jinken; C: tianfu
renquan)” was strongly influenced by Confucianism.* He wrote that “it
is man’s nature to possess various desires, the strongest of which is for
unrestricted independence to achieve personal happiness. ... No man,
whether high or low, rich or poor, intelligent or ignorant, may be
restricted by others. Each may follow his own desires in his private
affairs. Hence, various rights have come into existence through civil
society” [Wakabayashi 1984, p. 481].% By now the connection between
affirming desires and Confucianism should not be surprising, though
Kato does put it in stronger terms than any Confucians had. Katd and
his contemporaries drew on the progressive attitude toward desires
adopted within the “Ancient Learning” school of Japanese Confucian-
ism, which both was influenced by similar trends in China and made
further developments of its own. The interaction among merchant
culture and values, economic and social changes, and Tokugawa
(1568-1868) Confucianism was even more explicit in Japan than was the
case in China.**

31 [Wakabayashi 1984, p. 474], slightly altered.

2 On the earlier Japanese Confucian conception of heaven, and its relation to early rights
discourse, see [Matsumoto 1978] and [Tucker 1996].

3 For further examples of liberals like Katd basing their rights theories on desires, see
[Matsumoto 1978, p. 184].

¥ See [Wakabayashi 1984, pp. 482-3], [Matsumoto 1978], [Najita 1987], and [de Bary 1979].
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It remains only to explore Katd’s reaction against natural rights and
his turn to Darwinism. I might summarize his notion of heaven-endowed
rights as follows:

1. People all have desires which they can legitimately pursue, insofar as they
do not interfere with the desires of others.

2. The state’s goal is to cultivate a spirit of unity and harmony within the
country, on the strength of which its people can further pursue their
desires.

3. Since the goodness and humaneness of rulers cannot be relied on, the insti-
tutions of constitutional power-sharing and rights are needed to protect
the people’s interests.

Notice how central the people (or citizenry) are to this reasoning: It is
within the context of the group that legitimate desires are adjudicated,
since desires are legitimate only insofar as they can be pursued without
hindering someone else in the group. What Kato realized very early on
was that if the state’s interests suffered, so too would those of its citi-
zens.” Already in 1872 he tutored the emperor using his own translation
of Johann Bluntschli’s Allgemeines Staatsrecht — a work that would later
be influential on Chinese thinkers — which viewed the state as an organ-
ism that had its own rights, superior in many ways to those of individual
citizens [Motoyama 1997, p. 260]. As he put it in the 1882 work that sup-
posedly represents his conversion from natural rights to Darwinism,
“Wars inevitably break out. Once war breaks out, the rights of the van-
quished nation suffer irreparable damage. This holds not only for the
government in question, but also for its citizens. Therefore, whether or
not a people possess rights depends on [their nation’s] victory or defeat”
[Wakabayashi 1984, p. 490].

In the context of Katd’s thought, it makes sense to translate “kenri”
as “rights,” not least because he sees them as applicable to individuals.
Still, especially in his later writings, we can see that these rights are held
only in the context of a flourishing collective, and thus the rights of the
collective take on considerable importance. The important issue here is
not to quibble over when “rights” is the best translation and when it is
not, but to try to get a clear view of the content of the rights-related con-
cepts that thinkers like Katd and Fukuzawa use by understanding the
commitments that the concepts entail.

¥ Katd’s terminology does not distinguish between “state” and “nation,” nor between
“citizen” and “member of a nation.” For present purposes, we can ignore these
differences.
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5.3.2.2 Fukuzawa Yukichi. Fukuzawa Yukichi (1835-1901) was a lead-
ing liberal theorist and populist who wrote extensively on rights. He
used a variety of terms to correspond to “rights”: He employed both
“tsiigi” and “ken” in his 1866 Conditions in the West; “kenri tsiigi” —
abbreviated to “kengi” —in his 1876 An Encouragement of Learning; and
“kenri HEFE” in his 1878 “People’s Rights: A Plain Account.”*® Despite
these terminological differences between Fukuzawa and Kato, and
notwithstanding some other important differences between the two, to
which I will come in a moment, the two men’s views of rights shared two
very significant features. First, Fukuzawa also saw the origin of rights in
“heaven.” As he put it in an 1876 work, “When men are born from
heaven, they are all equal,” and equality, in turn, “means equality in
essential human rights” [Fukuzawa 1969, pp. 1, 10]. Second, Fukuzawa
saw both heaven-endowed nature, and rights, as bound up with desires:
“It is a basic human right for man to be able to attain what he wants, as
long as he does not infringe on the rights of others” [ibid., p. 11].

Fukuzawa did not derive his understanding of rights from Confucian-
ism any more than Katd did. Fukuzawa was significantly influenced by
his reading of Blackstone’s Laws of England, among other sources
[Tucker 1996, p. 1]. Still, in both the precise shape that his conceptual-
ization of rights took (e.g., in its connection to heaven) and his willing-
ness to endorse the value of human desires (even extending to the love
for money [Tucker 1996, pp. 19-20]), Fukuzawa was a child of his age.
Both he and his audience were prepared to consider and endorse the
inferences entailed by his concepts in significant part because of the pre-
vious movement within Japanese Confucianism to valorize desires. Since
I have already developed these themes extensively, I will not dwell on
them further here.

I do not want to leave the impression that Kato and Fukuzawa were
alike in every way. Both cared about the well-being and strength of the
nation, but to a greater extent than Kato, Fukuzawa throughout his life
saw independent individuals as central to national independence.”’” Be
this as it may, the central themes relevant to Japanese rights discourse
are already clear. Rights were attributed to individuals by some thinkers,
in large part based on an understanding of people’s needs that rested on
a positive account of human desire. In various ways, though, these needs
and desires were understood to be essentially connected to the needs

% See the excellent discussion in [Tucker 1996], as well as [Fukuzawa 1969].
7 See [Fukuzawa 1969, pp. 16-20].
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and well-being of larger groups, most important of which was the nation.
Although Fukuzawa and Katd went out of fashion for a few years, by the
end of the 1890s when Chinese thinkers like Liang Qichao and Liu Shipei
— the subjects of the next chapter — were in Japan, Fukuzawa and Kato
had been rediscovered and their ideas once again promoted.® Their
ideas would mesh with and supplement similar ideas within the Chinese
tradition to help spark a flowering of rights discourse. But first let us
return to China, and see what develops there in the years before Chinese
intellectuals begin their pilgrimages to Japan.

5.4 REFORMERS IN THE 1890s

In each of the preceding sections, we have seen how internal trends
and concerns mixed with external texts and traditions to produce early
discussions of rights or related notions. It is already difficult to cleanly
distinguish “internal” from “external,” since the ideas and vocabulary of
foreigners undergo change as they live in China, and those of Chinese
(and Japanese) change after living or studying abroad.”” As we move into
the 1890s, clear distinctions between internal and external become still
harder to make. This will continue to be a feature of Chinese rights dis-
course down to the present day; it is never a discourse of pure, traditional
ideas, but neither is it ever solely a matter of imported concepts and con-
cerns. In the 1890s each of the contexts in which I have identified rights
discourse as emerging — international law, self-strengthening, mission-
aries, and Japan — will play a role, merging with old and new concerns
and entering new arenas of debate. The 1890s are distinctive in part for
the broadened range of participants in rights discourse: journalists, pub-
licists, and reformers outside of government all add their voices to the
conversation. The result is more complex and contested than anything
we saw in previous decades, though these complexities are only a hint of
what we will find when we enter the twentieth century.

Much of my analysis in this section will revolve around the term
“minquan,” of which “people’s authority” is a good first approximation.
I will begin by looking at some strands within Confucian tradition that
have been identified by other scholars as contributing to the emergence
of concern with minquan. Next I will strive to make connections between

*# [Tam 1991, p. 7].
¥ For a particularly striking example, see Lionel Jensen’s discussion of the ways that early
Jesuit missionaries to China evolved into a “Sino-Jesuit community” [Jensen 1997].
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these native strands and what is explicitly said about minquan prior to
1898. After a brief excursion into another important rights-related
concept, zizhu zhi quan, I will look at the critique of minquan written in
1898 by Zhang Zhidong, a powerful government official and proponent
of moderate reform. The section will conclude with an examination of
the reaction to Zhang by two proponents of minquan living in Hong
Kong.

5.4.1 Traditions of Reform

Much has been made of the role of Western imperialism in stimulating
a recognition by Chinese that some manner of reform was needed,
and many have emphasized that Western ideas helped to shape the
ways in which the needed reforms came to be understood. We saw
earlier that both Chinese and Manchu officials associated with the “self-
strengthening” movement were certainly reacting, in no small part, to
military defeats and unequal treaties; we also saw the degree to which
their responses came to be couched in terms that evolved out of the inter-
pretation of Western texts. At the same time, we also saw that preexisting
concerns and intellectual tendencies played important roles in motivating
these individuals to engage with Western ideas and texts in the ways they
did; we noted in particular the commitment of Wei Yuan, Li Hongzhang,
and the others to “statecraft” thinking. In this section, I will sketch three
other strands within the evolving Chinese tradition that clearly influence
how rights discourse is articulated in the 1890s — and by whom.

The first is an aspect of Confucianism that has come to be called
minben sixiang, which means “people-as-root thought.” It holds that only
when the people flourish will a state be strong; the well-being of both
rulers and officials is decidedly less important than the well-being of the
people. One classical Confucian work puts it this way: “When Heaven
gave birth to the people, it was not for the sake of a ruler. When Heaven
established a ruler, it was for the sake of the people.”* It is often claimed,
in fact, that classical Confucian political theory includes a “right to rebel”
against a tyrannical ruler. This notion is based primarily on a passage in
the Mencius in which it is made clear that rulers who “mutilate humane-
ness” and “cripple rightness” no longer count as true rulers; to kill such
a person is to punish an outcast rather than to commit regicide.*’ This

4 See [Knoblock 1994, vol. 3, p. 224]; quoted in [Mizoguchi 1991, p. 10].
1 Mencius 1B:8; cf. [Lau 1970, p. 68].
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passage clearly supports the idea that the people’s well-being is of para-
mount importance, to which any ruler must be committed in order to
merit his position. Other passages in the Mencius lead me to reject the
idea that the text treats rebellion as a people’s right, however. For one
thing, a later passage says explicitly that while ministers lacking royal
blood should remonstrate with a misguided ruler, they cannot depose
him; only ministers with royal blood can depose a ruler who ignores their
repeated advice.” In addition, the Mencius also indicates that while
people who act against a bad ruler cannot be blamed for what they do,
they still do not act rightly. The following passage, which criticizes those
rulers who hoard all “enjoyments” for themselves, seems quite explicit:

Should there be a man . .. who is not given a share in [the realm’s]
enjoyments, he would speak ill of those in authority. To speak ill of
those in authority because one is not given a share in such enjoy-
ment is, of course, wrong. But for one in authority over the people
not to share his enjoyment with the people is equally wrong.*

Another passage makes the related point that for a ruler to fail to
provide properly for his people, and then to punish them when they “fall
into excesses” seeking what they need, is to “trap” the people.* The stress
throughout is on the ruler’s responsibility to the people, rather than on
any correlative right that the people might have. The fact that speaking
ill of a bad ruler is still wrong seems to make clear that no general right
to speak out is intended — even though speaking out cannot be avoided.”

Even if “people-as-root” did not mean that the people had a right to
rebel, it did lay the foundation for critiquing rulers. The most famous
such critique was that of Huang Zongxi, whose Waiting for the Dawn we
began to examine in the last chapter. Huang argues that emperors
routinely assumed that the wealth of the nation was intended for their
personal benefit, and so passed strict laws which tried to ensure that
“[nothing] beneficial should be left to those below, but rather that all
blessings be gathered up for those on high.”** Huang urged a number of
institutional changes that he felt would lessen the ability of rulers (and
other power-holders) to take advantage of the people. Huang certainly

* Mencius 5B:9; cf. [Lau 1970, p. 159].

# Mencius 1B:4; cf. [Lau 1970, p. 63].

# Mencius 1A:7; cf. [Lau 1970, p. 58].

# For an interesting discussion of whether some sort of right to speak should be endorsed
by early Confucians, see [Wong in press].

“ [Huang 19835, p. 2]; translation from [Huang 1993, p. 98].
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did not go as far as would the reformers of the 1890s, but his ideas were
not lost on them; in fact, one leader of the reform movement had several
thousand copies of Waiting for the Dawn secretly printed and distributed
in the late 1890s."

One more aspect of the people-as-root idea bears emphasizing before
we move on: The interests and powers of the people are conceptualized
collectively. Huang thought that the people as a whole — whom he
referred to as “all-under-heaven (tian xia)” — should benefit, but he never
put this in terms of protecting the interests of every individual. We will
see that 1890s reformers, too, tended to think collectively. When they talk
of minquan, for the most part they have in mind the authority of the
people as a group. We will see a few hints of a more individualized con-
ception of quan, but these are rare exceptions to the general trend.*

Another large trend that fed into the 1890s reform movement was the
ever-increasing economic and social power of local landlords, gentry, and
merchants, and the related arguments that came to be made in favor of
local self-government. We saw earlier that Gu Yanwu argued strenuously
against the central government’s “rule of avoidance” — which mandated
that officials not serve in their home counties — and term limits, in part
because he sought to increase the ability of local elites to influence policy
related to them. Although, in the face of opposition from the central
court, progress toward local self-rule was slow, institutions serving local
needs did continue to be created.” Virtually all of the proposals put
forward by minquan advocates in the 1890s bear some relation to these
earlier trends. For one thing, the proposals tended to serve the same local
elites, since they, rather than the entire populace, were the “people” envi-
sioned in at least the first stages of power-sharing and representative
assemblies. We can also find explicit evidence that reformers saw their
visions as promoting local self-rule and decentralization.”

47 [Huang 1993, pp. 71-2]. For more evidence that reformers of the 1890s and early 1900s
saw themselves as building on the ideas of Huang and others, see [Mizoguchi 1991,
p- 10].

* For more on this collective conception of quan, see [Mizoguchi 1991, p. 10], as well as
the examples cited therein.

* This trend began at least as early as the start of the Southern Song dynasty (1127-1278);
see [Hymes 1986]. [Chow 1994, ch. 3] discusses related trends in the early Qing dynasty,
which may have accelerated in the latter half of the nineteenth century, on which see
[Mizoguchi 1991, p. 6] and [Rankin 1986].

%0 See [Mizoguchi 1991, p. 7]. See also [Lee 1998], which discusses several aspects of the
connection between local self-rule and reform in more detail.
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A final traditional contribution to 1890s reform thought is the so-
called New Text school of thought. “New Text” refers to specific versions
of the Confucian classics and to certain commentaries on those classics.
The New Text interpretation of the classics was one which emphasized
the ethical and political lessons that could be read out of the classics,
whereas the competing Old Text interpretation tended to look for
historical information. According to the New Text view, Confucius used
words that carried subtle messages of praise or blame when he edited
the classics; bases could therefore be found in the classics for criticism
of a wide variety of improper government practices.”’

A number of the figures treated in this chapter were advocates of
New Text readings of the classics — from Wei Yuan, who commissioned
the very first international law translation, to Kang Youwei and Liang
Qichao, who were central participants in the reforms of the 1890s, as we
will soon see. In addition to finding grounds for criticism of the ruler,
men like these also found support for the very ideas of reform and
progress in the New Text tenet that human history would pass from an
era of “disorder” to one of “approaching peace” and finally to one of
“universal peace.” Kang Youwei, in particular, viewed Confucius as a full-
fledged prophet who foresaw the need for fundamental reforms.*

New Text ideas were not as closely related to the specifics of minquan
as either of the other strands of thought that I have canvassed in this
section, nor did they continue to exert their influence for as long as some
of these other ideas. I suspect that two reasons lie behind this. First, the
very idea of a New Text school depends on a considerable familiarity
with, and concern for, difficult and often obscure texts from the classical
tradition. Such familiarity is possible only in certain social and cultural
circumstances. These circumstances began to break down after the end
of the nineteenth century.” Second, the principal purpose served by the
New Text ideas was the justification of reform, progress, and so on. These
ideas paved the way for Chinese interpretation and adaptation of similar
Western ideas, but in so doing the New Text ideas also led to their own
irrelevance: Chinese became content with the justifications for reform —

1 [Wood 1995] is a careful study of the use of such interpretations of one text, the Spring
and Autumn Annals, to ground political theory in the Song dynasty. [Elman 1990] studies
the revival of New Text interpretations in the mid-Qing dynasty.

52 See [Chang 1971, p. 50 and passim] and [Cheng 1997] for discussion.

3 For the background to this thought, notice what underlay the healthy New Text school
in the eighteenth and nineteenth centuries; see [Elman 1990].
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and even revolution — that they built on newer foundations, and thus
could leave behind the “three eras” and Confucian code words for praise
and blame.

5.4.2 Minquan ro 1898

The year 1898 is the pivot around which the balance of this section will
revolve. 1898 is famous for the “Hundred Days” reform effort, in which
the youthful Guangxu emperor threw his support behind reform, issuing
a series of wide-ranging edicts. After slightly more than one hundred
days, a palace coup led by the empress dowager ended the reforms and
resulted in the execution of several reform advocates, and the flight to
Japan of a number of others. In addition to this abortive attempt to insti-
tutionalize reform, 1898 also saw some very important writings in favor
of minquan, as well as the most famous argument against minquan,
Exhortation to Learning by the moderate reformer Zhang Zhidong. I
turn first to the advocates of minquan.

Coined in Japan sometime in the late 1870s, the word “minquan (J:
minken)” was first used in Chinese soon thereafter by two diplomats
familiar both with the Japanese usage and with political institutions in
various Western countries.’ It was not widely adopted in China until
fairly late in the 1890s, when reformers in Hunan, Hubei, and Shanghai
began to invoke it as one of the goals of their proposed institutional
changes.” What did it mean? “People’s authority” may be the best trans-
lation one can find, but let me note one respect in which it may be mis-
leading. Minquan was not about complete popular sovereignty. No one
in China in the 1890s advocated full-scale democracy — nor, of course,
did very many people in the West at this time. The goal of minquan advo-
cates was instead an institutionalized, consultative role in a constitutional
monarchy. They saw participation in national and provincial assemblies
as means to strengthen the nation. One Hunanese reformer put it this
way:

> See Section 5.3 for the Japanese term “minken.” Guo Songtao, minister to France and
England in 1876-7, used the term in the May 19, 1878 entry in his diary [Judge 1997].
Huang Zunxian, attaché in Japan and Britain and consul in San Francisco, used it in
his 1879 Annals of Japan. See [ibid.], [Masini 1993, p. 189], and especially [Ng 1995].
Huang was an official in Hunan beginning in 1897, and had a role in the term’s popu-
larization among Hunanese reformers. See [Min 1985, p. 200] and [Kamachi 1981].

» A thorough exploration of the background to these various reform movements is
beyond my scope. [Min 1985, p. 200] explains that New Text ideas were among the
earliest stimuli to the reformers. See also [Lewis 1976] and [Rankin 1986].
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If we do not establish a national assembly there will be no uniting
the citizen’s voices. . . . When asked “What would it be like to estab-
lish a national assembly now?” we answer “the national assembly
represents the people’s public duty (gongyi).” “But is the national
assembly not then a representation of the people’s authority
(minquan)?” We say that the [imperial] order we have now received,
the instructions we have taken, of the public duty to enlighten each
other and revive learning is a public undertaking of the people. Con-
sidering the public duty to be a public undertaking, and the public
undertaking to be a public assembly, what else can we call it but
the people’s authority? It precisely means the people’s authority!
Besides, people’s authority is people’s duty. “People” cannot be sep-
arated from “authority.” The people devote themselves to their duty
and the people engage in their own undertakings, while the ruler’s
authority draws together these myriad undertakings. “People’s
authority” is to manage one’s own undertakings. If the people lack
authority, they cannot devote themselves to their duties. If they do
manage their own undertakings, then the sovereign’s authority will
also reach its utmost.*

In other words, responsibility for the fate of the nation rests not only on
the shoulders of the ruler, but also on those of the “people,” by which
the author clearly meant elite members of the society, since they are
charged with reviving learning. These “people” have a part in the shared
“public duty” which can only be carried out if they are able to contribute
their “undertakings” to the public good, which in turn requires that they
have a forum for so contributing: thus the national assembly and the
people’s (limited) authority, or minquan.

In Shanghai, another prominent advocate of reform wrote about
minquan in a very similar vein. He explicitly rejects the Western model
of “democracy (minzhu),” preferring joint governance between ruler and
people [Wang 1953 (1896), p. 147]. He demonstrates that the notion of
a ruler consulting with his people has ample precedent in the Confucian
classics, and urges that a recognition of people’s authority, institutional-
ized in a parliament, will support the state by solidifying the power of
the ruler, increasing the identification of the people with the interests

% [Anonymous 1966 (1897), p. 821]. Translation based on [Wakeman 1972, p. 65], though
Wakeman confusingly translates “minquan” as “people’s rights” while rendering
“junquan” as “ruler’s authority.” For more analysis of this passage, see also [Ng 1998,
ch. 6].
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and needs of the state, and increasing the ability of the state to fend off
external enemies [ibid., pp. 147-8]. To those who fear that minquan
means that authority will simply devolve onto the people, he replies that
such people “do not know that in a nation governed jointly by the ruler
and the people, when there is an important national issue, it is sent to
the parliament for discussion and decision, which is then executed by the
ruler. . .. The highest authority is still held by the ruler” [ibid., p. 147].

We will see later that there were indeed people who feared what
minquan might mean for the ruler’s authority. First, though, I want to
turn to what is probably the most radical pre-twentieth-century Chinese
statement relating to rights, and to explore the degree to which this
doctrine, which puts greater weight on the individual than anything we
have seen so far, derives indirectly from the writings of Protestant
missionaries.

5.4.3 Individual Rights?

Virtually all of the thinkers we have looked at so far in this chapter view
the subjects of quan — the ones who have rights or authority — as collec-
tivities. For a range of reasons, as Chinese rights discourse develops in the
twentieth century it will continue to posit a closer, more harmonious rela-
tionship between individual and collectivity than is found in at least some
versions of Western rights theorizing. One strand of the nineteenth-
century Chinese discourse, though, does highlight the quan of individuals:
These are the writings that place at their center the claim that “every
person has the quan of self-mastery (ren ren you zizhu zhi quan).”

We have already seen that Protestant missionaries played roles in
stimulating Chinese rights discourse. Through their translations of inter-
national law texts, Parker, Martin, and others all contributed to the devel-
opment of terminology and concepts related to rights. In this section, the
role of more purely religious writings becomes important. The source
in which I am particularly interested is the Globe Magazine (Wanguo
Gongbao), which was published in Chinese during 1874-83 and
1889-1907.7 It began as a successor to the Church News (Jiaohui
Xinbao), but went through a series of format and content changes, each
time growing more secular in orientation. It was among the most widely
read periodicals in China prior to 1896 [Shek 1976, p. 196].

7 The magazine was edited by the Rev. Young J. Allen, and its name was subsequently
changed to Review of the Times. See [Shek 1976, p. 196].
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We saw earlier that “zizhu zhi quan” was used in the General Laws
as a translation for “independence.” It works quite well as a gloss on
independence: Literally meaning “the power to rule oneself,” it readily
conveys the idea of being independent from the control or authority
of another. In the writings of Alexander Williamson in the Globe
Magazine, this term, and variations on it, come to be used to express
the idea of free will.” For instance:

The source of [man’s] ability to distinguish between good and evil
lies entirely in his having self-mastery (zizhu) over his opinions. If
he lacked mastery over his opinions, he could act neither for good
nor for evil. . .. It is like when God created the archangels: he had
to endow them with the power to be masters of themselves (zineng
zuozhu zhi quan). As a result when these angels did good, it was
certainly through self-mastery; when they did evil, this was also
through self-mastery. [quoted in Liu 19944, p. 6]

One scholar comments on this passage that “this kind of moral right of
self-determination is a central topic in Christian theology” [ibid., p. 6]. A
second scholar translates as “the right of personal autonomy” the term
I rendered as “the power to be master of themselves,” and concludes that
this missionary had introduced “the concept of basic human rights”
[Shek 1976, pp. 198-9].

I believe that it is anachronistic to read “rights” into Williamson’s
language. The idea behind the Christian doctrine of free will, after all,
is that one can choose to do good or do evil: One has this ability or
power. As Williamson puts it elsewhere: “The capacity to make free,
independent choices without interference from outside is the basis of
man’s humanity” [ibid., p. 197]. Here the Chinese original does not
allow the translator to substitute “rights” for “capacity.” There is no
reason to conclude that when Williamson expresses this same idea
with “quan,” he is using it in any sense other than its traditional mean-
ing of “power.” Not only that, but whatever Williamson may have taken
to follow from his assertion, it seems clear that no Chinese reader needs
to have attributed to him any distinctive concept of rights. Williamson’s
discussion of free will made adequate sense without conceptual
innovation.

% Williamson was not the only one to use terminology close to “zizhu zhi quan” in the
pages of the Globe Magazine, but he will suffice for my purposes. For further discussion,
see [Liu 1994d].
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This is not to say, however, that scholars who see Williamson playing
a role in the development of Chinese rights discourse are all wrong. In
light of what we have seen earlier, it is a striking feature of the “powers”
Williamson discusses that they belong to individuals. If someone already
committed to the inference from quan to legitimacy were to interpret
Williamson’s writings, then they might well come to use the term to
express a new set of commitments, namely to the legitimacy of individ-
ual powers.

The earliest example of something like this process of adapting Protes-
tant claims about free will can be found in a remarkable essay called the
Complete Book of Substantial Principles and General Laws, written by
Kang Youwei (1858-1927) from 1885 to 1887. Kang was one of the intel-
lectual leaders of the reform movement, both through his direct par-
ticipation in reform agitation and through his teaching: Several other
prominent thinkers studied with him, including both Tan Sitong and
Liang Qichao, the latter a subject of this book’s next chapter.” Kang
drew on many aspects of the Chinese tradition; he was a chief proponent
of the New Text ideas about reform and development mentioned earlier.
He also strove to learn everything he could about Western science, reli-
gion, and philosophy, and incorporated many of these ideas into his wide-
ranging writings. One of his main sources for things Western was the
Globe Magazine, whence he probably derived the term “zizhu zhi quan.”

The Complete Book of Substantial Principles and General Laws has
an unusual organization which Kang based on his understanding of
Western mathematics. Each section begins with one or more “substan-
tial principles.” These are general truths which the following analysis will
take as axioms. Based on these axioms, he then derives several “general
laws,” each of which is contrasted to various “lesser alternatives” which
do not follow from the axioms. Contemporary Chinese practices are
inevitably to be found among these lesser alternatives, which makes the
text into a wholesale critique of Chinese customs, values, and institutions.

At the center of the whole structure is the notion of zizhu zhi quan.
This is introduced in the “General Discussion on Humankind,” an
excerpted version of which runs as follows:

Substantial Principles. . . .[1] Human beings are formed by taking

their respective share of the primordial substance of heaven and

% See [Liang 1989a (1896), p. 99] for Liang’s own 1896 discussion of zizhu zhi quan. He
defines it as “each person doing all he ought to do, and receiving all the benefits he ought
to receive.”
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earth. [2] Every individual possesses a soul and hence possesses
reason. . . .

Universal Laws. . . . [1] People have the quan of self-mastery. Note:
This is a law derived from geometrical axioms and is wholly in accor-
dance with the substantial principles that human beings are formed
by taking their respective share of the primordial substance and that
every individual possesses a soul. . .. [Kang 1978, p. 699]

The next section of the text discusses “Husband and Wife,” and Kang
continues on to examine other categories of human relationship (ruler-
subject, teacher-disciple, and so on), in every case arguing for equal rela-
tionships based on equal guan of self-mastery.

It is quite clear, I think, that Kang is here influenced by the Protestant
teachings we looked at earlier, but in the context of Kang’s writings,
I find myself more tempted to read “quan” as entailing commitments
similar to those entailed by “rights.” In particular, Kang links quan very
closely to equality. His argument is not that we in fact have free will,
since God made us that way, but rather that since we are all equal, we
ought to be masters of ourselves. Another way of saying that is that we
have a right to self-mastery. Some years later, a student of Kang’s wrote
the following: “When Christianity was first founded . . . it established [the
concept of] the Heavenly Kingdom which gives each person the right of
autonomy (zizhu zhi quan) and abolished all inequalities to restore
equality.”® This once again conflates Christian doctrine with developing
ideas about rights, but since it recognizes the normative character of
quan in the tie it makes to equality, and since it explicitly applies quan
to individuals, “rights” may not be a bad translation for this instance of
“quan.’

5.4.4 Zhang Zhidong

Like the self-strengthener Li Hongzhang, Zhang Zhidong (1837-1909)
was an official who, while firmly grounded in Confucian values, recog-
nized the need for reform. Among his many progressive activities was
his patronage of the pioneering literati newspaper, the Chinese Progress
(Shiwu Bao), which was published in Shanghai from mid-1896 to mid-
1898, when it was closed down after the failure of the Hundred Days
reform. Zhang had envisioned the Chinese Progress as a means to gather

% The student is Tan Sitong (1865-98). The quotation is from [Shek 1976, p. 198].
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and publicize information on foreign relations and other topics; certain
sensitive areas of domestic affairs were to be taboo [Yoon 2000, p. 12].
As it turned out, though, the men whom Zhang employed to run the
newspaper had a more radical agenda which very much included advo-
cating minquan.” Despite Zhang’s repeated attempts to control what
was published, editorial after editorial appeared in the Chinese Progress
extolling minquan, including some of the very articles I examined a few
paragraphs ago.” In an effort to clarify his own position, Zhang wrote
an extended essay entitled Exhortation to Learning (Quanxue Pian) in
which he supported a variety of reform efforts but criticized the notion
of minquan. Zhang’s essay was submitted to the court, and as the
Hundred Days reform crumbled, an imperial edict was issued requiring
officials in all provinces to publish Exhortation to Learning.

In the sixth chapter of Exhortation to Learning, entitled “Rectifying
Quan,” Zhang argues that “the doctrine of minquan brings no benefits
and a hundred harms” [Zhang 1970 (1898), vol. 1, p. 23a]. In the next
several pages, he outlines a series of reasons why giving the people quan
would lead to these harms. Two of the more interesting reasons make it
clear that he sees minquan as demanding power or authority for the
people at the expense of the power of the government. He writes, for
instance, that people with capital can already open business enterprises,
and those with skills can already invent things, even without quan; if offi-
cials lost their quan, though, criminal activity could not be restrained and
the people would suffer. Officials have to have the authority, that is, to
distinguish between legitimate and illegitimate businesses and to sup-
press the latter. Minquan, in Zhang’s eyes, would strip officials of this
authority. Similarly, Zhang says that people can already open their own
schools, even without quan; if officials were to lose quan, though, then
the route to official status through education would lose its appeal and
people’s motivation for study would lapse [ibid., pp. 23b-24a]. Zhang
clearly sees quan as something that is desirable, and if officials no longer
have it, there is less reason to work to become an official.

We saw earlier that advocates of minquan explicitly claimed that
minquan did not imply a usurpation of the ruler’s authority by the
people: It meant a sharing of authority, based in part on consultation

' Yoon adds that the “literati-journalists,” who were not officials, saw the magazine as a
means to influence the government [Yoon 2000, p. 2].

62 Zhang was particularly incensed by the pro-minquan editorials of Wang Kangnian,
Zhang’s hand-picked director-general of the newspaper. Wang is the “prominent advo-
cate of reform” writing in Shanghai whom I discussed earlier.
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in a national assembly. Zhang does not believe that authority can be
shared; if the people have quan, then officials do not. After outlining the
various problems he sees with minquan, Zhang adds that he believes
that “minquan” is a poor term for capturing the foreign ideas that
inspired it:

An investigation of the origin of the doctrine of minquan in foreign
countries reveals the idea that a state should have a parliament
where the people can express their public opinion and communi-
cate their group feelings. It is only desired that people should be
able to explain their feelings; it is not desired that they should
wield any power. Translators have altered the wording to call it
“minquan,” which is a mistake. [1970 (1898), vol. 1, p. 24b; transla-
tion adapted from Teng & Fairbank 1954, p. 168]

Transmitting the feelings of the people to their leaders is legitimate, but
should not be confused with matters of quan. At the end of this chapter,
Zhang says that once the people’s level of education has risen suffi-
ciently, he would support a purely consultative parliament, but not the
idea of minquan.

By “quan,” Zhang means legitimate power or authority. He under-
stands and endorses the norms that limit and legitimize state power.
Reading between the lines, we can see that he fears minquan both
because there are no norms constraining it — it would become naked
power, benefiting criminals more than anyone else — and because he sees
no means to adjudicate the sharing of legitimate authority.” On the
former question, I believe Zhang is very astute. What might the basis for
people’s quan be? There are certainly classical precedents for a ruler’s
having responsibility to the people, and even for a ruler’s obligation to
consult, in some limited fashion, with the people. I argued earlier, though,
that people-as-root does not include people’s political rights, nor any
other basis for people having legitimate political power. On the latter
issue, we should remember that the most common reason given by
minquan advocates for needing a ruler was that the people were not yet
ready to govern themselves. In their eyes, the monarchy is justified by
its unique ability to carry out what the Hunanese writer we examined
earlier called “public undertakings”: to keep the state in harmony and
order, strong enough to sustain itself in a hostile international arena. If

% He writes, for instance, that so long as China recognizes the Confucian “bond between
ruler and subject, minquan cannot be implemented” [Zhang 1970 (1898), vol. 1, p. 13a].
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the people knew enough and were organized enough to do this them-
selves, then perhaps the monarch would no longer be necessary.*

After discussing minquan, Zhang takes up the related claim, discussed
earlier in the context of Kang Youwei’s writings, that all people have the
quan of self-mastery (zizhu zhi quan). Zhang thinks that this is even
worse than minquan. Zhang’s arguments against the quan of self-mastery
take similar form to the considerations he adduces against minquan.
First, he says that “zizhu zhi quan” is a bad translation of the Christian
idea of free will, which is not actually about any sort of authority [Zhang
1970 (1898), vol. 1, p. 24b]. I think that Zhang is basically right: He has
correctly identified the source of this phrase, as we saw earlier, and
insightfully notices its lack of any connection, in its original context, with
authority. He apparently has no problem with the commitments entailed
by the Christian concept of free will, but he rejects the innovation
entailed by Kang’s use of the phrase. He rejects the conceptual innova-
tion because he feels that if each person had his or her own power of
self-mastery, the result would be selfish chaos. Zhang adds that in all
Western nations, no matter whether they are monarchies, democracies,
or constitutional monarchies, there are laws and other legitimate means
of checking individual power: This, he says, is equivalent to people not
having the guan of self-mastery [ibid., pp. 24b-25a]. Once again it is clear
that what Zhang is worried about is power unchecked by any norms or
institutions. He understands how state quan can be subject to norms (like
the “Three Bonds”) and thus rendered legitimate; he does not see the
grounds for a comparable process for people’s quan. He thus can see the
former as authority, while the latter is mere power.

5.4.5 Voices from Hong Kong

Although the failure of the Hundred Days brought to a halt discussion
of minquan in venues like the Chinese Progress, the most thorough and
sophisticated treatment of minquan — including an answer to Zhang’s
implied challenge to find grounds for people’s authority — came in late
1898 from Hong Kong. Protected from the Chinese government by their
residence in the British colony, He Qi (1859-1914) and Hu Liyuan
(1847-1916) collaborated on “A Postscript to Exhortation to Learning,”
subsequently published in 1901 as part of their Real Interpretation of the

 Tu-ki Min’s reflections on what he calls the “reluctant inevitability” of the monarch, as
seen in reformist writings, are quite insightful. See [Min 1985, pp. 207-8].
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New Policies. He Qi had spent a decade in England, earning degrees in
both medicine and law, before returning to Hong Kong in 1882. He had
an active career in Hong Kong as a public servant, declining an invita-
tion in the late 1890s to serve as a diplomat for the Qing court [Xu 1992,
pp- 3-5]. Hu Liyuan was educated solely in Hong Kong. Starting in 1887,
when he translated one of He Qi’s English essays into Chinese, Hu and
He worked together to publish a whole series of reform proposals.
He Qi would write in English, then Hu Liyuan would translate into
Chinese.”

As early as 1887 He Qi wrote — in English — about foreign nations’
violations of China’s “sovereign right.” He continues: “If China wishes
to have diplomatic relations with other countries on an equal footing and
desires foreign powers to respect her sovereignty and rights, she must do
more than simply get strong” [He 1992 (1887), pp. 137-8]. He Qi explains
that China needs more than military strengthening: It needs to reform
its corrupt legal system so that foreigners will be willing to submit to it,
and more generally to improve “her loose morality and evil habits, both
social and political” [ibid., p. 138]. When Hu Liyuan translates this
material into Chinese, he uses “quan” to translate “rights” [He & Hu 1994
(1901), p. 86]. Together they produce a series of institutional proposals
over the next decade. They seek a parliament, a cabinet system, and the
quan for members of the press to speak and write freely. With the excep-
tion of what sounds like a right to free speech, most of their ideas are
quite similar to proposals made by advocates of minquan within China.®

The biggest departure from previous writing and thinking about
minquan comes in the essay that He and Hu compose to rebut Zhang
Zhidong’s indictment of minquan. They write that

As for “quan,” it is not [a word for| military power, nor for bureau-
cratic influence. Quan is that with which one pursues the great
norms and laws under heaven, and that with which one establishes
the greatest justice and fairness under heaven. There must be some-
thing with which one accomplishes these things, and lacking any
other name for it, we can simply call it “quan.” Given that we are

A contemporary scholar writes that in so doing, Hu would “insert some of his own ideas”
[Xu 1992, p. 7], but gives no specific examples. So far as I know, no one has yet studied
the differences that may exist between the English and Chinese versions of the writings
of He and Hu.

For their views on the parliament and related reforms, see [Xu 1992, pp. 48-9]. The quan
to free expression they champion is, in Chinese, “you fangyan zhi quan” [ibid., p. 58].
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speaking of the great norms and laws, the greatest justice and fair-
ness, thus quan must be given by heaven, rather than being estab-
lished by people. Heaven gives people their lives, thus it must also
given them the quan with which to attend to their lives. [He & Hu
1994 (1901), p. 397]

The role attributed here to heaven recalls the similar claims made in
Japan a number of years earlier, but it is quite unlike anything that we
have heretofore seen in China. In fact, the logic resembles that of John
Locke more than that of the earlier mainland minquan advocates we
examined earlier. Locke believed that there are natural laws defining our
moral duties, and that there must be natural rights, corresponding to
these duties, which enable us to fulfill the duties and laws. Quan, accord-
ing to He and Hu, comes about in just such a way: It is the means by
which one realizes heavenly morality.

Other aspects of the Hong Kong thinkers’ views are more similar to
those of their counterparts on the mainland. They believe, for instance,
that minquan will unify a collection of dispersed individuals: “Minquan
is that through which the rulers and people . . . of a nation can be com-
bined into a single mind.”” In fact they maintain that the quan of
self-mastery, which we saw Zhang attack precisely for its centrifugal ten-
dencies, also serves to unify rather than disperse. Their reasoning to these
conclusions is fascinating. They assert that only in society do we ever
have quan, because only when we are part of a group is there a moral
standard relevant to us. Alone, we simply choose to do that which ben-
efits us; quan is neither needed nor relevant. In society, we are given the
quan to do that which benefits us and our group, or at the very least to
do that which does not harm the group [ibid., pp. 416-17]. Minquan is
the quan of the collective. With it, people can do that which heaven
intends for them, and their group can flourish. Without it, the state will
descend into chaos and the people will suffer.

5.5 CONCLUSION

Two of the last three subjects of this chapter — Kang’s focus on individ-
uals, and He Qi’s Lockean natural-rights doctrine — suggest that Chinese
rights discourse may be moving, at the end of the nineteenth century,
closer to what many in the West now take to be the mainstream of inter-

7 [He & Hu 1994 (1901), p. 397; see also pp. 403-4].
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national ideas of human rights. For better or for worse, things do not
develop this neatly. In fact, things do not develop this neatly in Western
nations, either; in the next three chapters I will draw repeated connec-
tions between Chinese and Western discussions of rights, as the two (or
more) discourses increasingly interact with one another.

The idea of assigning rights to individuals certainly does pick up steam
in twentieth-century China, though virtually all theorists will continue
to maintain that groups have rights as well. Locating rights solely in
collectivities, or perhaps more accurately solely in the members of
certain collectivities, is nonetheless an idea that does not go away. For
related reasons, it will be endorsed by supporters of both of twentieth-
century China’s revolutionary political parties, the Nationalists and the
Communists.

Conceptual changes thus continue in the new century, but termino-
logical development starts to settle down. Yan Fu’s influential 1898 trans-
lation into Chinese of Huxley’s account of social Darwinism, Tian Yan
Lun, uses “quanli” to translate “rights.”® In a letter Yan wrote to Liang
Qichao — on whom see the next chapter — several years later, Yan
expressed reservations about “quanli” as an adequate translation for
“rights,” and considered a variety of alternatives.”” By 1904, Yan returned
to “quanli” in his translation of Edward Jenks’s A History of Politics [Liu
19944, pp. 20—1]. I will not dwell on the concepts Yan expressed through
these different uses of “quanli”; in the next chapter I look instead at two
of Yan’s contemporaries who wrote more extensively about quanli.”® In
their hands we will see important innovations coupled with striking and
explicit connections not just to ideas discussed in this chapter, but also
to the Confucians we met earlier. Chinese rights discourse is dynamic,
while remaining, at least thus far in my story, distinctively Chinese.

% [Yan Fu 1986, vol. 5, p. 1396], published in 1898, though available in manuscript form as
early as 1895.

% This letter is cited in [Liu 1994d].

" For two different discussions of what Yan meant, see [Liu 1994d] and [Suzuki 1997,
p- 50].
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Dynamism in the Early
Twentieth Century

HE TWENTIETH CENTURY brought with it the beginnings of
sustained engagement between Western and Chinese rights dis-
courses. This chapter focuses on the works of the two Chinese intellec-
tuals who best exemplified this trend at the turn of their century. The first
is Liang Qichao (1873-1929), who was a student of Kang Youwei, a
sometime employee of Zhang Zhidong, and a participant in the failed
Hundred Days reform movement, after which he fled to Japan and wrote
the essay we will examine here. My second subject is Liu Shipei
(1884-1919). After a classical education, Liu found himself drawn to
revolutionary activities in Shanghai, where he wrote the texts with
which I am here concerned. For a time Liu became increasingly radical,
even founding an anarchist journal in Tokyo, but after 1908 he left
politics and returned to his first (and abiding) passion, namely classical
scholarship.
Choosing to focus on Liang and Liu also means choosing to leave out
a host of interesting texts and authors; justifying my choice of subject
matter thus has two dimensions. On the positive side, I include Liang and
Liu because they are the most sophisticated advocates of a “new moral-
ity” in their day. Their grasp of foreign ideas far exceeds that of most of
their contemporaries; their knowledge of and engagement with their own
traditions are similarly broad and deep. Their writings on quanli are fas-
cinating and, given the intellectual standing of each, also influential. As
far as the negative side — why I left out so many others — goes, I reason
as follows. First, I need to consider my subjects carefully and in depth,
since it is only from inferential connections among people’s commit-
ments that we determine the contents of their concepts. Second, the early
twentieth century, while vitally important, is only one part of a longer
narrative; my ultimate concern is with the shape of a larger discourse.
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Finally, I know that the ideas and, in many cases, texts of those whom I
omit are accessible for those interested in pursuing this period’s rights
discourse in greater depth.!

The central theme of this chapter is that if we read texts carefully,
mindful of how they were read by their intended audiences, we can
recover connections between the concepts in these texts and elements
of their authors’ traditions — connections that are lost if we presume that
all instances of “quanli” simply mean rights, and that all instances of
“rights” mean the same thing. I explore the complex relations between
the texts and ideas of Liang and Liu, on the one hand, and foreign texts
and authors with which they explicitly engage, on the other. The inter-
actions we see with German and French ideas of rights are rich and fas-
cinating; they contribute to the significant dynamism that Chinese rights
discourse enjoys in the first decades of the century. These interactions do
not negate, on the other hand, the connections to tradition that I have
already noted. Chinese rights discourse appears to develop in its own,
distinctive fashion.

6.1 LIANG AND JHERING

6.1.1 An Appeal to “History”?

Rudolf von Jhering (1818-92) wrote Der Kampf ums Recht (The Strug-
gle for Law) in 1872. He was already regarded as one of Germany’s most
important legal philosophers, and Der Kampf helped to ensure a world-
wide reputation. It was translated into Chinese between 1900 and 1901
[Jhering 1900-1]. Jhering’s doctrines stimulated Liang Qichao to publish
Lun Quanli Sixiang (On Rights Consciousness) in 1902 as part of his
manifesto On the New People. Liang tells us that the “essential points”
of his essay, which is among the earliest and most sustained treatments
of a concept of rights to appear in Chinese, are mostly taken from Der
Kampf[Liang 1989d, p. 32]. We will see that there are indeed certain sim-
ilarities that make Liang’s “quanli” resonate with Jhering’s notion of
“Recht,” and these similarities — chief among which is a kind of individ-
ual assertiveness — help to explain Liang’s interest in Jhering. My dis-
cussion of the two thinkers, in fact, will offer at least the beginnings of
an explanation of why German conceptions of law and rights were so
attractive to Chinese intellectuals.

! T refer here in particular to [Svensson 1996] and [Angle & Svensson 2001].
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As is often the case with cross-cultural comparisons, though, we will
also see that these similarities mask some less obvious but very impor-
tant differences. For Jhering, the relation between following the proce-
dures of the law and exercising one’s Recht is crucial; for Liang, in
contrast, quanli are deeply related to ethical concerns. This difference, in
turn, colors their respective notions of assertiveness, which thus turn out
not to resemble one another as closely as first appeared. When we see
Recht and quanli as separate concepts emerging from separate discourse
contexts, these differences will make sense.

My goal here goes beyond simply interpreting Liang and Jhering: I
demonstrate that significant and important conceptual differences can
exist even when one person takes himself or herself to be explicating and
in fact translating the ideas of another. To make clear what is at stake,
consider the following passage:

In ancient times, Lin Xiangru scolded the King of Qin saying:
“Smash both my head and the jade disk!™* Now given the size of
the state of Zhao, how could such love be expressed for a tiny thing
like a jade disk? He was saying that Qin could smash the disk, kill
him, invade his territory, endanger his state, and still he would not
surrender. Ah! This was nothing other than “quanii”! [Liang 1989d,
p- 33]

In a later passage, Liang amplifies the idea that ancient China can teach
us about quanli. He is impressed by the classical Daoist Yang Zhu’s
teaching that “no one [should] give up a hair” on his head, which strikes
him as exemplifying the idea that we should not allow even minor inva-
sions of our legitimate benefits. While Liang adds that Yang’s other
famous doctrine of “no one benefiting the world” (on which see later)
was mistaken, Liang concludes that “Yang Zhu was in fact a philosopher
who advocated quanli, and provides a good method with which to save
China in its hour of need” [ibid.].

Taken together, the claims we’ve just examined lead to a puzzle. On
one hand, Liang clearly identifies his talk of quanli with Jhering’s talk of
Recht. On the other hand, Liang asserts that ancient Chinese both the-
orized about and acted on this same idea of quanli. This leaves us with

2 According to the Shi Ji,in 283 B.C.E., Lin was dispatched by the king of Zhao to take the
priceless jade of the He clan to the state of Qin. The king of Qin had offered to exchange
twelve cities for the jade. When Lin realized that the king of Qin planned to keep the
jade without relinquishing the cities, he took back the jade disk, backed against a pillar,
and made the declaration Liang cites. See [Ch’ien 1994, pp. 263-4].
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at least three possibilities: (1) Liang is right on both counts. Jhering
and Yang Zhu were discussing the same concept. (2) Liang is right to see
a connection between himself and Jhering, but anachronistically reads
quanli into the ancient Chinese figures’ concerns. (3) Liang is right that
his concerns are similar to those discussed by Yang and exemplified by
Lin, but wrong to think that there is more than a superficial resemblance
with Jhering’s ideas.

Joseph Levenson has famously argued that choice (2) is one of the
keys to understanding not only Liang, but also “the mind of modern
China.” Levenson wrote that “Every man has an emotional commitment
to history and an intellectual commitment to value, and he tries to make
these two commitments coincide. . . . [As Liang began his career, he was]|
straining against his tradition intellectually, seeing value elsewhere, but
still emotionally tied to it, held by his history” [Levenson 1967, p. 1].
The attempt to live up to both commitments led him to try to “smuggle
Western values into Chinese history” [ibid., p. 4].

My focus here is not on Levenson’s argument, which has been amply
discussed elsewhere.” Levenson does clearly articulate one position
against which I will be arguing, though, because I believe that when we
take seriously all that Liang says about quanli, we do not find a tension
between “value” (that is, Jhering’s ideas) and “history” (face-saving ref-
erences to the Chinese tradition). Instead, we will uncover a largely con-
sistent and coherent doctrine which builds on orientations found in the
Confucian tradition. Liang’s understanding of the abilities and interests
that one should legitimately be able to enjoy, which is how I will suggest
we gloss his “quanli,” has a deep basis in the Confucian idea of an ethical,
and not merely legal, ordering of the world. To see this contrast between
Jhering and Liang, we will have to look at both Jhering and Liang
in their respective contexts, and it is to the first of these tasks that I
now turn.

6.1.2 Jhering’s Struggle for Rights and Law

“The life of the law,” writes Jhering, “is a struggle — a struggle of nations,
of the state power, of classes, of individuals” [Jhering 1915, p. 1]. Here
we find the two terms that are highlighted in the title of Jhering’s Der
Kampfums Recht:“Kampf” is “struggle” and “Recht” can be either “law”
or “right.” As we will see, it is through struggle for individual rights that

* See, e.g., [Schwartz 1976].
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Jhering believes we struggle for law. This tight relationship has deep
roots in Jhering’s understanding of what Recht is. He says that

The term Recht is, it is well known, used in our language in a twofold
sense — in an objective sense and in a subjective sense. This Recht,
in the objective sense of the word, embraces all the principles of law
enforced by the state; it is the legal ordering of life. But Recht, in the
subjective sense of the word is, so to speak, the precipitate of the
abstract rule into the concrete legal right* of the person. [1915, p. 6]

In his 1877 philosophical treatise Purpose in Law,’ Jhering explains the
relationship between the two senses of “Recht” in a similar fashion.” He
writes that “without law there is no securing life and property,” and

The form by which law, or right regarded objectively, affords its pro-
tection to both interests is, as is well known, by right in the subjec-
tive sense. To have a right means there is something for us, and the
power of the State recognizes this and protects us. [Jhering 1913, pp.
49-50]

He puts this last thought in even more pithy form when he defines a
subjective right as “an interest protected by law (Rechtlich geschiitztes
Interesse)” [Jhering 1915, p. 58; Jhering 1872, p. 44].

To have a right one must meet two criteria. First, one must have some
kind of interest: there must be something for one, something that matters
to one. Second, this interest must be recognized and protected by the
state. Law, or Recht in the objective sense, is the systematic institution-
alization of these protections: the “legal ordering of life.” This latter doc-
trine has come to be known as “legal positivism”: the insistence that
there are neither natural laws nor natural rights, but only those laws that
are enforced by some authority.”

IS

Jhering’s translator often renders “Recht” as “legal right.” I will leave this unamended
except when it is misleading.

The English title given by Huski to his translation of Der Zweck im Recht is Law as a
Means to an End, which trivializes “Recht” inappropriately. I therefore use Purpose in
Law, which is more common in the secondary literature; see, e.g., Weir’s translation in
[Wieacker 1995, p. 355].

Scholars have noted some significant shifts in Jhering’s ideas between Der Kampf and
Der Zweck [conversation with James Whitman]; see also [Fikentscher 1977]. Without
wanting to deny that differences do exist, I believe that Jhering was quite consistent in
his understanding of the idea of Recht itself.

“Positivism” has meant different things to different people. German legal positivism,
also called “pandectism,” started with Savigny in the early nineteenth century, and was
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A crucial move in Jhering’s argument comes when he explains how it
is that those of us who are conscious of our rights think about our “inter-
ests.” The following passage — which Liang, as we will see, paraphrases
in his essay — is revealing:

In those suits at law in which [there is a] disproportion . . . between
the value of the object in controversy and the prospective cost [to
the litigant] . . . , the question is not of the insignificant object in con-
troversy, but of an ideal end: the person’s assertion of himself and
of his feeling of right. . . . It is not a mere money-interest which urges
the person whose rights have been infringed to institute legal pro-
ceedings, but moral pain at the wrong which has been endured.
He is not concerned simply with recovering the object . . . but with
forcing a recognition of his rights. An inner voice tells him he should
not retreat, that it is not the worthless object that is at stake but his
own personality, his feeling of legal right, his self-respect — in short,
the suit at law ceases to appear to him in the guise of a mere ques-
tion of interest and becomes a question of character. [Jhering 1915,
pp- 28-9]

In this passage Jhering tells us that disputes over rights can cease to
appear “in the guise of a mere question of interest.” This might sound
surprising, given that we have just seen that he defines rights as interests
protected by law. The problem is that Jhering uses “interests” in two
senses. The “interests” mentioned in the passage now under considera-
tion are of a limited type, with “money-interest” as their paradigm. Both
in Der Kampf and in Purpose in Law, Jhering also develops a second,
broader notion of what it is for something to be in our interest. This does
include concrete things, like the “object in controversy” from the fore-
going passage, but also encompasses the ways in which other people can
be “for us” — as for instance in the reciprocal relationships of the family
— and most importantly the ways in which we can be for ourselves

developed by Puchta, Jhering (in his early days), and Laband, among others. Their central
premise was that law as a “positive science in which the rules of law and how to apply
them were drawn exclusively from the system, concepts, and doctrinal principles: extrale-
gal values or aims, whether religious, social, or scientific, were denied any title to create
or alter the law” [Wieacker 1995, p. 341]. As such, pandectism is clearly a species of the
broader notion of positivism mentioned in my main text, but one can reject natural law
without being a pandectist. This was Jhering in the latter part of his career (with whom
we are now concerned), after he renounced the conceptual method of pandectism: He
came to believe that all manner of human purposes were relevant to understanding what
laws there were.
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[Jhering 1913, p. 50]. He says that “the legal expression for [this last kind
of interest] is the right of personality” [ibid.]. Note that when he
described what was really at stake in the lawsuit, Jhering put it first of
all in terms of one’s “personality.” There is a sense, in short, in which
the maintenance and development of one’s personality or character is
an important interest we each have, and one of the most fundamental
roles that rights play is to provide protection for this type of interest. As
Jhering puts it, “Man is not concerned only with his physical life but
[also] with his moral existence. The condition of this moral existence is
right, in the law” [Jhering 1915, p. 31].%

The scope of this “moral existence,” extends beyond one’s immediate
“personality,” since one’s will and one’s labor can establish a bond
between oneself and anything at all. Any object can become

part of my own strength and my own past, or the strength and past
of another, which I possess and assert in it. In making it my own, I
stamped it with the mark of my own person; whoever attacks it,
attacks me; the blow dealt it strikes me, for I am present in it. Prop-
erty is but the periphery of my person extended to things. This
connection of the law with the person invests all rights, no matter
what their nature, with that incommensurable value which, in oppo-
sition to their purely material value, I call ideal value. [Jhering 1915,
p- 59]

Jhering takes the imagery of this passage very seriously. We feel — or
at any rate, should feel — pain when our rights are violated. We do so
because of our “feeling of right [Rechtsgefiihl].” Jhering says that the
“feeling of right” is the key to

the whole secret of the law. The pain which a person experiences
when his legal rights are violated is the spontaneous, instinctive
admission, wrung from him by force, of what the law is to him as
an individual, and then of what it is to human society. . . . Not the
intellect, but the feeling, is able to [say what law is]; and hence lan-
guage has rightly designated the psychological source of all law as
the feeling of right. The consciousness of right (Rechtsbewusstsein),
legal conviction, are scientific abstractions with which the people

8 The translator uses “right, in the law” to make explicit the connection between objective
and subjective Recht; Jhering’s original only has the single word “Recht” [Jhering 1872,
p. 27].
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are not acquainted. The power of the law lies in feeling. . .. [1915,
p. 61]

Anyone who has not experienced or at least observed the pain that
should come when one’s rights are violated has no real knowledge of
the law.

I will deal with the connection Jhering mentions between the individ-
ual and “human society” in a few moments. First let me take stock.
Jhering is concerned to show why rights and law are things for which we
should struggle rather than take for granted. The last two paragraphs
have articulated a pair of ideas which suggest that we ought to look to
Darwin and to Hegel in order to understand Jhering’s ultimate commit-
ment to the struggle for law. One of Jhering’s greatest contributions to
German jurisprudence was his insistence that conceptual analysis alone
was insufficient: He argued that we also need to pay attention to actual
human drives and purposes.” The idea that the “psychological source
of all law is the feeling of right” aims to give jurisprudence a natural-
istic footing: Individuals or groups struggling for legal recognition and
protection are analogous to individuals and groups competing in a
Darwinian competition for survival. Indeed, the title of Der Kampf was
modeled on Haeckel’s Darwinian “Kampf ums Dasein (the struggle for
existence).”" Struggle directed by the feeling of right, Jhering came
to believe, could explain the genealogy of law far better than abstract
conceptual analysis.

Whatever we today make of the implication that the “feeling of right”
is tantamount to a biological faculty, Jhering’s account of the develop-
ment of law as a struggle of interests certainly has some pull on us. Be
this as it may, however, we will likely see little in the Darwinian side of
Jhering’s account to explain the normative aspect of law: In what direc-
tion ought law to develop? It is here that Jhering draws on Hegel, when
he asserts that a crucial function of rights and law is to protect our devel-
oping personalities. In particular, Jhering’s claim that “property is but the
periphery of my person extended to things” recalls Hegel’s even stronger
claim that property is the concrete “existence of personality” itself
[Hegel 1991, p. 81]. Jhering comes close to this idea when he writes that,
for an individual in a lawsuit, “it is not the worthless object that is at
stake but his own personality.” Taken together, these ideas lay at least

? See note 7 and [Wieacker 1995, p. 357].
1% [Conversation with James Whitman]; see also [Wieacker 1995, p. 357].
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the foundation for a less genealogical and more prescriptive account
of Recht, according to which we ought to develop laws and rights that
protect people’s personalities.'! As we will see later, this stress on the
normative import of personality is one of the many features of Jhering’s
view that Liang finds attractive.

To sum up, the positivist insight — that there are no laws or rights other
than those enforced by some authority — should not lead to passivity, for
two reasons. First, as we will see in more detail later, if rights recognized
by the state are not actively claimed, the laws on which they are based
will lose their concrete reality. The “legal ordering of life” itself, that is,
depends on people’s active assertion of their rights. Second, since laws
by their very nature defend only those interests already recognized by
the state, the only way that new rights can come to be realized is through
struggling against the status quo. Jhering’s contention is that the psy-
chological mechanism that stands behind both motives to struggle is the
feeling of right, and it is this idea that Liang will discuss in terms of
“quanli consciousness.”

We have already seen that Jhering believes our rights, which is to say
our subjective Recht, to be dependent on the law, or Recht considered
objectively. Only those interests publicly recognized as Recht count as
individual, subjective Recht. One of Jhering’s most striking doctrines is
his claim that there is also a dependence in the other direction. He writes:

Concrete law not only receives life and strength from abstract law,
but gives it back, in turn, the life it has received. It is the nature of
the law to be realized in practice. A principle of law never applied
in practice, or which has lost its force, no longer deserves the name;
it is a worn-out spring in the machinery of the law, which performs
no service and which may be removed without changing its action
in the least. [Jhering 1915, p. 70]

Although this principle applies to all parts of the law equally, the real-
ization in practice of public and criminal laws is virtually guaranteed,
since these are explicit duties imposed on public officials. The realization
in practice of private law, in contrast, depends on individuals’ taking
action. Jhering is not saying that criminal law is always perfectly carried
out, but he does believe that those who violate the criminal laws tend to
be prosecuted, since there are officials whose job this is. There is no
explicit requirement, though, that individuals claim what is their due.

"' For more discussion, see [Pleister 1982].

148



Liang and Jhering

One might have some interest that is protected by law — that is, have a
right — and yet not insist on redress when that right is violated. If
individuals, therefore, “for any reason neglect to assert their rights, per-
manently and generally, be it from ignorance, love of ease, or fear, the
consequence is that the principles of right lose their vigor” [ibid., p. 71].
It then follows, given the essential role noted in the previous passage that
is played by the “force” of Recht, that such neglected rights “no longer
deserve the name” of rights. Jhering concludes that the very existence
of “the principles of private law” depends on “the power of the motives
which induce the person whose rights have been violated to defend them:
his interest and his sentiment of legal right” [ibid., p. 72].

Again: According to Jhering, if we fail to exercise our subjective Recht,
then the objective Recht on which the former depends will be vitiated to
the point of non-existence. This argument depends on a concrete under-
standing of law (that is, objective Recht) that was quite distinctive of
Jhering. Not only are laws not, in Jhering’s eyes, “natural laws” identifi-
able through reason; neither are they mere abstractions of any kind.
Laws are those things that in practice protect people’s interests, and any-
thing that fails to serve this function — even if it is because the people
fail to ask for protection — is not a law.

The final move in the argument of Der Kampf follows immediately
from this intimate interrelationship between subjective, individual right
and objective, inter-personal law. Jhering tells us that

in defending his legal rights [an individual] asserts and defends the
whole body of law, within the narrow space which his own legal
rights occupy. Hence his interest, and this, his mode of action, extend
far beyond his own person. The general good which results there-
from is not only the ideal interest, that the authority and majesty
of the law are protected, but this other very real and eminently
practical good which every one feels and understands . . . : that the
established order of social relations is defended and assured. [1915,
p- 74]

Both an individual’s and his group’s interests suffer, that is, when he fails
to assert his rights. This imposes on us, says Jhering, duties both to our-
selves and to society to defend our rights."” In the same way that it is a

2 These duties may be complicated, of course, if defending one’s rights actually under-
mines things like trust or loving relationships; for two different suggestions that rights
might have such deleterious effects, see Joseph Chan’s contemporary Confucian argu-
ment [Chan 1999, pp. 221-2], and my discussion of Marx in the next chapter.
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citizen’s duty to defend his state by opposing a foreign invader, so it is
his duty to defend internal threats to the public order by claiming his
rights. The struggle for our rights just is the struggle for law: thus the pur-
poseful ambiguity in the book’s title, The Struggle for Recht.

These doctrines found audiences around the world. By 1915 Der
Kampf had been translated into nearly thirty languages [Jhering 1915,
p. xii]. Jhering’s ideas, especially as interpreted and popularized by
Liang’s “On Quanli Consciousness,” exerted a significant influence in
China: Numerous essays insisted on the need to resist attempts to
deprive one of quanli lest one be guilty of having thrown quanli away,
as well as on others of Jhering’s doctrines. Rather than focus on these
downstream effects of Jhering in China, though, I will now turn to his
immediate interpreter, Liang Qichao, and assess the relation between
Liang’s ideas and Jhering’s.

6.1.3 Liang and Quanli

Liang was a central participant in some of the rights-related trends
of the 1890s discussed in the previous chapter. In 1896 he briefly dis-
cussed the “power (or right) of self-mastery (zizhu zhi quan),” which I
treated earlier in the context of Liang’s teacher, Kang Youwei. Liang
defined zizhu zhi quan as “each person doing all he ought to do, and
receiving all the benefits he ought to receive” [Liang 1989a, p. 99]. We
will see similar ideas expressed when he begins to explicate quanli. In
1898, Liang actively promoted “people’s authority (minquan),” express-
ing views similar to those of the reformers I discussed earlier [Yoon
2000].

Liang’s first uses of “quanli” come in 1899, in essays written in Tokyo
after Liang fled China. In a piece called “The Quan of Strength,” for
instance, he contrasts two terms, both of which are romanized “quanli”:
“HEJ)” and “HEF].” The former adds a second character meaning
“strength” to “quan,” producing a compound that unequivocally refers
to power. The latter is the term that has come to be translated as “rights.”
Liang’s thesis in “The Quan of Strength” reflects the powerful influence
that social Darwinism had on him at this point, particularly as interpreted
and taught by Kato Hiroyuki (on whom see the previous chapter). Liang
writes that the meaning of “the quan of strength” is the “quanli ##| of
those who are strong,” which he says is the same as the English phrase
“the right of the strongest” [Liang 1989b, p. 29]. Liang’s basic line is that
no one is born with quanli ##| as the idealists believe; all that really

150



Liang and Jhering

matters is who is stronger. We should focus, therefore, on the quanli %7
that simply and uncontroversially means “power.”

In addition to finding Katd’s Darwinist ideas attractive, Liang was also
influenced while in Japan by Tokutomi Soho (1863-1957). Among other
things, Liang was very taken with Tokutomi’s defense of “human desire
as a natural thing and a positive driving force behind one’s success” [Tam
1991, p. 18]. As we saw earlier, a revaluation of the importance and valid-
ity of desire, growing out of both Confucian and Western sources, played
a significant role in nineteenth-century Japanese rights discourse. Some
of Liang’s writings make clear that he knew and approved of the related
views of Chinese Confucians discussed earlier in Chapter 3 [Liang 1959
(1905)], and we just saw that in 1896 Liang connected zizhu zhi quan
with “receiving benefits.” Tokutomi’s views provided Liang with a more
immediate stimulus to think in this same direction. Let us now look at
how these different ideas came together in Liang’s most sustained treat-
ment of the subject, “On Quanli Consciousness” of 1902.

In an early passage of “On Quanli Consciousness,” Liang sounds very
like his social Darwinist “The Quan of Strength” of a few years earlier.
He writes that quanli

is born from strength. Lions and tigers always have first-class,
absolute quanli with respect to the myriad animals, as do chieftains
and kings with respect to the common people, aristocrats with
respect to commoners, men with respect to women, large groups
with respect to small, and aggressive states with respect to weak
ones. This is not due to the violent evil of the lions, tigers, chieftains,
and so on! It is natural that all people desire to extend their own
quanli and never are satisfied with what they have attained. Thus it
is the nature of quanli that A must first lose it before B can invade
and gain it. [Liang 1989d, pp. 31-2]

If we were to go only on the basis of this passage, the obvious conclu-
sion would be that Liang means by “quanli” exactly what Xunzi meant
two millennia earlier: power and profit. The idea that it is natural for
people to seek to increase their share of power and profit calls to mind
Xunzi’s statement, at the beginning of his “Essay on Rites,” that “men
are born with desires” [Knoblock 1994, p. 55]. It is true that Liang imme-
diately turns to invoking Jhering, but the passage he alludes to does little
to lessen the impression that “quanli” is simply power and profit. Liang
tells us that “Jhering writes that the goal of quanli is peace, but the means
to this end is none other than war and struggle. When there are mutual
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invasions, there is mutual resistance, and so long as the invasions do not
cease, the resistance will also not end. The essence is simply that quanli
is born from competition” [Liang 1989d, p. 32].

As soon as we look further into Liang’s essay, however, we learn that
“quanli” cannot simply mean power and profit. For one thing, Liang tells
us that “the strength of quanli consciousness truly depends on a person’s
character” [ibid.]. Character (pin’ge) is something that “noble warriors”
and “pure businessmen” have, and that “slaves” and “thieves” lack. Liang
adds that “others have misunderstood the true characteristics of quanli,
believing that it involved nothing more than continuous calculation of
physical, material benefit. Ah! Is that not despicable?” [ibid., p. 33]. He
gives an example, drawn from Jhering’s text [Jhering 1915, pp. 28-9], of
a lawsuit:

Suppose that I have an item that I took from another by force. The
one whose item was taken will angrily resist [my appropriation] in
court, wherein his goal is not [regaining] the thing itself, but [attain-
ing] sovereignty over the thing. Thus it often happens that before a
suit begins, people will announce that in previous suits all the benefit
that they attained was subsequently used to perform charitable
deeds. If the person had been bent on profit, why was this done?
This kind of suit can be called an ethical question, not a mathemat-
ical one. [Liang 1989d, p. 33]

Liang concludes that “the natures of quanli and benefit are precisely
opposed.”

Liang relies on a distinction between “physical (xing er xia)” and
“metaphysical (xing er shang)” in order to develop the idea that quanli
is concerned with things like character, nobility, and ethics. He writes:

The reason for which humans are greater than the other myriad
things is that they not only have a physical existence, but also a
metaphysical existence. There are numerous aspects to metaphysi-
cal existence, but the most important of them is quanli. Thus animals
have no responsibility toward themselves other than preserving
their lives, while in order for those who are called “human” to com-
pletely fulfill our self-responsibilities, we must preserve both our
lives and our quanli, which mutually rely on one another. If we do
not do this, then we will immediately lose our qualifications to be
human and stand in the same position as animals. Thus the Roman
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law’s seeing slaves as equivalent to animals was, logically, truly
appropriate. [1989d, p. 31]

This passage is a paraphrase of a similar passage in Der Kampf,
wherein Jhering contrasts concern with physical existence with concern
for “moral existence (moralische Existenz)” [Jhering 1915, p. 31].
Readers not familiar with Jhering’s work may well have thought of
another possible source for Liang’s comparison between humans and
animals: Mencius’s statement that a man lacking in moral inclinations “is
not far removed from an animal.”"* While the close similarities between
Liang’s and Jhering’s texts make me confident that Liang was para-
phrasing Jhering, the connection to Mencius was not lost on him. Later
in this essay, Liang says that, “Mencius said that ‘[if the people] are
allowed to lead idle lives, without education and discipline, they will
degenerate back to the level of animals.” If we consider the legal princi-
ples of the Roman law, . . .isn’t this close to this idea [of Mencius]|?”
[Liang 1989d, p. 39]"

When Liang comes to explaining where quanli consciousness comes
from, we find an important further tie to Mencius. Liang writes that

In general, that when people are born they are possessed of quanli
consciousness is due to innate good knowing and good ability.'”” And
why is it that there are great inequalities — some are strong while
others are weak, some lie low while others are destroyed? It always
follows the history of a nation and the gradual influence of govern-
ment [in making the nation inferior]. Mencius said it before I: “It is
not that there were never sprouts [on the mountainside], but cattle
and sheep continuously graze there, so that it becomes barren.”
[Mencius 6A:8] If one observes the histories of nations that have
been destroyed — whether East or West, ancient or contemporary
— one sees that in the beginning, there have always been a few
resisting tyrannical rule and seeking quanli. Again and again the
government seeks to weed out [those resisting its tyrannical rule],
and gradually those resisting get weaker, more despondent, have
[their resolve] melt away, until eventually that violent, intoxicating
quanli consciousness comes increasingly under control, is ever more

1

)

Mencius 6A:8; translation from [Lau 1970, p. 165].

" Mencius 3A:4; translation from [Lau 1970, p. 102].

IS Liangzhi and liangneng, both originally from Mencius 7A:15. Liangzhi became a central
theoretical term for Wang Yangming. Good knowing is the inborn faculty we all have to
know (and feel) what is good and what is bad.
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diluted and thin, to the point that any possibility of a return to its
former strength is forgotten and it is permanently under control. A
few decades or centuries of this situation continuing, and quanli con-
sciousness will have completely disappeared. [1989d, p. 38]

The connection Liang draws between quanli and “innate good knowing
(liangzhi)” is striking. Unlike many in Liang’s essay, this passage has no
correlate in Der Kampf. Liang is telling us that quanli consciousness is
an innate characteristic of humans, albeit one that can be gradually
diluted and even destroyed by a tyrannical government. Both in this
passage and in the previously cited one we have seen that quanli con-
sciousness is connected with our ethical sensibilities far more than with
any concern for law. We thus begin to see that “quanli” may have less to
do with Jhering’s “Recht” than had originally appeared.

But I am getting ahead of myself. So far we have seen that despite an
initial suggestion that the struggle for quanli is tied to unending desires
for material improvement, Liang’s view of our motivation and justifica-
tion for demanding quanli is considerably more complex. Echoing to one
degree or another both Jhering and Mencius, Liang explains that human
existence has a “metaphysical,” ethical dimension that distinguishes us
from animals. Based on what we have seen thus far, let me hypothesize
that having quanli represents being able to exercise abilities and enjoy
interests crucial to being a whole person, where the understanding of
what is necessary for a person to be “whole” rests ultimately on ethical
norms. Quanli consciousness is our awareness or feeling of the impor-
tance of these abilities and interests; it is this consciousness that should,
if appropriately developed, make us feel pain when the abilities and
interests are curtailed.

This talk of “whole” persons calls to mind Jhering’s emphasis, echoing
Hegel, on the “personality.” In On the New People Liang also puts stress
on personality (renge), though the term is mentioned only twice in
“On Quanli Consciousness” itself. He argues in “On Civic Virtue,” for
instance, that one’s personal virtue can be irreproachable and yet, if one
is without civic virtue (i.e., if one does not feel the pull of responsibili-
ties to one’s group), one can fail to have full-fledged renge. For Liang, in
other words, “personality” is linked to identification with a group. Like
many thinkers who will follow him, Liang views personality as depend-
ing both on individual well-being and moral development and on an indi-
vidual’s constructive contributions to the various groups with which he
or she identifies.
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Thus far I have concentrated on sections of “On Quanli Conscious-
ness” in which Liang cites, paraphrases, or even quotes Jhering. There
are several other important sections in which Liang sets Jhering’s text
aside and discusses quanli in contexts that will be more familiar to his
readers. One theme that comes out in these sections is the importance
of actively struggling for one’s own, ethically legitimate, interests — of
looking forward, to the future and to the betterment of one’s lot — rather
than relying on others to provide them. Consider, for instance, Liang’s
rejection of the central Confucian value of humaneness (ren). He writes
that

In general, Chinese excel at talk of humaneness, while the West-
erners excel at talk of righteousness ( yi). Humaneness is concerned
with others. If I benefit others, they will benefit me: the emphasis is
always on the other. Righteousness, on the other hand, is concerned
with oneself. I don’t harm others, and they are not allowed to harm
me: the emphasis is always on me. Of these two ethics, which is, in
the end, correct? As for what’s correct in the great utopian world of
one or ten thousand years hence, I don’t dare say. As for today’s
world, though, I want to say that the world-saving great ethic is truly
that of righteousness. [1989d, p. 35]

He goes on to apply this idea as follows:

If we apply this to humane government,'® we can see that it is not
the best form of government. Chinese people simply hope for
humane government from their lord. Thus when they run into
humaneness, they are treated as infants; when they meet inhuman-
ity, they are treated as meat on a chopping block. In all times
humane rulers are few and cruel ones common, and so our people,
from the time thousands of years ago when our ancestors taught this
doctrine down to the present, have taken being cruelly treated like
meat as heavenly scripture and earthly precept. It has been long
since the consciousness (shixiang) expressed by the two characters
“quanli” was cut off from our brains. [1989d, pp. 35-6]

The upshot seems to be that he connects humaneness with the passive
expectation that others will provide for one, while in fact the “best policy
is to make people each able to stand on his or her own, not having to
rely on others” [ibid.]. One’s sense of righteousness, which he implies

' That is, the kind of government advocated by Mencius.
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comes close to consciousness of quanli,is what informs one’s judgments
of what we should stand up for — or in Jhering’s terms, that for which we
should struggle.

We have to do more than just defend our own interests, however. 1
have already mentioned Liang’s endorsement of the ancient philosopher
Yang Zhu’s teaching that we should “not give up a hair on our head.”
Liang is less enthusiastic about another of Yang’s slogans, though; to
Yang’s claim that the world will be well-ordered only if “no one [tries]
to benefit the world,” Liang responds:

Yang Zhu did not fully understand the true character of quanli. He
knew that quanli should be preserved and never forfeited, but he
didn’t know that it is only through aggressiveness that quanli is born.
Idleness, play, leaving things to fate, hating worldly affairs — these
are all executioners that kill quanli, and yet Yang Zhu promoted
them every day. To use such a method to seek quanli —isn’t this like
drinking poisoned wine in a search for longevity? [1989d, p. 36]

“Aggressiveness (Jinqu)” is a major topic in On the New People, merit-
ing a chapter all its own, entitled “On the Aggressive and Adventurous
Spirit (Lun Jinqu Maoxian).” Now “aggressiveness” might well be
thought not to have any close relation to the “ethical legitimacy” of the
interests for which we struggle. Close reading of this chapter of On the
New People, however, shows this thought to be mistaken."” Early in
the chapter Liang identifies the “aggressive and adventurous spirit” with
Mencius’s “flood-like energy (haoran zhi qi).”" In the original passage,
Mencius begins by discussing two famous exemplars of courage approv-
ingly. Mencius goes on, though, to stress the connection between right-
eousness and the best sort of courage (namely that exhibited by someone
with flood-like energy). Indirectly quoting Confucius, Mencius writes
that “If, on looking within, one finds oneself to be in the wrong, then even
though one’s adversary be only a common fellow coarsely clad, one is
bound to tremble in fear” [Lau 1970, p. 77]. The point of the original
passage, in short, is that while raw courage is admirable, it is best if it is
combined with ethical purpose.

17 My analysis here stands in marked contrast to Hao Chang’s otherwise excellent treat-
ment of On the New People. Chang argues that Liang was consciously rejecting an ethical
outlook, advocating instead a Machiavellian, merely “political” virtue. See [Chang 1971].
I subject this claim — including the comparison to Machiavelli — to sustained criticism in
[Angle 1994].

'8 See Mencius 2A:2; translated in [Lau 1970, pp. 76-8].

156



Liang and Jhering

Liang’s analysis in the balance of the chapter suggests that he
drew the connection to Mencius in full knowledge of this ethical side to
flood-like energy. In his discussion of hope, which Liang identifies as one
of the chief features of an aggressive and adventurous spirit, Liang
quotes a poem by the famous Ming-dynasty Confucian Wang Yangming
(1472-1529) which says in essence that anyone can achieve his ideals if
only he keeps looking forward. Liang admires Wang’s poem because of
its talk of striving to realize ideals. Most of Liang’s praise in this section,
in fact, is aimed at those who are not simply concerned with fulfilling
today’s desires, but sacrifice for “tomorrow” [Liang 1989d, p. 24]. It would
be twisting the meaning of this passage to suggest that it is ethically
neutral. If Liang had wanted to praise someone who had achieved extra-
ordinary things by ignoring ethics, the Chinese tradition offers him many
choices: Qin Shi Huang, Ming Taizu, and so on. Instead, Liang chose
Wang Yangming, well known as a champion of personal discipline and
ethics.

The section on zeal, another aspect of the “aggressive and adventur-
ous spirit,” provides still clearer evidence of Liang’s continued concern
with ethics. He lists various types of people who are motivated by zeal,
and includes “hero (yingxiong),” “filial son (xiaozi),” and “loyal minister
(zhongchen).” All three, and especially the last two, are paradigmatic
ethical categories. Liang gives a variety of specific examples drawn from
both China and the West; the Chinese examples he chooses are all
famous ethical exemplars.

I believe it is crucial to pay particular attention to Liang’s Chinese
examples, who are very familiar to him and his audience, and to be cau-
tious about the conclusions we draw from the Western examples Liang
cites. For example, Liang quotes Napoleon’s slogan “The word ‘difficult’
is only found in a fool’s dictionary.” It cannot be denied that this sounds
like an instance of the sort of courage that Mencius found to be inferior
to full-fledged flood-like energy. From the little context Liang gives us,
though, it is hard to tell what he really makes of Napoleon. It is differ-
ent with Chinese examples. Liang goes on to cite the case of Zeng
Guofan, a nineteenth-century general, scholar, and reformer known for
his stress on personal ethics. Zeng also, according to Liang, believed that
with the proper spirit anything could be accomplished, and is grouped
together with Napoleon as “heroes of aggressiveness and adventurous-
ness and models for future generations” [Liang 1989d, p. 29]. Liang could
have chosen any one of a wide range of Chinese figures whose courage
led them to great achievements, including numerous conquerors of
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questionable ethics like Napoleon. I think his having chosen Zeng speaks
volumes.

Returning to “On Quanli Consciousness,” we are now in a position to
understand the lesson that Liang draws from Yang Zhu. We have to do
more than sit back and defend our integrity. Yang Zhu was convinced
that such a policy would allow one to live out one’s allotted span free
from the dangers that came with political involvement."” The underlying
problem with such an attitude is that it ignores the degree to which an
individual’s flourishing depends on his group’s doing well; and for the
group to do well, we have to act on our ethical responsibilities to the
group. This is in fact the master concept of the whole On the New People:
the importance of one’s relation with and ethical responsibilities to one’s
group, which in the modern world is paradigmatically one’s nation.

Jhering’s views on this subject are close enough, at least on the surface,
to Liang’s for Liang to carry right on from his criticism of Yang Zhu to
a paraphrase of a passage from the chapter of Der Kampf entitled “The
Assertion of One’s Recht Is a Duty to Society.” Jhering illustrates the
relation between individual and society by considering what will happen
to an army under attack if individual soldiers flee in order to protect their
lives: If only a few flee, then their lives will indeed be preserved, but only
because of the efforts of the rest of the army; if, on the other hand, many
flee, then the day will be lost to the enemy and all will be slain. “What
difference would it make,” Liang comments, “if the fleeing soldiers were
to personally stab the resolute ones with their swords?” [Liang 1989d,
pp- 36-7].

6.1.4 Quanli and Law

There is little doubt that both Liang and Jhering believe that individu-
als have responsibilities to their nations. I have suggested several times
that the similarities between Liang and Jhering mask an important
difference over the sources and justification of quanli and Recht. The
best way to bring this out is to ask about the relation of each to law. For
Jhering, as we have seen, this is an intimate relationship: The two are as
closely related as “subjective Recht” to “objective Recht.” It is part of the
very meaning of Recht that rights are tied to law. In my discussion of
Liang to this point, in marked contrast, we have heard virtually no
mention of law (falii). There is in fact one passage in “On Quanli Con-

¥ See [Graham 1989, pp. 53-64].
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sciousness” that deals with law, which we will examine shortly, but I have
not distorted Liang’s text.”’ The relationship between quanli and law is
simply not a crucial issue as far as he is concerned. The context in which
Liang comes to his discussion of quanli is very different from that in
which Jhering writes about Recht. Jhering is working within a positivist
tradition of jurisprudence, even if he is striving to stretch the boundaries
of that tradition by recognizing ways in which motivations from outside
law can prompt our concern for objective and subjective Recht. Liang,
in contrast, is pushing at the boundaries of a very different tradition,
one which sees ethical concerns as central and definitive of our proper
concerns.

The strongest argument that Liang bases quanl/i on ethics, rather
than law, comes from looking at what he says about law itself. The only
passage in Liang’s essay on quanli that significantly concerns law runs as
follows:

Being untiring in one’s competition for quanli, and quanli’s [even-
tual] establishment and protection, all rely on the law. Thus those
who have quanli consciousness must take struggling for legislative
quan as their most important principle. Whenever a group has
law, no matter whether they do good or bad, they all follow that
which has been determined by he who has legislative quan in order
to protect their quanli. The law of citizenries who are strong in
quanli consciousness will be ever improving, each day getting closer
to perfection. ... As quanli consciousness gets increasingly devel-
oped, people’s duties become increasingly strong. Strength meets
strength, quan is weighed against quan, and thus an equal, excellent
new law is created. In the period when both new and old laws are
transmitted there is often the most intense and cruel competition.
When a new law appears, those who had previously relied on the
old law to enjoy special quanli must necessarily be particularly
harmed. Thus those who promulgate a new law are as good as
issuing a declaration of war against those people who previously had
power. Thus out of the wrangling between progressive power and
reactionary power, a great struggle arises! [Liang 1989d, p. 37]

In the context of Jhering’s claim that rights are legally protected inter-
ests, Liang’s statement that the “establishment and protection” of quanli

% There is in addition the passage, quoted earlier, dealing with a lawsuit. The connection
to law in that case is largely incidental.
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relies on the law deserves careful scrutiny. Also worth our attention is
an important tension between distinguishing laws as good or bad, on the
one hand, and as old or new, on the other. Are new laws better? Or are
they only better for some, worse for others?

We have seen that for Jhering, the idea that the protection of rights
relies on the law is true by definition: Rights just are those interests pro-
tected by law. If we look at the role of law in the whole of On the New
People, 1 believe we come to a different conclusion. While “law (falii)”
appears hardly at all in “On Quanli Consciousness,” it occurs fairly often
in other sections of On the New People, a total of 63 times in the com-
plete text. Liang regularly emphasizes the connection between law or
rule of law and civilization. Rule by law is that which allows people to
join together to determine their own futures. Every bit as important as
law, in fact, are the institutions on which it rests. In one passage, for
instance, Liang argues that in order to develop a nation’s level of com-
merce, its commercial quanli must be protected. To do this, commercial
law must be established. To accomplish this, the powers and responsibil-
ities of judges and courts must be laid down, which in turn requires that
a legislature be empowered, which requires a responsible government,
and so on [Liang 1989d, p. 64]. Liang certainly believes that new laws and
institutions are needed for the protection of quanli in China. As this
passage illustrates, though, he does not believe that quanli are defined
by such a relation to law.

Suppose, then, that there is nothing in “On Quanli Consciousness” nor
in the rest of On the New People that suggests a tighter relation between
quanli and law than the latter’s tending, in practice, to reinforce or
protect the former. What of the tension I noted between good laws and
merely new laws? To put this question slightly differently, what is the dis-
tinction that he makes between good laws and bad ones? Do good laws
just serve the interests of the strongest parties more efficiently, or are
they somehow ethically superior? If I can show that the latter is the case,
then my argument that ethics rather than law lies at the heart of quanli
will be further strengthened, since the law itself will be seen to depend
on ethics.

Much of the passage cited earlier suggests that so-called good laws are
simply those that serve the stronger party, but “and thus an equal, excel-
lent new law is created” seems to cry out for an ethical interpretation.
On balance, I believe that the evidence suggests that Liang understood
good laws as not just efficacious, but also ethically praiseworthy. In the
section of On the New People entitled “On Self-Rule,” Liang invokes the
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classical Confucian sage Xunzi’s idea that people need artificial restraints
if they are to live ordered and harmonious lives, for if left to themselves,
people’s desires will overcome them and inevitably lead to strife [Liang
1989d, p. 51]. While Xunzi believed that codes of ritual propriety could
serve this restraining role, Liang looks to law. He goes on to emphasize,
however, that while laws are instituted by people, they are not “smelted
onto us from the outside. It is not the case that one leader invents them
in order to restrain the people. Instead, they come from the innate good
knowing (liangzhi) common to all people’s hearts” [ibid., pp. 51-2]. All
laws, that is — or at least all proper, good laws — express and mandate
ways of ordering society that are implicit in our innate feelings for one
another. These rules need to be made explicit and taught, for the feel-
ings on which they are based, we can assume, are fragile. We need the
“artificial” laws, since human nature alone will not do. But there is an
implicit ethical ordering to life. Whether new or old, for laws to be good,
they must meet this standard.

Quite obviously, talk of ethically good and bad law fits uncomfortably
alongside the suggestions we saw earlier that laws come into being
simply due to the triumph of one group’s strength over another’s. The
best explanation for Liang’s talking in both ways is his commitment
to the importance and even inevitability of progress. The imposition
of strong, despotic laws onto an earlier, less organized society might
be thought to be “good” at least from the perspective of its eventually
allowing for further stages of (moral) development.” Still, I cannot
conclude that Liang is completely unambiguous in his linking of law
with ethics. If we had strong evidence that he believed quanli to be
derived from law, we might be tempted to conclude that Liang looks a
lot more like Jhering than I have been insisting. It is clear, though, that
Liang has little to say about the relationship between law and quanli.
Thus for all the similarities Liang himself obviously saw between his
ideas and Jhering’s, I conclude that quanli and Recht are importantly
different.

What Liang is applauding is ethical aggressiveness: struggling to exer-
cise those abilities and receive those benefits that properly belong to one.
As I hope I have shown, the quanli for which we should struggle may
turn out to be protected by laws, but they are not defined by laws. They
are defined by ethical norms, by our place in the ethical order of
the world. The idea of quanli that Liang develops in “On Quanli

! T thank Peter Zarrow for this suggestion.
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Consciousness,” like many of the central concepts of On the New People,
shows clear connections to enduring Confucian themes.

Insisting on understanding Liang’s quanli as rooted in aspects of the
Chinese tradition, rather than simply borrowed from abroad, is not to
deny that there are deep and important resonances between Liang’s
writings and Jhering’s. Many Chinese thinkers who discuss quanli after
Liang continue to see a socially located “personality (renge)” as the
subject of quanli. The close tie that Jhering asserts between individuals’
assertion of rights and the maintenance of social — and legal — order is
similarly echoed by later authors. Before we look at these later devel-
opments, it will be well to consider a second instance of rights discourse
from Liang’s decade. As compared with Liang, Liu Shipei draws on dif-
ferent foreign sources and is somewhat more explicit about his working
from native starting points. That he ends up conceptualizing quanli in
much the same way as Liang can teach us a good deal about the dynam-
ics of the Chinese rights tradition during this period.

6.2 LIU SHIPEI’'S CONCEPT OF QUANLI

Liu Shipei (1884-1919) was born into a leading Yangzhou scholarly
family in 1884.2 In 1902, at the age of 18, he obtained the juren degree
in the civil service examinations. He failed the metropolitan exam in
Beijing the following year — only two years before the exam system was
abolished — and made his way to Shanghai. There he would live for the
next two years, write the texts with which I am here concerned, and
engage in revolutionary political activities. He fled Shanghai to avoid
arrest in 1905, returned home and was married, then traveled to Japan
in 1907 on the invitation of Zhang Binglin, a leading revolutionary and
editor of the radical flagship People’s Journal. For a time Liu became
increasingly radical, publishing and coediting (with his wife, He Zhen)
the anarchist journal Tian Yee, as well as participating in the founding of
the Institute for the Study of Socialism. Liu and his fellow anarchists’
ideas helped to set the stage for the growth of a Chinese interpretation
of Marxism, but Liu himself soon abandoned radical politics, returning
to China in 1908 and informing on some of his erstwhile companions in
the revolutionary movement. He focused primarily on scholarly pursuits
in the following decade, though he did participate in the ill-fated effort

2 This summary of Liu’s life is drawn from [Chang 1987], [Zarrow 1990], [Bernal 1976],
and [Onogawa 1967].
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to make Yuan Shikai emperor. He became a professor at Beijing Uni-
versity in 1917, only to die of tuberculosis two years later.

Beyond a certain point, we can only speculate about the passions and
personalities that shaped Liu’s erratic public life.” Two things help to
provide some unity behind his strange journey from aspiring exam-taker
to revolutionary to reactionary: scholarship informed by a deep knowl-
edge of the Chinese philosophical tradition, and a penetrating, icono-
clastic intelligence. Liu helped to found the National Essence Journal in
1905, and remained committed to its mission of keeping Chinese philos-
ophy and culture alive for the rest of his life.

A word on Liu’s audience and influence may be in order. Like Liang
Qichao, he was concerned with rethinking Confucian ethics in the light
of new ideas and new realities. In some of his writings, Liang did this
more in the mode of journalist than scholar, while Liu was first and fore-
most a scholar and thinker. Liang’s writings were thus more accessible
and certainly more widely published. There seems little question, though,
that among progressive intellectuals both in China and Japan, Liu rep-
resented a powerful intellectual force. As Hao Chang concludes in his
study of Liu, “the only person among the revolutionary intelligentsia to
rival Zhang Binglin’s intellectual prestige was Liu Shipei” [Chang 1987,
p. 146].

Prior to Liu’s temporary conversion to anarchism in 1907, he
authored four major works. In this chapter, I focus on two of them: the
1903 Zhongguo Minyue Jingyi or Essentials of the Chinese Social Con-
tract (hereafter Essentials [Liu 1936a]), which Liu coauthored with Lin
Xie, and the 1905 Lunli Jiaokeshu, which 1 will translate as Textbook
on Ethics (or simply Textbook [Liu 1936b]). Liu’s other two significant
pre-1907 works are the Rang Shu (Book of Expulsion) published in 1903,
and the Lixue Ziyi Tongshi (General Explanations of Neo-Confucian Ter-
minology) of 1905. The former, largely concerned with promoting ethnic
nationalism, does not touch on guanli. The latter does deal with quanli
to some extent, particularly in Liu’s discussion of “righteousness (yi)”

B [Zarrow 1990, p. 35] canvasses a few possible explanations for Liu’s repudiation of the
revolutionaries.

Lin was a revolutionary educator and propagandist. Martin Bernal concludes that Liu
was the major author of this joint work since Liu’s name appeared first, despite the fact
that Lin was older [Bernal 1976, p. 92]. While this is far from definitive evidence, the
overwhelming similarities between the views expressed in the Essentials and in the Text-
book render moot questions of whose views are dominant in the Essentials. I will use it,
therefore, simply as another source for Liu’s ideas.

24
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[Liu 1936c¢, pp. 19b, 20b, 21a]. However, since the material on quanli in
General Explanations is very similar to the more lengthy treatment in
the Textbook, 1 will generally cite only the Textbook.”

The Essentials is a fascinating selection of and commentary on ethical
and political writings from the whole range of Chinese philosophy.
Liu and Lin develop their own views through comparisons of Chinese
authors with Rousseau (as Liu and Lin understand him). Each section
begins with representative quotes from classical to early-modern sources.
Liu and Lin then add extensive commentaries, usually much longer than
the original quotations. They often make direct comparisons to passages
from Rousseau’s Social Contract (in Chinese translation), so by reading
between the lines one can construct a picture of Rousseau’s ideas,
but their main point is to explore the Chinese sources for evidence of
concern with the min yue, or social contract. Full treatment of this text
would take me too far afield; suffice it to say that I do not believe that
Liu and Lin are anachronistically reading Western ethico-political doc-
trines back into Chinese history in order to assuage their wounded
cultural pride. Liu and Lin are engaged in a legitimate exploration of
and reflection on their tradition from the vantage point of concepts like
min yue — concepts related to Western notions, but in many cases not
identical with them.” Since my interpretation of Liu’s understanding of
quanli precisely illustrates this point, I will set this theme aside for the
moment.

6.2.1 Personal Interests

Evidence for Liu’s understanding of quanli is scattered throughout his
ethical writings. A good place to begin is with the connection that he
draws between quanli and a general notion of interest. Lesson Six of
Liu’s Textbook on Ethics is devoted to the definitions of quanli and yiwu
— the latter a term used to translate “duty,” about which I will say more
later. Liu notes that the legalist text Han Fei Zi (c. 200 B.C.E.) records
definitions for “personal (si)” and “general (gong).”” “Personal,” the text

» See [Chang 1987, pp. 150-6] for discussion of the General Explanations.

% See also Hao Chang’s excellent analysis of this text in [Chang 1987].

* The terms “si” and “gong” are more commonly rendered in English as “private” and
“public,” respectively. One reason for dissatisfaction with these conventional translations
is that private implies hidden, while si does not. Confucian writers have long made clear
that personal feelings are public, since they are open to and exert influence upon others.
See, for example, Mencius TA:21.
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says, means to “seek oneself (ziying)” and “general” means to “turn one’s
back on the personal (beisi).” Liu then connects these ideas to quanli,
writing that “the doctrine of ‘seeking oneself’ comes close to the Western
idea of quanli” [1936b, 1, 6b]. This is, at least on the surface, a surprising
connection for Liu to make. Throughout Chinese history si almost always
has been derided as an obstacle to morality. Mencius, for example, said
that one of the types of unfilial behavior was to neglect one’s parents
by focusing too narrowly on personal concern for one’s wife [Mencius
4B:30]. By linking quanli and si, therefore, it would appear that Liu is
either bucking the Confucian tradition by elevating the value of si, or
else indirectly breaking with the high esteem in which the Western tra-
dition has held rights, for which quanli is supposedly a translation.

We saw earlier that in fact for a classical Confucian like Xunzi, quan
and /i — like si — represented personal considerations that one ought to
ignore. Just following the passage with which I began, though, Liu says
that a problem with all traditional Chinese ethical theories is that they
neglect quanli [1936b, 11, 6b]. It is clear from this and others of Liu’s com-
ments in the Textbook and in the Essentials that Liu believes quanli, and
implicitly si as well, to be good things — aspects of our lives that need to
be valued. Looking further into Liu’s understanding of human nature
will help us to comprehend his motivations for viewing quanli and si
positively.

In the Essentials Liu discusses the Lectures on the Four Books by the
Confucian official and thinker Lii Liuliang (1629-83). Lii believed that
the origins of his country’s troubles lay in improperly cultivated minds,
and he condemned his age as a “utilitarian world” [Liu 1936a, III, 16a].
Lii wrote that the solution to these problems was to unify the ruler and
the ruled — to insist that the ruler look only to the general good and sup-
press any selfish, personal desires. Liu’s reaction to all this is twofold. He
applauds Lii’s criticism of rulers for following only their personal inter-
ests, adding that this idea of the unity of the interests of ruler and ruled
is echoed in Rousseau’s Social Contract. At the same time, however, Liu
believes that Lii’s proposal that rulers (and the ruled) need to do away
with personal desires — to “eliminate the distinction between general and
personal,” as Liu puts it — is misguided. “From the first moments of life,”
Liu writes, “there is not a person but that has thoughts of seeking their
personal interests” [1936a, I11, 17b]. It is impossible to wipe out this basic
feature of human nature. The good news is that we have no need to elim-
inate personal interests. “If you want to control the pursuit of personal
profit on the parts of both the people and the prince, there is nothing
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better than drawing a line between the realms of general and personal”
[ibid., 17b]. T will explain later how Liu sees this drawing of lines as
helpful, when I discuss “extension.”

For the moment, note that Liu makes a similar point when discussing
the ancient utopianism of the “Li Yun” chapter of the Book of Rites. In
“Li Yun,” we are told of a wonderful time in which the “Great Way” was
practiced, leading all in the cosmos to think only of the general good.
There were no robbers; no one locked their doors [Liu 1936a, I, 8b]. Liu
thinks that while these are beautiful images, the understanding of human
motivation upon which they rest is badly mistaken. He cites Rousseau
as maintaining that “having a mind to seek the good of the masses comes
from the concatenation of many people’s having minds to benefit them-
selves” [ibid., 9a].® This is the same idea, Liu continues, as Mencius’s
claim that the extension of kindness from those close to us — including,
at least for Liu, kindness to ourselves — to those more distant from us
gives rise to humaneness (ren).”

The problem that Liu has identified with the idealism of Lii and the
“LiYun” passage needs to be carefully stated. His point is not that people
are motivated only by things that directly benefit them, but rather that
personal interests are a basic, natural part of our motivational systems
that cannot be ignored. Liu’s resistance to the idealism of the “Li Yun”
chapter springs from its failure to validate personal desires as an indi-
vidual’s first concern. A humane ethical system must be built on the foun-
dation of humans’ actual motivational systems.

Liu is well aware that this idea had been developed by Confucians
before him. Liu’s remark about people having “thoughts of seeking their
personal interests” from the moment they are born echoes the famous
first line of Waiting for the Dawn by Huang Zongxi: “In the beginning of
human life each man lived for himself (zisi) and looked to his own inter-
ests (zili)” [Huang 1985, p. 2; translation from Huang 1993, p. 91]. As we
saw earlier in Chapter 3, Huang’s attitude toward personal interests is
actually somewhat complex, since he believes that sages must ignore

% Liu cites this idea as coming from Book 111, Chapter 3, of the Social Contract. While Liu
is usually quite reliable in his citations of Rousseau, this one is somewhat mysterious,
since the chapter in question is wholly concerned with different kinds of governments.
The sentiment Liu expresses here is not at all foreign to Rousseau’s work, though; in
Book II, Chapter 4, Rousseau writes that “This proves that the quality of right and the
notion of justice it produces are derived from the preferences each person gives himself,
and thus from the nature of man” [Rousseau 1987, p. 157].

¥ See, e.g., Mencius 1A:7. 1 expand on this theme later.
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these considerations in order to rule well. Liu’s ideas come closer to Con-
fucians like Chen Que and Dai Zhen who take desires and personal
benefit to be even less problematic than does Huang. One of my goals
in the remainder of this chapter will be to highlight the connection
between this strand of the neo-Confucian tradition and Liu’s view of
quanli.

6.2.2 Legitimate Abilities

A second theme in Liu’s discussion of quanli is the positive ethical
role that Liu seems to assign to quanli when he says, for instance, that
quanli is essentially like Wang Yangming’s (1472-1529) notion of innate
“good knowing (liangzhi).” In the Textbook, in the course of praising
Wang’s idea of good knowing for the way in which it “forces the mani-
festation of people’s committed spirits (zhigi)” [Liu, 1936b, I, 24b], Liu
writes that

Chinese people all believe that sagehood is something imparted by
heaven (fian), not something that one can stand up and grab for.
Since the doctrine of good knowing was first proposed, [though,
they] have believed that the good knowing of everyone is the same,
and that that which a person receives from heaven is always the
same. That which people receive from heaven is that referred to in
“Yao and Shun are the same as all people.” Thus lowly and poor
people can look within and seek to enter the Way. ... The West-
erner Rousseau invented the doctrine of “heaven-endowed people’s
quan,” according to which goodness is the root nature of all people.
[He] hopes that all people will willingly desire the general [good]
and all things will return to equality ( pingdeng). Although Wang
Yangming did not say [precisely] this, in practice the doctrine of
“good knowing” and that of “heaven-endowed people’s quan” are
mutually the same. That which people receive from heaven is the
same, and thus that which [their]| quanli attains ought to be without
any differentiation. [1936D, I, 25a]

Liu makes some very similar points during his discussion of Wang in the
Essentials. He says that Wang’s “good knowing” doctrine originates in
Mencius’s teaching that human nature is good, and that Rousseau simi-
larly believed human nature to be good in Mencius’s sense. There is

¥ See note 15.

167



Dynamism in the Early Twentieth Century

indeed at least a surface similarity between Rousseau and Mencius on
this point. The difficulty, of course, is reading “good knowing” into
Rousseau. Liu attempts to do this by emphasizing that good knowing is
the same for everyone, regardless of intelligence, position, and so on.
Similarly, says Liu, Rousseau stresses that in the state of nature, every-
one has the same ability to act freely (ziyou quan) [Rousseau 1987, p.
142 (1.2)]. After the social contract has been established, the law makes
no distinctions based on intelligence or power. Thus, Liu concludes, Wang
and Rousseau “emerge from the same track” [1936a, III, 3a].

Since my purpose here is not to compare Wang and Rousseau, I will
not pursue Liu’s suggestions along these lines. The importance I see in
the passages I have just been citing is rather in the ways that they shed
light on what Liu means by “quanli.” In both passages Liu emphasizes
that since we all have the capacity for good knowing, according to Wang,
therefore we all can act morally. There is no division into people good
from birth and people bad from birth; even “lowly and poor people can
look within,” see what their good knowing directs them to do, “and seek
to enter the Way.” In identifying this with “heaven-endowed people’s
quan,” Liu seems to be saying that our quanli are our abilities to act
morally.

The last sentence I quoted from Liu’s Textbook is particularly impor-
tant in this regard. Since our moral potentials, our moral abilities, are all
the same, “thus that which [our] quanli attains ought to be without any
differentiation.” Recalling that a basic meaning of “quan” is power, we
see here that in the context of Liu’s discussion of “that which [our] quanli
attains,” the stress seems to be on this idea of “power” or “ability.” We
all have the power to achieve morally worthy ends. We all have the ability
to contribute positively to the moral betterment of ourselves and our
societies.

This fact about our moral capabilities has two complementary impli-
cations. First, it suggests a rejection of any paternalistic division between
moral superiors and moral inferiors, the former guiding the latter. What-
ever we ultimately conclude about the relation between Liu and “Con-
fucianism,” we can see that he had no sympathy for the strand of that
tradition exemplified by Confucius’s claim that “the people can be made
to follow [our path], but cannot be made to understand it” [Analects
VIILS.

Second, it makes clear that Liu will tolerate no excuses for failure to
be politically and morally involved in the future of Chinese (and human,
for that matter) society. If what one person’s quanli is able to attain is
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less than another’s, Liu is saying, the fault may very well lie in the agent’s
lack of effort. He concludes this section of the Essentials by summariz-
ing these twin benefits of both Wang’s advocacy of “good knowing” and
Rousseau’s notion of quanli: “this doctrine of good knowing not
only accelerates the manifestation of an active spirit by the benighted
masses, but also is enough to accelerate [the appearance of] the common
people’s disposition to compete for quanli” [1936b, 1, p. 25b]. The syn-
drome that Liu hopes doctrines like Wang’s and Rousseau’s will spark
has two halves: People come to realize that they have legitimate inter-
ests and strive to fulfill them, while at the same time recognizing that
with these interests come responsibilities. People’s active energies need
to be both aroused and harnessed.

6.2.3 Extension

Liu certainly cares about more than just our personal interests. If we turn
to his comments on the Analects, for instance, we will begin to see the
connection he draws between personal and general concerns. He stresses
the reciprocal nature of the relationships discussed by Confucius and
uses this to explicate the distinctive conception of the “general” that he
finds in the Analects. “Although the way of the Confucians lies in valuing
the general,” Liu writes, “the essence of valuing the general lies in doing-
one’s-best-for-others (zhong) and using-oneself-as-a-measure (shu)”
[1936a, I, p. 11b].*! Liu then cites several passages from the Analects, all
of which insist that to cultivate oneself and to reach one’s own goals, one
has to help others do the same. Like the neo-Confucians we saw earlier
in Chapter 4, Liu is drawing on the “social conception of the self” which
lies at the heart of Confucianism. We are more than atomistic individu-
als: We are partly constituted by, and our well-being is dependent upon,
our relationships with others. We have to extend what we care about,
therefore, to include others.

Liu believes that reflection on our own lives, selves, and interests
should make evident to us how important quanli is to our self-worth and
to our ability to play positive roles in our larger community. If we take
ourselves as models for the others with whom we interact, we will rec-
ognize that the same kinds of personal interests that are important to us

31 “Zhong” and “shu” are often translated as “loyalty” and “reciprocity,” respectively, but
in the Confucian context the translations I have used here, adapted from D. C. Lau’s
translation of Analects TV:15, are more perspicuous. See [Lau 1979, p. 74].
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will be important to them. Extending our care to others, therefore,
involves doing our best to see that they attain the same sorts of personal
satisfactions as we do. This is surely a familiar idea to any parent (or
spouse or sibling). Part of what makes our lives go well is for the lives
of our children (or spouses or siblings) to go well — for them to attain
the kinds of quanli that we value. Liu’s point, in other words, is that Con-
fucius did not advocate valuing the general at the expense of the per-
sonal, but instead taught that the general would grow out of the personal.
Quanli seems to represent precisely the kind of personal benefit from
which an ethical system must begin.

Extension is not the only metaphor that Liu uses when talking about
the need to heed others’ interests as well as one’s own. He also talks of
limitation. He writes, for instance, that “freedom (ziyou) of ideology;
freedom of action; these are definitely an individual’s quanli. Freedom is
what Zhuangzi meant by ‘let it be, leave it alone’.** But freedom cannot
be without limits. Thus Chinese ancients always talked of humaneness
(ren) and righteousness (yi) together” [1936b, I, 27b]. Liu subsequently
defines righteousness as “affairs attaining appropriateness,” and connects
this to “restraining one’s freedom” so that one does not “lower another’s
welfare” [ibid., p. 28a]. Later, he adds “that which makes righteousness
a virtue is its [ability] to limit an individual’s freedom and make it not
invade another’s freedom” [ibid., p. 28b].

In the Textbook, Liu writes that “All actions in which one fails to use-
oneself-as-a-model (shu) are instances of going beyond the limits of
one’s legitimate personal interests and abilities (quanxian)” [1936b, 11, p.
31b]. This sort of transgression can come about in either of two ways: (1)
We “invade others’ quan by doing things that negate proper distinctions”
or (2) we “invade others’ /i by coveting improper goods” [ibid.]. Notice
that Liu has analyzed quanli into two spheres corresponding to the two
terms out of which it is compounded. Quan seems here to refer to the
abstract side of one’s interests: the “space” in which one expects to be
able to operate, the realm over which one expects to have control.
Li, on the other hand, comprises material benefits and interests. We
will see later that some Chinese theorists in the 1990s make the same
analysis.

¥ “Let it be, leave it alone” is Watson’s translation of “zai you” from Zhuangzi [Watson
1968, p. 114]. I am endorsing this as what I think Liu thought that Zhuangzi meant —
since this is a traditional interpretation of “zai you,” and fits the context well — and not
as the correct interpretation of Zhuangzi, on which see [Lau 1991].
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On the surface, all this talk of limiting and restraining might sound
diametrically opposed to the image of extension that we just examined.
Where the previous metaphor encourages us to expand our concerns and
even to impose our values on the world around us, this new metaphor
speaks of holding ourselves back, of not invading the ability of another
person to determine his or her own way.

The key to seeing that the two images are not — at least in Liu’s eyes
—in tension, but are actually complementary, lies in Liu’s very traditional
definition of righteousness: “affairs attaining appropriateness.” Expan-
sion and restraint need not be in conflict. The basic idea is quite intu-
itive: We want people to care for others, to try to do for others what they
(the carers) think right — but only to a point. In some relationships, we
normally welcome a good deal of expansive caring. We accept quite a bit
of shaping and guidance from our parents, for instance. Even here,
though, there are limits which, if transgressed, make us feel “invaded.”
In other types of relationships we may be more likely to feel an elder
sibling’s (or a spouse’s) caring as invasive, depending on how strongly
she or he tries to persuade us to value things in her or his way.

Still, there are obvious problems. Where does one draw the line
between extending oneself to care for others and restraining oneself
from invading them? How does one know how much caring is appro-
priate? Liu’s answer to these questions draws on a central theme of Con-
fucian thought that he sees echoed and confirmed in the writings of
Rousseau. There is a pattern of human interrelationship, Liu believes,
that makes for a harmonious, happy society of self-motivated people.
Confucians referred to this pattern as /i; Rousseau called it the general
will. In both cases there is assumed to be a way that, given (or despite)
the actual natures of people, society can work.

It is particularly interesting that Liu does not make the identification
between /i and general will in the context of discussing the thinkers best
known for advocating /i, like the Song-dynasty philosopher Zhu Xi,
but instead draws on the writings of the Ming-dynasty official Lii Kun
(1536-1618). Lii’s biographer, Joanna Handlin, describes Lii as pes-
simistically “capitulating to the ‘selfishness that naturally accompanies

s 9

human desires’,” and

remind[ing] his fellow officials of their responsibility “to see that
the things of the world attain their due.” “If the ignorant men and
women ...do not fulfill their allotted desires,” Lii elsewhere
warned, “the world will not be peaceful.” Aware that “those who do
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not have enough will die chasing after their shares,” Lii called for a
balanced and equitable distribution of goods. [Handlin 1983, p. 134]

What is most important here for our purposes is not Lii’s pessimism but
his recognition — however reluctant — of the importance of affirming
people’s desires. We can see in Liu’s remarks on Lii the feeling that here
Liu has found something of a kindred spirit, especially in the link that
Li suggests between /i and shi, which means force, power, or effective-
ness. As Liu reads him, Lii argues that reliable, effective political action
comes from heeding the proper patterns of human “role-responsibilities”
(the /i) — which very much include the legitimate desires, interests, and
sphere of activity of the common people [Liu 19364, I11, p. 1b].*

This way of understanding the relation between extension and re-
straint — that there is an ideal pattern of activities according to which
restraint and extension will be in harmony with one another — also brings
us back to Wang Yangming’s notion of good knowing. Our faculty of
good knowing, according to Wang, is precisely our means for determining
our proper place in the overall pattern of human, and even cosmic, activ-
ities. Liu’s invocation of good knowing as support for his understanding
of our quanli and our responsibilities, therefore, provides further
evidence that Liu has just this image of an ideal pattern in mind.

6.2.4 Quanli and Responsibility

The relation between one’s quanli and one’s ability to play a positive role
in the community is a theme on which Liu places considerable impor-
tance. There is a reciprocal relation, he believes, between one’s quanli
and one’s ethical responsibilities (yiwu). This is most clearly illustrated
in his discussion of rulers. “Ancient sages,” he writes,

spoke vigorously about the difficulty of being a ruler. Since the
people were to be given leisure and joy while the ruler assumed all
worries and effort, thus humans’ natural desires (renging) are such
that no one would want to occupy the ruler’s position. Therefore,
since the rulers have ethical responsibilities that they are supposed

w
)

Interestingly enough, part of this picture ill accords with Handlin’s understanding of Lii.
She writes that “In his search for an objective framework through which one could over-
come conflicting claims to knowledge, Lii . . . let concern for ‘principle’ [that is, /i] — which
had dominated so many philosophical discussions — recede into the background”
[Handlin 1983, p. 141]. It may well be that Liu was reading his own concerns into Lii,
but that is a question for further study.
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to carry out, they [must also] have quanli that they are supposed to
enjoy. [1936a, 111, p. 21b]

Rulers merit the quanli they receive because of the responsibilities they
assume. Conversely — and perhaps more importantly — they are moti-
vated by this quanli to take on and perform the responsibilities that come
with ruling. It is important to realize, though, that Liu does not see quanli
as simply a reward or incentive for rulers’ performing their roles well.
His point is rather that while the role of ruler is a difficult one, it is at
the same time very fulfilling. Quanli is analytically distinct from its
matching yiwu (responsibilities), but in reality they come together, a
package deal. In another section of the Essentials, Liu quotes a famous
saying of Wang Fuzhi (1619-92), a Qing-dynasty Confucian, which Liu
feels expresses the relationship between responsibility and reward:
“heavenly pattern (tianli) is in the midst of people’s desires” [1936a, III,
p. 20b]. Liu approves of this sentiment for reasons similar to those for
which he cited Lii Kun. Wang is resisting the tendency of many Confu-
cians to be suspicious of people’s desires (yu), and instead recognizes the
intimate relationship between the fulfillment of such desires and the
exercising of moral responsibilities.

Unfortunately, a long parade of unscrupulous rulers in China’s history
took advantage of the power that they were granted as rulers to attempt
to enjoy much more benefit than their usually meager performances of
their responsibilities warranted. Liu calls this “the strong transforming
their power into quanli” [1936a, 111, p. 20b]. Liu says that he has the
Chinese “Three Bonds” doctrine in mind as a specific instance of this
evil, since the Three Bonds change what had been reciprocal relations
into one-way relations [ibid., p. 21a].** Instead of balancing the loyalty
subjects owed their ruler with the responsibilities the ruler owed his or
her subjects, for instance, the Three Bonds speak only of the subjects’
loyalty. The Three Bonds attempt to make legitimate, by recharacteriz-
ing as quanli, the unearned and unmerited benefits demanded by
irresponsible rulers.

Liu’s criticism of the Three Bonds echoes similar charges leveled a few
years earlier by his contemporary Tan Sitong (1864-98). Liu is also
echoing the views of Dai Zhen, discussed earlier as a central represen-
tative of the strand of neo-Confucianism that stresses the legitimacy of
personal desires. Just prior to his comments about the Three Bonds, Liu

* The “Three Bonds (san gang)” are “the subordination of subject to monarch, child to
parents, and wife to husband” [Liu 1990, p. 1].
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cites several passages from Dai’s writings in which Dai advocates
recognizing that everyone has similar wants and desires, and that each
allows his own to be manifested only to the degree that is compatible
with similar manifestation on the part of others. Dai complains that
modern rulers look down on real manifestations of pattern (/i) — by
which he means following and fulfilling the desires of the people — while
using talk of “pattern” to justify all manner of repression [Liu 1936a, III,
p. 20b].

I have already noted that Liu approves of Wang Fuzhi’s view of
the relation between human desires and the heavenly pattern. Liu adds,
though, that Wang is too sanguine about the likelihood of rulers being
able to resist the temptation to legitimize undeserved benefits. Wang
simply stresses that rulers should follow the feelings of the people — and
in so doing, follow the proper responsibilities for rulers as encoded in
heavenly pattern. He ignores the legitimate personal spheres of the
people, which include the fundamental “ability to act freely (ziyou
quan)” [1936a, 111, p. 12a].

Wang’s problem, in short, is that he does not take the masses (min)
seriously enough as people (ren). Liu believes that rulers’ entitlement to
appropriate benefits as part of their quanli is only a special case of the
situation into which all people are born: We all have abilities that, when
developed, provide satisfaction — that is, quanli — and simultaneously
contribute to the general good. It is by developing and exercising these
capacities that we use our ability to act freely. Citing Rousseau as his
source, Liu asserts that “those who give up their ability to act freely give
up that which makes them people” [1936a, III, p. 12a]. For a ruler to
impose roles on people, or to deny them their quanli, is to fail to treat
them as people.

As I have just indicated, though, the ability to act freely that we all
have brings with it important responsibilities. Rulers, therefore, are not
the only people responsible for the plight of society that Liu sees in his
day: Most individuals have failed to exercise their abilities, so that they,
too, may not merit whatever quanli they have managed to obtain. Liu
explains:

People all have the ability (quan) to choose their own work

(zhiye).” Let each person see where his or her nature [has made

35 “Zhiye” is the standard term in modern Chinese for “profession,” but in this context
Liu’s intention is much broader than our notion of profession, so I translate it as “work”
instead.

174



Conclusion

him or her] complete. Choose [an area] in which his or her talents
are strong as that on which to rely to order his or her life (zhi sheng).
[When] all people can order their lives, then no one will again need
to depend on what others give them; all will be “self-standing people
(zili zhi min).” . . . Thus people’s property cannot be invaded by the
government. Thus self-choice of work is a responsibility that all indi-
viduals should carry out, and at the same time is the foundation of
the quanli that all individuals enjoy. [1936b, I, p. 39a]

The idea is once again that built into our abilities, feelings, desires, moti-
vational systems — in a word, our natures — is a path for us to follow, a
proper way for us to fit into the larger societal pattern.

6.3 CONCLUSION

The perspective that allows us to make sense of all that Liu says about
quanli is this: By adding “quanli” to his vocabulary, Liu was able to stress
the importance of affirming both individual interests and abilities, and
the satisfactions gained by exercising responsibilities, more easily than
he could have without the concept of quanli. The idea that individuals
have legitimate interests is not at all new to Confucianism; indeed, it
is a prominent theme in a strand of Confucian writings with which Liu
quite consciously identified. Be this as it may, the unsavory connotations
of “personal” and of “desire” made affirming people’s legitimate inter-
ests a difficult topic for Confucians, and one fraught with the possibility
of misinterpretation. “Quanli” gives Liu new resources for dealing with
this problem.

My contention, in sum, is that Liu’s quanli does not represent a radical
break with the Confucian tradition. Liu shares with other Confucian
writers, with Liang Qichao, and with Rousseau the assumption that when
properly understood, individual and group interests coincide.” Confu-
cians have always believed that correctly understanding the kinds of
creatures that we are and the kind of cosmos that we inhabit leads us to
see that there is a single pattern of interactions between things in the
cosmos that results in harmonious flourishing for all. There is room in
this picture for differences between the pattern of my behavior and the
pattern of your behavior, so long as they fit together to complement the

% Nathan has noticed this assumption in the writings of Liang and other twentieth-century
constitutionalists; see [Nathan 1986, pp. 138f.] and [Nathan 1985, pp. 120-1].
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overall pattern of human interactions. Thus my nature might have made
me fit to teach college students, while someone else’s might have pre-
pared him or her to be an entrepreneur or a public servant. I will explore
the plausibility of such visions of harmony in Chapter 8.

Liu’s assertion that people may have to follow different paths in order
to realize their natures has some Confucian precedent. Mencius had long
ago argued that a division between those who labor with their minds and
those who labor with their strength was both acceptable and even nec-
essary [Mencius 3A:5]. His focus on the responsibility of individuals
(jishen) to stand up for themselves, though, may sound un-Confucian.
Mencius puts very little ethical responsibility on the shoulders of the
masses (min): He says that if rulers fail to provide for the masses and
then punish them when they act wrongly, the rulers have “trapped” the
masses [Mencius 1A:7]. Theodore de Bary’s The Trouble with Confu-
cianism stresses this point, arguing that one of Confucianism’s great
weaknesses was its confining of ethical responsibility to a moral elite.”
Without insisting that every Confucian agreed that ethical responsibility
was solely a noble man’s burden, we can conclude that Liu diverged here
from the Confucian mainstream.

In the years immediately after writing the Essentials and the Textbook,
Liu turned toward increasingly radical egalitarian views, becoming one
of the leading spokespeople for anarchist ideology among the Chinese
intellectuals in Tokyo. At the time he wrote the texts with which I have
been concerned here, Liu had not yet completely rejected hierarchy, as
can be seen in part by his continued assumption that the sovereign of
the state would be an individual ruler. His views were evolving; he was,
after all, only twenty-one years old when he completed the Textbook. It
is at least fair to say that he identified with a strand of Confucianism that
itself had mounted significant critiques of an overly rigid hierarchy, and
that in his early writings on quanli, we can see some hints of a move
beyond Confucian elitism altogether.

Liu’s personal trajectory need not detain us further. Differences from
Liang Qichao notwithstanding, I think it is clear that the two men’s con-
cepts of quanli shared a great deal. One’s quanli were one’s legitimate
interests and abilities — legitimate, that is, so long as one worked to fulfill
one’s responsibilities to oneself and to others. I have argued in this
chapter that we must see Liang’s and Liu’s concepts of quanli as emerg-

7 [de Bary 1991, pp. 21-2, and ch. 6]. See also [Metzger 1977] on the weight of responsi-
bility that Confucian intellectuals consequently bore.
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ing out of their engagement with their contemporary realities and with
particular aspects of their traditions. They draw on, interpret, and react
to a range of Western writings, but this does not mean that they simply
import one or another Western conceptualization of rights. The concepts
they develop are significantly different from the Western ideas on which
they draw. Neither laws, nor the potential for conflict between individu-
als and states, are as central to Liang and Liu as they are to their Western
contemporaries, though both themes are still present. Part of the expla-
nation for this is that both thinkers see quanli as a partial solution to
China’s need for greater national strength, as Marina Svensson has
emphasized [Svensson 1996, ch. 5]. As I hope I have made clear, Liang
and Liu also care about the quanli of individuals because of the ways
that exercising quanli contributes to the legitimate good of the individ-
uals themselves. It is now time to see how the story of Chinese rights dis-
course develops, and concepts of quanli change, as China moves toward
the middle of the century.
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7

Change, Continuity, and
Convergence prior to 1949

HE TWO DECADES from the mid-1910s to the mid-1930s saw

some progress and much frustration toward the realization of a
stable, empowered state and society in China. During the decade and a
half after 1935, China would be wracked by invasion and civil war, but
1915 through 1935 were years of enormous intellectual vitality in which
theories that could help people to understand and improve their world
were subjected to passionate debate and rigorous analysis. They were
also years in which Western philosophies were interpreted and adopted
with increasing sophistication. Numerous young people studied in and
then returned from Western countries, and important American and
European thinkers visited and lectured in China.

In such a context, quanli discourse underwent important changes. It
lost most of its explicit connections to the Confucian tradition, which
itself came under sharp, though often simplistic, attack. The flip side
of this increased distance from Confucian vocabulary and sources of
authority was the increasingly direct and complete engagement of
Chinese writers with themes from contemporary Western rights dis-
course. If the Confucian source of quanli discourse and the Western stim-
ulus to that discourse were of approximately equal importance during
the earlier period we have discussed, that dynamic changes in the 1910s.
Western writings are no mere stimuli, but become full-fledged partici-
pants in the debates over quanli.

Confucian voices and themes are not completely absent from the
debate, however. During the anti-foreign demonstrations that break out
in May 1919, it is Liang Shuming — soon to become famous as a cham-
pion of Confucian values — who defends the civil rights of the Chinese
officials accused by demonstrators of being traitors [Alitto 1979, p. 72].
Liang’s writings, in fact, offer an intriguing explanation for the partial
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convergence of views about the content and scope of rights that emerges
in this period: In his Eastern and Western Cultures and Their Philosophies
of 1921, he argues that Western culture is becoming “sinicized” in reac-
tion to individualistic excesses. While I do not believe that Liang’s mono-
lithic conceptions of Eastern and Western cultures can be sustained, it
is true that many European and American authors did, in this period,
advance theories of rights that were distinctly less individualistic and
political than those of their predecessors. It is difficult to discern Chinese
influence on these thinkers, but it is not at all hard to see why Chinese
philosophers, even those who explicitly condemned Confucianism, might
find such Western writings attractive. I will explore these convergences
later in this chapter by juxtaposing Chinese ideas with those of John
Dewey, an influential Western thinker who came to be well known in
China.

In the previous chapter we saw certain commitments emerging as
central to a shared conception of guanli, among them: (1) an ethical,
rather than legal, grounding for quanli; (2) a positive content to quanli,
in addition to negative restrictions; (3) a vision of personal and group
quanli as harmonious with one another; and (4) a reciprocal relation
between quanli and responsibilities. I will argue in this chapter that these
commitments are retained by most participants in quanli discourse
prior to 1949. My chief representatives of the period’s writings will be
Chen Duxiu and Gao Yihan, both prolific authors who began treating
the subject of quanli in the mid-1910s. To summarize what will follow,
Chen and Gao believe that quanli are the powers and benefits that an
individual or group must enjoy in order to reach its ultimate goal — a
goal which they tend to describe as the fulfillment of its personality
(renge).

From among the many authors who make constructive contributions
to Chinese rights discourse in this period, I have chosen Chen and Gao
because of their centrality, representativeness, and sophistication. There
are other writers from within the mainstream they represent whom I
could have chosen; Luo Longji (1896-1965), a leader of the 1929 “Human
Rights” movement that I mention briefly later, is a good example.
Nor are Chen and Gao representative of all facets of their period’s rights
discourse; in particular, it will be important to contrast their views with
those that conceive of rights as belonging only to adherents of certain
ideologies, members of particular social classes, or followers of a given
political party. I will treat these ideas, albeit somewhat briefly, near the
end of this chapter.
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Chen and Gao quite clearly do not sense any important conceptual
difference between their ideas of quanli and the conceptions of rights
employed by the Western writers with whom they are familiar. This might
seem odd to someone versed in only one of the conceptions of rights
popular at the end of the twentieth century: Several features of Chen’s
and Gao’s conceptions differ substantially from what we might call the
“Political Individualist” conception of rights, according to which rights
are intrinsic features of all people but not of groups, and encompass only
political, negative liberties. Chen and Gao, in contrast, see quanli pri-
marily as means to further ends, and argue that they are as relevant to
groups as they are to individuals. In addition, the scope of their quanli is
significantly wider than that of Political Individualist rights, including
economic and other benefits along with political powers such as the
freedom to speak and participate in decision-making. I will nonetheless
generally be content to translate their “quanli” as “rights” because, as we
will see as this chapter develops, their usage corresponds quite closely to
the ideas of rights held by many European and American writers in their
day — and indeed, in our own, as I will discuss in Chapter 8. There are
certainly multiple concepts that share the word “rights,” and given the
usage of someone like Dewey, not to mention Hobhouse and Laski, it
seems pedantic to deny Chen and Gao the word.

Though Chen and Gao began as close colleagues with quite similar
views, the two men’s careers followed very different paths. Gao was a
social liberal and an academic who remained as independent as he could
from the day’s politics; Chen felt compelled to engage in politics, becom-
ing one of the cofounders of the Chinese Communist Party (CCP) in
1921. The rise of Marxism in China, signaled in part by the founding of
the CCP, is a final issue with which this chapter will be concerned. Two
themes can be detected in the writings of the era’s Marxists about quanli:
a critique of quanli as class-based and a conception of quanli as appro-
priately belonging only to progressive revolutionary forces. This latter
idea actually comes out even more strongly in the works of those com-
mitted to the Nationalist Party (Guomindang or GMD), which shared
with the CCP roots in the Leninist vision of a vanguard, revolutionary
party. The last section of this chapter will look at each of these ideas and
at the contexts in which they arise, including a brief look at the ambigu-
ous attitudes toward rights expressed by Karl Marx himself.
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7.1 CHEN DUXIU

After a thorough classical education, Chen Duxiu (1879-1942) went on
to be a pioneering reform writer and activist, leader of the New Culture
movement, dean of arts and sciences at Beijing University, and cofounder
of the Chinese Communist Party. His subsequent life was less glorious —
beginning with his dismissal as CCP Chairman in 1927 - but it is pri-
marily with Chen in his ascendancy that I will be concerned. Chen’s writ-
ings from this period present different challenges than the works of other
thinkers I examine in this book; his many essays have been aptly char-
acterized as “more than slogans but less than full-scale philosophy”
[Zarrow 1996]. He is usually brief and polemical, rarely pausing to
expound on the meanings of his central theoretical terms. Be this as it
may, I find him to be an astute and coherent author, not easily pigeon-
holed as “nationalist,” “individualist,” “cosmopolitan,” or any of the
numerous other categories under which scholars have filed him.

One of the categories into which Chen is most often placed is radical
anti-traditionalism [Lin 1979]. It is certainly true that Chen spent more
of his time attacking various aspects of Confucianism' than did many of
his contemporaries, such as Gao Yihan, who virtually ignored it. Be this
as it may, Chen’s immense knowledge of the tradition stayed with him
throughout his life. He was a friend of Liu Shipei, and though he fol-
lowed a very different path from Liu (who, it will be recalled, became
increasingly conservative), it is plausible to think that Chen’s interest in
rights may have grown from roots similar to Liu’s.”

Like many of his day, Chen began his public career immensely con-
cerned over the fate of his nation. In an early article called “The Loss of
the Nation,” published between 1904 and 1905, Chen divided the nation’s
plight into three categories: loss of territory, loss of economic control
(liquan®), and loss of sovereignty. The three are all interrelated, each of
the first two having roots in the loss of sovereignty, which Chen defines
as “the power of individual self-mastery” [Chen 1984b (1904), p. 51]. This
phrase, which also appears in the slightly earlier essay “On the Nation”
[Chen 1984a (1904), p. 40], is significant for its explicit use of “power

My use of “Confucianism” here is purposefully vague. Chen aimed to refute those who
saw the Confucian teaching (or perhaps religion; ru jiao) as needed in China; he also was
critical of specific aspects of the historical tradition. Chen’s most famous essay attacking
Confucianism is translated in [Angle & Svensson 2001].

? See [Feigon 1983, pp. 11-15] and [Bernal 1976, p. 111].

? See the earlier discussion of this term in Chapter 4.
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(quanbing)” where other authors so often leave it ambiguous whether
“quan” means power or something more, such as authority or rights.
Despite the fact that Li Hongzhang had already used liquan in a nor-
mative sense, as we saw earlier, in these early essays Chen’s uses of quan
seem not to express such normative commitments. Still, Chen is deeply
concerned with the loss of self-control that the success of foreign incur-
sions into China has meant. Significantly, he blames neither the foreign-
ers nor the Chinese emperors, but instead the Chinese people for their
fatalism and their stress on the family at the expense of the nation [Chen
1984b, pp. 53-5].

The charge that Chinese people neglect their nation both echoes the
diagnoses of many of Chen’s contemporaries (most famously, Liang’s
On the New People, discussed earlier) and foreshadows the complex
analysis of individual and nation that Chen will develop in coming years.
Even at this early stage, we can already see the two considerations that
he will be at pains to harmonize. On the one hand, individuals need to
be devoted to their nations. He believes this only natural, since true
nations are made up of a people sharing a race, history, and culture:
Citizens of a single nation are in a real sense all related to one another
[Chen 1984a, p. 40]. In the constitution to the Anhui Patriotic Society,
which Chen helped to establish in 1903, it was declared that individual
freedom that “interfered with national welfare” was not to be permitted
[Chen 1993 (1903), pp. 17-19]. On the other hand, in a 1904 article Chen
praises the educational methods of the Ming-dynasty Confucian Wang
Yangming for enabling the “free development of one’s faculties,” which
alone leads to “an individual’s true development” [Chen 1984c (1904),
p. 62]. This development, in turn, leads “naturally to useful citizens” [ibid.,
p. 61]. The assumption that free development leads naturally to good
citizens is the keystone of Chen’s intellectual artifice at this point, and
it is one that he rightly thinks he shares with the Confucian Wang.
Although Wang never thought in terms of “citizens,” he did believe that
free development, under the stimulus of rites and music (both of which
Chen discusses approvingly in his article), will lead “naturally” to moral
adults.*

In the decade following these early articles, Chen was involved with
other students of the “national essence” like Liu Shipei and Zhang
Binglin, spent two years in Japan, spent two brief stints in the revolu-

4 For Wang’s views, see the full passage from which Chen quotes, translated in [Wang 1963,
pp. 182-6].
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tionary government of Anhui province, and helped to found Anhui Uni-
versity [Feigon 1983, pp. 74-95]. He entered the next stage of his career
with essays he contributed first to the Tiger Magazine and then, starting
in 1915, to the magazine he founded and edited, New Youth. Chen’s
famous essays in New Youth set the tone and much of the agenda for the
New Culture movement.

In the opening article of New Youth’s first issue, “A Call to Youth,”
Chen writes that society is like a body: If allowed to grow old, it will
wither; it needs the freshness of youth. Specifically, Chen enjoins the
day’s youth to take up the following charges: (1) Be self-masters rather
than slaves. (2) Be progressive rather than conservative. (3) Be aggres-
sive rather than withdrawing. (4) Be cosmopolitan rather than isola-
tionist. (5) Be pragmatic rather than empty and abstract. (6) Be scientific
rather than naively idealistic. The crucial section for my purposes is the
first. It opens: “All people have the power to be self-masters (zizhu zhi
quan), completely lack the right (quanli) to make others their slaves, and
also completely lack the responsibility (yiwu) to become slaves them-
selves.” In various ways this involves liberating ourselves: politically, reli-
giously, and economically, as well as from patriarchy [Chen 1984d (1915),
pp- 73-4]. Chen characterizes liberation positively as “completing one’s
free, self-mastered personality.” Complementing these themes of self-
mastery and freedom, he subsequently characterizes one’s goal as “an
individual, independent, and equal personality.”

Although uniting with one’s fellows and promoting the cause of one’s
nation receive little attention in this essay, we will see in a moment that
they are never far from Chen’s concerns, even if his thinking on this score
has matured. It also is important to note that amidst all this talk of being
liberated from various restrictions — all subsumed under the symbol of
the slave — are hints of a positive ideal toward which Chen believes we
should be moving. The passages just quoted contain three suggestions
of a positive flavor. First, the word “completing (wan)” — in “completing
one’s . .. personality” — implies that there is an outline, an ideal, which
we should be striving to complete. This meshes nicely with the second
clue, namely the word “personality (renge),” which has a long history in
European and particularly Hegelian thought of association with positive
ideals. Of course Confucianism, too, emphasizes a positive personality
ideal, though not by means of the word “renge,” which is a Japanese neol-
ogism imported into China. We have already seen that renge played a
role in Liang Qichao’s understanding of quanli; from the beginning of
the twentieth century, in fact, the term is quite widely associated with
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quanli [Svensson 1996, ch. S]. The third point worth recognizing in this
regard is that self-mastery has often, in both European and Confucian
contexts, been used to explain how certain (higher) aspects of the self
rule over other less significant parts. Self-mastery, that is, can be a key
to either license or cultivation and control, depending on how it is
interpreted.’

Let us now look at one way in which Chen fleshed out the personal-
ity ideal, albeit in a somewhat one-sided fashion. In “The Differences in
the Fundamental Thought of Eastern and Western Peoples,” Chen writes
that there are two main races in the world, in two basic geographical
groupings: the white in the West and the yellow in the East. The main
differences are that (1) the West is warlike, the East craves peace; (2) the
West is based on the individual, the East on family; (3) the West is based
on law and pragmatism, the East on emotion and politeness [Chen 1984f
(1915), pp. 97-8]. The article glorifies “individualism (geren zhuyi),”
asserting that the goals of Western state and society are to preserve indi-
vidual liberty, rights, and happiness — and no more. Freedom of thought
and expression is for the development of individuality (gexing). Chen
adds that Western theories of “national interest” and “social interest,”
while superficially in conflict with individualism, in fact are fundamen-
tally aimed at consolidating the interest of the individual [ibid., p. 98].
The most striking section of the article is the last, in which Chen paints
a remarkable picture of Westerners as living starkly law-based lives. He
writes that “In the West, love and marriage are two different matters.
Love is something common to the nature of all men and women, but
when it comes to the relationship of husband and wife, this is a legal rela-
tionship, a rights-based relationship, and not purely an emotional rela-
tionship” [ibid., p. 99]. He pushes quite far the idea that relationships
between all people in the West, even close family members, are based on
impersonal legal standards, ultimately concluding that

Putting primary emphasis on the rule of law and pragmatic consid-
erations cannot but lead to mutual dislike born of harshness and
scant empathy. However, the result will be that every individual in
the society will rely on no one but him or herself, be ready to wage
war, make independent calculations of benefit, achieve an indepen-
dent personality (renge), each preserving his or her own, none inter-
fering with another. [1984f, p. 100]

> The classic account of this theme is [Berlin 1970].
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Chen sums this up as “starting with petty people, but ending with gen-
tlemen,” the exact opposite from what comes of the Eastern penchant
for superficial politeness.®

While this essay paints a more extreme picture of individualism than
Chen’s other writings of the time, he is committed to the idea that self-
interest is an important and appropriate concern for individuals. In
an article from a few months later, he writes: “All human action treats
the self as central; if one loses this [by adhering to Confucian slave-
morality], what can be said for one?” [Chen 1984¢ (1916), p. 103]. Chen
goes on to make explicit that such a loss renders it impossible for one to
develop an “independent, self-mastering personality.” After all, he adds,
“From birth humans are self-regarding.”’ It is worth pausing to remind
ourselves that this theme of humans being self-regarding is neither new
nor at odds with all strands of the Confucian tradition. In Chapter 6 we
looked at the explicitly Confucian-influenced discussions of this topic
by Chen’s friend and fellow student of the “national essence,” Liu Shipei.
Liu would probably have been appalled at the starkly legalistic picture
of human relations that Chen described, but many other elements of
Chen’s picture would have been more congenial. This is not to imply
that Chen himself saw these ideas as derived from, or even compatible
with, Confucianism; in a 1916 essay, for instance, he asserts that Confu-
cianism is incompatible with the complete moral and economic inde-
pendence of individuals [Chen 1984h (1916), p. 153]. In a remark that
will become important in a moment, as we look to the relation between
quanli and Chen’s turn to Marxism, Chen also adds that Western theo-
ries of individual independence take the economic independence of indi-
viduals — here meaning the ownership of property — to be fundamental
[ibid.].

In any event, a balanced interpretation of Chen’s ideas must take his
somewhat extreme statements of individualism into account, but also
cannot ignore the numerous more socially oriented assertions with which

o

Chen’s picture of Western rights-obsessed society meshes nicely with that of Liang
Shuming, mentioned in the introduction to this chapter as a Confucian who discussed
rights. While Chen apparently is endorsing the extreme individualism he describes, Liang
sees it as a problem that results from seeking rights — which in 1921 he otherwise com-
mends, though later in life he criticizes — in the way that Western cultures do. See the
selection of Liang’s writings translated in [Angle & Svensson 2001].

See also “The Direction of Contemporary Education,” in which he argues that we should
develop both our animal and our human natures, since without the former we would be
too yielding [Chen 1984e (1915), pp. 88-90].

-
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they are often juxtaposed. The claim that “from birth, humans are self-
regarding,” for instance, is made in the context of arguing that people
must nonetheless move beyond the relatively narrow confines of politi-
cal parties, and devote themselves to “citizens’ movements” [Chen 1984¢g
(1916), p. 103]. Political parties in the mid-1910s were for the most part
corrupt and powerless factions in a parliamentary system that was largely
a sham. The New Culture movement in which Chen played a leading
role was broadly anti-political. Chen argues that only inclusive citizens’
movements are capable of large-scale social transformations, as evidence
of which he cites the French and American revolutions and the Japan-
ese Meiji Restoration. This idea that the people must unite in order to
move the nation forward is given more explicit discussion in “The Direc-
tion of Contemporary Education.” One of the directions in which Chen
argues Chinese education must direct people is toward “populism
(weimin zhuyi).” He explains that in feudal times, China (like other coun-
tries) lacked “group thought,” since each person was individually under
the command of the ruler. Gradually group thought developed, first in
families, then in localities, then ultimately in nations — a stage which Chen
says China has not yet reached. “Nationalism (guojia zhuyi),” though,
can lead to an overconcentration of power in the hands of the rulers, and
so to the invasion of the quanli of the people. Hence populism is born,
wherein the people have sovereignty, whether or not there is a monarch
[Chen 1984e (1915), p. 87].

Chen goes on to emphasize that he does not worship nationalism; in
advanced countries, its defects have already been discovered. Still, he
sees no route forward without first establishing a true nation. A true
nation is devoted to the well-being of the whole collective, and “sacri-
fices a part of the quanli of individuals, in order to protect the quanli
of the whole citizenry” [ibid., p. 87]. I believe that the framework here
articulated helps us to understand how Chen’s various remarks about
individuals and the nation fit together, and should lay to rest some
of the unprofitable debate about whether Chen is “nationalist” or
“cosmopolitan.”

We can sum up as follows. Chen sees that collectives like nations are
formed of individuals, and the strength of the collective rests primarily
on the strength and determination of the individuals. As he puts it in one
place, “When people have come together to form a nation, if the per-
sonality of the individuals is elevated, then the personality of the nation
will be likewise. If the power of the individuals is consolidated, then the
power of the nation will be likewise” [Chen 1984g (1916), p. 103]. It thus
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makes sense for Chen to put so much stress on the need for indepen-
dent individuals with lofty personalities, even while he also recognizes
that nation-building will, at times, demand sacrifices of these same indi-
viduals. It remains in the individual’s best interest to devote himself or
herself to collective action because only when a nation has been estab-
lished — with all the characteristics Chen has assigned to nations for
years, including territorial integrity and economic control — will there be
a stable enough entity to articulate and defend a constitution and legal
system, both of which are necessary for the success of “populism.”

I said “articulate and defend” because it is clear that Chen does not
believe we have any rights outside of or prior to their social articulation,
this despite his (somewhat idiosyncratic, by the standards of his day) fre-
quent use of “renquan,” which is often translated as “human rights.” That
is, Chen does not believe that we have “natural rights”; rights are things
we gain in society. This does not mean that rights are simply granted by
the state, though, nor that rights simply derive from law — the view often
called “positivism” which we looked at in connection with Jhering in
Chapter 6. Chen writes that “Law is for preserving current civilization,
while the freedom of speech is for creating future civilization. Current
civilization and law were produced by the criticism of earlier laws and
civilization by the freedom of speech. Freedom of speech is the parent;
laws and civilization, the child” [Chen 1984i (1919), p. 440]. Clearly
current laws cannot justify our right to free speech; it is precisely against
such laws that the right must be exercised. What, then, grounds our
speaking out? I pointed out earlier that in one essay he says explicitly
that the point of freedom of speech is to “develop individuality,” and
later in the same article he stresses the need to establish one’s person-
ality [Chen 1984f (1915), pp. 98, 100]. I conclude that quanli are not, for
Chen, ours simply because they are natural, intrinsic goods, but rather
because they are essential means to further ends that we value. We will
see this understanding of quanli elaborated later in the writings of Gao
Yihan.

Before I turn to Gao, I need to deal with one final aspect of Chen’s
thinking on quanli, namely its relation to his conversion to Marxism.
Chen came increasingly to believe that social and especially economic
constraints lay behind the failure of most Chinese to reach his ideal of
an independent personality. In a 1919 article discussing John Dewey’s
conception of democracy (on which see more later), Chen notes that the
aspect of Dewey’s theory which directly seeks the equality of human per-
sonalities is “social democracy,” which aims to do away with unequal
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class distinctions. Economic democracy, another element of Dewey’s
theory, similarly aims to equalize the rich and poor. Chen emphasizes
that social democracy is his true goal, writing that while the other aspects
of Dewey’s vision — economic, political, and civil democracies — are
important, they are ultimately “no more than tools for achieving our
goal” [Chen 1984j (1919), pp. 429-30].

The following year he made the centrality of economic and social
matters even more clear in a manner which recalls his statement from
1916 that economic independence is more fundamental than moral
independence. He wrote that the enlightenment of the world’s workers
will come in two stages. First comes demanding better treatment, like
shorter working hours; second comes demanding the rights to manage
politics, production, and military affairs. The first stage “is still no more
than begging for food. Only when individuals have their own food — and
oil and salt and wood and rice and ... so on — in their own hands, will
the workers’ rights finally be secure” [Chen 1984k (1920), p. 520].
Coupled with the evidence we have seen earlier, this statement helps to
confirm the opinion of some contemporary scholars who have argued
that a large part of Chen’s interest in Marxism was his belief that inde-
pendent personalities could be better developed and protected under
Marxism.”®

Once Chen openly committed himself to Marxism in 1921, he gave
up talk of workers’ rights: What was needed, he now believed, was a
workers’ revolution, after which rights would no longer be necessary,
since all interests would be harmonized together in the workers’ state
that followed [Chen 19841 (1921)]. In making this assertion, Chen was
following the lead of Marx himself, who believed that rights would be
superfluous in a communist state, as I will discuss further in the final
section of this chapter.

7.2 GAO YIHAN

The themes we have seen emerging in Chen’s discussion of rights were
by no means unique to him. This is important, since the language of
others in one’s community helps to institute the norms governing one’s
concepts. I now turn to Gao Yihan (1884-1968), a close contemporary of
Chen whose views on quanli will help to flesh out what we can call the
consensus position during the years currently under study.

¢ See [Ip 1994, pp. 48-9] and [Svensson 1998].
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Gao was among the Chinese thinkers most familiar with Western polit-
ical thought. He graduated from Meiji University in Japan in 1916,
returned to China and was appointed a professor of political science at
Beijing University in 1918, where he remained until 1926.” He subse-
quently taught at the Law School of the China National Institute of
Shanghai, served as a member of the Control Yuan, and after 1949 was
dean of the Law School of Nanjing University. He wrote widely on polit-
ical theory, evaluating and synthesizing various trends in Western polit-
ical thought. Rights figure extensively in Gao’s writings; in addition to
being one of the most subtle analysts of the general notion of rights
writing in China, Gao was among the earliest and most influential advo-
cates of economic rights. The writings on which I will draw range from
his earliest essays discussing rights, in 1915, to his book An Outline of
Political Science of 1930. In certain respects, as I will detail later, Gao’s
views evolved over this fifteen-year period, but the essential under-
standing of the role and importance of rights remained unchanged.

Rights, according to Gao, are a means rather than an end. In 1915, in
the course of criticizing theories that take the absolute protection of
people’s rights to be the goal of the state, Gao writes: “Neither are rights
the goal of human life; they are rather a road along which people desir-
ing to attain their life’s goal must travel” [Gao 1915c, p. 5]. Similarly, in
a 1918 article Gao pointed out the flaws in nineteenth-century European
justifications of populism, which were all couched in terms of rights and
individual interest. Gao is certainly in favor of popular participation in
government, but he insists that “rights and personal interest (siyi) are
things on which human life relies, but not the goal of human life itself”
[Gao 1918, p. 7]. Populist government needs to serve our ultimate goals
if it is to be fully justified. I will turn in a moment to the question of our
ultimate ends, but for now recognize that enjoying rights is, for Gao, a
process whose value lies in the goals it enables us to achieve, rather than
in any intrinsic feature of rights.

Despite the fact that Gao assigns rights only an extrinsic role, he still
finds them to be fundamentally important to the good life that we all
seek. This can best be seen via his discussion of self-sovereignty (zizhu
quan), or more literally the power of being one’s own master. This power
is the essence of rights. It is the “quan” of “quanli.” Gao realized that for
one to be able to put this power into practice, one had also to have the

° This biographical sketch is based on [Hoh 1982 (1933), p. 122] and [Asia Historical Dic-
tionary, vol. 3, p. 188].
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material wherewithal to do so. In his earliest writings he treats this con-
dition rather abstractly, speaking of the “ability to establish oneself (zili
zhi neng)” [Gao 1916, p. 32]. By 1921, he was able to flesh this idea out
more concretely, and we then find him writing of the importance — over
and above political rights — of economic rights, if people are to be able
to practice self-sovereignty [Gao 1921, p. 5]. In that essay he stresses that
an abstract “right to freedom (ziyou quan)” is meaningless without the
material ability to support oneself, attain an education, and the like. Gao
points out the futility of telling the poor souls who cannot even find work
pulling rickshaws — itself, he adds, an inhumane occupation — that they
should freely choose an occupation. Before they can begin to put self-
sovereignty into practice, they need a modicum of material well-being,
on the basis of which they can seek training or other forms of education.
Gao terms this requirement the “right to subsistence (shengcun quan)”
[Gao 1921, p. 6].1°

Self-sovereignty, then, means being able to act on one’s will; it is that
which sets us apart from animals and slaves [Gao 1915b, p. 6]. It is crucial
to see, though, that for Gao self-sovereignty is not an end in itself. Gao
is no Kantian. The goal we seek, for which self-sovereignty is a necessary
condition, is a fully developed “personality (renge).” Gao emphasizes
attaining and preserving one’s personality throughout his career. In an
early (1915) article he puts the importance of personality as follows:

The state can ask of its people that they sacrifice their lives [in its
defense], but it cannot ask that they sacrifice their personalities. . . .
Personality is the master of rights. Without personality, rights would
have nothing on which to rely; without rights, one is [no better than]
an animal . . . and cannot be a citizen. [Gao 1915c, p. 4; see also Gao
1915b, p. 6]

What does it mean to say that “personality is the master of rights”?
Simply that one’s rights are in the service of one’s personality, the
fulfillment of which brings happiness [Gao 1916, pp. 4-5]. It is through
exercising one’s rights that one expresses one’s will, which itself is a

' The demand for “the right to subsistence” became increasingly widespread in the 1920s.
See [Lin 1922], which discusses the issues in terms very similar to Gao’s. See also the
discussion in [Svensson 1998, pp. 32-40]. My one difference with Svensson is over her
insistence that concern for economic rights “had been virtually absent from Chinese
human rights discourse” until the 1920s. I believe I have shown that while the phrase
“right to subsistence” is new, the broad concern with material preconditions for the sat-
isfaction of human desires had long been part of Chinese rights discourse.
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manifestation of one’s personality. In other words, without rights we
cannot express our wills or our personalities. Without rights, our per-
sonalities would be suppressed. This is particularly important because
our personalities are not given to us fully developed: We have potentials
that we must strive to fulfill if we are to live full lives and attain happi-
ness. Without rights, we cannot develop ourselves and thus lead stunted
lives.

Individuals are not the only ones with personalities. The state and,
especially in later writings, many other sorts of groups have their own
“personalities” which they strive to fulfill; just like people, these groups
also have rights on which their ability to develop their personalities
depends. Conversely, individuals are also social creatures whose well-
beings and personalities are inextricably linked to the groups to which
they belong. Gao clearly takes it for granted that groups like the state
have rights and responsibilities. In a 1918 article, for instance, he writes
that the backers of “laissez-faire-ism” believe that “state rights (guojia
quanli) and people’s rights hinder one another; when state rights
(guoquan) increase, the people’s rights (minquan) cannot but retreat”
[Gao 1918, p. 2]. Gao disagrees that these rights must be in conflict, but
he accepts the idea that states have rights. In another article, we find him
saying that “the state has rights against the people and people have rights
against the state. The people have responsibilities toward the state, and
the state has responsibilities toward the people” [Gao 1915c, p. 4]. In his
1930 book on political science, finally, Gao makes it explicit that groups
like states also each have their own personalities, which we have already
seen are the basis for having rights [Gao 1930, p. 72].

The reciprocal rights and responsibilities between states and people
derive from the fact that each partly constitutes the other. States are
simply groups created by people to serve the people’s ends. States are
not “natural” entities whose ends can be discovered scientifically; they
are voluntary collections of people, and thus we have to look to the goals
of human life if we are to discover the goals of a state [Gao 1915c, pp.
1-2]. Gao rejects views that call for individual rights to be sacrificed to
the cause of state aggrandizement. If, as Gao believes, states and other
groups nonetheless have their own wills and personalities, then the ends
that they serve must be collective ends. Still, since individuals owe an
important part of their personalities to the state (and, in Gao’s later for-
mulations, to other groups as well), they cannot but have responsibilities
to it. Individuals are fundamentally connected with one another via the
groups in which they mutually participate. I am an American. Part of
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what it is for my life to go well, for my personality to be fulfilled, is for
America to do well, to achieve its (that is, our) collective goals. And since
America is simply the collection of Americans, many of its goals will be
unattainable unless Americans like myself make it our business to
achieve them."

In an early essay, Gao puts this relationship between individual and
group in terms of working to develop one’s “free will” so that it expresses
the “general will” [Gao 1915a, p. 1]. This formulation points to some of
the potential difficulties of the view, since I am surely not merely an
American: My will and the personality it expresses differ on many points
from those of other Americans. From early on, Gao is thus at pains to
avoid the implication that individuals should sacrifice all for the state, as
we will see in a moment. Gao does not believe that all of us ought to
think and will alike. In early essays, he does argue that the result of unfet-
tered, albeit socially informed, self-sovereignty will be a harmonious
society expressing the general will. The surest way to social conflict, he
writes, is for a government to try to repress the views or actions of some
of its members [Gao 1915b, p. 6]. In 1916, he argues that individuals must
make their own decisions about what is best for them, and contribute to
communal decision-making through participation in governance [Gao
1916, pp. 4-5]. The business of the state is then to harmonize the various
people, groups, and emotions in the interests of all, a goal Gao labels
“justice.”

As time went on, Gao became gradually less starry-eyed about the
idea that the state can on its own harmonize all the people’s disparate
interests. In a 1926 article on Rousseau, for instance, Gao tempers his
earlier enthusiasm for Rousseau’s ideas about sovereignty and the
general will."”” Gao’s central complaint about Rousseau is that his theory
tries too hard to harmonize the freedoms of all people, with the result
that in practice, it tends to assign all sovereignty to the state [Gao 1926,
p. 69]. No matter what form of government a state adopts, it will thus
(if Rousseau’s theories are taken seriously) lapse into authoritarianism.
This defect notwithstanding, Gao still argues that Rousseau’s theories
served an important historical role in helping states to unify their

There are at least two situations which might pose exceptions: Certain goals might be
achieved by the actions of those outside the group, even if group members do nothing;
and some goals might result as the collective by-product of various different individual
goals — the way the “invisible hand” is supposed to generate collective wealth,
for instance.

2 See, e.g., [Gao 1918] for a very positive portrayal of Rousseau.
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populations. In the modern world, though, Gao sees such a side effect as
no longer necessary, and thus wants to move beyond monistic theories
of sovereignty.

The opposition to monistic sovereignty is a major theme of Gao’s 1930
book Outline of Political Science. Gao presents the book as little more
than a summary of recent trends in European political theory [Gao 1930,
preface], but he is being modest. Throughout the book he weighs, com-
pares, and assesses competing European schools of thought, arriving at
a synthesis that is his own responsibility. He comes down in favor of plu-
ralistic theories of sovereignty; that is, theories which ascribe the ultimate
sources of authority not just to the state, but to other groups, such as
labor unions, as well."”> Gao explains that “humanity has various social
purposes,” only some of which are amenable to political, and therefore
state, oversight. “Therefore there must be various groups, [each with its
realm of sovereignty], if all [social purposes] are to be achieved” [Gao
1930, p. 76]. Gao adds that the state still has a role to play as mediator
and harmonizer:

On the one hand we acknowledge that the state’s sovereignty
cannot be absolute, and on the other hand acknowledge that the
state’s sovereignty is not entirely without use. It cannot be denied
that each person feels loyalty to a particular set of groups, such that
the state cannot expect to receive the complete loyalty of any indi-
vidual. However, neither can it be denied that the loyalties of any
given individual cannot avoid mutual conflict with those of any
other individual, since the interests of the groups to which one gives
one’s loyalty cannot avoid mutual conflict with the interests of those
groups to which another finds himself loyal. These facts are the
reasons for which states exist. [Gao 1930, p. 87]

In a subsequent chapter he says that the mission of the state is to har-
monize competing interests [ibid., p. 111]. Gao believes that thinking of
the state as a mediator between distinct (if often overlapping) sources
of sovereignty is fundamentally different from assigning all sovereignty
to states. In addition to the point mentioned earlier about pluralistic sov-
ereignty doing a better job achieving our varied “social purposes,” Gao
says that monist theories push people toward individual separation and
ultimately conflict, while pluralistic theories tend toward cooperation
and mutual aid [ibid., p. 79]. His idea seems to be that while people will

3 For a European theorist’s version of such a theory, see, e.g., [Cole 1995 (1915)].
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not tend to have precisely the same interests and loyalties, when they
owe their loyalties to a variety of overlapping sources, it will be evident
that by working together they can better achieve their purposes. In
contrast, refusing to help another will be, in at least some instances, like
cutting off one’s nose to spite one’s face.

Gao, like Chen, recognizes that the harmonious development of
people’s personalities is not as simple as had once been thought — for
instance by Dai Zhen or by Liu Shipei, though Gao of course does not
mention any Confucians. We saw Chen struggle a little to say that both
individual freedom and a flourishing, independent national group were
vital. Gao’s view evolves over time, ultimately reaching the theory of plu-
ralistic sovereignty we just examined. For both thinkers, the most basic
justification of rights is their role in the mutual fulfillment of individual
and group personalities: Rights are the powers we must have and the
benefits we must enjoy if we are to achieve our potentials. Political
powers, like the ability to speak freely, and economic benefits, like the
food and clothing we need, count more or less equally. Our unavoidably
social existences, finally, explain the mutual importance of person to
group and group to person, as well as the tight relationship between
enjoying rights and shouldering responsibilities.

7.3 CONVERGENCE: JOHN DEWEY

It is now time to look at the writings of Chen, Gao, and their con-
temporaries from a comparative perspective. I suggested earlier that
a certain amount of convergence can be discerned between Chinese
writers on quanli in these years and their contemporaries in the West.
Before considering what we should make of this convergence, let us first
look at a prominent instance.

Most Western thinkers who have exerted influence in China have done
so primarily via translations of their writings — often translations of which
they were unaware. John Dewey (1859-1952) was an exception, and |
choose to look at him for this reason: The explanation for the many res-
onances between his ideas and those of Chen and Gao cannot simply be
that they read, and were convinced by, his writings. Prior to Dewey’s
arrival in China in May 1919, he had received little attention in Chinese
scholarly circles, and none of his books or articles had been translated.'

4 See [Keenan 1977, p. 11]. Hu Shi (1891-1962) had studied with Dewey before returning
to China in 1917, and was instrumental in Dewey’s invitation to visit China, but did little
to promote Dewey’s views prior to 1919; see [Grieder 1970, chs. 3-4].
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During his two-year stay in China he gave numerous lectures (always
assisted by a translator); transcriptions of many were published in
newspapers and magazines. For reasons that will be clear as we pro-
ceed, Dewey’s ideas resonated with some of the directions in which
Chinese social and political discourse had been heading already, and his
formulations were consequently embraced by many — even if, as we now
know, China was simultaneously moving toward an increasingly polar-
ized political world that would soon find Dewey’s experimentalism
irrelevant.

The most well known of Dewey’s lectures were those on social and
political philosophy, delivered in Beijing in November of 1919 and
recorded by Gao Yihan, among others. As we look at Dewey’s views, it
will become apparent why Gao might have found them congenial, but in
this regard it is important to recall that the majority of Gao’s writings
examined earlier were published before Dewey arrived in China: Gao
was not influenced by Dewey; rather, he found in Dewey a kindred spirit.
I should note that similarities between Dewey’s ideas and Chinese
thought have been remarked upon recently by David Hall and Roger
Ames, who write that “Deweyan social theory . . . resonates in a striking
manner with much classical and contemporary understanding of Chinese
society insofar as Confucianism informs it” [Hall & Ames 1999, p. 117].
They base this conclusion on a comparison of Dewey’s published writ-
ings with their interpretation of classical Confucianism; as such, its rele-
vance to twentieth- and twenty-first-century Chinese society depends on
the somewhat speculative premise that “Confucianism informs” such a
society. I say this not to reject their hypothesis, but to suggest that my
analysis here may complement their reasoning by showing how thinkers
like Gao are reasoning within a discourse or tradition that has at least
some of its roots in Confucianism.

Modern readers of Dewey’s lectures are apt to find them frustratingly
elusive when it comes to the sources or justifications of the goals he sets
out. He says, for instance, that his social philosophy is superior to earlier
ones since it “makes possible rational and dispassionate discussion of
contending ends, and their evaluation in terms of probable advantage to
the whole social fabric.”"” This is a criterion, if a vague one, but he says
little about why we should choose it, other than because it is a method

15 See [Dewey 1973, p. 83]. Chinese translations of Dewey’s lectures, prepared with the
help of his original English lecture notes, were published serially in New Youth
magazine; those Chinese versions have since been translated back into English. I will
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which will, he alleges, produce some concrete resolutions to concrete
problems. Even if he is correct, though, why should we think of the res-
olutions toward which his theory directs us as correct? Similarly, in the
next lecture, he begins by stating that the “ultimate criterion” for habits,
customs, and social institutions generally was “the degree to which the
matter being judged could contribute to the development and qualita-
tive enhancement of associated living” [Dewey 1973, p. 90]. Again, this
is a reasonably clear criterion, but why should we accept it? A few para-
graphs later, Dewey says: “In these, as in all other aspects, the society
which we desire is one in which there is maximum opportunity for free
exchange and communication” [ibid., p. 92]. Who is “we”?

I do not mean to suggest that Dewey’s text contains no hints of the
answers to these questions. Before filling out his answers, I want to con-
sider one possible answer which is instructive, though incorrect. Perhaps
Dewey saw things like the “enhancement of associated living” as vital
because they help us to realize basic human rights. He mentions human
rights prominently in his discussion of the stages through which social
reform proceeds. A society begins from tacit acceptance of the status
quo, which is then challenged as society changes, and ultimately the
reform achieves “fruition” [ibid., pp. 76-8]. Dewey discusses both the
women’s movement and the labor movement specifically, and says that
a central component of the challenge these groups mounted had to do
with “propounding the doctrine of natural rights,” for the former, and “a
conviction that they were entitled to certain human rights,” for the latter.
One can readily gain the impression from such passages that human
rights are the standard against which societies are judged.

Such an impression is misleading. “Human rights” are crucial to the
rhetoric of the challenge phase because they purport to be a standard
independent of the values a society happens to have: That is why they
are useful in justifying reform or revolution. This same feature, though,
makes them incompatible with Dewey’s pragmatist framework. He
denies that there is any transcendent, culturally neutral set of rights that
is ours by nature. If we examine the third stage of social reform, we
will see this in practice. Dewey writes of the labor movement that, “In
the third phase people became aware of the fact that the labor problem
is not just one of individuals, but a social problem; that meeting the
demands of the movement not only enhances the welfare of the indi-

generally cite the translated English versions, referring to the Chinese originals when
necessary.
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viduals involved, but promotes the welfare of the whole society” [ibid.,
pp- 78-9]. In general, he says, “it is only as the subordinate group gains
numbers, strength, and public recognition that it becomes apparent that
the things they demand can be defined as genuine social needs” [ibid.].
It is revealing that Dewey does not say that this final stage represents
recognition of people’s actual human rights; instead, he speaks of “social
needs.” This really returns us to our original question: What are these
social needs, and by what standard are they assessed?

As I have said, Dewey does provide a few hints in his Beijing lectures
as to what standard he is ultimately following. In the lecture on associ-
ated living, for instance, he writes that

When people exist under arrangements which call for some to rule
and others to be ruled, some to command and others to obey, inte-
gration of the society cannot proceed, nor can the society hope to
remain stable, because this disparity of status and function breeds
conflict and induces disorder. At the same time, this pattern of
dominance-subservience makes the development of personality
extremely difficult, if not impossible — and strangely enough, this is
as true of the dominant group as it is of those in the subservient
group. [1973, p. 92]

This passage criticizes certain social arrangements on two fronts: They
make an integrated and stable society impossible, and they similarly
render the “development of personality” impractical for all members of
the society. A few pages later, Dewey echoes this latter concern, when
he introduces his more specific arguments against authoritarian society
by saying, “Let us look now at the effects upon human personality which
may be observed in a society that fails to prize and seek the values of
associated living” [ibid., p. 96]. “Personality” in the first passage, and
“human personality” in the second, are both translations of “renge”
[Dewey 1919, pp. 179, 181].

It appears as if the development of a flourishing personality — under-
stood by Dewey’s audience as “renge” — is at least a partial standard
against which societal practices can be measured. Examination of
Dewey’s English texts reveals that this is in fact the case, and also that
social integration, too, is related to satisfactory personality development.
Dewey believed that moral questions only arise when one is faced with
two or more incompatible values competing for one’s choice. A decision
in which one simply decides which of two actions would be more
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pleasurable, for instance, is not moral but “technical.” When one must
decide between alternatives that cannot be measured on a single scale,
one is faced with a genuinely moral situation. Dewey writes that in such
situations, “the question finally at stake [is]: what shall the agent be?” He
continues: “When ends are genuinely incompatible, no common denom-
inator can be found except by deciding what sort of character is most
highly prized and shall be given supremacy.”’® In fact Dewey tells us
more than that the object of our moral choices should be improving
our characters; he tells us what general standards to use in making
such a determination. As Jennifer Welchman explains in detail, Dewey
instructs us to choose ends which contribute to the formation of harmo-
nious, flexible, and stable characters, since these are the characteristics
which make for “true or moral satisfaction.”"” I might add that Dewey
bases this conclusion on the idea that “the good life” is not some static
goal, but the overcoming of an ongoing series of challenges, and argues
that people with the kind of character or personality that he recommends
will fare best in our ever-changing social world [ibid., pp. 162-6, 191].
“Personality” and “character” are basically equivalent for Dewey, both
referring to the traits that centrally determine how we interact with
our world."

What, then, of rights? In his Ethics, they do not play an important the-
oretical role. He does offer a clue to his conception of rights, though,
when he asserts that the highest virtue of social institutions is “effective
freedom,” by which he means “both freedom from interference by others
as well as freedom to command resources essential for the realization of
one’s desires and aims” [Welchman 1995, p. 194]. Effective freedom, in
other words, combines what we have come to think of as both positive
and negative aspects. Given this understanding of freedom, we should
expect that Dewey’s view of rights will similarly encompass both nega-
tive limiting and positive enabling.

When we return to Dewey’s Beijing lectures on social and political
thought, we find that this expectation is fulfilled. Dewey writes that

1 [Dewey 1978 (1908), pp. 194-5; quoted in Welchman 1995, p. 154].

7 [Dewey 1978 (1908), p. 259; Welchman 1995, p. 163].

'8 See, for example, [Welchman 1995, p. 80], where the two words are used interchange-
ably. In the present context, it is also relevant that while “renge” was initially introduced
as a translation of “personality,” today it is typically translated as “character,” with words
like “gexing” or “xingge” used for “personality.” I suspect this has to do with “personal-
ity” coming to be seen as fairly superficial and unrelated to morality, while “character”
continues to be understood as a serious matter with moral overtones.
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A right means the power which the individual has been granted to
do something according to the law. He can do what he does because
he has been granted the power by the law — by law which is sup-
ported and maintained by the power of the whole society. In other
words, society buttresses the law and thus supports the power which
the law grants to the individual person. ... [Thus] the individual’s
freedom in law and in politics is the sum total of his various rights.
[Dewey 1973, p. 148]

Implicit in this conception of rights as “powers” are the twin positive and
negative aspects alluded to earlier: The right-as-power tells us that we
are both permitted and enabled to do something.

A final important feature of Dewey’s treatment of rights is the rela-
tionship between rights and responsibilities. In the Beijing lectures we
read: “Every right enjoyed by an individual has as its obverse an obliga-
tion. For example, a person has a right to own property, but his right
imposes upon him the obligation to respect the same right for each of
his fellow men” [ibid.]. Dewey elaborates on this example, pointing out
that respecting the right to property can entail things like using a con-
tract when buying or selling, paying a tax on transactions, having deeds
recorded, and so on. We see here the implications of Dewey’s view that
the enjoyment of a right is a power which therefore demands the support
of a society’s legal machinery. To have such rights, we must be members
of a society which supports them, which means to actively participate
in their fulfillment: These are the “obligations” that correspond to
each right."”

The similarities between Dewey’s ideas about rights and those of Chen
Duxiu and Gao Yihan are marked and pervasive. When I noted at the
outset of this chapter that neither of the Chinese thinkers had read
Dewey — nor, for that matter, had Dewey read either Chinese author —
I did not mean to imply that there were no common influences that might
explain their similarities. It is at least the case that Chen and Gao read
or read about many of the same Western thinkers that Dewey read:
Hobbes, Locke, Rousseau, and others. Then, too, there is the idea that

19 See also [Welchman 1995, p. 166], who summarizes a similar theme from Dewey’s Ethics:
“In choosing to be a moral agent, one must at the same time choose that the social insti-
tutions necessary to one’s being a moral agent exist to sustain and enrich one’s person-
hood. Now these social institutions cannot and will not exist unless individuals cooperate
in their formation and continuation. Thus the exercise of social dispositions is necessary
to one’s attaining and sustaining personality.”
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Western thought was becoming increasingly, if implicitly, “sinified,” as
noted in the introduction to this chapter. To some uncertain extent, the
convergence arose by coincidence: two strands within two traditions
tending, for a time and for their own reasons, to be both locally promi-
nent and globally similar. Out of such coincidences are larger communi-
ties made; in the writings and in the careers of all three men we can see
the idea that we live in a shared world, with shared concerns, concretely
exemplified. Finding ways to sustain such a feeling of community can be
central to preserving a consensus on values, rather than allowing such a
convergence to disintegrate. I will return to these themes in the book’s
final chapters. For now, let me turn to the aspect of global civilization
toward which Chen himself turned, namely Marxism.

7.4 MARXISM AND LENINISM

Marxism has obviously been of enormous significance to twentieth-
century China. It is during the period currently under discussion that
Marxism takes root and flourishes in China; among other things, as noted
earlier, the CCP is founded in 1921 by Chen Duxiu and others. My goal
in this section is to explore to what extent Marxism and its derivatives
influence rights discourse in China prior to 1949, and in particular to ask
whether these ideologies change the ways that quanli was conceptual-
ized. One answer, offered in a recent book by Robert Weatherley, is that
Marxism serves primarily to confirm an already existing way of talking
about rights which itself derives primarily from the Confucian tradition
[Weatherley 1999]. While I do not deny that there are ways in which
Marxism will come to reinforce certain preexisting themes in Chinese
rights discourse, I think that saying this misses most of what is interest-
ing about the relation between Marxism and rights discourse prior to
1949. First of all, a number of prominent Marxists launched critiques of
those who advocated rights and human rights during the 1920s and 1930s.
Second, the version of Marxism which had led to a successful revolution
in the neighboring Soviet Union — namely, Leninism — was quite influ-
ential in China, not only on the CCP but also on the Nationalist Party
(GMD). We will look at the idea that rights belong only to those with
proper revolutionary pedigrees, which emerges in both of these groups,
and look briefly at the debate that ensues between proponents of this
idea and others committed to a broader conception of rights. Both the
Marxist critiques and the Leninist innovations will have important con-
sequences for the future of rights discourse in China.
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Before turning to these specific issues, it will be helpful to review
Marx’s somewhat complicated attitudes toward rights.”” To begin with,
he was at best ambivalent about rights in pre-communist societies. His
most famous discussion, in “On the Jewish Question,” criticizes most
types of rights for contributing to the atomization of self-centered
bourgeois society; this was contrary to Marx’s fundamental belief that
humans are “species beings,” flourishing only in society through their
relationships with others [Marx 1978a (1843), p. 46]. He saw rights,
that is, as reinforcing barriers between individuals: barriers that both
protected us from, but also isolated us from, our fellow humans. I think
that it is easy to see that Marx is correct, whether or not we share his
belief in the fundamental relatedness of all people. Most obviously
in contemporary American society, perhaps, the prevalence of rights
language both protects individuals and individual behaviors, and
reduces the desire or possibility for people to engage in more sub-
stantial ways.”

In other writings Marx did recognize the need for certain types of
rights in pre-communist societies, such as the right of each to receive
according to his or her labor, but even there he notes that, since indi-
viduals’ abilities to labor differ from one another, this right is funda-
mentally unequal [Marx 1978c (1875), p. 530]. In the “highest phase of
communist society,” however,

after the enslaving subordination of the individual life to the divi-
sion of labor, and therewith also the antithesis between mental and
physical labor, has vanished; after labor has become not only a
means of life but life’s prime want; after productive forces have also
increased with the all-round development of the individual, and the
springs of cooperative wealth flow more abundantly — only then can
the narrow horizon of bourgeois right be crossed in its entirety and
society inscribe on its banner: From each according to his ability, to
each according to his need. [1978c, p. 531]

Goods will be plentiful, the needs of each can be satisfied, and none
will need to fall back on claims of individual rights. Rights may have
useful, if ambivalent, roles in societies that have not yet attained true

» Weatherley’s summary of Marx’s attitudes toward rights is quite helpful; see
[Weatherley 1999, pp. 84-9]. For further discussion, see also [Waldron 1987] and
[Lukes 1985].

! One analysis of this tendency is [Glendon 1991].
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communism, but Marx suggests that in the long run, any need for rights
is a signal of social problems that still need to be overcome.?

We have already seen how, as he moved toward Marxism, Chen Duxiu
put increasing stress on the need for workers to enjoy the social and eco-
nomic preconditions necessary for fulfilling their personalities. By the
time he helped to found the CCP in 1921, he had stopped talking of rights
altogether. This conclusion is certainly not necessitated by Marx’s teach-
ings, since China was still a long way from a true communist society. A
consistent Marxist, that is, could well have demanded economic (and
other) rights for all people. We also saw earlier that Gao Yihan, never a
member of the CCP but certainly sympathetic to socialism, did in fact
press the importance of fundamental economic rights. Tan Mingqian, like
Chen an original member of the CCP, went beyond both Chen and Gao
by explicitly criticizing the rights granted in the French Revolution — and
implicitly criticizing many of the rights proposals made by liberals in his
own day. The French Revolution was about the bourgeois wresting priv-
ileges from the aristocrats, but it did not institute genuine democracy
because it did not realize true equality and freedom. Despite their
sacrifices for the Revolution, proletarians gained no political rights;
indeed, the rise of capitalism has meant that proletarians have lost any
self-sovereignty (zizhu) that they ever had.” Tan argues that the real
spirit of contemporary democracy lies in two things, equality and
freedom. True equality requires giving people equal opportunities, and
thus true freedom means allowing for both the satisfaction of one’s own
self-regarding desires and the similar satisfactions of others: All people
must have equal opportunities, if freedom is to be meaningful [Tan 1920,
pp- 588-9]. Like thinkers that we have seen before, in other words, Tan
looks to a balanced solution between self and other, and self and group;
he never suggests that for some reason the group’s interests must take
precedence over those of individuals.

A decade later, other members of the CCP raised their voices in crit-
icism of a new round of liberal demands for human rights. Three promi-
nent liberal thinkers wrote a series of articles in the Crescent magazine
which criticized the GMD government’s meager efforts to institutional-
ize protection for human rights. Since several other scholars have

2 Elsewhere Marx implies that while antagonisms arising from social and economic rela-
tions will disappear in communist society, individual antagonisms (like lovers’ quarrels)
may remain, leading some scholars to speculate that rights might still have a limited role
[Marx 1978b (1859), p. 5].

» See [Tan 1920, p. 586]. This article has been translated in [Angle & Svensson 2001].
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recently written about this “Human Rights movement,” I have chosen
not to focus on it in this chapter; suffice it to say that in various ways,
these writings continued to exemplify the trends and conceptualizations
that I sketched in earlier sections of the chapter.* In any event, the crit-
icism leveled against rights in 1931 is important because it makes explicit
the idea, implicit in Chen Duxiu’s silence about rights after 1921, that
revolution, rather than constitutional revision, is the only route to full
equality and freedom for the proletariat.®

A second feature of the 1931 communist criticism of liberal rights
proposals is the idea that the CCP should be struggling for the rights
of members of a certain class, rather than for the rights of all. Tan
Minggqian’s earlier article had explicitly condemned any hegemony of
one class over another, but later critiques move away from this position.
In fact, a wide range of articles published starting in the 1920s ad-
vocated what came to be called “revolutionary people’s rights (geming
minquan),” which were opposed to “human rights (renquan).” In light of
the bitter struggles that eventually occurred between the GMD and the
CCP, culminating in the civil war of 1945-1949, it may be surprising to
learn of the considerable cooperation between the two parties in the
early 1920s and of their initial ideological similarities. The eventual dif-
ferences between them were enormous, certainly, but in the early 1920s
both were explicitly revolutionary parties, and both were developed, with
advice and financing from the Comintern, along Leninist lines [Spence
1990, pp. 334-41].

“Revolutionary people’s rights” were granted only to those commit-
ted to the goals of the revolution. The declaration from the GMD’s first
nationwide conference stated that “All individuals and groups that truly
fight against imperialism can enjoy all freedoms and rights; whereas all
those who betray the nation, deceive the people, and are loyal to the
imperialists and warlords, regardless of whether it is as a group or as an
individual, may not enjoy these freedoms and rights.”® As one theorist
who had helped to found the CCP but then switched to the GMD
explained, the GMD’s “ideal is surely the realization of political equal-
ity, but in order to attain true equality, it is necessary to pass through a
period of temporary inequality. ... We know that to accomplish true

# See [Svensson 1996], [Narramore 1983], [Spar 1992], and [Fung 1998] for discussion. Two
of the most important essays from the movement are translated in [Angle & Svensson
2001].

» See [Peng 1983 (1931), pp. 111-12]. This essay is translated in [Angle & Svensson 2001].

* Quoted in [Zhou 1928], which is translated in [Angle & Svensson 2001].
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equality, we first have to clear away its obstacles and do away with those
who damage equality” [Zhou 1928, p. 13]. This same idea, that rights need
to be restricted to those with proper revolutionary ideals, can be found
in some documents associated with the CCP. It is noteworthy, though,
that leaders of the CCP came to be more inclusive during their subse-
quent struggles against the GMD - an inclusiveness that they explained
in terms of the various stages through which the revolution had to pass.
We thus find Mao Zedong writing in 1940 that “It should be laid down
that all landlords and capitalists not opposed to the War of Resistance
shall enjoy the same human rights, property rights, and right to vote, and
the same freedoms of speech, assembly, association, thought, and belief,
as the workers and peasants” [Mao 1991 (1940), p. 768].

There is nothing in particular about Chinese culture and Russian
culture that would have led one to predict that their political discourses
would converge in the mid-twentieth century. Yet converge they did,
which for a time led to considerable engagement among thinkers,
authors, artists, and others from the two nations. Like the convergence
between Chen and Gao, on the one hand, and Dewey, on the other, this
later convergence does not last: As political and other circumstances
change in the two nations, they begin to evaluate things increasingly dif-
ferently. In Chapter 8 I will be looking at some of the ways in which con-
temporary Western rights theorists might be able to engage with their
Chinese counterparts, and I will suggest that we once again see some
grounds for convergence. It is worth bearing in mind, therefore,
the fragility of such convergences. A convergence is really just the begin-
ning of the process of building and maintaining consensus on key nor-
mative matters.
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Engagement despite
Distinctiveness

IGHTS DISCOURSE HAS CONTINUED to develop in China

since the establishment of the People’s Republic in 1949. As we
might expect, given the ambivalent attitude that Marxism has toward
rights, the developments have been neither simple nor continuous. In
addition, while we have certainly seen some tensions between different
ideas of rights in the pre-1949 period, contestation over who has rights,
and what rights are, becomes even more prominent in the years since
then. Be that as it may, most participants in Chinese rights discourse con-
tinue to conceive of rights in ways that will be familiar from earlier in
the century.

This chapter has two goals. To begin with, I aim to assess the extent to
which recent Chinese thinking about rights substantiates the first of Liu
Huagiu’s claims, with which the book began: Do we in fact find in China
today a distinctive conception of rights? Chapters leading up to this one
have made clear that Chinese discussions of rights emerged and devel-
oped in a distinctive way, sharing some but not all features with
developments outside China. Among other factors, concerns over the
satisfaction of legitimate desires, the construction of a nation within
which individuals could flourish, and the protection of individuals’ abil-
ities to develop their personalities all played important roles in the
Chinese discourse. Here I will argue that this distinctiveness continues
down to the present day. I will look at three aspects of Chinese rights
discourse, each familiar from previous chapters, and show the extent to
which each continues to be an important, if not uncontested, part of the
way in which rights are conceptualized. The three aspects are (1) the
ways in which rights are related to interests, (2) the degree to which
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different people’s rights are can be harmonized, and (3) the interrelation
between economic and political rights.'

We will find variation and argument within each aspect. Recall that
such differences can reflect two quite different processes. On the one
hand, the way that our many commitments are interwoven tells us that
we should always expect differences in meaning, though these differ-
ences need not, as we saw in Chapter 2, stand in the way of communi-
cation. On the other hand, this successful communication depends in
large part on cooperating within the communal structure of norms. When
communities fracture and central dimensions of people’s commitments
become contested, a second kind of difference in meaning arises, this
latter kind with the potential to jeopardize successful communication,
particularly if some parties to the disagreement resist recognizing the
formation of different linguistic communities. Although we will see some
hints of this latter process, it will nonetheless appear against the back-
ground of considerable consensus.

Not only is there considerable consensus within Chinese rights dis-
course, but there is also more cross-cultural similarity than is often rec-
ognized. Calling Chinese rights discourse “distinctive” is very different
from calling it “unique.” We have seen in previous chapters that Chinese
rights thinkers have regularly drawn on and interpreted various Western
writings and concepts; I argued in Chapter 7, for instance, that there was
a significant convergence in 1920s rights discourses, East and West. A
strong version of Liu Huagqiu’s first claim, according to which Chinese
rights discourse is fundamentally different from Western treatments of
rights, cannot be sustained. On the other hand, Chinese rights discourse
is not merely an imperfect attempt to mirror Western ideas. If we rein-
terpret Liu to be saying simply that Chinese ideas about rights have
developed in accord with Chinese concerns and practices, and that
Chinese concepts of rights over the years have differed in important ways
from many Western conceptions of rights, and finally that there are
important continuities within Chinese rights discourse, even down to the
present day — if we understand Liu thus, then we should affirm the first
of his claims.

! Tselect these three from among a larger set of features distinctive of, though not unique
to, Chinese rights discourse. Others of these features — such as a stress on both group and
individual rights, a reciprocal relation between rights and duties, or a priority on sub-
stance instead of process — will come up in the following discussion, but I will not focus
on them.
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In addition to cautiously affirming the first of Liu Huaqiu’s two claims,
this chapter continues the process of dealing with his second claim —
namely, that foreign conceptions of rights should not be imposed on
China. As I have just suggested, Chinese rights discourse is not now, nor
has it ever been, as sealed off from other cultures’ rights discourses
as Liu Huaqiu might believe. Chinese rights discourse has a coherent
history and is made up of Chinese concepts and concerns, but this does
not have to mean that Chinese and Western rights discourses are “iso-
lated” from each other, in the sense introduced in Chapter 3. In fact there
are significant grounds for cross-cultural dialogue, and perhaps for
mutual learning, within each aspect of rights discourse on which I focus.
This chapter demonstrates that genuine engagement is both possible and
desirable.

Before turning to my three specific aspects of recent Chinese concepts
of rights, it may be helpful to rehearse rapidly the historical settings in
which these discussions have occurred. As I have been throughout the
book, I continue to be very selective about which individuals and texts I
have chosen to discuss; my goal is to illustrate important themes — often in
some depth —rather than to write a complete history. Explicit discussions
of rights over the last twenty-five years have taken place in several con-
texts. Best known are the two political movements which were subse-
quently suppressed by the government: the Democracy Wall movement
in the winter of 1978-79 and the Tiananmen democracy movement in the
spring of 1989. The United Nations serves as the focus of a second set of
contexts. China has played roles there which include criticized aggressor
(e.g., for its role in Tibet in 1959), leader of non-aligned and Third World
nations in their efforts to move beyond colonial legacies and develop
as independent nations, and participant in efforts of Asian nations
to shape international human rights discourse through their notion of
“Asian values.” It was primarily in this last role, in fact, that Liu Huaqiu
made the statement with which this book began. A third context is
academic discourse, principally since 1990. These writings cover a spec-
trum, ranging from those which have informed or closely followed the
government’s position, as articulated in its white paper of 1991, to a
variety of less orthodox positions, some rather critical of the official
stance. I will draw on several essays that fit into this category in the analy-
sis to follow.?

% For references to some literature on this period, see Section 1.1 of my Introduction.
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8.1 RIGHTS AND INTERESTS

In a groundbreaking article, the American philosopher and legal scholar
Randall Peerenboom has argued that contemporary Chinese human
rights theorists understand rights as a kind of interest. He contrasts this
with the view of many American philosophers that the nature of rights
is deontological (based on moral duties), rather than utilitarian (based
on interests); that is, “rights precede interests, both in the sense that rights
trump interests and that rights are not based on utility or social conse-
quences but on moral principles whose justification is derived in-
dependently of the good” [Peerenboom 1995, p. 361]. Peerenboom also
identifies and criticizes a tendency among contemporary Chinese theo-
rists to assume that individual and collective interests, and thus individ-
ual and collective rights, will not conflict. He explicitly connects this latter
idea with the continuing appeal of ideas from the Confucian tradition,
arguing that the central role of rites (/i) in the tradition helps to ex-
plain the “enduring appeal of the utopian myth of harmony,” which has
“blind[ed] rulers and reformers alike to the realities of disharmony,
[and thus] retard[ed] the development of a strong theory of rights”
[Peerenboom 1998, p. 251].

In this section I will explore the relation between rights and interests,
putting off the question of harmony until the next section. As Peeren-
boom would no doubt acknowledge, rights and interests may have more
complex interrelations than his simple framework of utilitarian versus
deontological rights theories suggests. Spelling out these different possi-
ble relations will help us to understand what Chinese rights theorists may
be saying when they link rights and interests. I show that Chinese theo-
ries can be understood along lines similar to a prominent Western theory
which, I argue, is in certain ways superior to the Western theories on
which Peerenboom focuses. I also argue that this alternative Western
theory is vulnerable to an objection to which Chinese theorists might
help it respond.

8.1.1 Western Theory on Rights as Protected Interests

Many contemporary Western rights theorists take interests to be central
to the idea of rights. Some who do this are indeed utilitarians, which I
will define precisely in a moment, but it is crucial for my purposes to note
that many philosophers who tightly link rights and interests are not util-
itarians. In order to better understand, and ultimately engage with,
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Chinese thinkers who talk about rights as a type of interest, we need
to review the range of perspectives that Western thinkers take on this
question.

Ultilitarians believe that (1) the right actions to take are those that best
promote people’s interests, and (2) all interests can be measured on a
single scale, typically that of utility or pleasure. For it to be right to
respect someone’s rights, therefore, utilitarians hold that the rights in
question must maximize interests.” We ought to respect property rights,
on this view, because the institution of property leads to more utility (or
pleasure) than any alternative institution. It is a bit misleading to say that
utilitarians believe that rights are interests. It is indeed in our interest to
have rights, since — according to the utilitarian rights theorist — when
rights are respected, our interests are maximized. That is, rights are a par-
ticular way of promoting or protecting our interests. Of course, “our”
here refers to the entire group whose members enjoy the rights in ques-
tion; it might maximize my own interests to have a unique right to anyone
else’s property, but such a right is unlikely to maximize all of our inter-
ests, summed together, so utilitarians would reject it.

Contemporary Western philosophers have raised a variety of objec-
tions to the utilitarian approach to rights. Among other things, they
question whether there really is a single scale on which all our diverse
interests can be ranked, as well as whether rights that are justified only
by their promotion of interests can adequately protect us from compet-
ing interests. These are complicated matters, and while it is clear that
some forms of utilitarianism fail to meet such challenges, other forms
may fare better.* Rather than delving into such matters, my purposes will
be better served by introducing an account of how rights can protect
interests that does not depend on specifically utilitarian reasoning.

As a starting point, consider the following statement by Ronald
Dworkin, which Peerenboom quotes as an example of Western (anti-
utilitarian) rights discourse: “A right is a claim that it would be wrong
for the government to deny an individual even though it would be in the
general interest to do so” [Dworkin 1977, p. 269]. Dworkin often
puts this in terms of rights “trumping” interests. Another author whom

* This sentence makes clear the difference, sometimes forgotten, between that which is
right (to do), on the one hand, and rights, on the other.

* Traditional act utilitarianism seems particularly vulnerable to the second challenge; see
[Lyons 1994]. Rule utilitarianism, if plausible on other grounds, may fare better. See
[Gibbard 1984] and [Pettit 1988] for related arguments.
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Peerenboom sees as representative of American rights discourse puts
the point this way: “Rights are one thing; interests are another; and when
they collide, rights are trumps” [Pennock 1981, p. 5].

The simple theory suggested by these two quotes might be thought to
explain satisfactorily the sense in which someone’s right can protect her
interests. Consider Mary, the owner of a single-family home with a drive-
way leading up to her garage.” She has a right to use her driveway —
it is her private property — which cannot, at least in ordinary circum-
stances, be violated by her neighbors, even if parking in her driveway
would be convenient for them. In Dworkin’s language, her right
“trumps” other people’s interests, so she does not need to worry about
a daily weighing of her interest against those of her neighbors. Even if
their interests in parking in the driveway seem stronger than hers on a
given day, her right still trumps their mere interests.

In fact, however, this simple theory is far too strong. It is also a cari-
cature of Dworkin’s actual view, though perhaps not of some of the other
theories that Peerenboom cites.” Certain kinds of interests ought to be
able to override at least certain kinds of rights. The drivers of emergency
vehicles, for instance, are typically justified in parking in the driveway.
The general interest served by allowing such breaches of rights is too
strong — and perhaps the interests being protected in such cases too weak
—for the right to “trump” in such cases. A close examination of Dworkin’s
views shows that he, too, recognizes that rights are not always trumps.
He writes:

Someone who claims that citizens have a right against the Govern-
ment need not go as far as to say that the State is never justified in
overriding that right. He might say, for example, that although
citizens have a right to free speech, the Government may override
that right when necessary to protect the rights of others, or to
prevent a catastrophe, or even to obtain a clear and major public

5 This example is inspired by [Lyons 1994].

% In addition to Pennock, cited earlier, Robert Nozick has put forward a well-known view
which is, in my view, much too strong for the reasons stated here. See especially [Nozick
1974, pp. 29-30]. Philip Pettit is incorrect when he argues that Dworkin’s trumps are
equivalent to Nozick’s “side constraints” in [Pettit 1987]. Pettit notes in passing that
Dworkin’s trumps can be “partial” while Nozick’s constraints are equivalent only to
“total trumps” [p. 10]. He proceeds to ignore this difference, however, which if fully rec-
ognized vitiates his conclusion that rights on either account are “untradeable against
certain other goods” [p. 11]. This seems true of Nozick but not of Dworkin, except perhaps
for what Dworkin calls “fundamental rights.”
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benefit (though if he acknowledged this last as a possible justifica-
tion he would be treating the right in question as not among the
most important or fundamental). What he cannot do is say that
the Government is justified in overriding a right on the minimal
grounds that would be sufficient if no right existed. [Dworkin 1977,
pp- 191-2]

Now it is one thing to say that one right can override another; bridge
players are familiar with the fact that a higher trump defeats a lower
trump. Allowing that certain strong interests can defeat at least some
rights, though, suggests that “trump” may not be the best metaphor for
Dworkin’s understanding of rights: In bridge at least, even the ace of a
non-trump suit will lose to the deuce of trumps.

I will say more about this in a moment, but for now let us note that
Dworkin recognizes the requirement that rights be protective, since
there must be some grounds, like the neighbor’s convenience on a given
day, insufficient to override a right. At the same time, Dworkin wants
to allow that at least some rights (albeit not fundamental ones) can
themselves be overridden by general interests. Finally, notice that the
citation from Dworkin with which we began, “A right is a claim that it
would be wrong for the government to deny an individual even though
it would be in the general interest to do so,” is, taken out of context,
ambiguous. It might mean that no general interest can outweigh a right,
which seems to be Peerenboom’s reading, or it might mean that rights
cannot be outweighed by merely minimal increases in the general
interest. We have now seen that this latter interpretation is surely what
Dworkin intends.

The substance of Dworkin’s view, in short, seems to provide the notion
of (limited) protection of interests that we are after, but the metaphor
of rights as trumps is misleading. It may be apt for “fundamental” rights,
but we are after a way of understanding the way that rights can protect
interests in general, not in some narrower range of cases. In search of a
more widely applicable view, let us turn now to the views of Joseph Raz.
Raz’s work is relevant for several reasons. First, though he is a leading
proponent of the view that rights are grounded on interests, he is no util-
itarian. He is a value pluralist: He believes that there is an irreducible

7 See also [Dworkin 1977, p. 366]: “No alleged right is a right (on my account) unless it
overrides at least a marginal case of general collective justification; but one right is more
important than another if some especially dramatic or urgent collective justification,
above that threshold, will defeat the latter but not the former.”
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plurality of goods (e.g., pleasure, autonomy, virtues, etc.) and that no cal-
culation of consequences can measure individual well-being [Raz 1986,
chs. 11-13]. Second, he has introduced the notion of a “protected reason”
that may provide a satisfactory account of the kind of protection which
rights afford to interests. Third, he has views on the harmony between
individual and collective interests that will be important to my discus-
sion of those topics in subsequent sections of the chapter.

Raz defines a right as follows: ““X has a right’ if and only if...an
aspect of X’s well-being (his interest) is a sufficient reason for holding
some other person(s) to be under a duty” [1984, p. 195].® In other words,
one has a right whenever one has an interest that is sufficiently impor-
tant to ground a correlative duty.” Rights are not the same as interests,
but the two bear intimate relations to one another. We can say that while
rights are not themselves protected interests, they are that which pro-
tects interests. Specifically, they do this by grounding duties, which Raz
explains via the idea of a “protected reason.” Protected reasons are, as
their name implies, more than mere reasons. Mary’s interest in being able
to park in her driveway whenever she wants is a reason for her neigh-
bor not to park there, but it is not a protected reason. Protection comes
from the addition of what Raz terms an “exclusionary reason,” which is
a reason to refrain from acting for certain other kinds of reasons [1990,
p- 39]. Raz says that authoritative directives are examples of “protected
reasons,” since receiving an order from a superior gives one both a reason
to act and a reason not to act on other sorts of reasons (like fatigue or
disagreement with one’s superior). Raz writes:

In deciding whether one ought to obey the authority’s directive, one
ought to exclude all the reasons, both for and against [the act], which
were within the jurisdiction of the authority. One ought to weigh the
directive in the balance with whatever reasons, for or against the act
it requires, [that] are outside the authority’s jurisdiction, adding to
them whatever reasons arise out of the duty to support just institu-
tions in the situation at hand. [1990, p. 192]

8 See also [Raz 1986, p. 166]; chapter 7 of [1986] is identical with [1984].

? See [Raz 1984, pp. 199-200] on ways of understanding the “correlativity” between rights
and duties with which Raz disagrees. Also note that while Raz’s phrasing here might
imply that only X’s interests count toward grounding the right, he makes clear elsewhere
that the interests of others are often harmoniously interwoven with individual interests,
and that the combined weight of these interests typically grounds rights. See [Raz
1992].
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While the idea of jurisdiction may need some further spelling out, it is
clear that we have an idea here well-suited to the kind of limited pro-
tection of interests that we have already seen rights play.

Thinking back to Mary’s situation, her interest in parking in her drive-
way, as well as the common interest in private property (as explained
later), grounds her right to so park. By recognizing her right, we under-
stand her neighbors, among others, to be under duties not to park in
Mary’s driveway. We can now flesh out the neighbors’ duties with the
idea of a protected reason as follows: The neighbors’ duties are both
reasons for them not to park in Mary’s driveway, and reasons for them
not to consider a range of reasons for (or against) parking there. The
neighbors’ convenience when unloading groceries, for instance, is a rel-
evant reason that could be taken into account if this were a mere bal-
ancing of interests. Since Mary’s interest is protected by a right, this
convenience cannot be considered.

Other considerations, outside the “jurisdiction” of Mary’s right, can be
considered. We might imagine that the jurisdiction in question covers
everyday interactions in normal situations. Ambulances, fire trucks, and
perhaps even moving vans represent abnormal intrusions into the neigh-
borhood, and we can readily see how the interests they represent might
be appropriately weighed against Mary’s interest in a free parking space.
If we see these abnormal situations as falling outside the jurisdiction of
Mary’s right, that is, her right may — in such special cases only — play no
role in the balancing of reasons beyond providing a simple reason to
let her park. In these cases, in other words, Mary’s interest is no longer
protected.

Raz’s account of the ways in which rights protect interests has many
virtues. Unlike Dworkin’s notion of “trumps,” it provides a consistent
account of how and why interests are protected across a range of rights.
It is easy to see, for example, that those rights we take to be “funda-
mental” have wide jurisdictions, some protecting the relevant interest
against even the greatest social benefits. Still, my goal here is neither a
complete defense of Raz’s theory nor a thorough critique of Dworkin’s.
I am instead interested in understanding the general texture of the rela-
tions between rights and interests posited by leading Western rights the-
orists. As we turn now to Chinese rights theories, we will see that rights
are taken by most theorists to protect interests in a manner quite con-
sistent with Raz’s ideas.
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8.1.2 Chinese Interests

Based on what we have seen in previous chapters and what I will discuss
in the balance of this one, it is clear that the dominant view of rights,
both now and throughout the history of Chinese rights discourse, has
been that rights are closely tied to interests. Indeed, we saw that “quanli”
was originally adopted as an equivalent for “rights” in large part because
it readily expressed the ideas of both legitimate powers and legitimate
benefits or interests — ideas with which one strand of the Confucian tra-
dition had been concerned for centuries.

To grant this tie between rights and interests is not the same as agree-
ing with Peerenboom that Chinese theorists today understand rights as
interests, nor does it concede that their theories are utilitarian. As we
saw earlier, there are several ways to understand how rights might relate
to interests. I argue here that contemporary Chinese thinkers see rights
as protecting interests in a manner compatible with Raz’s theory. Chinese
theories are not as vulnerable as Peerenboom believes them to be, nor
need they be weak.

I will start by looking at what an important representative of the
activist strand of Chinese rights discourse has said about the relation
between rights and interests. The most significant outpouring of theo-
retical writings by activists critical of the government occurred during
the 1978-9 Democracy Wall movement. The writings ranged from big-
character posters to sophisticated essays in underground magazines;
the range of perspectives one finds in these different sources is
almost as varied."” The most famous of the radical activists from De-
mocracy Wall was Wei Jingsheng, editor of the magazine Explorations.
Wei believes that the rights people have are “inherent,” rather than
“bestowed” on them by the state [Wei 1980b, p. 142]. He writes that
“From the moment one is born, one has the right to live and the right to
fight for a better life.” This does not mean that rights are natural and
eternal, as those terms are often understood in Western rights discourse;
Wei adds that

At the same time human rights only exist in relation to other things,
for people do not live in a vacuum but are surrounded by other
things and relate, directly or indirectly, to their environment. Thus,

12 See [Seymour 1980] for translations of many important documents, and [Guang 1996]
for helpful analysis.
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human rights are limited and relative rather than unlimited and
absolute. This limitation constantly grows and changes with the
development of the history of mankind and with man’s quest to
tame and control his surroundings. [1980b, p. 142]

Wei believes that rights are closely related to the idea of equality. This
is one of the ways in which rights are relative to our social environments;
Wei believes that human rights are those assurances or protections that
can be given to all people equally. He says that “Rights are opportuni-
ties to be recognized by the external world” [ibid., p. 143], which in
another essay he suggests means the “conditions [necessary]| to lead a
normal life” [Wei 1980a, p. 65]. He is adamant that rights are not guar-
antees of anything, but simply equal opportunities to satisfy one’s desires
and live well. In a remark that I will examine more closely later when I
turn to the issue of harmony, Wei concludes that “On the basis of
freedom,” democracy and human rights “encourage voluntary coopera-
tion and achieve unity of relatively unanimous interests” [Wei 1980b,
p. 145].

Nowhere in his work from the Democracy Wall era does Wei address
more clearly the status or origin of rights. Right are protections of the
fundamental capacities or interests which all humans have and need in
order to pursue their aims, though these capacities and aims can change
over time, and rights will change with them. Wei’s final remark about
seeking a unity of interests shows that justifying rights in terms of inter-
ests is not far from his mind, though he does not make that connection
explicit. Wei was in jail throughout the 1989 Tiananmen movement, but
wrote a letter from jail on June 15, 1991, about human rights that has
been published in the United States. In the letter he stresses that, con-
trary to government claims that rights are bestowed on people solely by
state laws, “human rights . .. have objective standards that cannot be
modified by legislation and cannot be changed by the will of the gov-
ernment.” He goes on to characterize them as “natural” and “instinctive,”
though he still recognizes their basis in “primary-level social relations”
— namely, the social relations which “emerge from man’s basic nature”
rather than those which are “stipulated or manufactured by man” [Wei
1997, pp. 167, 175].

Wei seems to have moved some distance from his position of a decade
earlier, since this talk of instinct and natural rights is less amenable than
his earlier formulations to justifying rights by their contribution to, or
protection of, interests. While his is an important voice in the overseas
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activist community (since 1999 he has been living in exile abroad), it
is now time to look at what less radical academics publishing in China
have said about interests. I will begin with Li Buyun, a legal scholar
who is the associate director of the Chinese Academy of Social Sciences’
Human Rights Research Center. In a well-known article published in
1992, Li writes that “The foundation of rights are interests. In essence,
the relationship of rights and duties between people is a kind of inter-
est-relationship” [Li 1992, p. 11]."" He qualifies this by noting that inter-
ests should never be considered in isolation from social and productive
relations, and that these relations change as social forms evolve. The
existence of social relationships, in fact, leads directly to the need for
rights:

Social relations between people are the source of people’s “due
rights (yingyou quanli)” and the grounds for the production and
development of human rights. . . . The existence of social relations
is a premise on which the existence of human rights rests. If an indi-
vidual existed in complete isolation, he would not need anything in
the form of rights and duties to mediate (tiaozheng) the various
kinds of contradictions and conflicts of interests that arise between
people. [Li 1992, p. 11]

Rights, in this formulation, “mediate” between different interests. Li does
not say more about how this mediation is to take place. The basic idea
is rather clear, however: Some interests win out over others on account
of their connection to rights. In the idiom I was using earlier, we would
say that rights protect certain interests and not others.

As we saw earlier, there is an important difference between saying that
rights protect interests, and that rights are merely one kind of interest
that can be weighed against others. Protected interests — whether we
follow Raz or some other account — typically cannot be compared with
other kinds of interests. Li sees that “due rights” must defend certain
interests from incursion in order for healthy social relations to exist.
Where, though, do due rights come from? Li writes that

People’s due rights, and the duties that exist in tandem with them,
come about in part through the concrete reflection of the principles
of laws and other social regulations, and in part through the
manifestation in actual social relations and social intercourse of

! This entire essay is translated in [Angle & Svensson 2001].
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acceptance of and support for the people’s moral, social, and polit-
ical concepts, as well as their traditions, habits, and customs. [Li 1992,
p- 9]

That is, due rights emerge from social practices, rather than from any one
transcendent source (like natural rights) or foundational ethical princi-
ple (like utilitarianism’s “greatest good for the greatest number”). To
determine what norms should guide us, we look to the norms implicit in
our actual practices."

Li is not the only one to explicitly connect rights and interests. Zhang
Wenxian, a law professor at Jilin University, says that “rights are a means
by which the state, through passing legal regulations . . . allows people to
choose and acquire interests that are within the scope of a state’s inter-
ests” [Zhang 1992, p. 38]. He adds that

When the state establishes or utilizes law to proclaim various kinds
of rights, it has already weighed individual, collective, and social
interests in accord with the people’s general will and publicly
acknowledged standards of value. Individual and collective rights,
like social rights, thus internally manifest the unification of individ-
ual, collective, national, and even human fundamental interests, [and
thus] all are affirmations of legitimate interests. [1992, p. 40]

There is clearly much here of relevance to the topic of harmony, which
I will take up later. For now, let us concentrate on what is being said here
about interests. Zhang goes on to point out that there are proper and
improper interests, but no improper rights. When we have a right to
something, therefore, we can certainly conclude that the thing is in our
interest, and we can further conclude that it is properly in our interest:
It accords with the general will and public standards of value. As such,
we might expect that interests which have been “affirmed” by rights
cannot be straightforwardly weighed against interests which have not
been so affirmed. As was the case with Li Buyun, rights for Zhang are
not a special type of interest, but rather a protective device which applies
to certain kinds of interests and not to others. By saying that we have
rights to these interests, we mark them off as not tradeable against
other types of interests. Whether interests protected by rights can be

!2 Pragmatic justifications of normative ideas have been studied fairly intensively by recent
Western philosophers, and while Li clearly leaves a great deal to his readers’ imagina-
tions, I (for one) am quite sympathetic to such an approach. For some discussion, see
[Lovibond 1983] and [Brandom 1994].
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overridden by other interests also protected by rights — that is, by other
legitimate interests — is a topic I will take up later.

The role Zhang gives to the state in stipulating rights, and the explicit
mention of the law, deserves some comment. Later in the article Zhang
agrees with other theorists that “due rights (yingyou quanli)” are more
fundamental than legal rights.” When we compare this notion of due
rights with Zhang’s earlier statements, we see that the earlier quotations
deal with idealized legal rights. Zhang explains that “the concept and
advocation of due rights guides legislators; so long as conditions allow it,
[they] ought to promptly establish the citizens’ due rights as legal rights.
If the actual situation allows for people to enjoy one hundred percent of
their rights, then they shouldn’t be given only ninety percent” [p. 42].
There are no countries, he says, with perfect systems of legal rights; all
are constrained by the need for further economic and political develop-
ment and cultural progress. This is not yet the place to assess claims like
this. Suffice it to say here that even when we take on board Zhang’s dis-
tinction between legal and due rights, it still makes sense to say that
rights (in general) are grounded on interests, but are not simply interests
themselves.

As we did with Li Buyun, we can ask how one knows what a person’s
due rights are. Zhang says that due rights are “the rights-needs (quanli
xuyao) and rights-claims (quanli yaoqiu) of the people of a specific
society that are produced based on their particular conditions of social
and material life and on their cultural tradition. They are the rights
people ought to have in order to be people” [Zhang 1992, p. 41]. This
parallels the view of Li Buyun, with the striking addition of that last sen-
tence, which resonates strongly with rights discourse from earlier in the
century. As we saw once again in Chapter 7, Chinese theorists have reg-
ularly seen rights as defining the interests needed to be a whole person.
Zhang in fact elaborates on this theme, writing that the rights of “person
and personality (renshen renge)” are the logical point of departure for
human rights, since they define what is necessary for both natural and
social existence [ibid., p. 46].

A third essay that expands on the themes we have just seen is “On the
Individual-based Properties of Human Rights” by Luo Mingda and He

3 While there is considerable agreement on this subject among contemporary Chinese
scholars, even a decade ago this would have been controversial. Prior to the 1990s, most
Chinese publications dismissed the idea of moral (or normative) rights, holding that
rights were merely legal grants by the state. See discussion in [Li 1992].
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Hangzhou. The explicit target of Luo and He is the tendency among their
contemporaries to place too much weight on the collective or “gong
(general)” dimension of rights, and too little on the individual or “si (self-
regarding)” dimension [Luo & He 1993, p. 56]. Luo and He begin by
arguing that the category of “quanli” is, logically speaking, a summary of
two social phenomena: quan or power and /i or interests [ibid., p. 56].
This is a nice example of the ways in which Chinese theorists clearly
understand themselves as working within a Chinese discourse, rather
than as outsiders commenting on a foreign discourse (about “rights”). In
any event, Luo and He say that quan and [i are intimately linked because
whether one receives one’s due interests can often depend on one’s
powers. They write that “seeking rights is in fact seeking the interests
that correlate with a [certain] share of power” [ibid., p. 56]. Rights are a
means to secure certain interests; rights give us the power, in other words,
to protect these interests.

I said a moment ago that Luo and He see themselves as resisting a
tendency to place too little weight on the “self-regarding” dimension
of human experience. They are not egoists, however. Interests must be
understood in social contexts. They distinguish between “self-interest
(zili)” and “selfishness (zisi),” for instance, as follows: “selfishness is when
one tries to take for oneself interests that are legally (or rationally)
enjoyed by all or by others” [ibid., p. 56]. I would say, therefore, that they
are striving to strike the same balance that theorists have been aiming
for from the very earliest moments of explicit discourse about quanli
in China: recognizing legitimate interests while not giving in to selfish
egoism. What makes something a “self-interest,” which seems to be by
definition legitimate, is that it exists in harmony with the goods appro-
priately enjoyed by others and by the entire collectivity.

Unlike Zhang Wenxian, Luo and He do not restrict the applicability
of rights to legitimate interests. Rights simply protect interests; if there
are “selfish interests,” rather than “self-interests,” then the rights are ille-
gitimate. Luo and He argue that “human rights (renquan)” are the same
for all people in a given historical era, and are simply those rights which
all can simultaneously enjoy. If one’s rights exceed what all can enjoy in
a given historical era, then these rights are called “privileges (tequan)”
rather than human rights, and one is liable to have one’s privileges
forcibly taken from one by the collective will [ibid., p. 59]. They explic-
itly connect the enjoyment of privileges with selfishness (si) [ibid.].

For something to be a human right, then, it must pass two tests. First,
it must be something that can, at a given level of development, be
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enjoyed by all. Hidden in this formulation is the idea that it be in each
individual’s interest: something relevant not just to a few people, but so
basic as to be relevant to anyone. This leads Luo and He frequently to
characterize human rights as based on those interests necessary for
“people to be people (ren zhi wei ren)” [e.g., p. 56], nearly the same for-
mulation we saw Zhang use a moment ago. Second, for something to be
a human right, it must also be protected so that people actually enjoy
the interest in question; otherwise, it would simply be a human interest,
not a human right.

One of the central themes of Luo and He’s essay is that we should
understand “human right” in this way because doing so gives us the best
understanding of the historical development of, and current challenges
facing, human rights. They assert that subjective self-interest has,
appropriately, been the engine driving the development of human rights
through the ages, from slaves versus masters to feudalism to capitalism
[ibid., p. 59]. The levels of interests enjoyed were rising from age to
age, but disparities drove the historical process on. They stress that
even in socialist states, self-interest-driven human rights movements
are necessary and appropriate to fight bureaucratism, corruption, and
SO on.

To any who would argue that a gradual awareness of our true natural
rights has driven these historical developments, they respond that while
“natural rights” has been a useful slogan, it has no more basis in “nature”
than a mouse would have if he claimed a right to life when pursued by
a cat [ibid., p. 57]. Like both their predecessors and their contemporaries,
Luo and He are concerned to ground normative discourse on concrete,
tangible interests rather than on questionable metaphysics. They add that
self-interest (as they have defined it) does not work behind the scenes
to realize itself, independent of human will. Abstract rights based on
interests of which people are not conscious are really no rights at all,
since the “power” component is missing. Sounding a theme that is strik-
ingly reminiscent of Liang Qichao ninety years earlier, they argue that
we must be conscious of our self-interests, and thus of our rights. We must
claim and exercise these rights, for only then will the rights be real and
the aims they seek come within our grasp."* Luo and He conclude that
the lack of rights consciousness among Chinese citizens is a greater
obstacle to modernization in China than any institutional failings. Devel-
opment depends on awakening the people to their self-interests [p. 61].

4 Some rights, like those of children, might have to be claimed by others on their behalf.

220



Rights and Interests

While in many ways they agree with their Confucian and communist
forebears on the evils of selfishness, they believe that the goods of self-
interest must be emphasized so that the people will embrace their just
rewards and society can struggle forward.

8.1.3 Engagement

We have not found unanimity in Chinese rights discourse on the subject
of the relation between interests and rights, nor on the larger issue of the
origin of rights. I have used Wei Jingsheng to represent some of the
changes that have occurred in the last quarter-century, including a move-
ment toward the idea that we have rights simply because they are innate
features of our humanity. As I noted earlier, although Wei is now in exile
abroad, the writings that I have drawn on were written in China and
based, according to Wei, solely on Chinese sources (Marxist and other-
wise). We might expect to find even larger differences between a thinker
like Li Buyun, on the one hand, and Western rights theorists, on the
other.

Indeed, this is what Peerenboom finds when he contrasts Chinese
utilitarian thought with Western deontological thought. On close inspec-
tion, though, we have found something both different and more compli-
cated. First of all, Chinese thinkers are not best understood as utilitarians.
Many participants in contemporary Chinese rights discourse clearly
believe that we have rights because they are necessary to protect certain
interests, and thus that rights have an extrinsic value, in that they are
means to achieving valuable ends — such as realizing our legitimate, non-
selfish interests. Nowhere do these theorists suggest, though, that rights
are justified solely by their contribution to overall utility. Instead, they
tend to tie the idea of legitimate interests together with the notion of
“being a person” or achieving “personality.” They explain how we know
what it is to “be a person” in much the same way that they say we know
what rights we ought to have: through reflection on the ways we inhabit
our physical, social, and cultural environments. Implicit in these practices
are ideals for which we strive and norms to which we seek to hold our-
selves. These ideals and norms, and thus rights and notions of personal-
ity, are the dynamic products of the ways we live in our environments.
Where there are economic, social, or cultural differences among
different groups, these authors maintain, we should expect to find at
least some differences in norms, and thus some differences in concep-
tions of rights.
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It is striking that while there are such cross-cultural differences — on
which more in a moment — there are nonetheless also strong cross-
cultural resemblances. Peerenboom’s deontologists are far from holding
the day in Western rights theories; as we saw earlier, the writings of
Joseph Raz provide but one example of a Western theory which is
neither deontological nor utilitarian, and which bases rights centrally on
interests. We can also see that Raz’s views engage rather well with those
of his Chinese contemporaries, raising questions that further develop-
ment of the latter’s ideas might answer.

Think, then, of the dimensions of difference and similarity that we
have uncovered in this chapter so far: some striking similarities between
earlier and contemporary Chinese theorizing; some equally striking
cross-cultural similarities, which, however, exist side by side with impor-
tant differences of the kinds to which Peerenboom points. Nor is differ-
ence confined to cross-temporal or cross-cultural dimensions. Wei shows
us that the meaning of rights is contested even within contemporary
Chinese discourse, and to a lesser extent there are differences among
Li, Zhang, and others.

A great strength of Brandom’s view of conceptual meaning, and the
principal reason I have chosen it for the abstract, linguistic basis of my
account, is its ability to help us understand these various dynamic dif-
ferences. It emphasizes the ways in which what we say can mean differ-
ent things while still allowing us to communicate, and this because of the
ways in which communication is a shared, cooperative practice. Our
many differences will never go away, but they can change and be reduced
when we cooperatively engage with one another. Community means
holding one another to shared norms, even if the norms apply differently
thanks to differences in material commitments. Engagement means
seeking to learn from one another, without abandoning our own com-
munity and our own norms — even if we allow them to change as seems
appropriate (from our own perspective). I will pursue these themes
further in the book’s Conclusion. For now, I will end this section with an
example of how engagement might lead to mutual learning. We will see
that just as Li and his contemporaries may have something to learn from
a Western theorist like Raz, so Raz may benefit from considering the
Chinese theorists’ views.

Recall that Raz defined a right as ““X has a right’ if and only if . . . an
aspect of X’s well-being (his interest) is a sufficient reason for holding
some other person(s) to be under a duty.” We then explored Raz’s sug-
gestion that the distinctive protective function of rights can be under-
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stood on analogy to the idea of a “protected reason,” which both gives
us a reason to do something and excludes other reasons from consider-
ation. Mary’s right to park in her driveway means that her (and our —
see later) interest in private property is a sufficient reason for holding
others to be under a duty to allow her to park, which can be interpreted
as these others having protected reasons to let her park, which means
that they both (1) have a reason to let her park and (2) cannot consider
other sorts of reasons not to let her, like their momentary convenience.

That’s certainly a mouthful . . . and perhaps it is the right way to under-
stand the nature of our duties to Mary. Certainly it seems to capture the
sense in which rights seem to protect interests, as we discussed earlier.
Notice, though, how quickly “rights” dropped out of that analysis. Based
on what I have said so far, at least, rights seem to do no more than signal
when duties, and thus protected reasons, are warranted. But do we really
need the idea of rights for that? Why not just say that in certain sorts of
cases, people’s interests create duties for others to protect them? Isn’t it
redundant to speak of rights?

Raz believes that rights are not simply the passive flip side of duties,
in part because he says that rights can dynamically create new duties in
new situations. The right to education can ground certain sorts of duties
in, say, a rich American suburb, but very different duties in a poor Amer-
ican inner city [Raz 1984, pp. 199-200]. One can see his point, but it is
not clear why we cannot just say that individuals’ interests in education
can generate different duties in different circumstances. Raz’s account
seems to have no central motivation for all our talk of rights, and given
his explicit goal of capturing our everyday use of the term [Raz 1992, p.
141], this seems to be a serious shortcoming. What is the point of saying
that interests can ground rights, which then lead to duties?

In a famous article, Joel Feinberg asked what would be missing in an
otherwise morally exemplary world which was devoid of the notion of
rights. His answer is that the world would lack the activity of “claiming”
for oneself, on which, he argues, self-respect is based. Feinberg believes
that

Having rights enables us to “stand up like men,” to look others in
the eye, and to feel in some fundamental way the equal of anyone.
To think of oneself as the holder of rights is not to be unduly but
properly proud, to have that minimal self-respect that is necessary
to be worthy of the love and esteem of others. Indeed, respect
for persons . . . may simply be respect for their rights, so that there
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cannot be one without the other; and what is called “human dignity”
may simply be the recognizable capacity to assert claims. [Feinberg
1970, p. 252]

A world without rights — and more importantly, a world in which we
could not claim or assert our rights — would be a world with neither self-
respect nor respect for others.

Craig Thara has recently argued that Feinberg overstates his case;
Thara grants that rights-claiming may be one route to self-respect, but
insists that Confucianism, while making no mention of rights, does have
“a significant and interesting conception of human equality and human
worth, [and] respect for persons and proper pride might plausibly be
thought to arise out of these human capacities and their exercise” [[hara
in press]. Ihara suggests that whenever one can “assume a basic cooper-
ativeness and honesty, or . . . reliable impartial authority or mechanism,”
then individual rights may be less important or even unnecessary for
human self-respect [ibid.]. Only when communities break down,
common goals are forgotten, and “the desire for individual advancement
or other forms of competition dominate, [will] each person want and
need individual safeguards or rights” [ibid.]. Thara concludes that moral
systems devoid of rights might not be “practical” in the modern world,
but that this is a different failing from the kind of moral unacceptability
for which Feinberg had argued.

I believe we should agree with Thara that claiming rights need not be
the only route to self-respect and human dignity, unless those notions are
defined so narrowly as to beg the question against a non-rights morality
like Confucianism. Thara’s conclusion, however, is based on too sanguine
a view of moral reality, and we can see this by looking back at Chinese
rights discourse. At least as early as the beginning of the twentieth
century, Chinese thinkers argued that the Chinese people needed
to develop “rights consciousness.” As we saw earlier, Liang Qichao and
others believed that their contemporaries needed to put more stress on
individual achievement and individual interests. This idea is repeated, in
almost the same words, by Luo and He in the article we examined a short
while ago. Luo and He argued that rights take on reality through being
claimed; people must awaken to their self-interests for them and their
entire nation to progress morally, socially, and economically.

The idea that we have rights only if we claim them, which may have
originated with Jhering, makes particularly good sense in light of the
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pragmatic theories about the origin of rights which, as we have seen, most
contemporary participants in Chinese rights discourse hold. If the norms
to which we hold ourselves are implicit in our practice, then what we do
— whether or not we recognize our interests and claim our rights —
matters. This is not to say that what we do wholly determines what rights
we have; it is possible that we can have important interests which merit
protection without always being aware of it. Our commitment to the
importance of such interests may, for a time, be implicit in others of our
commitments, rather than fully explicit. Still, as Luo and He argue, it is
more convincing to see the ever-broadening scope of rights as a process
of new rights being created when new groups articulate and claim their
legitimate self-interests, rather than as a process of the gradual discov-
ery of the natural rights that we have all always had.

The upshot of all of this is that Raz can borrow an answer to my query
from the Chinese tradition. Rather than say, with Feinberg, that we care
about rights because they provide the only route to self-respect, he
should say, with Liang and the rest, that we care about rights because
only this kind of caring assures that rights and their correlative duties
will exist at all, and thus that our important self-interests will be pro-
tected. Now I do not mean to imply that such an answer settles this
matter conclusively; my proviso a moment ago about the possibility of
being unaware of important interests, for instance, may suggest that more
needs to be said to clarify how this affects the underlying argument. Be
this as it may, my main point here is to illustrate the ways in which
Chinese and Western theories can apparently engage productively with
one another.

8.2 RIGHTS AND HARMONY

I have already noted that Peerenboom believes the stress on interests in
Chinese rights discourse to be related to a belief in the ultimate harmony
of all interests. It will be worthwhile, therefore, to take a brief look at
contemporary Western views of harmony and conflict as they relate to
rights. I will then turn to recent Chinese views, focusing on the differ-
ence that emerges between thinking that interests — and the rights which
protect them — can be unified, and thinking that they can be harmonized.
At the end of this section I argue that harmony is a reasonable goal to
seek within a community that shares at least certain common goals or
traditions.
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8.2.1 Conflict versus Harmony in Western Theorizing

I begin with Dworkin, who announces: “The concept of rights, and par-
ticularly the concept of rights against the Government, has its most
natural use when a political society is divided, and appeals to coopera-
tion or a common goal are pointless” [Dworkin 1977, p. 184]. Dworkin
thus strongly implies that rights have their central applications in cases
of conflict between an individual’s interest and the interests of others. At
some level this must be true: We have seen that rights protect interests,
and the notion of “protection” makes little sense unless the interests are
being protected from someone who has a conflicting interest. Dworkin’s
discussion of rights as “trumps” over common interests, however, implies
more than just a local conflict between two people; it suggests that rights
regularly protect people against claims based on common goals or the
common interest. We have also already noted that Peerenboom believes
that Chinese rights discourse downplays the real conflicts at the root of
our rights.

Raz disagrees, at least in part. He sees rights as most commonly and
naturally grounded in a harmony of interests between individual right-
holders and others in their societies. His target is the view, implied in
Dworkin’s statement, that the “special function” of rights in moral or
political thought is to “represent the individual’s perspective or interest
against the general or public good, or against the claims, demands, or
requirements of others generally” [Raz 1992, p. 127]. Raz begins by
asking why rights are given more weight than the interests of the right-
holders involved would seem to justify. We saw earlier that it is essential
to the idea of rights that one’s right to something count for more than
just the degree to which one’s interests are served by that something:
Mary’s right to park in her driveway is stronger than her mere interest
(at a given moment) in parking. Why? Dworkin’s answer — and the
answer that would be given by any of the theorists on Peerenboom’s list
of Western, deontological rights theorists — is that such protection serves
to ensure the dignity of the individual.”

Raz argues instead that rights tend to serve common interests or goals
at the same time that they serve individual interests. He writes that “the
weight of the right does not match the weight of the right-holder’s inter-
est which it serves, because . . . the right is justified by the fact that by

15 See [Dworkin 1977, p. 198]. Dworkin believes that the point of rights is a combination
of protecting human dignity and promoting political equality.
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serving the interest of the right-holder it serves the interest of some
others, and their interest contributes to determining the weight due to
the right” [Raz 1992, p. 133]. Other people’s interests contribute to the
justification of the right, in other words, when they are “harmoniously
interwoven with those of the right-holder” [ibid., p. 134], which Raz takes
to be the normal case.

Let us consider one of Raz’s examples:

The right of free expression is among the foundation stones of all
political democracies. [It] serves to protect the interest of those who
have it and who may wish to use it to express their views. It also
serves the interest of all those who have an interest in acquiring
information from others. But here again the right serves the inter-
ests of those who are neither speakers nor listeners. Everyone who
lives in a democracy is affected by the fact that this is a society enjoy-
ing a free exchange of information. One may go one step further. If
I were to choose between living in a society which enjoys freedom
of expression, but not having the right myself, or enjoying the right
in a society which does not have it, I would have no hesitation in
judging that my own personal interest is better served by opting for
the first option. [1992, p. 137]

He adds that for certain people — politicians, writers, and the like — this
right means a great deal to their daily lives. For most others, though, it
has little direct impact, and “it rightly means less to them than their
success in their chosen occupation, the fortunes of their marriages, or the
state of repair of their homes” [ibid.].

To the extent Raz is successful in explaining the weight we place on
rights by highlighting the ways in which individual rights serve common
interests, he relies on the existence of a “wide-ranging consensus” on
what the common good is, which consensus he takes to derive in part
from “the background of a common tradition” [ibid., p. 141]. In an
effort to make the continued existence of such traditions plausible, Raz
stresses that heated rhetoric and public controversy are not equivalent
to fundamental conflict. He concedes that occasionally there is conflict
between individual and common interests, but insists that the primary
relation between them is “supportive” [ibid.].

I believe there is much truth in Raz’s analysis: Individual and common
interests do tend to reinforce one another in harmonious ways, and this
helps us to understand the weight we place on individual rights. For
this to be plausible, it is crucial that we distinguish between “common
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interests” and “state interests,” where “state” is understood to apply to
the government and bureaucracy. The interests of a nation’s rulers will
usually diverge from the common interests of the whole collectivity:
Most obviously, it may well be in the rulers’ interests, but perhaps not in
the collective’s, for those particular rulers to remain in power. As we will
see later, there is a decent argument to be made for the importance, to
Chinese individuals as well as to the Chinese people collectively, of a
stable and independent nation-state. This is different from saying that an
unchanging government is good for those in the government. If we are
to understand Raz and like-minded Chinese theorists charitably, we must
keep this difference in mind.

I am troubled by one aspect of Raz’s argument. He draws a stronger
conclusion than he needs to, and this stronger conclusion is vulnerable
to criticism on several grounds. In order to be clear on just what I think
we should take from Raz, let me quickly explore these problems. Raz
summarizes his argument as having two stages: (1) “the protection of
individual . . . rights serves the common good,” and (2) “the common
good served by those rights is, in the majority of cases, more important
to individuals than the enjoyment of their own . . . rights.” This leads him
to the conclusion that (3) “therefore . . . the status the rights enjoy in the
liberal democracies is due to their contribution to the common good”
[ibid., p. 136]. This conclusion, however, simply does not follow from the
two premises. It certainly follows from (1) and (2) that part of the justi-
fication for the status that rights enjoy comes from their contribution
to the common good, but nothing Raz has said requires the stronger
conclusion.

More importantly, (3) as it stands seems to deny that an individual’s
interest in dignity or autonomy plays an important role in grounding
rights. But Raz himself, in other writings, assigns a high priority to
“autonomy-based duties” [Raz 1986, p. 408]: Autonomy is a central con-
stituent of our well-being, and our interest in autonomy thus grounds
both duties and rights. In addition, Raz’s (3) seems to leave no room for
rights in cases where individual and common interests do conflict — even
though his discussion of our interest in autonomy could readily ground
such rights.

Neither of these criticisms is telling against Raz’s main point, which is
simply that the individual and common interests that ground rights are
typically “harmoniously interwoven.” He simply needs to more carefully
qualify the ways in which he states this conclusion. I thus substantially
agree with the following characterization of his argument:
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Little has been said [here] to challenge directly theories such as
Nozick’s [1974], which start from first principles to derive proposi-
tions sustaining a view of rights in which their conflict with the inter-
ests and moral claims of others [is] central. But enough has been
said to suggest that such views are radically revisionary. They gain
no support from a balanced understanding of our concept of rights,
nor from the role of rights in our moral and political culture. [Raz
1992, p. 141]

Once again, this is completely consistent with having shown only that
common interests are a substantial, but not total, explanation of the
weight we place on individual rights.

8.2.2 Chinese Harmony

Turning now to Chinese theorizing about the relation between rights and
harmony, I begin with activist discourse from 1978 to the present. A con-
temporary scholar has written that while there were some important dif-
ferences between the Democracy Wall movement and the Tiananmen
movement, there was a particularly strong continuity between them in
their “inadequate attention to the conflictive nature of interests” [Guang
1996, p. 426]. In each case, he says, democracy “became a symbol of
harmony of interests instead of a means for reconciling differences”
[ibid., p.429].To a certain extent I agree with this analysis, but as we work
through what both activists and scholars have said along these lines, we
will see that there is an important distinction between trying to remove
all differences and create a unity of interests, on the one hand, and
respecting at least some differences while creating a harmony of inter-
ests, on the other.

Consider, for instance, what Wei Jingsheng said about democracy in
his “The Fifth Modernization™:

Democracy regards harmony with individuality as its basic condi-
tion of existence; essentially, this is a form of cooperation. Nobody
can find any form of totalitarianism without suppression of individ-
uality and enslavement of people. Similarly, nobody can find any
form of democracy without a foundation of harmony of the indi-
viduality of the majority of citizens. [Wei 1980a, p. 58]

Similarly, in another article from the same period, he writes that
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In actual life, different people have different ideas. If people are not
free to live and do things as they wish, it is impossible to have large-
scale cooperation on a voluntary basis or to establish a cooperative
social structure. Hence, to begin with, democracy must be a social
system that protects freedom. On the basis of freedom, it must
encourage voluntary cooperation and achieve unity of relatively
unanimous interests. [Wei 1980b, p. 145]

I take it that the “unity” to which Wei here refers is part of the larger
harmony that he seeks: When people with different ideas and interests
manage to establish a harmonious social structure, some subset of their
interests will, presumably, turn out to overlap and thus be unified. As I
will later discuss further, though, such a unity ought not be seen as essen-
tial to a harmony of interests.

The scholar cited a moment ago also notes that activists in 1989
“shunned ‘special rights and interests’ and claimed to be ‘spokesmen for
the entire nation and the vanguard of social justice’” [Guang 1996, p.
428]. He adds that the hunger strikers represented the extreme of self-
sacrifice in the name of a collective goal. I agree that we see in these
instances evidence of a belief in the unity of all interests. At the same
time, as this scholar recognizes, some 1989 activists did explicitly talk of
“pluralism.” In a speech delivered by Ren Wanding, the founder of the
China Human Rights League in 1978 and again active in the 1989 move-
ment, pluralism was highlighted:

I maintain that the long-term goal of China’s democratic movement
must naturally be the nonviolent reform of the present social-
political structure of unified, centralized party leadership. This struc-
ture must be supplanted by a pluralistic social-political structure, a
pluralistic democracy, a pluralistic culture, and a pluralistic nation.
[Ren 1990 (1989), pp. 122-3]

Ren does not go into much more detail about what he means by “plu-
ralism,” other than to make clear he envisions some form of multi-party
democracy — a view which, however, did not resonate with all members
of his audience [Han 1990, p. 121]. Ren sees pluralism as opposed to
unity, but does not explicitly raise the issue of harmony. Let us turn
now to academic discourse in the 1990s and see how these themes are
developed.

Zhang Wenxian, whose thoughts on the relation between rights and
interests we have already discussed, is among those who touch on our
current topic. Recall that Zhang wrote
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When the state establishes or utilizes law to proclaim various kinds
of rights, it has already weighed individual, collective, and social
interests in accord with the people’s general will and publicly
acknowledged standards of value. Individual and collective rights,
like social rights, thus internally manifest the unification of individ-
ual, collective, national, and even human fundamental interests,
[and thus] all are affirmations of legitimate interests. [Zhang 1992,
p. 40]

Zhang also implied that what the state was doing when it engaged in this
weighing of interests and determination of the general will was discov-
ering people’s “due rights,” which its policies would attempt to realize,
as legal rights, to the extent possible.

What does it mean to say that rights “internally manifest” the unity of
all interests? Raz’s talk of the ways in which individual and collective
interests can be “harmoniously interwoven” together suggests one gloss.
Just as for Raz rights are justified by the support they receive from dif-
ferent types of interests, so for Zhang rights emerge when individual and
collective interests can be jointly protected. There is an important dif-
ference between the two views, however: Where Raz speaks of “harmo-
nization,” Zhang says “unification.” As I will later discuss further,
harmony allows for — indeed, depends upon — difference in a way that
unity does not. One way of reading the claim that rights are based on
the unification of interests is that rights would protect individual inter-
ests only insofar as they did not differ from a collectively determined (or
state-determined) standard. In addition, as we will explore in a moment,
to the extent that interests are thought to be unifiable, rights can cease
to seem worth pursuing at all.

The relationship between rights and harmony has been addressed
most explicitly in contemporary China by Xia Yong, a professor at the
Chinese Academy of Social Sciences. In the concluding chapter to his
The Origins and Foundations of Human Rights: A Chinese Interpretation,
Xia argues that human rights and harmony not only can, but also ought
to, come hand in hand." Xia takes as his stalking horse the assertion that
Confucian concern with harmony explains the lack of rights talk in the
Chinese tradition. He begins by citing several examples of harmony
in nature, and then asserts that harmony is actually the basis of the

1 This chapter is reprinted, as “Renquan yu Zhonguo Chuantong (Human Rights and the
Chinese Tradition)” in [Xia 1996]. I follow the original pagination.
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universe, including both humanity and society. He thus applauds the
Confucian equation of harmony with “spontaneity (ziran),” which he
contrasts with the Western idea of nature — as in “natural law” — as a
transcendent source of meaning and order imposed from outside of
concrete reality [Xia 1992, p. 187].

It is easy to see what Xia means by saying that spontaneous harmony
is the basis of the universe, though we might sometimes be more tempted
to speak of “equilibrium” than “harmony.” Anything that persists in
the world does so by maintaining a kind of harmony with its environ-
ment. Xia mentions the relations between plants and the seasons, for
instance; I note that it is only a short step from here to the classic state-
ment in Xunzi of the need for humans to similarly harmonize with the
seasons (in planting and harvesting, to cite a basic example) if they are
to thrive."” Any balanced account of these matters, of course, must also
take change into account. Evolution gives us an example of gradual
change; attempts by humans to transform our physical environments or
to increase crop yields are examples of more rapid changes. Still, the
former makes sense only within a framework of success coming from
harmonizing with one’s environment (albeit perhaps even better than a
predecessor), and the latter can succeed only if the new arrangement
establishes a new harmony. Both of these are consistent with Xia’s
idea of harmony that is spontaneous, thus emergent, thus neither pre-
configured nor eternal.

Xia sees various sorts of struggle or competition (both theoretical and
practical) as central to Western political and moral theory, and as central
to the emergence of the idea of rights. An important premise of rights,
he argues, is the separation and independence of its subjects: In order to
hold rights, people must be distinct from one another, and perhaps even
have distinct interests [ibid., p. 182]. Xia looks at traditional Chinese eco-
nomic, political, and cultural realities, and in each case finds evidence for
inadequate separation between people to ground full-fledged rights. On
this basis he tentatively concludes that an overemphasis on harmony was
an obstacle to the development of rights thinking in traditional China,
but Xia clarifies his finding in the essay’s final section. Harmony and
human rights, he concludes, are not incompatible; after all, he has argued
that harmony is central to all natural and social processes. Xia even
stresses that the traditional system of /ifa (rites and laws) was not itself

7" See Xunzi 17.
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the problem. Instead he lays blame at the feet of the concrete culture
that produced both the lifa system of values and, partly through those
values, exaggerated the role of harmony in society at the expense of rec-
ognizing the realities of conflict. Xia suggests that in principle, /ifa and
human rights can coexist, though the particular culture (and class society,
etc.) that produced the ideas behind /ifa was indeed inimical to human
rights. Xia’s fundamental idea seems to be this: Systems of social norms
are not free-floating, but rather are produced in, and tend to reinforce,
particular systems of social and economic organization. In a way, this is
just an application of his claim about the ubiquity of harmony, for if a
value system and its concrete social and material environments are not
in some kind of equilibrium, one or both will change or be rejected. This
insight has roots in Marxism, but one need not be a Marxist to accept its
wisdom.

How should we think about human rights and the Chinese tradition,
then? Xia’s answer is that, first, the traditional social-economic-political
structure did pose barriers to the development of human rights dis-
course. Xia wants to stress, though, that the obstacles were less the values
themselves than the concrete institutions. He insists that something very
like those values (lifa) is compatible with human rights, and thus all that
would be required to support such a combination, we can conclude, is a
social structure congenial to them.

This may sound very speculative, but Xia actually has two such social
structures in mind: contemporary China and the contemporary West. Xia
notices that harmony comes from a proper balance between separation
and connection. Too much separation leads to atomism or individualism
(in a pejorative sense); too much connection leads to unity (“keyi” and
“yitong” in Chinese) [ibid., pp. 188-90]. He believes that in the West,
competition and conflict are overdeveloped. Moving toward embracing
harmony would mean moderating these tendencies, but would not
require rejecting human rights. China, according to Xia, traditionally had
little sense of opposition or separation, and this has been even more true
under many of the last fifty years of communist rule. Now that Xia has
introduced the contrast between unity and (mere) harmony, we can more
precisely diagnose China’s difficulty: Rather than too much harmony, we
should instead say that its values and its social structures have pressed
for unity. Xia’s solution to this is to embrace difference to the degree
necessary for harmony and human rights to flourish, without going all
the way to the selfish individualism he sees rampant in the West.
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8.2.3 Engaging Harmony

As we reflect on the Chinese views just outlined, I think that the central
question which we have to answer is what to make of the differences
between rights views that aim at unity, aim at harmony, or accept
conflict. The first, as I have already hinted, I believe we should find
problematic; the last, which I will associate with Dworkin for present
purposes, is clearly at odds with much Chinese theorizing about rights.
If Chinese theorists are to be able to articulate and sustain a distinctive
conception of rights, then I believe a great deal will rest on the notion
of harmony.

Xia Yong, at least, insists that there is a crucial difference between
unity and harmony. Unity leads to stability through making everyone the
same; harmony seeks the same end through accommodating differences.
In an essay called “Confucian Harmony and Freedom of Thought,”
Peerenboom has looked at the question of harmony which, as I noted
earlier, he believes to lie at the core of China’s trouble with rights. Much
of what Peerenboom says about harmony is very astute, and I will draw
on his analysis in a moment. Peerenboom is convinced, though, that
harmony ultimately collapses into unity. He argues that Chinese thinkers
have held that harmony must be sought through “persuading, cajoling,
and manipulating others” to come to share a single vision of the good,
and this “single vision” seems to him to require a “Confucian utopia
where the interests of the individual and the community coincide”
[Peerenboom 1998, pp. 240, 250-1]. Only Western-style deontological
rights, he concludes, support “pluralism” by serving as “anti-majoritar-
ian” trumps to keep collective interests from overpowering the conflict-
ing, divergent interests of individuals.

I do not want to deny that some Chinese thinkers and many Chinese
leaders have, throughout Chinese history, attempted to impose a unifor-
mity of thinking and valuing. Peerenboom begins his article with a quote
from Deng Xiaoping: “We have stressed the need for the strengthening
of Party leadership, democratic centralism, and centralization and unifi-
cation. The most important aspect of centralization and unification is the
unification of thought. This is essential if we are to have unity in our
actions.”'® My question is whether the kind of unification sought by Deng

18 [Deng 1992, vol. 1, p. 286]; quoted in [Peerenboom 1998, p. 234]. Donald Munro has
emphasized the tendency of Confucian thought to seek single-minded unity; see both
[Munro 1988] and [Munro 1996].
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is aimed at harmony, or whether harmony and unity really are two dis-
tinct goals, as Xia Yong has argued.

I think that the seeds of an answer to this question that supports
Xia Yong’s view are contained in Peerenboom’s own definition of
“harmony.” He writes that “harmony is a contextual concept at odds with
the idea of a single, objective, universal normative order. The goal is to
combine the diverse elements of the many members of a particular
society at a particular time into a single, cohesive whole” [Peerenboom
1998, p. 240]. Harmony is like pluralism, in other words, because both
reject the idea of a single, objective, universal normative order. Many
versions of the unity idea, in contrast, assume precisely such an order as
a way to justify their goal. Still, Peerenboom is bothered by the fact that
while harmony posits no single normative order that stands for all time,
it does seem to require that at any given point in time, a way of recon-
ciling all interests into a “single, cohesive whole” must exist. Thanks to
this second kind of singularity, Peerenboom apparently sees unity and
harmony as equally problematic.

They are not. Unity demands sameness of thoughts and interests;
harmony does not. The “diverse elements” to which Peerenboom refers
can think differently from one another, and their interests can diverge.
To choose a simple example, members of a family all have different inter-
ests, in addition to there being interests which the family as a collective
may have, but which individuals may or may not recognize as their own.
Jane and her husband Tim want to succeed in their different careers; her
success in hers contributes little to his success in his, and may even lead
to greater conflicts: Her increased need to travel or longer hours at the
office might increase the time he needs to spend away from his office
with their children. If they were only two professionals who had been
thrown together by chance, there might be little hope for harmony to
emerge. Luckily, families’ members do not (in general) conceive of them-
selves so narrowly. In addition to being an accountant (let us suppose),
Tim is a husband, father, brother, son, and so on, and he recognizes inter-
ests and commitments that go along with each of these relationships. He
cares about his wife’s professional success for all kinds of reasons,
and cares about his children’s well-being for many more. Jane is bound
up in a similar net of relationships, with the result that the two of them
can probably balance, compromise, tweak, and (perhaps) cajole their
way to a harmonious “cohesive whole.” For now, at least. There will be
more work to do when she gets a promotion, or he gets a job offer, or
whatever.
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The contrast between this example of harmony and a case of unity is
stark, because unity would require that everyone’s interests be the same.
One way of imagining this would be to suppose that everyone in the
family had to be committed to Tim’s professional success. Perhaps other
values and interests would be allowed, but only insofar as they did not
conflict with this overriding goal. Is it good for Tim’s career for him to
take a job in Beijing? Then off the family goes, with nary a thought — if
their interests and commitments really are unified — to friends, family, or
jobs left behind. While moves like this are all-too-familiar parts of recent
Anmerican life, the psychological picture that unity requires is unsettling,
to say the least.

Before reflecting on these contrasting examples, we should pause to
consider how relevant family-based examples really are. In the end,
issues of rights come up more often in contexts like our diverse, hetero-
geneous state, rather than our more homogeneous families. While
Chinese Confucians have long relied on an analogy between family and
state, contemporary critics have argued that there are important differ-
ences between them — one of which might be that the state is more likely
to be a site of irreconcilably conflicting interests."” States may in fact be
better than families at sustaining themselves in the face of deep conflict
and despite an absence of shared values; for one thing, states can rely on
coercion to a degree usually not found in families. To say this is not to
admit, though, that states are immune to the kind of harmony here dis-
cussed. The many ways in which our interests overlap with those of
others in a state provide much the same fertile ground for balancing,
compromising, and cajoling as that found in a family, in ways that I will
touch on later. It bears remembering, finally, that Raz’s original claims
were made with respect to the citizens of states.

To what degree can people’s values differ from one another without
impairing their ability to achieve harmony? This is the core issue for
Peerenboom; he writes that achieving harmony “requires a common
value structure. The role of government and particularly the ruler is to
establish the basis for such a common value structure by providing
ideological guidance and moral leadership” [1998, p. 241]. “Common
value structure” is importantly ambiguous. Recall that Raz, too, speaks
of a “wide-ranging consensus” on what the common good is, which

¥ For two perspectives on the problems with extending Confucian norms from family to
state, see [Yu 1994, p. 27] and [Ci 1999, pp. 334-5].
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consensus he takes to derive in part from “the background of a common
tradition.” Does this, too, end up collapsing into a unity of interests? I
think not. Harmony is a solution to potentially conflicting differences
that emerges out of particular configurations of values, traditions, and
social and economic conditions. In Xia Yong’s biological analogies, there
is no reason to think that common interests predate the emergence of a
harmonious equilibrium in an ecosystem; similarly, if a harmonious rec-
onciliation of diverse individual interests and various collective interests
is possible in a given situation, that need not be based on any prior agree-
ment. Indeed, as Peerenboom says, leadership in traditional China, at
least, was “predicated on a heightened capacity to perceive patterns in
the diversity, to discern possibilities for order where others see only
endless chaos” [ibid.].

This may sound extraordinarily idealistic, perhaps depending on sage
rulers to make it work. According to neo-Confucian theory, that may
have been true. But I think that contemporary Chinese rights theorists
have something rather different in mind when they talk of harmony. Or
at least, I believe that the tradition of Chinese rights discourse has made
available other, more plausible options, whether or not they are what Xia
Yong intends. The first thing to consider is the fairly consistent charac-
terization by twentieth-century rights theorists of the sorts of interests
that we ought to prioritize when seeking to arrive at a harmonious solu-
tion. Again and again we have seen reference to fulfilling one’s “per-
sonality (renge)” and to protecting that which enables us to be persons
(zuoren). This is not the place to explore in detail these criteria, but it is
important to note that their open-ended guidance should be helpful in
achieving harmony. This is one level — the existence of a common vocab-
ulary in terms of which to describe our interests — on which “the back-
ground of a common tradition” is important.

Second, recall the ideas of Gao Yihan about harmony, discussed two
chapters ago. An obvious route to harmony, suggested by my husband-
and-wife example, is negotiation: Where we have diverse but overlap-
ping interests, free and cooperative negotiation is perhaps more likely
than any other means to reach a harmonious solution. This idea is
implicit in some of Gao’s early writings, as indeed it is in Wei Jingsheng’s
“Fifth Modernization.” Gao recognized, though, that differences in
power can make negotiation problematic. His solution, building on the
ideas of his contemporaries in England and elsewhere, was pluralistic
sovereignty: Give different bodies in society legitimate powers, rather
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than reserve all sovereignty for the state. I believe that this once again
demonstrates the difference between harmony and unity as goals; those
who advocate the latter want to arrogate all power to the state, since only
a complete monopoly on legitimate power can lead to unity, as the earlier
quotation from Deng Xiaoping recognizes.

It might be objected that notions like “personality” are too diffuse to
ground an effective regime of rights; haven’t the experiences of the last
seventy-five years amply demonstrated the vulnerability of such rights
conceptions to state manipulation? Doesn’t harmony in the end collapse
into unity, in practice if not in principle? It seems to me that the answers
to these questions depend in large part on whether a rights regime that
is based on the idea of harmonizing interests like “personality” can be
successfully institutionalized: whether they can, in the terms current in
China, be transformed from due rights into legal rights. The difficulties
with institutionalizing rights regimes in twentieth-century China have
had many causes, not least the fact that many power-holders have explic-
itly sought unity, rather than harmony, which has precisely the drawbacks
that Peerenboom identifies. To look at only a single example, consider
that Sun Yatsen (1866-1925), the founder of the Nationalist Party and
widely acclaimed as the father of modern China, favored “revolutionary
rights,” which meant rights only for those who were committed to a par-
ticular revolutionary program.”

Such difficulties with institutionalizing a rights regime in China apply
just as much to conflict-based models as they do to harmony-based ideas,
so perhaps the latter are no worse off than the former. My central con-
tention here is that the agreement on vocabulary (“personality” and so
on) that we have seen may suggest that there is a conception of the
common good rich enough to underwrite a wide range of rights in some-
thing like the manner that Raz suggested earlier in this chapter. Ques-
tions about how much of a “common tradition” is required for harmony
to be achievable and about how much common tradition contemporary
Chinese can be said to share need careful study. It seems clear, at the
very least, that those who believe China can develop an effective rights
regime based on the distinctive concept of rights I have been examining
here must face squarely the issue of whether the Chinese have, or can
re-manufacture, such a common tradition.

% See Chapter 7 for its discussion of “revolutionary rights” in the thought of both
nationalists and communists. See also the essays by Sun and Zhou Fohai in [Angle &
Svensson 2001].
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Finally, does a stress on the role of harmonized interests in justifying
rights imply that there are never conflicts of interest between individu-
als and larger groups? Before I answer these questions, recognize that
while there may be considerable disagreement about how best to realize
goals like the fulfillment of personality, Raz cautions that we should not
“equate controversy with conflict of interests” [1992, p. 141]. Vigorous
argument can often be about how best to realize ideals, rather than rep-
resenting fundamental differences over the ideals themselves. This is not
to say that all appearances of conflict are mirages. Raz makes it quite
clear that such conflicts persist. While “the range and nature of common
goods” constrain the “channels which define the well-being of individ-
uals,” this nonetheless “leaves ample room for occasional conflicts
between individual well-being and the common good” [ibid.]. Interests
which conflict with the common good can also be protected by rights, so
long as there are adequately strong reasons for doing so. Raz’s main
point, which I believe he shares with his Chinese contemporaries, is that
most rights — including those which most obviously protect individuals
against the state — are not grounded on conflicts with the common good,
but rather on an essential harmony.

8.3 POLITICAL VERSUS ECONOMIC RIGHTS

As a final perspective on the idea that Chinese and Western conceptions
of rights differ from one another, let us now look at whether Chinese
ideas of rights, and especially of human rights, put greater stress on eco-
nomic rights than do their counterparts in the West. First I will explore
the degree to which there is a real difference along this dimension
between Chinese and Western rights views. We will see that while there
is some truth to the idea, things are considerably more complex and con-
tested, in both China and the West, than this simple dichotomy suggests.
Second, I will look at the arguments some Chinese have used to justify
putting economic development, as well as national independence and
sovereignty, ahead of full-fledged political freedoms. These arguments
are rarely taken seriously by Western analysts, who see them as merely
excuses for political repression by China’s leaders. Without wanting to
deny the possibility of such motives, I will strive to consider the Chinese
arguments more carefully, looking to see whether viewing the arguments
in the context of China’s tradition of rights discourse helps to illuminate
their appeal.
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8.3.1 Complex Reality

The claim that Chinese rights concepts put more weight on economics
than do Western ones is typically put in a very strong form: Chinese views
emphasize economic rights at the expense of political freedoms, while
Western views focus solely on political rights and ignore economic ones.
Each side, according to this understanding of the difference between
China and the West, privileges one form of rights over the other. There
is indeed a certain amount of truth in this characterization: Numerous
representatives of the United States government have downplayed or
even rejected the idea of economic rights over the last twenty-five years,
and Chinese government documents and spokespeople have argued that
“subsistence rights (shengcun quan)” — a primarily economic notion —
are more fundamental than political freedoms. As we look into these
ideas, though, we will see both that other participants in Western rights
discourse hold views at odds with that of the United States govern-
ment, and that Chinese views on this topic are complex and internally
contested.

One of the touchstones for United States governmental policy on eco-
nomic rights is the International Covenant on Economic, Social, and Cul-
tural Rights, passed by the United Nations General Assembly in 1966.
The Carter administration made a concerted effort to have the covenant
ratified by the U. S. Senate in 1978, with no success. Even though the
Carter administration favored ratification, their understanding of the
substance of the covenant suggests that they did not view its provisions
as rights-claims on a par with political rights. In a variety of forums, the
administration argued that the covenant was no more than a “statement
of goals to be achieved progressively,” imposing no obligation other
than “work[ing] toward the eventual achievement of...minimum
standards.”*!

If the Carter administration implicitly undermined the status of eco-
nomic rights, the Reagan administration made it explicit. A 1981 State
Department memorandum “endorsed the unqualified rejection of eco-
nomic, social, and cultural rights as ‘rights,”” and asserted that “human
rights were to be explicitly defined for the purposes of future U.S. foreign
policy as ‘meaning political rights and civil liberties’” [Alston 1990,

' Quoted in [Alston 1990, p. 377].
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p- 372]. Since 1981, this policy has been repeated and elaborated but has
not been significantly changed.

That, then, is the truth in the notion that Western concepts of rights
do not include economic aspects. If “West” meant “United States gov-
ernment,” and if we looked only at current views — ignoring, for instance,
the “economic Bill of Rights” advocated by the Roosevelt administra-
tion in 1944 [Alston 1990, p. 387] — then perhaps the notion could be sus-
tained. Many Americans outside of the government and many leaders
and scholars in other Western nations, however, reject the U. S. govern-
ment’s conception of rights. To begin with, virtually all Western govern-
ments except the United States have ratified the covenant.” Economic
rights have been championed by many of these states for years, both in
international arenas like the United Nations and in domestic legislation.
The Universal Declaration of Human Rights, in addition, makes explicit
a variety of economic and other non-political rights, showing no aware-
ness of the idea that economic rights are somehow less than equal
partners with their political brethren. A number of Western and (in
particular) American scholars, finally, have argued that economic rights
are just as important as political rights.”

Only a quite narrow range of “Western” contributors to rights dis-
course, in short, endorse the idea that political rights are more important
than economic ones.* Given the ways in which the U.S. government puts
its resistance to economic rights in terms of denying that such “rights”
create any obligations, it seems likely that an important motive for the
policy is not wanting to foot the bill for realizing the economic rights of
the rest of the world. Whatever we make of this reasoning, and whether
or not we think it a likely result of recognizing an equal partnership
between economic and political rights, I want to turn now to looking at
the complexities underlying the Chinese position(s) on this issue.

Most Chinese commentators on rights over the last ten years, both in
and outside of government, have said that political, economic, and other
rights are interdependent and equal. In his remarks to the 1993 Vienna

2 For the most recent data on which countries have signed which treaties, see
(http://www.unhchr.ch/data.htm).

» The best-known such account can be found in [Shue 1996 (1980)].

* Be this as it may, Chinese commentators regularly assert that the “West” looks solely
at political rights; see, for example, [Liu 1996a, p. 122]. Given the power of the U.S.
government to influence international initiatives, this view of the West is perhaps
understandable.
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World Conference on Human Rights, for instance, Ambassador Liu
Huagqiu asserted that “The concept of human rights is an integral one,
including both individual and collective rights. Individual rights cover not
only civil and political rights but also economic, social, and cultural rights.
The various aspects of human rights are interdependent, equally impor-
tant, and indispensable” [Liu Huaqiu 1995, p. 214]. Similar statements
can be found in Chinese academic discourse, as when a professor at the
Chinese Academy of Social Sciences writes that “Developing countries
hold that [civil and political rights, on the one hand, and economic, social,
and cultural rights, on the other] are interrelated and interdependent and
both necessary for safeguarding personalities” [Liu 1996a, p. 122; see also
translation in Liu 1996b, p. 110].

Despite the fact that Chinese analysts, by and large, claim equal impor-
tance for the various kinds of rights, government spokespeople and most
academics go on to argue that in China’s particular situation, some rights
must be pursued before others. Liu Huaqiu adds, immediately after
the passage quoted in the previous paragraph, that “For the vast number
of developing countries to respect and protect human rights is first
and foremost to ensure the full realization of the rights to subsistence
and development” [Liu Huaqiu 1995, p. 214]. The government’s white
paper on human rights of 1991 similarly says that “To solve their human
rights problems, the first thing for the Chinese people to do is, for his-
torical reasons, to secure the right to subsistence” [Information Council
1991].

Before pausing to consider what exactly the “right to subsistence” is,
it is important to see that the official argument does not stop here. The
white paper maintains that “Without national independence, there would
be no guarantee for the people’s lives” [ibid.], while Liu Huagqiu says that
“As a people that used to suffer tremendously from aggression by big
powers but now enjoys independence, the Chinese have come to realize
fully that state sovereignty is the basis of the realization of citizens’
human rights” [Liu Huaqiu 1995, p. 215].* The argument is: Without the
right to subsistence, no other human rights; without national indepen-
dence, no right to subsistence; without state sovereignty, no national
independence — and the white paper throws in “national strength” and
“national stability” as further necessary conditions [Information Council
1991]. What should we make of this?

» For excellent discussion of the background to these and other official statements of
Chinese human rights views, see [Kent 1999, pp. 155-60].
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8.3.2 Analysis and Engagement

In light of the foregoing, the following questions present themselves.
First, can a good case be made for the U.S. government view that
economic rights are not genuine rights? Next, what exactly is the “right
to subsistence”? Third, can a good case be made for its being, at least in
the particular circumstances of China and other developing countries,
the “first thing” to which Chinese people should attend — especially
in light of the commitment, acknowledged by all who make that claim,
to equal and interdependent political and economic rights? Finally, if
the importance of the right to subsistence is sustained, can a similarly
strong case be made for linking it to national independence and state
sovereignty?

Arguments against granting economic rights the status of rights fall
into three categories: first, those based on the political effects of such a
recognition; second, historical arguments; third, conceptual arguments.
In the first category belong considerations like charges that a recogni-
tion of economic rights will confuse international human rights dis-
course, take attention away from the real priorities of political rights, and
allow rogue regimes to excuse political rights violations in the name of
promoting economic rights.” In general, these seem simply to beg the
question against economic rights. If there are such rights, shouldn’t they
receive our attention?

Historical arguments to the effect that rights emerged out of the
Anglo-American ethical and political tradition, which did not counte-
nance economic rights, are problematic for two reasons. First, economic
rights can be found in that earlier tradition, and certainly in more recent
documents like the Universal Declaration. Second, as I have demon-
strated throughout this book, even though historical research can be
invaluable in clarifying how concepts should be understood, it is
nonetheless true that concepts within normative traditions can and often
should change over time.

Conceptual arguments, finally, tend to be based on the distinction
between “negative” and “positive” rights. The former are supposed
merely to involve leaving people alone, as when we refrain from tortur-
ing them; the latter require positive action on our part, as when we
provide someone with an education. Positive rights have been criticized

% So argued U.S. Assistant Secretary of State Elliott Abrams, for instance. See [Alston
1990, p. 373].
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both for requiring government infringement on people’s private domains
and choices, and for identifying rights without clearly specifying the
people or bodies who hold the duties to fulfill those rights.”” This dis-
tinction between positive and negative rights has been effectively criti-
cized by Henry Shue, who demonstrates the ways in which virtually all
rights have both positive and negative aspects [Shue 1996 (1980), ch. 2].
Joseph Raz’s understanding of rights, discussed earlier at some length,
emphasizes the ways in which rights can generate different sorts of duties
in different contexts, which undermines the objection that there is no
single, clear duty-holder in cases of positive rights [Raz 1984, p. 212]. I
conclude that there is little to be said for the view, currently affirmed by
the U.S. government, that economic rights are not genuine rights.

The next question is what the Chinese mean by a “right to subsis-
tence.” The Chinese term is the right to “shengcun,” which in various con-
texts can be translated as “subsist,” “exist,” or “live.” “Live” and “exist”
do not fit the contexts in which the right to shengcun is discussed. The
right to shengcun is not about merely existing or merely being alive. It
is about living in a fuller sense: having food, shelter, clothing, access to
health care, and even, in some formulations, some considerable political
and cultural opportunities. It is glossed in publications like the 1991 white
paper as including both “the basic guarantee of life and security” and a
guarantee of the “basic means of livelihood” [Information Council
1991].%

The importance of such a right, with particular focus on its economic
aspects, has long been recognized in China. I discussed one of the ear-
liest formulations of “shengcun quan” earlier, in the context of Gao
Yihan’s view of rights. I believe we have seen ample evidence that even
before the term “shengcun quan” was coined, participants in Chinese
rights discourse tended to view material well-being as an important part
of people’s rights. Before explicit rights discourse began, the Confucians
on whom I focused in Chapter 4 were very cognizant of people’s need
to fulfill their legitimate desires. Economic matters were at the heart of
most nineteenth-century discussions of quanli. At the beginning of the

7 Citations to and critical discussions of these claims can be found in [Alston 1990, p. 373]
and [Shue 1996 (1980), ch. 2].

% [Kent 1993, p. 223] and [Kent 1999, p. 157] both argue that the phrase “shengcun quan”
ought to be translated “right to existence,” because the Chinese notion encompasses
both physical security and minimal material well-being. Since, however, “subsistence”
includes existence (physical security), while “existence” does not include subsistence
(minimal material well-being), I find her argument puzzling and unconvincing.
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twentieth century, Liang Qichao stressed that we ought to struggle for
our ethically legitimate interests, among which subsistence concerns
must surely rank highly. Liu Shipei argued for the importance of a right
(and responsibility) to work in order for people to be “self-standing
people.” Chen Duxiu, finally, put increasing stress on the need for indi-
viduals to have economic, in addition to political, independence. Unlike
some contemporary analysts, therefore, I believe that concern with some-
thing very like “shengcun quan” has a rich and strong connection to the
prior tradition of rights discourse in China.”

My third question is whether a good case can be made for the prior-
ity which writings like the white paper put on the right to subsistence.
Given my answer to the question about whether we ought to recognize
economic rights as rights, the issue here is not whether there is a right to
subsistence, nor even whether such a right is of extreme importance. 1
shall presume that it is. Instead, we need to ask whether the realization
of other rights should be put on hold while the right to subsistence is
pursued single-mindedly. The white paper asserts that “It is a simple truth
that, for any country or nation, the right to subsistence is the most impor-
tant of all human rights, without which the other rights are out of the
question” [Information Council 1991]. The text then argues that thanks
to a long period of semi-colonial exploitation, among other reasons,
China today is not yet in a position to guarantee the “basic means of
livelihood” to its people, and so it must focus its efforts on realizing
this goal.

The argument’s first premise, that without subsistence guarantees, the
enjoyment of other rights is impossible, calls to mind the following argu-
ment of Gao Yihan’s. Gao endorses the idea of a right to choose one’s
own work, but adds that without provision for training and the free time
to seek a job, such a right is meaningless to many. He writes that “Pulling
a rickshaw is in itself an inhumane job, but under the conditions of
today’s China, there are those who cannot even find work pulling rick-
shaws. Isn’t telling such people to freely choose their work like telling

¥ [Kent 1999, p. 156] suggests that the Chinese got the idea of a right to subsistence pri-
marily from Henry Shue’s 1980 book Basic Rights, which had been quite influential in
international discussions of human rights. [Svensson 1998] discusses the appearance of
the “right to subsistence” in the 1920s, but argues that it was a new idea, derived pri-
marily from Western socialist doctrines. I do not want to deny that these various sources
have been important to the way the idea was articulated, in the 1920s or the 1990s, but
do want to insist that we not view this as a novel addition, wholly without precedent, to
Chinese rights discourse.
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those so poor that they haven’t enough to eat to go and choose the finest
delicacies for their nourishment?” [Gao 1921, p. 5]. In Chapter 7 we also
looked at the early Marxist Tan Mingqian’s assertion that proletarians
gained no political rights from the bourgeois political revolutions
because there was not a genuine equality of opportunity. In the main I
find these arguments compelling: Without the level of economic well-
being sought via the right to subsistence, it is difficult or impossible
to enjoy in practice political rights to which one might be entitled in
principle.

This does not yet lead to the conclusion sought by the white paper,
however. That argument turns on what arrangements are likely to lead
to the actual enjoyment of rights, which opens up the question of whether
a single-minded focus on satisfying subsistence needs is likely in practice
to lead to the realization of the right to subsistence and subsequently to
other rights. Here the claim made by members of the U.S. government
that economic rights can serve as an excuse to avoid political rights takes
on more relevance: It is not a good argument against economic rights
being rights at all, but it can also be interpreted as a plea that we look
with suspicion on any reasons advanced for failing to satisfy political
rights. Even so, it still does not amount to an argument against the white
paper’s conclusions.

To assess the claims in the white paper, we need instead to ask: Does
the articulation and enforcement of political rights, to one degree or
another, help or hinder the realization of basic economic rights? Answer-
ing this question is of course an enormous undertaking, requiring both
careful theoretical work and extensive empirical research. Amartya Sen
is famous for his argument that famines do not occur in democracies,
since pressure from the free press and opposition parties leads to steps
being taken to alleviate possible famines — even in cases where food
shortages are much more severe than in non-democratic countries that
have experienced famines.*® China’s horrendous famine during the Great
Leap Forward of 1959-62 is arguably a case in point: Under pressure
from, or in the grip of, ideological goals, information about production
did not flow freely, leading the government to take no action to mitigate
food shortages until far too late. Sen notes that Mao Zedong himself said
in 1962 that

% [Sen 1999] is one of his most recent and wide-ranging discussions of this thesis. See espe-
cially his chapter 7.
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Without democracy, you have no understanding of what is happen-
ing down below; the situation will be unclear; you will be unable to
collect sufficient opinions from all sides; there can be no communi-
cation between top and bottom; top-level organs of leadership will
depend on one-sided and incorrect material to decide issues, thus
you will find it difficult to avoid being subjectivist; it will be impos-
sible to achieve unity of understanding and unity of action, and
impossible to achieve true centralism. [Quoted in Sen 1999, p. 182;
see Mao 1976, pp. 277-8]

Mao’s understanding of democracy is obviously a far cry from multi-
party, participatory democracy, nor does he suggest that any political
rights are needed to carry out his vision of democracy. In light of dis-
cussions earlier in this chapter, it is interesting to see him endorsing
“unity” as his ultimate goal. Sen, on the other hand, believes that more
than information exchange is needed; rights to political participation
lead to officials having incentives to act on the information they receive,
or else risk the wrath of the electorate.

Even this brief discussion of the relevance of political rights to sub-
sistence makes clear the complexity of the issues involved. Are political
rights the only solution to famines, or would a solution like Mao’s notion
of democracy have been enough? Do other factors about the relevant
societies matter? We can also turn these questions on their heads: Are
there ways in which the pursuit of political rights impedes the realization
of economic rights, as the white paper’s argument implicitly assumes?
How are these balanced against whatever economic gains might come
from enforcing those same political rights? There should be ample room
for engagement here between scholars both East and West on issues that
to one degree or another matter to all of us.

Before we leave this issue, I must add that there is an essential differ-
ence between being provided with subsistence and having a right to sub-
sistence. Slaves, to borrow a trope from earlier Chinese rights discourse,
may be given the means to subsistence by their masters, but they have
no rights. Free people, according to one common formulation, have
moral claims to that which each of them needs “to be a person.” The
need to stand up and claim one’s due, rather than passively waiting
for things to be given one, has been a theme of Chinese rights discourse
throughout the twentieth century. As we have seen throughout this
book, Chinese rights theorists have almost always placed significant
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importance on political rights. Whatever we eventually discover about
the relation between political rights and economic development, it may
well be that to enjoy a right to subsistence requires the ability to claim
things, and that political rights are necessary preconditions for such
abilities.

My final question in this section is whether a case can be made for the
linkage which many contemporary Chinese writings on rights seek to
establish between the right to subsistence, on the one hand, and national
independence and state sovereignty, on the other. Whether or not sub-
sistence can be justified as the sole pursuit of China’s human rights policy,
pursuing the right to subsistence is surely of extreme importance;indeed,
economic development is a central goal of almost all contemporary
states. If its realization depends on national independence or state sov-
ereignty, then we should concur with some, if not all, of the conclusions
of the white paper. I have just noted the difference between merely
enjoying subsistence and enjoying the right thereto; China’s experience
with imperialism and colonialism suggests that we need to consider this
distinction not just with respect to individuals, but also for the Chinese
people more generally. Chinese intellectuals have long felt that, like
slaves, the legitimate interests of the Chinese people as a whole were
paid little heed by their European “masters.” National independence was
and still is seen, therefore, as a route to securing not simply subsistence,
but the right to subsistence.

A second and related theme has been the reciprocal relationship
between an individual and his or her group. Unlike nineteenth-century
rights discourse, Chinese rights thinkers in the twentieth century have
consistently recognized the importance of individual rights. They tend
nonetheless to stress the mutual entailment of individual and group
rights. Individual rights are only operative in a well-functioning group,
so each individual’s rights depend, in part, on the fulfillment of his or her
responsibilities to the group. In this regard it is especially important not
to conflate the state with the nation, nor to ignore the various interme-
diary groups which are also important to individual and larger-group
flourishing. State sovereignty may well contribute to national indepen-
dence, but nothing in the current argument suggests that the power of
the state should be seen as an end in itself. As Gao Yihan argued in 1915,
the state is a means to people’s ends, and must always be assessed in this
light.

Taken together, the considerations in the previous two paragraphs
make a case that in today’s world, national independence and state sov-
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ereignty are required for people to enjoy the right to subsistence. If they
are necessary conditions, though, they are not sufficient on their own. An
all-powerful state in which the people have no voice may provide no
guarantee of their right to subsistence. We can agree that political rights
without subsistence rights are empty, but effective subsistence rights
seem likely to depend on political rights. We may well agree with the
white paper that groups’ rights are essential to securing the equally
essential right to subsistence, but I suspect most will dissent from its
relegation of political rights to a secondary status.

In each of the main sections of this chapter, I have engaged with posi-
tions put forward by contemporary Western and Chinese rights theorists.
At the same time, though, I have agreed, at least in part, with Liu
Huagqiu’s claim that Chinese conceptions of rights are distinctive — not
simple imitations of one or another Western idea. If the concepts are at
least somewhat different, on what grounds was I able to engage with
both? From what perspective was I arguing? These are the questions that
I will endeavor to answer in the book’s final chapter.
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Conclusions

HIS BOOK HAS REVOLVED around two questions: whether
China can be said to have its own concept of rights, and whether
countries with their own concepts of rights are immune from criticism
phrased in terms of foreign rights concepts. Liu Huaqgiu answers both of
these questions in the affirmative. My own answers should now be clear.
First, there have been both continuities and changes in the ways that
rights have been conceptualized over the course of China’s rich and dis-
tinctive rights discourse. These concepts are certainly China’s “own”: The
contexts within which they have emerged and been contested are central
episodes in China’s cultural and political history, and they have always
drawn importantly on preexisting concepts and concerns — even when
they have criticized some of the commitments central to those existing
values. Second, we have seen that the only way a community can unilat-
erally declare its values and practices immune to the scrutiny of others
is through “parochialism,” which also cuts off that community from
making legitimate demands on others. As I will explain later, the activi-
ties of China’s government, to say nothing of other Chinese actors, make
it clear that they do not think of their values as parochial. This means
that China cannot be immune from criticism, though it is no guarantee
that any accommodation, much less constructive engagement, will be
forthcoming between the Chinese and other communities. My goal in
this Conclusion is to fill out my answers to these questions by making
explicit the linked philosophical, historical, and normative conclusions
for which I have argued in this book, and to review the evidence (and,
where appropriate, the values) on which they are based.
The grounds for these conclusions and the scope of their appeal vary
from one to another. For instance, consider the following two proposi-
tions: (1) We should conclude that China has a rich and distinctive rights
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discourse. (2) We should seek an accommodation of differences with one
another in a spirit of toleration, and on that basis engage one another on
as many levels as possible. These two claims are among the conclusions
for which I argue in this final chapter, but let us reflect on the identities
of the “we” that figure in each of the two propositions. I hope that all
readers join me in this reflection, and similarly I hope that all readers
join me in endorsing (1). My reasons for believing (1), which I have
spelled out over the course of the book and will summarize momentar-
ily, are reasons that I believe everyone should accept. Insofar as they
depend on specific epistemic norms — for instance, that one should not
simply assume that all peoples share a certain stock of inflexible con-
cepts — I believe that all should endorse these norms, and I believe that
all or virtually all of my readers do share my commitment to them.
Proposition (1) may be controversial, but the kind of evidence I have
given for it should not be.

I also hope that most or all of my readers join me in affirming propo-
sition (2), but I do so on slightly different grounds. Unlike the first claim,
which appeals to all people in the same way, this second claim appeals
to members of two different communities, and might do so on different
grounds for each. In fact more than two communities are embraced by
this second “we”: This is a proposition that I put forward for inspection
and endorsement by all parties concerned with Chinese human rights
theory and practice. Unlike the case with (1), endorsement of (2)
may arise from a variety of perspectives, for a variety of reasons. As |
made clear in the Introduction, I am not arguing that universal Reason
demands that we seek consensus; if it makes sense to each of us to tol-
erate, accommodate, and engage with one another, it must make sense
on the basis of our own values. These values, of course, are not immutable
— the very processes of accommodation and engagement under discus-
sion may lead us to change our values in small or large ways. Commu-
nities are also regularly divided about some of their values, so that some
members may endorse (2) wholeheartedly while others accept it grudg-
ingly, or not at all. Be all this as it may, accepting (2) means that one’s
own values — including perhaps one’s norms for dealing with internal
conflict — endorse its acceptance.

The perspective I offer here on who “we” are and whether “we” will
endorse all my conclusions rests ultimately on my commitment to taking
seriously the claims of people who are not obviously parts of my com-
munity. Taking their claims seriously does not mean acceding to them if
they are wrong, but it does mean making room for their commitments
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in my understanding of how we can communicate, and perhaps even
reason, with one another. The burden of Chapters 2 and 3 was to provide
such an understanding, which can be summarized as three philosophical
theses: concepts are inferentially articulated commitments; pluralism
emerges from varying degrees of conceptual distance; and the conse-
quence of pluralism is a menu of strategies one might find it sensible to
adopt toward others, depending on one’s values and one’s situation.

It is crucial to see that I am not arguing for linguistic determinism, as
that has been traditionally understood. Language use is a good window
on the commitments our practices institute, but language itself is never
determinative. My “pluralism” is about what is possible, and perhaps
even likely, given our contingently different histories, but it is in no way
necessary. Indeed, I have suggested that we may all have reasons to want
to overcome pluralism, at least in many areas of our life. (In other areas,
pluralism may enhance our lives without appreciable cost.) Let us also
keep in mind that I have, for all practical purposes, rejected the utility
of thinking of others’ languages or values as “incommensurable” with
our own.

Among the strategies with which I have suggested one might respond
to pluralism, parochialism is a particularly important instance. Recall
that one responds parochially to others when one refuses to grant them
normative competence based not on the failure of the others to satisfy
some generic criterion, but solely because they are “not us.”! This is espe-
cially significant in light of Liu Huaqiu’s claim that China is immune to
foreign criticism, since one way to be immune is to refuse even to con-
sider granting others normative competence on parochial grounds — as |
suggested earlier that Americans may have done to Japanese-Americans
during World War II. Parochialism is not consistent with making
demands of the others, though: If they are ex hypothesi denied norma-
tive competence, then they cannot see the reasons to act as we say they
should. Therefore, if Chinese have made arguments about what others
should and should not do, they are not treating the others parochially,
and thus are denied the option of defending their own values in parochial
fashion. And there is ample evidence that Chinese, both within the gov-
ernment and without, have argued over the years about values. From
statements at the United Nations and other international forums to indi-
vidual popular or scholarly essays, Chinese have consistently engaged
with others in non-parochial terms. That still leaves a whole range of

! See Section 3.1.
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options, as spelled out in Chapter 3 and discussed subsequently, but
parochialism is not an open route to Liu’s desired immunity.

In the middle chapters of the book, I have established at least four
large theses, each related in part to Liu’s claim about Chinese distinc-
tiveness. First, I have argued that one strand of the neo-Confucian tra-
dition played a constructive role in the development of Chinese rights
discourse. This argument spanned three chapters, as we looked first at
the neo-Confucians themselves, then at ways in which their concerns
played into the nineteenth-century origins of rights discourse — not least
in Japan — and finally at the degree to which important thinkers at the
beginning of the twentieth century picked up these same themes as they
developed their ideas about rights. Subsequent rights discourse, of
course, is almost completely devoid of positive references to Confucian-
ism. The subsequent discourse can nonetheless be seen as developing
many of the earlier themes, as we have seen as recently as Chapter 8, in
the ways that contemporary Chinese rights theorizing maintains a strong
tie between rights and people’s interests.

The second and third theses that I have in mind are as much method-
ological as they are historical: Historical traditions like that under study
here are contingent, dynamic, and often interrelated with other such tra-
ditions; and we should interpret these traditions from the inside, adopt-
ing what Cohen calls a “China-centered” approach. I suggested in the
book’s Introduction that a failure to adequately recognize the dynamism
and interrelations of traditions was a problem with Alasdair Maclntyre’s
theoretical account of these matters; a strength of my account, I believe,
is the way in which its understanding of traditions and its detailed his-
torical studies of such a tradition mutually support one another. The
aspect of “China-centered” history which I have emphasized is analyz-
ing Chinese concepts in their home contexts, though without being blind
to the ways in which they have been related to, or even derived from,
interpretations of foreign texts and terms. This approach has of course
been supported at numerous points by my more theoretical contentions
about the natures of concepts and of moral pluralism.

My final historical argument concerns the distinctiveness of Chinese
rights discourse. I believe that this study conclusively proves that China
has been the site of a robust and distinctive discourse about rights. One
of the best and most recent bits of evidence for this is the way in
which recent Chinese rights theorists, as we saw in the previous chapter,
have analyzed the word “quanli” into its constituent parts and discussed
rights in those terms. I have nonetheless been careful to say “distinctive”
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rather than “unique”: As we should expect from what I just said about
the interrelations among traditions, Chinese rights discourse has never
been hermetically sealed off from other developing traditions of rights
discourse. Instead, it has been in continuous contact with such traditions,
drawing on a wide variety of sources, as they were interpreted and
deemed relevant in China. Once we give up the idea that there is but a
single proper concept of rights, and realize that communication is possi-
ble even if we do not all share precisely one meaning, we come to see
that not only is there a distinctive Chinese discourse about rights, but
also there is a distinctive American discourse, a French discourse, and so
on. All interact, all are dynamic, all are internally contested. Some are
closer to one another than others, in part because some bear closer
kinship relations, having been born of the same, or at least similar,
parents — such as the Latin natural-rights tradition or Roman law. On
the other hand, many are different enough to raise the issue of plural-
ism: How should those committed to different moralities interact with
one another?

As I have already suggested, answers to this question must be under-
stood slightly differently than the various theses that I have rehearsed
up until this point. The difference is not that answers to this latest ques-
tion depend on shared norms while the earlier claims do not: The philo-
sophical and historical claims do depend on commitments to what counts
as good evidence and good argument. The difference is that I am more
confident that my readers share with me standards of argument and
evidence than I am that (all) readers will share my moral commitments.
For some readers, therefore, the normative conclusions to which I now
turn will simply be articulations of that to which they are also commit-
ted, while others may see some of these conclusions as challenging
assertions.

On several general points I believe there should be widespread agree-
ment. Where grounds for engagement exist, as they surely seem to in this
case, we should pursue engagement vigorously — and we should do so on
as many simultaneous horizontal planes as possible. As I argued earlier,
horizontal engagement between members of sub-groups will often offer
the best opportunities for mutual granting of normative competence and
for mutual learning. If one is a Chinese politician, then a fellow politi-
cian from Sweden, say, may be best suited for conveying the concepts,
constraints, and commitments that characterize the larger (internally
contested) moral arena in Sweden. This is because the Swedish politician
will share more with his or her Chinese counterpart than would a

254



Conclusions

Swedish stockbroker, and because the Swedish politician must, at the
same time, remain engaged with others in his or her home community —
the dimension I have called vertical engagement.

Add to this my claim that the logic of engagement pushes toward con-
sensus, and one can see the appeal of overlapping horizontal engage-
ments. Engagement pushes toward — but does not guarantee — consensus,
since full-fledged engagement depends on granting each other norma-
tive competence. We each expect the other to feel the pull of the sorts
of reasons we find compelling. As I think through your reasons and you
think through mine, each (ideally) with an open mind, I am likely to be
swayed by your good reasons and you by mine: Remember that if we
have granted each other normative competence, that means that we
reason about values in the same way, and thus that we should find the
same sorts of reasons “good.” Since I have made no claims about there
being a single moral truth to which all who reason in the same terms
must converge — perhaps these things are underdetermined by the avail-
able reasons — I cannot claim that engagement will inevitably lead to con-
sensus. Still, the pressures it exerts seem likely to push in that direction.
Engagement helps us toward consensus in a second sense, as well: It
nudges us toward ever richer or thicker consensus. I argued earlier that
a thin consensus, based on thin values, can be unstable, and thus that we
have reason to seek a more sustainable agreement.’

Another idea with which all may agree is that the distinction between
thick and thin values may often be a useful tool, but it is not a panacea.
There may be universal agreement that corruption is a bad thing, but
international attempts to do something about it may still founder on the
variety of distinctive interpretations to which “corruption” is open in dif-
ferent communities. The thin version of corruption on which all agree
may still be enough to ground some practical measures, or at least — as
discussed in the Introduction — to encourage local activists to pursue
implementation of their own laws against corruption. Thin values also
come very close to what I called in Chapter 3 “norms of accommoda-
tion,” and their importance in this guise cannot be neglected. Norms of
accommodation are values in accord with which groups agree to inter-
act, even though both sides feel internally that the accommodative norms
are inferior to their own values. Engagement is all very well, but it
promises no immediate or even long-term results, so accommodations
will continue to be very important.

2 See Section 3.2.3.
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A final general observation before turning to more specific normative
claims: We cannot neglect the roles that power and politics play in
shaping discussions of values. It is regrettable but inevitable that con-
siderations of power influence what people say and do not say. The idea
that such matters may shape our decisions is implicit in the framework
I developed in Chapter 3: We base our judgments of what stance to adopt
toward others, I said, in part on the costs entailed by the various alter-
natives. Sometimes these costs will keep us quiet: If I stand to be harmed
for speaking out, I may keep quiet; in other cases, I may want to speak
but have no means to communicate widely. In still other cases the costs
push us to speak or act, despite scruples we may feel, such as if we make
repressive or even parochial demands in an effort to keep a powerless
sub-group from suffering still greater wrongs. This last case is compli-
cated by the difference that may exist between the sub-group’s norms
and those of their oppressors: The former may welcome our interven-
tion, while the latter find it repressive. This can help us to justify our
actions to ourselves, but does not wholly dispense with their repressive
nature. Pressuring the Chinese government on behalf of dissident intel-
lectuals in China may sometimes fall into this category.

Most of the conclusions one can reach about how to react to the influ-
ence of power upon value discourse must be highly contextual and care-
fully balanced. There is at least one general thing we can say, though,
which is that most of us will have good reasons to resist any attempts to
monopolize a discussion, to cut off engagement, or to end efforts to
establish dialogue. Given that moral traditions are dynamic and their dif-
ferences merely contingent, we all have reasons to engage with others in
the hope that they will come to think more like us, or that we will see
reasons to become more like them — or both.

This is of course a very abstract consideration, unlikely to sway an
unreflective dictator. In this context it would be well to note that the idea
of dialogue over human rights has come under some criticism in recent
years by non-governmental organizations like Human Rights in China
(HRIC). They worry that dialogue will “displace other methods, includ-
ing multilateral action at the UN and public censure” [HRIC 1997]. They
point out that the government of the People’s Republic of China (PRC)
has recently welcomed “dialogue” while rejecting “confrontation,” but
the activities by members of the international community that have led
to improvements in human rights conditions in China have almost exclu-
sively been those which the Chinese government labels as confronta-
tional. HRIC suggests a range of criteria for implementing successful
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dialogues, and concludes that “dialogue without pressure is nothing but
appeasement and will merely serve to degrade the authority of interna-
tional human rights standards” [ibid.].

I find myself largely in agreement with HRIC on how government-to-
government dialogues should be conducted, and join them in rejecting
the way that the PRC government has distinguished “dialogue” from
“confrontation.” Frank criticism is an appropriate part of dialogical
engagement with one another, so long as both sides are open to such dis-
cussions. To their credit, HRIC recognizes that all governments “engag-
ing in dialogue should be prepared to discuss their own human rights
records”; in my terms, this is a necessary precondition for granting nor-
mative competence to one’s dialogue partner, without which engage-
ment cannot proceed. We must not resist discussion of our own
shortcomings if we ask others to discuss theirs. This is a lesson the U.S.
government would do well to heed carefully: Its refusal to take seriously
Chinese criticisms of the U.S. human rights record does little to promote
the kind of dialogue here envisioned.

It only remains to add that the dialogues described by HRIC are far
from the only form of dialogue that should be encouraged. Horizontal
engagement should be pursued wherever possible. Opportunities for
engagement increase every day as global interconnections increase and
communication technologies improve. In each context, we should value
the respect that grounds toleration, and thus we should seek an accom-
modation of our differences in a spirit of toleration. I argued earlier that
Gibbard is wrong to assert that the endorsement of mutual respect is
something intrinsic to normative discussion or to our shared human
natures. Be this as it may, I do value such respect, and believe that others
should as well. We should all value it because it makes for better com-
munication and engagement, and because valuing treating others in ways
they find legitimate manifests a kind of empathy with others which is
itself valuable. Too often those of us in a position to influence public
views about other nations — including scholars, the media, and authori-
ties in both the United States and China — demonize or harangue rather
than working toward open, balanced understandings and criticisms. The
power of the market to shape our media, no less than the power of polit-
ical leaders, needs to be carefully watched if we are to work toward a
real accommodation, and perhaps ultimately consensus.

Now consider the provisional outcomes of the detailed engagement
which I undertook in the preceding chapter. Several features of that dis-
cussion bear highlighting. First, it is evident that I thought it appropriate
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to grant normative competence to contemporary Chinese rights theo-
rists, academics and activists alike. It seemed to me that the kinds of
reasoning in which they engage are perfectly accessible to us. I also pro-
ceeded as if they would grant competence to me and to the thinkers on
whom I drew. This is up to them, of course, and in practice will have to
wait on the publication of that chapter, or this whole book, preferably in
Chinese.’ My reasons for believing that they will take seriously my ques-
tions and my arguments are several: (1) I take pains to draw on aspects
of Western rights discourse that mesh particularly well with Chinese con-
cepts; (2) I endeavor to demonstrate the potential for mutually fruitful
dialogue, and emphasize my (our) openness to genuine two-way engage-
ment, by stressing an area in which Western theory may stand to learn
something from its Chinese counterpart; (3) it seems to me that the kinds
of reasons to which I appeal are similar to the kinds of reasons on which
they rest their own positions.

As I made clear in the previous chapter, my primary goals were to
illustrate the possibility and potential fruitfulness of an open dialogue
about rights. I consider the specific theses at which I arrived to be begin-
nings, rather than conclusions, of arguments. Thoughtful engagement
between Western and Chinese thinkers, comparatively common seventy
years ago, is only just beginning to be revived. As I have emphasized, this
engagement needs to take place alongside as many other levels of
engagement as possible, and all of us who are engaging all of them also
need to talk among ourselves and reflect on the various and tentative
conclusions to which we come. I endorse Liu Huaqiu’s pluralism, though
perhaps not in a way he would wholly recognize, but I reject his isola-
tionism. It is certainly true that there is no abstract vantage point from
which one can “think of the human rights standard and model of certain
countries as the only proper ones and demand all countries to comply
with them.” It does not follow, however, that I cannot ask of you to
comply with my values — or else to convince me why you should not.
Rather than giving us reason to end discussion, our differences with the
Chinese should serve as a challenge to all of us to work toward a posi-
tion of agreement superior — as judged from each of our perspectives —
to where any of us stands now.

* 1 presented parts of Chapter 8, under the title “Toward a Cross-Cultural Dialogue on
Rights and Interests,” at an international conference on political philosophy in Beijing
in April 2001. The terms in which the paper was discussed suggested a mutual granting
of competence.
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claims), 218

quanxian HERR (limits on rights), 170

Ramberg, Bjgrn, 34n5

Rankin, Mary, 126n49, 128n55

Rawls, John, 14-15

Raz, Joseph, 211-13, 216, 222-5,
226-9, 231, 244

Reagan, Ronald, 240

Recht, 141-50

reference, 28

reform, 111, 120, 123-39

relativism, 38

ren 1= (humaneness), 81, 94-5, 97,
120, 155, 199, 170

ren A\ (people), 174

ren ren dou you shengcun quan
AN#EAATHE (all people have
rights to subsistence), 28

ren ren you zizhu zhi quan ANNF B
F2H (every person has the
power of self-mastery), 130

Ren Wanding, 230

ren zhi wei ren N2 A\ (people to
be people), 220

renge A#% (personality), 154, 162,
179, 183-91, 197, 198n18, 221,
237-9, 242; see also renshen renge

renging {-1% (humanity, human
feeling, humans’ natural desires),
105,172

renquan A# (human rights), 3, 187,
203, 219-20

renshen renge N\E A (person and
personality), 218
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renxin N> (human mind), 80n7

renyu (human desires), 79-83

renzheng 1~ (humane government),
119, 155

repression, 18, 59-61, 68, 70, 174

responsibility, 172

ri ] (benefit), 116

ri # (pattern, principle), 116

rights: definition, 28, 212; economic,
189-90, 190n10, 239-49 (see also
liquan; shengcun quan);,
inalienable, 99; lack of word in
pre-nineteenth-century China, 74;
as opportunities, 215; Political
Individualist conception of, 180; as
trumps, 209-11, 213, 226, 234

rights consciousness, 152-62, 220, 224;
see also feeling of right

ritual, 100, 161, 208

Roosevelt, Franklin D., 241

Rorty, Richard, 7, 11n17, 51-3, 56, 70

Rousseau, Jean-Jacques, 23, 165-74,
192

rujiao fF#: (Confucian teaching),
181n1

sage, 76-7, 86, 88, 91, 95, 120, 167

san gang =#i (Three Bonds), 136,
173

Schindler, Oskar, 67

scorekeeping, 35-7

Seki Shingo, 117n24

Selden, John, 98

self-cultivation, 83

self-government, 126

self-respect, 223-5

self-strengtheners, see zigiang
yundong

selfishness versus self-interest, 219

selves, social, 88, 97, 169; see also shen

Sen, Amartya, 246-7

sentimental education, 70

Seymour, James, 4n5, 214n10

Shek, Richard, 130n57

shen & (embodied self), 89-8, 94

shengcun 417 (subsist, exist, live),
244

shengcun quan *AFHE (right to
subsistence), 190, 240-9

shi 8 (effectiveness), 172

shi +: (gentry), 86

shiken #.M (private rights), 118

shixiang #%# (consciousness), 155

shu # (using oneself as a measure),
169-70

Shue, Henry, 241n23, 244, 245n29

shuren FEA (multitudes of people),
109

si #, (personal, self-regarding,
private), 87-97, 164n27, 185, 219;
criticized as selfishness, 82, 96,
171

siquan FLHE (private rights), 107

siyi FL3& (personal interest), 189

skepticism, 51, 53, 55-6

slaves, 152-3, 183, 190, 247

social contract, 98-9; see also minyue

sociobiology, 61n6

Song Lian, 83

sovereignty, 181, 186, 193, 237, 242

Spar, Frederic, 203n24

state, 10, 121n35, 129-30, 144, 191-3,
218

statecraft, 85, 89, 104-5, 120, 124; and
the self-strengthening movement,
111

Stout, Jeffrey, 47n12

subjectivism, 51

sui qi sheng %/ (fulfill one’s life),
94

Sun Yatsen, 238

Suzuki Shuji, 109n10, 139n70

Svarverud, Rune, 105-6

Svensson, Marina, 4n4, 20n27, 141n1,
177, 188n8, 190n10, 203n24,
245n29
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Taiping rebellion, 111

Tan Minggqian, 202-3, 246

Tan Sitong, 133n60, 173

tempu jinken RKIEAHRE (heaven-
endowed [i.e., natural] rights), 120

tequan ¥5HE (privileges), 219

thin versus thick values, 12-16, 62-3,
255

Three Bonds (san gang), 136, 173

tian X (heaven), 167

tian xia X'F (all-under-heaven), 126

Tiananmen democracy movement
(1989), 4, 207, 215, 229-30

tianfu renquan RIEARE (heaven-
endowed [i.e., natural] rights),
120

tianli K3 (heavenly pattern), 79-82,
105,173

tiaozheng ## (mediate), 216

Tibet, 207

Tillman, Hoyt, 76n3, 84n15

Tokutomi Soho, 151

tolerance, 61, 63-5, 257

Torio Koyata, 117n24

tradition(s), 1, 6-7, 143, 253

tranquility, 77

translation, 42, 74, 103-4, 104-10,
115-16, 135-6, 194; target and
source language versus host and
guest language, 103

translingual practice, 103; see also Liu,
Lydia; translation

treaties, 111-12, 114, 124

Tsuda Shinichiro, 115n17

tsiigi W (rights), 122

Tuck, Richard, 98

Tucker, John, 117n25, 120n32, 122n36

U.S. foreign policy, 4

United Nations, 4, 252; Vienna World
Conference on Human Rights
(1993), 1, 4-5, 241-2; see also
International Covenants;

Universal Declaration of Human
Rights

unity, 77, 230-8

Universal Declaration of Human
Rights (UDHR), 4,9, 21, 241,
243

universality, 12, 17

utilitarianism, 208-9, 214, 221

Vattel, Emmerich de, 105-6

Waiting for the Dawn, 85, 126, 166

Wakabayashi, Bob, 102-3, 120n34

Wakeman, Frederic, 129n56

Waldron, Jeremy, 201n20

Walzer, Michael, 12-15; critique of
Rawls, 15n21

wan 5% (complete)

Wang Fuzhi, 1734

Wang Kangnian, 134n62

Wang Yangming, 153n15, 157, 167-9,
182

Watson, Burton, 170n32

Weatherley, Robert, 4n7, 20n27, 200-1

Wei Jingsheng, 4, 214-16, 229-30,
237

Wei Yuan, 105, 127

weimin zhuyi MR+ 2 (populism),
186

Welchman, Jennifer, 198-9

well-being, individual versus
relational, 97

Western media, 2

Wheaton, Henry, 3, 107-10

white paper on human rights (1991),
4,244-5

Whitman, James, 144n6, 147n10

Wieacker, Franz, 144n6, 147nn9-10

Williams, Bernard, 12n19, 64-5

Williamson, Alexander, 131-2

Wong, David, 125n45

Wood, Allan, 21n30, 108n6, 127n51

wuyu K (no desires), 75-7, 79-80
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Xia Yong, 231-5, 237

xiaozi #¥ (filial son), 157

xing er shang JETi £ (metaphysical),
152

xing er xia JET F (physical), 152

xing zhi yu Y2 # (desires of the
nature), 80-1

xingge ¥ (personality), 198n18

Xu Zhengxiong, 137n65

Xue Fucheng, 111n12

Xunzi, 100, 108-9, 151, 161, 165,
232

Yan Fu, 139

Yanabu Akira, 118n26

Yang Zhu, 142-3, 156

yantai 1% (inkstone), 42-3

Yanzi (Yan Hui), 78

yi # (righteousness), 105, 155-6, 163,
170-1

ying you quanli JEAHER (due rights),
216,218

yingxiong ¥:lf (hero), 157

yitong —[d] (unity), 233; see also
unity

viwu 7% (duty, ethical
responsibility), 172-3

Yoon, Seungjoo, 134

you fangyan zhi quan iE ZHE
(right of free expression), 137n66

yu # (desire), 173; see also desires

Yu Yingshi, 84n16, 236n19

Yuan Dehuai, 105-6

Yuan Shikai, 163

zaiyou 755 (let it be, leave it alone),
170n32

Zarrow, Peter, 161n21, 162n22,
163n23, 181

Zeng Guofan, 157

Zhang Binglin, 162-3, 182

Zhang Wenxian, 217-18, 230-1

Zhang Zhidong, 128, 133-8, 140

zhangwu zhi quan %2 (right to
property), 107

zhe shi yige yantai % 2—iH= (This
is an inkstone), 42

zhen E (genuine, true), 114

zhi sheng i (ordering of life), 86,
175

zhiqi FH5R (committed spirits), 167

zhiye W2 (work, profession), 174

zhong & (doing one’s best for
others), 169

zhongchen H\E (loyal minister), 157

zhongguo ying you zhi quan "+ BEEA
Z## (China’s due rights,
authority), 113; see also quan

Zhou Dunyi, 76-9; Zhu Xi on, 79

Zhou Fohai, 2034

Zhu Xi, 78-83, 87, 93-6, 171

Zhuangzi, 78n6, 170

zili A#| (look to one’s own interests,
self-interest), 85, 166

zili zhi min B2 & (self-standing
people), 175

zili zhi neng A2 fg (the ability to
establish oneself), 190

zineng zuozhu zhi quan HREMEEZHE
(power to be masters of
themselves), 131

ziqiang yundong BHuEH) (self-
strengthening movement), 111-
15

ziran AR (spontaneity), 232

ziran zhi quan B#Z# (natural
rights), 107; see also natural
rights

zisi AL (live for oneself, selfishness),
85, 166, 219

ziying BfE (seek oneself), 165

ziyou HH (freedom, independence),
170; see also independence

ziyou quan HHHE (ability to act
freely, right to freedom), 168, 174,
190
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zizhu HZ (self-sovereignty, self- self-mastery), 131-3, 150, 183; see
mastery), 131, 202 also free will; independence

zizhu quan HEHE (self-sovereignty), zuo ren A\ (be a person), 221, 237;
189 see also ren zhi wei ren

zizhu zhi quan 3 £2ZHE (power of

285



	Contents
	Preface and Acknowledgments
	Chronology
	Chapter 1. Introduction
	1.1 Recent History
	1.2 Current Approaches: Insights and Limitations
	1.2.1 Pluralism
	1.2.2 Universalism
	1.2.3 Thick and Thin
	1.2.4 Dialogue and Transformation
	1.2.5 History and Confucianisms

	1.3 This Book

	Chapter 2. Languages, Concepts, and Pluralism
	2.1 Concepts
	2.1.1 Language and Concept
	2.1.2 Pushes toward Holism
	2.1.3 A Shared Practice
	2.1.4 Objectivity

	2.2 Conceptual Distances
	2.2.1 Breakdowns in Communication
	2.2.2 Words Matter

	2.3 Pluralism

	Chapter 3. The Consequences of Pluralism
	3.1 Our Own Values
	3.2 Static Attitudes
	3.2.1 Ignoring
	3.2.2 Repressing
	3.2.3 Accommodating

	3.3 Dynamic Engagement
	3.3.1 Pragmatic Disagreement
	3.3.2 Substantive Engagement

	3.4 Multiple Strategies and Divided Communities

	Chapter 4. The Shift toward Legitimate Desires in Neo-Confucianism
	4.1 Neo-Confucianism against Desire?
	4.2 Embracing Desires
	4.2.1 Huang Zongxi
	4.2.2 Chen Que
	4.2.3 Gu Yanwu
	4.2.4 Dai Zhen

	4.3 Conclusion

	Chapter 5. Nineteenth-Century Origins
	5.1 Translation of International Law
	5.1.1 The Illustrated Compendium
	5.1.2 Martin’s General Laws of the Myriad Nations

	5.2 The Self-Strengthening Movement
	5.3 Japan
	5.3.1 Translations
	5.3.2 Confucians, Liberals, Radicals, and Bureaucrats

	5.4 Reformers in the 1890s
	5.4.1 Traditions of Reform
	5.4.2 Minquan to 1898
	5.4.3 Individual Rights?
	5.4.4 Zhang Zhidong
	5.4.5 Voices from Hong Kong

	5.5 Conclusion

	Chapter 6. Dynamism in the Early Twentieth Century
	6.1 Liang and Jhering
	6.1.1 An Appeal to “History”?
	6.1.2 Jhering’s Struggle for Rights and Law
	6.1.3 Liang and Quanli
	6.1.4 Quanli and Law

	6.2 Liu Shipei’s Concept of Quanli
	6.2.1 Personal Interests
	6.2.2 Legitimate Abilities
	6.2.3 Extension
	6.2.4 Quanli and Responsibility

	6.3 Conclusion

	Chapter 7. Change, Continuity, and Convergence prior to 1949
	7.1 Chen Duxiu
	7.2 Gao Yihan
	7.3 Convergence: John Dewey
	7.4 Marxism and Leninism

	Chapter 8. Engagement despite Distinctiveness
	8.1 Rights and Interests
	8.1.1 Western Theory on Rights as Protected Interests
	8.1.2 Chinese Interests
	8.1.3 Engagement

	8.2 Rights and Harmony
	8.2.1 Conflict versus Harmony in Western Theorizing
	8.2.2 Chinese Harmony
	8.2.3 Engaging Harmony

	8.3 Political versus Economic Rights
	8.3.1 Complex Reality
	8.3.2 Analysis and Engagement


	Chapter 9. Conclusions
	Bibliography
	Glossary and Index
	A
	B
	C
	D
	E
	F
	G
	H
	I
	J
	K
	L
	M
	N
	O
	P
	Q
	R
	S
	T
	U
	V
	W
	X
	Y
	Z




