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Preface

This has been a mammoth enterprise and I am grateful to the contributors for
making it feasible with their support, good spirit, and responsiveness to my
editing. Considering they are a distinguished bunch, and therefore very busy,
their commitment and patience reflect the altruism for which academics rarely
get credit. Of course, some were not able to join us, in fact a whole contingent
who were to write on ethnicity, but this Companion intends to be around for a
while so there will be future opportunities for growth. Sadly, Rosa del Olmo and
Sue Lees died during the early stages of the book and we miss their respective
contributions on Latin America and the delinquency of girls. A project like this is
a labor of love, so I am grateful to Susan Rabinowitz at Blackwell USA for
inviting me to pull the collection together, my old friend Bill Chambliss for
assistance with US matters, my wife, Pat, for her constant encouragement,
and, especially, Ken Provencher, Blackwell’s manager for this project, for his
unfailing understanding and good cheer.

The shape of this collection of essays reflects some choices. Criminology is far
too vast to be compressed, however selectively, into one volume. From the
outset, I have aimed primarily at high quality and a cutting edge with a global
standpoint. The most fundamental feature of the volume is an international
range of expert contributors, around a base of essays from North America,
who tackle their subject matter from a global perspective, either in the sense of
reviewing their fields or locating crime issues within international debates and
historical parameters. My intention was not to be comprehensive but to deliver a
volume that would stimulate development within criminology across the globe.
The book therefore contains predominantly sociological criminology, to reflect
contemporary thinking and current key issues. For the same reasons, it
also combines established authorities in the field with some outstanding younger
scholars. I have attempted to edit the volume actively to provide a collection
that would, for several years to come, serve undergraduates everywhere
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in their appreciation of both fundamental issues and areas of growth within
criminology.

With these aims in mind, the volume had to combine theoretical or general
insights with explorations of specific empirical areas. A broad theoretical over-
view section is a must for any international volume, apart from its inherent value
as a binding thread for the book and for criminology as a whole; hence Part I. [
then decided to select two standard areas within criminology which had a global
significance and two areas which were at the forefront of recent criminological
thinking. The first criterion produced Part II, “Juvenile Delinquency and Justice
for Youth,” and Part III, “Punishment and its Alternatives”; the second accounts
for Part IV, “Gender and the Masculinity of Crime” and Part V, “Capital, Power
and Crime.” I sought essays for Parts Il and Il which were innovative and fresh;
for Parts IV and V which were summative yet moved things further forward.
Finally, for the last section, I wanted a topic which might capture a global
criminological imagination and mark this volume as international and contem-
porary. This led to Part VI, “Globalization, Crime, and Information,” which
looks at topics specifically reflecting the globalization of crime issues and the
huge role of information in today’s criminal justice systems.

The first part of the volume focuses on a key theoretical issue within the
international study of crime and society: the relation between the nation-state,
criminal justice, and social control. My own essay explores the historical and
current meanings of the criminological axiom that crime and deviance are social
constructions, with a view to sharpening our use of the word “social” in an age
of globalization and sustained divisions within and between populations. The
following essay by Dario Melossi traces the history and meaning of the concept
of social control, comparing its American origins to its current European forms.
Both these essays provide readers with a critical background in sociclogical
theories of crime, law, and deviance, while pointing to the importance today of
issues relating to communications, culture, and globalization for understanding
the possibility of social control. They also evidence the displacement of jurispru-
dence and law by sociology and social control, a theme that is taken further in
Markus Dubber’s essay. Dubber uses offenses of possession to illustrate the
extent to which the legal or due-process model for dealing with crime has been
suffused with the politically defined “war on crime.” He poses the question of
justice within a war setting. The blurred and neglected relation between war and
crime underlies Wayne Morrison’s essay on genocide. Outlining the significance
of criminology’s neglect of genocide, Morrison argues that any criminology
which remains bound to the nation-state is unsustainable as an intellectual
enterprise in postmodernity. All four essays in this section pose fundamental
questions for criminology in the twenty-first century and open up themes which
are explored in the rest of the volume.

Part II, on juvenile delinquency, begins with another challenge to a fundamen-
tal notion within criminology. Jack Katz and Curtis Jackson-Jacobs present a
sustained interrogation of the meaning and value of “the gang” in US crimino-
logical research on juvenile delinquency. Through a close analysis of the meth-
odology and analysis of gang research, the authors show that the causal claims
for the role of gangs in promoting criminal violence are simply not sustained by
the evidence or the methodology. In the next essay, Mark Fenwick examines the
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traditional idea in criminology that Japan’s low official rates of crime are an
exceptional case warranting a special explanation based on culture. He ques-
tions the success of “reintegrative shaming” (Braithwaite) in Japan, pointing to
high recidivism rates, the prevalence of punitive crime-talk in civil society, low
public confidence in policing, poor treatment regimes, and low investment in the
criminal justice system. Both Katz and Fenwick would support the idea in
Hayward’s essay that criminology needs to pay more detailed attention to the
relationships between consumer culture and crime. Drawing on advances in
cultural theory, Hayward shows how the relationships between commoditiza-
tion and crime can be understood in more depth. His essay draws attention
to the youthful accomplishment of identity through material means, the need
to emphasize the new subjectivities of the consumer age in revising Mertonian
cultural strain theory, and the value of more sophisticated ideas about
the impulsivity and sensation-seeking involved in juvenile crime. The final
essay in this section, by Elrena Van der Spuy, Wilfried Schirf, and Jeffrey
Lever looks at successive legal attempts to “tame” South Africa’s youth in the
context of the moves away from apartheid. Youth crime and violence remain
high in South Africa: this fact and the lack of success in establishing a youth
justice system are placed within the context of the structural imperatives of
underdevelopment and the need to advance a “criminology of the South.” All
the essays in this part testify to the importance of placing juvenile crime and its
definition within more precisely defined and researched historical and socio-
logical contexts.

Part III deals with punishment and looks closely at its less discussed and less
fashionable alternatives. Pat O’Malley opens it up with an enquiry into the
erosion of modernist penal reform and the reversion to expressive violence in
punishment, placing this development within the contexts of postmodernity and
globalization. O’Malley reviews contemporary penal theory and argues for a
more exact explanation of the connections between social transformations and
changes in penal policy, rejecting epochal theories of structural crisis in favor of
accounts which fully encompass the details of the prevailing political ideologies,
such as neo-liberalism, that produce policy change. The current “punitive turn”
warrants our attention to the state of non-custodial sentences, and in the next
essay, Barry Holman and Robert Brown trace the historical roots of alternatives
to prison and provide a summary of the wide range of community-based sanc-
tions available today in the USA. They argue that the evidence does not justify a
“nothing works” philosophy but that too many non-custodial measures produce
increased surveillance or net-widening rather than offender-specific treatment.
This essay is followed by that of Mark Lipsey, Nana Landenburger and Gabrielle
Lynn Chapman which provides a detailed assessment of the research evaluating
the effectiveness of rehabilitation schemes. The authors identify the themes in a
variety of approaches that produce greater effectiveness, rather than prizing any
one approach, and emphasize the socially valuable outcomes of multi-modal
schemes with certain types of offender. The final essay in Part III, by Laureen
Snider, examines the roots of one particular and current wave of punitiveness,
that aimed at female offenders. Documenting the increased incarceration of
women internationally and the history of female incarceration, she explains
why reformist movements within criminology, including feminisms, have not
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stemmed this tide of punitiveness. Her detailed review locates the latter within
contemporary changes in political economy.

Moving on from Snider’s essay, Meda Chesney-Lind’s opener to Part IV, which
focuses on gender and crime, looks closely at criminological ideas about the
female offender and locates her within broader social and historical contexts.
She questions the apparently rising level of girls’ violence, arguing that there is
an undergoing relabeling of girls’ offenses as criminal which produces this
statistical effect. She also looks closely at the link between increased female
incarceration and the mandatory sentences involved in “the war on drugs” as a
war on “communities of color,” emphasizing that the mass incarceration of
African American women in the USA has been a function of the failure to
address issues of racial inequality. The second essay in this section, by Adrian
Howe, calls for the maleness of violence to be unequivocally addressed by
criminology. The essay critically reviews the “denial” within criminology of the
issue of male violence, and argues that there is an effective discursive erasure of
the maleness of violence. Criticizing work on masculinities for assisting this
process, Howe demands that men’s violence be addressed head on as a “massive
social problem.” Richard Collier’s essay follows by providing an extensive
assessment of the masculinity literature within contemporary criminology and
the way masculinity has been problematized. Focusing on the ideas of hegemonic
masculinity and diverse masculinities, the issue of specific male subjectivities is
addressed through critiques of both socialist work on the dominant masculinity
and psychoanalysis-inspired portraits of the male psyche. Collier emphasizes
that there remain some very important questions about exactly what it is
about masculinity that produces criminal behavior and about why “men argu-
ably remain the unexplored, desexed norm of criminology.” In the next contri-
bution to this contemporary debate, Mary Bernstein examines the roots of
homophobia and the criminalization of same-sex erotic relations through the
sodomy statutes in the USA. Stressing both the cultural and social-structural
reasons for homophobia, she draws attention to the “homosocial” nature of
societies at different points in history which works to oppose lesbian and gay
rights. The final essay in Part IV is Elizabeth Comack’s study of the interplay
between gender and race in the criminalization of the rejected Other. She uses the
notion of law as an ideological gendering and racializing practice to interpret the
legal processing of a sample of defendants, a high proportion of whom were
Aboriginals charged with violent crime in Manitoba. Her research demonstrates
the extent to which legal discourse and practice are infused with both gendered
and racialized stereotypes.

Part V deals with crimes related to capital and the state, both global and
national. Amedeo Cottino leads off with an assessment of criminological work
on “white-collar” and corporate crime. He argues that criminology needs to
transcend disciplinary boundaries if it is to make an effective job of studying
white-collar crime and spelling out its huge implications. Observing how often
the serious crimes in this area are excused by elites with no little interest in the
matter, Cottino calls for a more structural analysis of violence and of the content
of the penal law. The following contribution by Pearce and Tombs examines the
links between multinational corporations (MNCs) and crime and the reasons
why the routine criminal activities of the MNCs are unlikely to receive the
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attention of the law. Their study draws upon the oil industry to illustrate the
ways in which MNCs can ensure their wishes and rights transcend the social and
legal considerations of either nations or the international community. Like
Cottino, they too doubt that criminology is at present equipped or ready to
deal with international crimes whilst it remains tied to nation-state-based
notions of crime and crime control. In the next essay, Karen Joe Laidler docu-
ments the contemporary drug scene in Hong Kong, in both its global and local
dimensions. Long positioned internationally as a colony with a thriving drug
trade, Hong Kong’s illegal entrepreneurs have adapted to independence by
furthering their local drugs trade. That trade has taken on the patterns evidenced
elsewhere on the planet and has seen a big shift from heroin and opiate use
toward psychotropic drug use, notably amphetamines such as ecstasy, marking a
strong connection with the growth of a vibrant leisure industry geared to the
youth culture. Laidler’s study illustrates the location of crime within a global
market culture. The last essay of Part V, by Alexis Aronowitz and Monika
Peruffo, shows that transnational market forces need not be politically legitimate
yet can still evade the sanctions of international law. The authors look closely at
human trafficking in West and Central Africa, documenting how it is now
censured by the UN as “transnational organized crime” yet thriving as part of
a clutch of serious criminal activities involving the economic and sexual exploit-
ation of some of the poorest people on the planet. Aronowitz and Peruffo
indicate the links between the old and new forms of slavery and how this illicit
market thrives upon the internationally sustained if not condoned underdevelop-
ment and poverty of Africa.

Last and certainly not least, Part VI contains a range of studies illustrating the
importance of globalization and “the information society” to contemporary
forms and patterns of crime. Maureen Cain’s opening essay shows how global-
ization can lead to the localization of acute economic problems related to
policing and crime, through a case study of private security officers in the
Caribbean. She demonstrates how taking an IMF loan influenced the economy
and private policing of Trinidad and Tobago in recent years. It markedly affected
both the range and amount of illegalities and the structure of private policing by
opening the territory to the full blast of international market forces. Globaliza-
tion is not necessarily the penetration of capital into “the periphery” but can be
its export to “the center,” causing a “glocalization” of crime conditions in the
periphery. The following essay by Thomas Mathiesen, in contrast, illustrates
how the formation of a supranational economic and political bloc such as the EU
can produce the growth of a massive level of surveillance activity, officially for
the purpose of detecting and preventing serious cross-border organized
crime. The concept of “Fortress Europe,” embodied most notably in the Schen-
gen agreement, convention, and information system, has generated a high-
technology super-state organization of information, yet organized cross-border
crime, argues Mathiesen, is less under threat as a result than political freedoms,
and we face a “new McCarthy era” with global dimensions.

The manipulability and misuse of information pertaining to crime has no
better illustration than the interpretations of the official US crime statistics
acutely observed in the essay by Bill Chambliss. He demonstrates in detail
ways in which misleading numbers and misinterpretations of numbers can be
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produced by both official agencies and independent criminologists. Chambliss
argues that this massaging of information can create and sustain major myths
within both criminology and society, such as the supposed magnitude of the US
murder rate compared to that of other nations and the alleged recent rise in
violent youth crime, and deplores the increasing politicization of crime statistics.
The following contribution from Aaron Doyle and Richard Ericson turns our
attention to the information networks and the role of the police within them. Its
main purpose is to observe the ways in which the police are these days, first and
foremost, knowledge producers who are increasingly driven by the knowledge
needs of other institutions. As in the UK, the possibility of the Canadian police
actually catching an offender is severely limited by the sheer volume of form-
filling and data collection, meeting either the needs of accountability or the
demand for information from other institutions such as insurance companies.
Policing in the information age is very much knowledge production and net-
working within knowledge management systems. This “virtuality” of crime
illustrated in the three preceding essays, and the inevitability of resistance to it,
is developed in the final essay of the volume, by Paul Taylor. He points to the
growth of internet hacking as a form of political resistance to the globalized
information society. Taylor documents the growth of electronic civil dis-
obedience and argues that it is an “imaginative and defensible attempt to re-
appropriate new information technologies for society’s benefit.” Observing the
immateriality of contemporary capitalism, Taylor sees the new crime of com-
puter hacking as a major challenge to and within globalization.

As I write, the growing possibility of war against Iraq and of more incidents of
international “terrorism” highlight more than ever not only the political rele-
vance of a global analysis of crime and justice but also the sheer necessity of
international approaches within any criminology committed to both scientific
and useful knowledge, using interdisciplinary methods and thinking, rising
beyond conventional theory and the limiting parameters of nation-state-based
criminology, and confronting the realities of the information age in a globalized
market. Qur Companion may be discomforting at times but it is a companion for
a discomforting new century which requires us to see “the big picture” and its
implications for smaller, more local, scenes of crime and injustice. We have tried
to capture some key criminological snapshots of both big and small, and their
interrelationship, which will help the contemporary student of criminology
make sense of the world.

Colin Sumner
February 2003
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1

The Social Nature of
Crime and Deviance

COLIN SUMNER

No Companion to Criminology in the twenty-first century would be a truly
sociable companion unless it explored the meaning and value of “the social” in
an age of suspicion and distrust. Most of the contributions to this volume are
sociological in nature, reflecting the predominance of sociology within global
criminology. They deal with phenomena often described by sociologists as
socially constructed but usually seen, conversely, by the public as the antisocial
activities of antisocial individuals. This difference of standpoint suggests a
problem.

Criminologists are concerned with the ways that social conditions and insti-
tutions produce or construct crime and deviance. Many argue that psycho-
logical, psychiatric, legal, medical, and other perspectives based upon the
individual as the root cause of social phenomena are not the best ones for
understanding or explaining crime and deviance, while accepting that they
may have more to offer in the practical day-to-day handling of individual
offenders. Criminologists concerned with explanation rather than detection or
treatment tend to take the view that collective or aggregate phenomena are the
result of collective or aggregate conditions, just as Durkheim saw consistent
suicide rates over time as a direct index of persistent social realities (1970
[1897]), or as Marx saw forms of law as a reflection of predominant social
relationships (see Marx and Engels 1968). For most criminologists, social facts
require social explanations.

Therefore, it might be useful for criminology students to explore what this
means: to know, or to think critically about, what is social about crime and
deviance. Too often the meaning of the social nature of crime and deviance is
taken for granted and the professional usage of the term “social” has become
sloppy, with the result that it is too often unclear that anything specific is being
gained by describing crime and deviance as “social” problems. This essay seeks
to outline and clarify what we have understood as the social construction of
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crime and deviance and to bring out what has become problematic about this
understanding.

Tur GROWTH OF THE “SociaL”

If crime and deviance are social constructions, what does that mean at the
beginning of the twenty-first century? Does it have the same value or meaning
as an idea as it did in 1946 when Mannheim published Criminal Justice and
Social Reconstruction? In that book, Mannheim talked of “the crisis in values”
which “confronts the criminal law” and described criminal law as “a petrified
body, unable to cope with the endless variety of problems created by an ever-
changing world and kept alive mainly by tradition, habit and inertia” (1946: 3).
He argued that, after the devastation of World War II, the public, democratic,
and “scientific” elements in the penal system needed extension in order to
achieve greater representativeness and efficiency, at the expense of the private,
the vested interests of elites, and the inconsistent, amateurish prejudice too often
displayed.

Criminal law, for Mannheim, had to represent society, as a collection of
diverse classes of people with divergent interests, and the construction of a
democratic social order required the scientifically informed criminalization of
“antisocial behavior.” If the behavior was not antisocial it should not be crimin-
alized, Mannheim maintained, warning, however, that not all antisocial behav-
ior should be criminalized and that many such behaviors were better regulated
outside of the penal system. For Mannheim, the social dimension of criminal law
was the extent to which it democratically expressed the interests and needs of a
broadly defined public. In short, social objectives were paramount and were
to be achieved at the expense of the private, the sectional, and the purely
procedural.

The key objective in 1946 was the (re-)construction of a social order which
had public legitimacy, not an open playground for the vested interests of either
the free market or the closed shop of establishment technocrats. The cost to the
public purse was not the key issue. Society, Frank claimed in his Society as the
Patient (1948), was the problem not the individual, and society had to be
reconstructed as a healthy, efficient entity for the benefit of the majority, or
even, ideally, all. Within the dominant ideologies of that time, the “social,”
however variously understood in the UK, Germany, the USA, or the USSR,
was synonymous with social democracy, collective interests, scientific planning,
welfare-statism or at least the good of the people, and the prevention of any
reoccurrence of mass gangsterism, free-market selfishness, widespread poverty,
and national degeneration. Social construction demanded that social policy and
social issues be uppermost in a scientifically informed program of legislation.

During the period from 1946 to 1965, when quantitative analysis of factors
correlated with “delinquent behavior,” or delinquency prediction based on offi-
cial statistics dominated criminological methods, even some psychiatrists in-
clined to see the main causes of criminal or delinquent behavior as
“sociological” (e.g., West 1967). By the heyday of the labeling perspective in
sociology, from around 1965 to 19735, which analyzed criminal or deviant acts as
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the products of authoritative social groups and institutions labeling it as such, it
was becoming axiomatic that crime and deviance were statuses constituted by
social definitions, pressures, milieux, institutions, interactions, factors and
choices; by basic collective features of human association which make up what
we think of as society. The rise of socialist, feminist and postmodern criminolo-
gies, from 1968 to the present day, anchored this standpoint firmly, while
developing the caveat that societies were very much ruled by dominant classes,
men, and powerful discourses. Today, even biological or constitutional crimin-
ologies, dating back to the 1880-1940 era, have become “sociobiological” in
their approach.

The ideal of “the social,” or a planned collective development of communities,
had emerged much earlier than the twentieth century. Writers like Hobbes, in the
seventeenth century, had understood that without some kind of “social con-
tract,” or collective compromise of interests for the common good, the greedy
world of business and commerce would lead to poverty and powerlessness for
the economically marginal or dispossessed, and thus to extensive urban crime
and political disorder (see Taylor, Walton, and Young 1973). Foucault (1967,
1977) observed that this early phase of commercialization and urbanization had
generated the elements needed for the later birth of criminology in the nineteenth
century — as part of the scientific armory of the “social administration,” or state
management, of large populations by tiny but powerful economic, political, and
military elites. These elements included the fear of urban crime and disease,
political instability, the rise of a Protestant work ethic, a militaristic approach to
public order, the ascendancy of the new rationalist or “natural” sciences in both
technology and the study of human behavior, and a growing awareness of the
close relationship between moral health, political order and a prosperous econ-
omy (see Sumner 1990b}. For Foucault, the field of “the social” was the territory
governed by “biopolitics,” or the “scientific” administration of populations for
the health of the economy and the nation.

The emergence of mass-manufacturing capitalism and mass society by the
early twentieth century accelerated social, social-administrative, social-ist,
social-scientific and social-welfare tendencies as movements for the reform or
mitigation of the worst effects of capitalism. A “social” world or “society” was
increasingly not just a vision of a healthy collective order but also a fact of
modern capitalism, institutionalized within new political parties and legislation
aimed at the diminution of mass poverty and political chaos. Concomitantly, we
witness the long decline of the old idea that crime and deviance were behaviors
expressing the power of an extraterrestrial Evil through weak and deficient,
ultimately godless, individuals who had to be constantly suppressed by the
godly and truly good institutions of law enforcement.

In this modernist view, crime was a “social fact” (Durkheim 1938 [1897]), not
an individual aberration; a fact resulting from the condition of our society. It was
a normal feature of social life, reflecting the forms and levels of our social
development. It was not something mysterious which spewed strangely from
hearts of darkness, but rather something more prosaic and earthly which directly
reflected the extent, form, and success of our attempts at social integration.
Some convicted criminals, Durkheim observed, may well be disturbed individ-
uals but the typical rates, patterns, and forms of crime were demonstrably
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related to the level of social integration; the degree to which particular social
groups were integrated into the norms of society via organized and intercon-
nected social institutions. This was the vital factor: too little integration caused
crimes underpinned by normlessness, moral disarray, or social isolation, too
much caused the crimes brought about by dictatorship, excessive suppression,
and overregulation (see Sumner 1994: ch. 1). For example, the official statistics,
he argued, clearly showed that a Protestant, unmarried male in an urban area
was far more likely to commit suicide than a married Catholic female in the
countryside; similarly, but conversely, a prisoner trapped without hope or pro-
spects was more likely to commit suicide than someone with aspirations and
possibilities. For Durkheim, it was ultimately a question of a systemic balance
between the needs of the social and the needs of the individual. In this perspec-
tive, the behaviors we define as crime are not already “out there” but are those
which outrage the collective sentiment today and in that way are relative to
contemporary social norms and the social mood to enforce them. The “social”
world, the realm of society, does not just produce offensive behaviors but also
perceptions of offensiveness, and thus crime and deviance are always doubly
socially constructed.

Both of these aspects of the social production of crime and deviance were, for
Durkheim, facts of life in any society, and in a new or modern world with new
scientific methods and philosophies they were to be studied within sociology and
planned out in social administration, with the same degree of unemotional,
scientific logic as we would expect in the field of particle physics. Indeed, during
the time Durkheim was writing, Einstein published his theory of relativity, a
theory which added to our understanding that even the physical world only
appeared to us in forms relative to our standpoint (for more on this, see Sumner
1994). From a modernist position, crime was primarily a social problem and
could best be tackled through the new sciences of society. It contained no secret
about “criminal minds,” but was the outcome of mundane social circumstances
and systems.

The age of moral absolutes, of the Manichaean vision of clear differences
between right and wrong, was rapidly being eclipsed by an age of moral relativ-
ism. It was becoming clearer, as Nietzsche (1969 [1887]) observed, that good
intentions could produce very bad results and vice versa, and that one man’s
nobility is another’s cynical exploitation of inherited power. Earlier, Marx’s
Capital (1970 [1867]) had asked who was the criminal and who was the victim
in a world driven increasingly by the search for vast profits and transnational
powers. Who was the vandal (see Stone 1982): the working-class youth who
damaged public monuments or the industrialist who destroyed the environment
to make money and then erected monuments to himself in public? What was
moral and healthy, or immoral and sick, was becoming deeply ambiguous in a
fast-changing commercial world which, to paraphrase Marx and Engels (1968:
38), was revolutionizing all existing social relations and vaporizing the rural
traditions of pre-capitalist economies. Not only was crime a social fact but it was
a rapidly changing one; moving with the changes in our emotions, circum-
stances, and customs.

The mass slaughter of the Great War of 1914-18 led to the discovery of “shell
shock™ or post-traumatic stress disorder, and the rise of a sociologically aware
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psychiatry of social disorganization. The gap between individual human weak-
ness and unnatural social disaster was narrowing; the former seemed under-
standable in the circumstances and the latter became the bigger problem. Radical
developments in post-impressionist art after 1900, such as the cubist work of
Picasso or the visceral screams of Grosz’s expressionism, reflected not just our
shock at the new (see Hughes 1981), but also our realization that reality was not
simply out there to be painted, that the view was relative to the viewer, and that
what we saw was coming from within our increasingly tormented souls (see
Sumner 1994: ch. 3). The savage within began to accompany the savage without.
Our nascent utopias of a social world were threatened by historical psycho-
logical baggage. Jung feared that all our grand ideals, whether they be “the
solidarity of economic interests” or “international social democracy,” had
“failed to stand the baptism of fire — the test of reality” and the “gnawing
doubt” of “modern man” had left him (and maybe her) in search of a soul, in
a state of “almost fatal shock” at the sight of the “catastrophe” of modernity
(Jung 1933; see Sumner 1994: 74).

With the rise of fascism in the 1930s, in both its national (Germany) and social
(the USSR) forms, and of social democracy in America and Britain, social
blockages in the old world were swept aside by undammed waves of long-
suppressed popular aspirations. The search for social ideals and the drive for
their realization was conducted in distressingly uncertain as well as depressingly
difficult economic and political conditions: who was to say any more that the
crimes that mattered sprung from individual hearts of darkness or from social
states of disorganization? Individuals seemed mere pawns in social history and
the latter lay in the hands of individual rulers, powerful states, and huge corpor-
ations more powerful than mere kings, queens, bishops, and knights ever were.
The social and the individual were becoming intertwined and blurred in the
madness of the age. How else could the later atrocities of the 1939—45 war be
explained?

Relativism and relational thinking grew apace in many fields of work and
thought. It was increasingly clear that what we expressed, whether in the
sublime work of art or the sublimations of criminal activity, was a reflection of
our relation to the social world or society, what we wanted from it and what it
was doing to us. In this vision of the interactivity between individual and social
circumstances, the field of criminology in the 1930s, through the work of the
School of Sociology in the multicultural “melting pot” of Chicago, absorbed
the notion of the social and converted it fully into a cause of crime, viewing the
patterns and rates of crime as expressions of social disorganization. The defin-
ition of action as criminal was increasingly seen as related or relative to the
standpoint of both the offending subject and the community, the legislator or
the police officer, with their specific economic, political, or cultural interests,
needs, and perceptions. Crime and deviance were now understood as products of
“social intercourse.” The social was becoming not just the external societal but
the interactive field of all human relations. The value and meaning of the
criminal law was increasingly understood as relative to the social problems it
addressed and its ability to ameliorate them. The crime or deviance of an
individual was now grasped as a clear reflection of the individual’s experiences
of society and social circumstances.
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Several major historical events and processes in the rest of the twentieth
century finally fixed this interactive sociological standpoint as the fundamental
assumption, or Grundnorm, for any rational or scientific study of crime and
deviance. In brief summary, these events and processes included:

e the further growth of great cities and more urban migration bringing new
waves of widespread petty delinquency and organized crime;

e the growth of huge multinational corporations able to bend, create, or flout
the law at will and thus to make a mockery of the claim of equality under the
law;

e the Depression of the 1930s and widespread poverty in the Third World
ever since, forcing many to scavenge unlawfully, but understandably, for
survival;

e World War II, with its mass killing by both sides in the name of a free society
under the rule of law and the Holocaust, with its bureaucratic annihilation of
millions of alleged deviants, scapegoated mainly on a racist basis; the later
criminalization of genocide;

e the post-1945 construction of corporatist welfare states dedicated to “plan-
ning out” the roots of deviance, degeneracy, and dissent in relative depriva-
tion and institutional disorganization;

e the growth in affluent societies in the West of deviant or delinquent subcul-
tures between 1955 and 1975, evidencing apparently incontrovertibly the
power of the link between “bad company” and “bad behavior”;

e the violent suppression, externally and internally, of decolonization and other
nationalist or “terrorist” movements by old and new imperial powers, posing
complex new questions about the social value of violence;

e mass social deviance, or individualistic and hedonistic self-expression, via the
“revolution in manners and morals” (Allen’s phrase, referring to the USA of
the “roaring” 1920s: Allen 1969) and the “cultural revolution” of Europe in
the late 1960s, challenging the necessity or value of many conservative
aspects of existing capitalist culture;

o the rise of feminism(s) after 1970 confronting the idea of a “natural” order of
things with the notion of a violent male order derived from a centuries-old
patriarchal culture of domination;

e the massive rise in official “volume crime” rates, during the whole post-1945
era in most Western societies, sitting grinning in apparent contradiction to
growing affluence and burgeoning law-enforcement industries;

e the rise of political “dissidence” in both East and West on such a grand scale
as to result in a questioning of both capitalist and communist societies and,
indeed, of the very nature and purpose of state societies at all;

o the rise of huge regional economic blocs, treaties, and organizations, such as
the EU, the NAFTA, and the OAU, which, alongside the multinational
corporations, began to undercut the power of the nation-state and forced
many to question “who rules” and whose norms actually defined crime and
deviance;

e the colossal labor migrations, globalization of labor markets, and expansion
of travel generally, raising sharp issues about the validity or applicability of
the national or moral basis of laws and blurring the distinctions between
crime and rights, deviance, and cultural diversity;
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e the massive environmental destruction following the increasingly global
penetration of the economic order, confirming our worst fears about the
lack of social regulation of capitalist economies.

All of these huge changes conspired and converged to confirm that crime and
deviance are doubly socially constructed, as practical or behavioral responses to
social conditions and as social censures reflecting the emotions, ideologies, and
values of powerful social groups.

Today, in a new century, we still understand the world as an interactive field of
human relations and impersonal forces within which individuals and groups do
make choices, but only within the great swirl of social change and within the
contexts, constraints, and pressures of huge institutions, structures, and pro-
cesses operating on a global scale. The “dead hand of the past,” as Marx called
history, remains ever-present around and within us alongside visions of the
future. As always, the social combines past, present, and future in a series of
dialectics between the individual and the collective. In that sense, it is still a
social world. To paraphrase Durkheim (1970 [1897]) from a hundred or so years
before, even when, in our individualistic world of “alternative lifestyles,” we
think we have escaped the social bond, we remain inextricably within its
clutches. However antisocial the criminals or deviants, or even the lawmakers,
they too are social beings, “hot-wired” into society’s circuits and networks.

Nevertheless, what the rest of this essay will bring out is that within this very
broad understanding of the “social” there are actually several competing mean-
ings with significant differences of emphasis. Already, aware readers may have
inferred that the social can be used to mean the general, the aggregate, the
public, the collective, the shared, the democratic, the cultural, the societal, or
the official and state-sanctioned. These terms carry very different connotations
and can import sharply different meanings to the idea that crime and deviance
are social phenomena. For example, it is very different to suppose that crime is a
collective problem needing collective solutions than to take it as a cultural issue
needing cultural answers or as a state problem requiring state attention. My
main objective is to elucidate the historic meanings of the social within crimin-
ology, and, secondarily, to begin to indicate a problem in the meaning and
valuation of the social which criminology in the twenty-first century will have
to confront. As such, the essay will raise far more questions than it answers and
may well be uncomfortable for those who want a one-line dictionary-style
definition. A good companion is one who asks questions, not one who con-
stantly reiterates well-worn answers.

THEe SociarL IN EarLy CRIMINOLOGY AND SOCIOLOGY

Before 1914, most commentators did not see crime as a social form, although we
should not forget the number of writers who saw social conditions causing crime
in the nineteenth century, such as Quetelet, Dickens, Marx, Mayhew, and Booth
(see Mannheim 19635: chs. 19-21). Early criminologists, such as Goring and
Lombroso, tended to examine convicted criminals as if engaged in a “a zoology
of social sub-species” (Foucault 1977: 253; see Beirne and Messerschmidt 1991).
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They, and their followers within a positivist criminology based on the natural
science methods of that time, analytically dissected the moral constitution of
captive criminals in prison as degenerate forms of the human species, claiming to
find that they possessed constitutional abnormality, mental deficiency, weak
moral conscience, and emotional deficits. Anatomical criminology was moving
on: two centuries before, surgeons had physically dissected the actual corpses of
executed criminals in medical science’s search for the symptoms of evil. Even as
late as 1919, Giddings, an early American sociologist, was claiming that there
were “seven devils”: the depraved, deficient, deranged, deformed, disorderly,
dirty, and devitalized (Sumner 1994: 40). Criminology was born out of social
change, yet with a belief in the pre-social nature of the criminal: the “man-beast”
in famous novels about Count Dracula, Frankenstein, and Dr. Jekyll, raging
carnally in popular urban demonology in the same rogues’ gallery as the “unciv-
ilized savage” of the overseas territories colonized during that period (see Pick
1989; Gilman 1985). Anthropology, popular literature, and medical science
combined with a bastardized Darwinism to produce the idea of the “other,”
the strange, foreign, criminal, and alien as a degenerate subhuman form not
worthy of humane treatment: a precondition of the series of savage, inhuman,
strange, criminal, and “animal” massacres, incarcerations, tortures, executions,
and genocides from 1880 onward as Europe colonized the world. America had
already completed the genocide and bantustanization of its “first nations.”

A new age of imperialism and internal colonialism was underway. Accom-
panying the formation of an industrial capitalist mass society, was a view of all
those who did not or would not fit in with its relentless expansion as in some
way “not human” and therefore as expendable as animals or insects. In line with
its times, early criminology tried very hard to prove that criminals were consti-
tutionally defective. At this stage, they were portrayed as pre-social. Describing
them as antisocial came later, in the mid-twentieth century; once a sense of
society had been forged in the ruling imagination.

At the same time, there was the jurisprudential argument that the declining
traditional forms of regulation were natural or pre-social. Ross, the American
sociologist, in 1901 described them as automatic, spontaneous, and instinctive
(Ross 1969). This supposedly “natural control” was founded on tight family,
interpersonal, and communal bonds and a moral consensus. It was the regula-
tion of the community by the community, of like-minded people by like-minded
people, and as such it treated conforming or even deviant people as its own, as
fellow humans struggling to keep in tune with the great spirits, and seriously
nonconforming people as nonhumans divested of spiritual communion, or as
aliens lacking the qualities of the community. “Social control,” that key concept
of twentieth-century sociology, was, on the other hand, for Ross, a form of
regulation which was planned, conscious, and scientifically informed (see
Sumner 1997a). It combined natural control with a machine-like, mass legal
system. It centered on the principle that true rule or effective order could only
really occur through the consent, participation, and commitment of most
sections of society. Social control, with its very American insight into the “melting
pot” of fast-changing multicultural societies, recognized everyone, conformist or
criminal, in principle as an ontological, legal, and political part of the social whole
and capable of either supporting or destroying the social fabric of goodwill and
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loyalty. Deviants, criminals, or dissenters were to be seen as human but at odds
with the project of the society and its desired social norms, and the term “anti-
social” gradually emerged to describe the status of their offenses.

Ross understood that the processes of industrialization were creating a new
form of society, a highly diversified and differentiated form, which could sweep
away valuable bonds and norms of traditional human interaction unless the
forms of regulation were also modernized to become forms of social control
unifying the disparate sections of the territory with “equal rights” and “due
process.” The binding of living tissue, in Ross’s terms, was being replaced by
“rivets and screws,” in other words what we call today the machinery of criminal
justice. This new system had to be imbued with social values appealing to and
protecting all or most sections of society, or else it would be merely an imper-
sonal machine helpless to prevent the excesses of economic individualism or to
promote the welfare of the many.

The savagery of the colonialists’ violence, whether in the USA itself or in
Africa and elsewhere, had, Ross observed, destroyed the indigenous natural
community-based controls of the colonized (and, it is arguable, of the dispos-
sessed everywhere, namely the working class and women) with the result that
not only had the colonizers lost their innocence as self-proclaimed disseminators
of an egalitarian rule of law representing a collective will, but they had also
created a demoralized and deregulated mass of potential resistance fighters.
Social control was essential for the new society to hold together domestically
and internationally — both to rein in the excesses of the powerful and to incorpor-
ate the new dispossessed within the new wealth of nations. This of course
remains very poignantly true today, although resurgent free-marketeers fre-
quently forget its wisdom and social policy experts have to remind them equally
frequently of the value of “social capital” (see Putnam 1995, 2001). Social
control was and is a modern form of rule which had to be integrative, represen-
tative, and fair, while also involving an impersonal machinery of justice which
could mass-process large numbers of people at a low cost. Today, we still try to
maintain this difficult balancing act, but what Ross’s great insight shows is that
the idea of the criminal or deviant as an evil demon beyond the pale of humanity
is not at all a required ideological tool of modern social control but actually a
throwback to an age of pre-social control. We can expect it to disappear one fine
day when we have finally absorbed Ross’s lessons about the requirements of
social control such as community participation and integration. It seems that we
are still learning them.

One of the first, and still, powerful components of the modern field of
population management, and therefore practical social control, was immigration
regulation, a subsystem which suggests that modern societies prefer the cheaper
option of exclusion rather than a costly inclusion. In 1921, Harry Laughlin,
working for the US Eugenics Record Office — an auspicious location, like today’s
equivalents, vitally involved in official classifications of “all types of individuals
who require social care or attention of one sort or another” — defined the
“socially inadequate” as including:

(1) Feeble-minded, (2) Insane, (3) Criminalistic (including the delinquent and
wayward), (4) Epileptic, (5) Inebriate (including drug habitués), (6) Diseased
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(including the tuberculous, the syphilitic, the leprous, and others with chronic
infectious segregated diseases), (7) Blind (including those with greatly impaired
vision), (8) Deaf (including those with greatly impaired hearing), (9) Deformed
(including the crippled), and (10) Dependent (including children and old folks in
“homes,” ne’er-do-wells, tramps, and paupers). (Laughlin 1921: 56)

This list reveals the perceived extent of the “antisocial”: Laughlin quotes soci-
ology professors of the time as defining the list as “public charges” and “social
debtors.” It reminds us that, as Foucault (1967, 1977, 1980a) and others have
argued, “social” administration was set up to manage the unproductive sectors
of society, those fragments of population who do not produce wealth. The
“antisocial” was in 1921 in practice still those population sectors costly to the
state. Social control was expensive: the way of free-market society — “free trade,
liberty, and gunboats™ — where the rich get richer and the poor die early or in
prison, was increasingly deplored in the liberal conscience, but it was at least
cheap for the state.

The desire for “social welfare,” or better state care of public charges, grew fast
after 1900, but it was in constant conflict with a desire to remove the costly
“public charges” from sight, one of whose most portentous expressions was the
pseudo-science of eugenics, an early sort of “ethnic cleansing” theory. In the New
World, the costly, dangerous, and diseased elements were frequently screened
out by immigration policy, although we should not forget the internal ethnic and
class cleansing achieved through such legislation as the sexual sterilization laws
(see McLaren 1990). In the old world, as we saw from 1939 to 1945, some of the
perceived enemies of the “pure” society, desirous of purity in body and mind,
were forcibly eliminated in large numbers. McLaren argued, in relation to early
Canadian social policies, that:

the rise of eugenics symptomized a shift from an individualist to a collectivist
biologism by those who sought to turn to their own purposes the fears raised by
the threat of “degeneration”. Individualism, materialism, feminism, and socialism
were said to be rampant. The purported surges in venereal disease, tuberculosis,
alcoholism, divorce, and labor unrest were pointed to by the nervous as evidence of
the erosion of traditional values. Early Victorian science had reassured the middle
class of the harmony of religious and scientific truths and the possibility of social
peace and industrial harmony. This vision had been momentarily lost. (1990: 27)

This insight helps us understand why Hitler’s hit list of “costly” elements
included not just Jews but communists, intellectuals, homosexuals, and avant-
garde artists, as well as no small number of foreigners in general. Like Stalin, he
saw the “big issue” of the “social” as the problem of cleansing out the various
threats to the order of the diseased national-social state. Biologism, the belief in
the biological or ethnic basis of crime and other individual weakness, had,
indeed, been collectivized.

This is a reminder of how words can mean many different things. The
“social,” even in the hands of socialists, feminists, or nationalists, did not yet
mean much more than a collectivized and mythical ethnic purity of body and
mind or an obsessively patriotic elevation of core indigenous characteristics to
an almost sacred status (McLaren 1990; Amatrudo 1997; Sumner 1994: ch. 2).
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As such, its progressive features were all too often contained within an ethni-
cized totalitarianism of vested national interests and the new religion of
moral purity. Today’s excesses of both “political correctness” and its opposite,
England-for-the-English-style racism, thus had their forerunners, and they were
forged in the violent vortex of authoritarian nationalism, nation-state formation,
and the ethnic persecution of foreign elements. We are instructed in a very
important lesson: what the social means at any point in time is very much an
expression of its historical milieu. It may well be that the social has no transhis-
torical meaning; maybe nothing but our jaundiced attempts to make things
better for ourselves.

THEe State CoNsTRUCTION OF Social Deviance: THE SociAL
NaTtioN oF New-DEeAL SocioLoGy

It makes less sense historically to talk of the social construction of crime and
deviance between 1900 and 1945 than to speak of the state deployment of
categories and administrative systems to construct crime and deviance as
“social” problems confronting the “nation” or “the free world.” As in the post-
decolonization Third World after 1960, crime control was a primary means for
defending the nation-state against its supposed enemies and social control a
means of keeping a constant eye on deviants, dissenters, and other potential
threats to the state. Nation-building using crime control and public adminis-
tration is not new, nor particularly social. In fact, given the nature of the
capitalist state, especially in its imperial forms in colonial and “puppet” societies,
such practice was and is usually autocratic, partisan, and bigoted along class,
ethnic and gender lines — anything but social or collective. Nation-state building
or rebuilding has frequently been a form of antisocial exclusion; a form which
ideologically inspired the Holocaust, many genocides, much ethnic cleansing,
and, in its less violent forms, a whole range of class-based, gendered, and racist
institutional practices and visions which supposed that the ethnic ghettoes of
social deviance, like Vietcong villages, continuously reproduced themselves.
These images may seem florid but they also reappear in the dry prose of today’s
positivist criminology: see, for example, Farrington’s recent statement that “[I)t
is clear that problem children tend to grow up into problem adults, and that
problem adults tend to produce more problem children” (1997: 400). Such
positions express no more than the archetypal fear of the ever-procreating
devil present in unwanted, resistant, or expensive sections of the population:
the eternity of evil and therefore the eternal enemy of the state.
Nation-building, with its mythical or ideological legend of the nation as an
ethnically pure singularity, has involved a process of naming, shaming, and
excluding its costly, offending, and threatening elements as foreign impurities,
degenerations, or instruments of the devil — rather more than a process of
recognizing them as the unwanted offspring of their parent body politic who
needed care, integration, rights, and recognition, not only to preserve the moral
integrity of that parent as a spiritually viable and sustainable whole but also to
give them their due as their parents’ progeny. The gain of the twentieth century
in this respect seems to be the dubious one that exclusion is more internal than
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external: frontier borders have disappeared and internal “exclusion camps” of all
kinds have multiplied. The social in twentieth-century practice was distorted by
and often turned into the sectional.

Durkheim (1938 [1897}) was a forerunner in trying to teach us that deviant
elements in the body politic were there to teach us something, namely, as Frank
(1948) was later to articulate, that society itself was imperfect, dis-eased or full
of tensions. By the mid-twentieth century, we were describing labeled criminals
and deviants as “social problems” and “social issues”; we had begun to take
some responsibility for our offspring. This new, if fragile and distorted, sensibil-
ity was becoming a central feature of what we still today call social democracy.

The new society of the 1930s’ US New Deal still understood itself to a certain
extent within the language of a medical model, but the core of its thinking
was the new managerial-administrative planning essential to social democracy
and the new social control. Wirth (1931) had called for a “clinical sociology”
linked to child guidance work; some US sociologists had observed Hitler’s social
planning within Germany with no little respect; frontier culture was criticized in
favor of an intellectual urban liberalism which would match the gangsters with
strong state management, social security, and incorporated trade unionism. A
federal welfare state began to emerge in the USA to match Hitler’s national
socialism and Stalin’s union of soviet republics. The concept of social deviance
was born in 1937, combining psychoanalysis, social policy, and sociology in a
potent union (see Sumner 1994: ch. 4), conveying the idea that one could study
scientifically the manifest behavioral symptoms of social disorganization and
neutrally classify them generically as deviations from social norms.

The new US scholarship of the 1930s, influenced by the systemic failures of
Prohibition, sleaze scandals, and the Depression, recognized that if so many were
forced to work for the Mob or hustle for survival the root of their “sin” could not
be their individual personalities but the collective failure to provide jobs or social
security and to regulate society with honesty and sensitivity. Bad boys were no
longer failures evidencing personal deficiency, and bad girls still had not
been scientifically discovered, but in the writings of labor historians such as
Tannenbaum (1938) they became products of over-zealous moralism, punitive
thinking, and over-heavy policing, scapegoats for collective anxieties about the
future, vehicles through which social frustration articulated itself aggressively,
and even victims of a gun-ridden “frontier culture” which the parent community
did nothing to regulate and everything to support. Bad boys became social
products and social responsibilities. It was not a matter of liberal tolerance.
Society, said Tannenbaum, through its parents, communities, legislators, and
authorities, really was more to blame in the detailed causation of juvenile delin-
quency than the youthful perpetrators themselves. The social construction of
crime and deviance could therefore only be studied logically and accurately by
examining the everyday interactions between rulemakers and rulebreakers pro-
ducing criminalization, namely the conflicts between elders and their offspring,
authorities and their citizens, communities and their rebels.

This was no small change. It broke sharply from earlier criminology with its
unilateral natural science gaze at supposedly inanimate objects. The emerging
socially conscious interactionism neither saw the offender as the sole cause of his
actions nor his offending act as externally driven by objective forces: it saw



CRIME, DEVIANCE, AND SOCIETY 15

offenses as products of social interaction between lawbreakers and lawmakers.
Crime was no longer an individual disease but a social dis-ease, tension, conflict,
or dysfunction. Tannenbaum claimed that society overdramatized crime as evil,
at the expense of self-critical reflection (see Sumner 1994: ch. 5), and society
gradually came to terms with the idea that crime was a social outcome which
could only logically be treated with “social” work, “social” welfare, “social”
planning, and sociology (the study of “the social”).

Despite the profound issues facing many societies of the 1930s, the social
interactionist perspective completely downplayed or even ignored the huge role
of structural conflicts, for example, between capital and labor, city and country-
side, public office and individual enterprise, or between countries heading
toward war, in producing the patterns of everyday interaction. The emerging
concept of the social was very much a parochial one, tending to take for granted
the increasingly international, master structures of economy and politics driving
modern societies; a weakness which ab initio reduced the meaning of the social
to the remaining main sector of human intercourse — the cultural. Culture was
much discussed and researched in the 1930s and what was understood as “the
social” was very much reduced in reality to “the cultural” or patterns of behavior
involving systems of norms (see also Mannheim 1965: 422, where he observes
that the concept of culture “remains so vague and ill-defined”).

Nevertheless, Roosevelt’s New Deal recognized that society produced its own
problems and could therefore begin to cure them itself through social measures
based upon a national—cultural consensus. “Inadequates” and “public charges”
now became “deviants,” and since they were seen as socially produced, they
were called “social deviants.” As Goffman later sardonically put it in his
Asylums: “A crime must be uncovered that fits the punishment” and “the
character of the inmate must be reconstituted to fit the crime” (1968a: 334;
see also Sumner 1994: 206-31). The punishment by the time we reached the
1950s was to be less physical and more mental or cultural. After a long world
war witnessing the practical value of loyalty, and in a period of full employment
demanding labor, motivated compliance to the cultural norms of the nation-
state or welfare society was prized as a vital force. Deviant motivations had
to be rechanneled through “treatment,” “social work,” “education and
training,” “operant conditioning,” “community development,” and of course
“participation.”

“Social deviation,” as the generic category for the individual expression of
society’s cultural failures and weaknesses, was studied by the “social sciences” of
social administration and sociology. These were the names of the fields
demanded by the logic of the thinking. In contrast, it should be noted, conven-
tional criminology from the 1950s to the 1970s derided and dismissed much of
these new sciences of the social, absorbing only those elements consistent with its
acceptance of external causation driving weak individuals to crime: that is,
accepting only those forms of sociology and social administration which did
not introduce choice, subjectivity, symbolism, cultural meaning, reflexivity, and
interaction. It could absorb those types of sociological analysis which did not
take heed of the interactionist—culturalist advances of the 1930s and persisted in
portraying delinquency as an effect of supposedly “objective” and “external”
factors. Social science in general, from 1940 to the mid-1960s, also mostly did
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just that, mainly focusing on class—status differentials, “sink” housing estates,
low-income divorced parents, poor housing, maternal deprivation, and the
improvement of systems of social administration.

Goffman’s later definition of deviance in Stigma (1968b) reminds us that by
the 1960s social deviants were clearly more cultural deviants than public charges
or societal products, although they were still viewed as costly, and that not much
else had changed apart from the generic name of those blamed internally by the
capitalist collective for its problems:

If there is to be a field of enquiry called “deviance”, it is social deviants as here
defined that would presumably constitute its core. Prostitutes, drug addicts, delin-
quents, criminals, jazz musicians, bohemians, gypsies, carnival workers, hobos,
winos, show people, full-time gamblers, beach dwellers, homosexuals, and the
urban unrepentant poor — these would be included. These are the folk who are
considered to be engaged in some kind of collective denial of the social order. They
are perceived as failing to use available opportunity for advancement in the various
approved runways of society; they show open disrespect for their betters; they lack
piety; they represent failures in the motivational schemes of society. (1968b: 170-1)

Sociology in the United States had grown rapidly after the war and we saw a
partial cashing-in of the logic of the new sciences of the social within main-
stream, functionalist, sociology. Social deviants were now fully cast as cultural
rejects in need of counseling, probation, a haircut, or national service to revive
their lapsed motivational compliance to society’s norms and to emphasize the
nonviability or dysfunction of any alternative lifestyle. The products of faulty
socialization, not social inequality or discrimination, they simply needed reso-
cialization and the “social problem” would be resolved. Not all sociologists fell
in with this new postwar conservatism. Interactionism retained a critical edge.
Edwin Lemert (see Sumner 1994: ch. 8; Lemert and Winter 2000), for example,
noted the fact that cultural definitions of deviance rarely seemed to apply to
bankers, politicians, generals or industrialists and remained the expressions of
elite values, and Goffman (1968a) acutely observed the detail of society’s cyni-
cism in searching for (what Cohen [1973] later called) “folk devils” to quench its
thirst for an enemy and action. Goffman argued, for example, that certified
madness is more a matter of contingency or bad luck than anything else, pointing
out that most mad people live outside of the mental institutions and that there
are many who are not mad when they enter mental institutions but are when
they leave. Many regimes in mental hospitals over the last two centuries today
look insane in their methods, if they were meant to be curative of madness rather
than productive of it, and some very disturbed people, with official records of
psychiatric treatment, became leaders of nations in the twentieth century.
What Goffman grasped was that, in a highly differentiated, culturally diverse
society, we could all always anytime be labeled as deviant in some way or other if
we were unlucky, and that it is therefore a case of “there but for the grace of God
go L.” The question whether there is something common to, and individually
different about, those labeled as socially deviant, on his analysis, really misses
the point, just as it would be silly to research what it was that lottery winners
had in common that produced their success in buying a winning ticket, other
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than the fact that they bought the ticket. What social deviants had in common
was that they had been selected for labeling as such; they were awarded losing
tickets. The power of the social to produce crime was thus, in Goffman’s
writings, forcefully delivered — through the idea of symbolic power exchanges
within social interaction or a highly culturally loaded allocation. Individual
peculiarity, Goffman understood, was real, but in a culture that praised and
fostered it as a birthright it could hardly be the cause of official censure or
certification as deviant or criminal. The “social question” for such, later very
influential, American sociologists of crime and deviance of the 1960s concerned
the social features which culturally labeled deviants had in common as people
who had been through the same labeling process; in the same way that we
can sensibly study what happens to lottery winners during and after their success
but not whether their idiosyncrasies made them buy a winning ticket. You
cannot knowingly buy a winning lottery ticket, unless the game is “fixed.” It
was now a question of what society did to people in labeling them as criminal or
deviant.

The even more radical ideas that you could unconsciously or consciously buy
what was very likely a losing ticket and that the whole game is completely
corrupt and fixed from the outset were only to be fully resurrected by the critical
criminology of the 1970s.

The “social” in Goffman’s work, and that of other leading symbolic interac-
tionists such as Becker (1963) and Matza (1969), had become the cause of
scapegoating and discrimination. It had become a batch of institutions set up
to “manage” all those categories of people censured and symbolized as deviants
or as threats to “civilized society,” and thus it dutifully produced them through
its bureaucratic processes. In that sense, society had become a villain, and the
only villain we could rationally apprehend and interrogate. Most scientists of
“the social,” whether orthodox or liberal, overlooked the fact that so-called
social deviants usually did not reject but actually expressed conventional capit-
alistic values — norms of property acquisition, aggressive upward mobility,
competitive selfishness, and geographical mobility - and all too frequently
acted in league with authoritative institutions. This “oversight” was the root of
many analytic problems later. It rather betrayed the fact that “the social” was
now, in truth, officially at odds with unrestrained capitalism, or, put another
way, that capitalism itself generated huge internal conflicts between its individu-
alistic core logic and the collective aspirations it encouraged.

Tending to assume an eternal welfare state and an immutable normative-
political consensus marking “the end of ideology” (Bell 1960), sociology as a
whole developed an amnesia toward what had just happened on a collective
global scale, namely the Holocaust and mass slaughter (Sumner 1994: ch. 7;
Bauman 1989: 3). Communism and fascism were now allegedly history, and
mainstream sociology, in what became known as social theory, proceeded to
forget that history and to develop a theoretical language which declared that
everything was now social, including biology, science, and history itself. Talking
of social relations, social norms, social roles, social interaction, social forms,
and social systems, “social” theory often took the form of an elaborate abstrac-
tion which encoded the social in a massive blandness (Mills 1970), turning
a mere pipe dream, the hope for a truly social world, into a universal fact of
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life — everything had now become social and not a little vacuous. The social was
everywhere but was largely vacant — of history, economics, jurisprudence and the
blood and thunder of the harsh realities of social inequality. Little was said in
postwar social theory up to 1968 about what Gouldner (1975: ch. 2) called “the
master institutions” of political economy, the state, and imperialism, and their
deeply antisocial logics and effects. The core drivers and destroyers of the social
world (or culture) had been evacuated: sociology’s discourse became correspond-
ingly empty and the social had lost its political edge and economic roots,
becoming merely cultural.

If everything was covered by “welfare,” there could be no reason for delin-
quency — so social deviants, in both social administrative and interactionist
sociologies, became “rebels without a cause” (Bell 1960; see Sumner 1994: ch. 7)
or mere (sub-)cultural stylists. The antisocial official violence of the twentieth
century, with its wars, colonialisms, barbaric cruelty, economic disasters, auto-
cratic states, and numbing bureaucracies were for a while forgotten. Hope
overcame realism. Instead, we were given a long sentence in the punitive peda-
gogy of social science: social deviations were said to be the result of the break-
down of social norms in social interaction, brought about by faulty socialization
into social roles and institutions by weak parents and by a lack of social
integration into well-defined communities. Everything had become social or
cultural, but capitalism and the state still got off scot-free, and students could
be forgiven for producing statements like “crime is a product of social, cultural
and political contexts,” which blurred the meaning of the social and undermined
its distinctiveness. For what is economics or politics if everything is social?
Indeed, the disciplines of economic and political science receded as the tide of
sociological supremacism tended to turn everything into a branch of sociology.
Economies became social relations of production and distribution; political
institutions became the social organization of power; and culture the artifacts
of social consciousness. Neither economics nor politics could apparently teach
sociology anything, since its captive scientific specialty was the social and that
was all there was. The world had suddenly, and quite mysteriously unless
we take into account Bretton Woods, the World Bank, the United Nations, and
the Marshall Plan, become a society and its contents were all social: animalism
or ethology, biological needs and drives, human nature, economic laws, political
realism, and the historically impossible had all been banished by the mid-
1960s. Everything had become merely social, in the sense of cultural;
every entity reduced to a semantic point in a consensual sea of cultural differ-
ences.

In the late 1960s and throughout the 1970s, the non-cultural returned with a
vengeance. Deviant sociologists like Mills pointed out the very antisocial behav-
ior of economic and political elites; ethologists like Lorenz observed the ways in
which we behaved like unconscious animals; radical psychoanalysts, such as
Fromm and the Jungians, claimed the persistence of primeval patterns of being;
Marxists contended that a truly social world could only be created on the basis
of the socialization of the means of economic production; and philosophers
attempted to articulate the eternal and absolutely meaninglessness of existence,
social or otherwise. The social, however, in becoming everything, had lost its
specific historical significance.
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THEe ReEsURRECTION AND LATER DEvALUATION OF THE SociaL IDEAL
IN Criticar CRIMINOLOGY

Wiith the rise of a more structural-historical or “critical” criminology by 1970,
and the subsequent flourishing of a range of critical criminologies right up to the
present day, we registered a remembrance of class struggle, imperialism, the
Holocaust, propaganda, and what it felt like to rebel. We remembered Tannen-
baum’s insistence that society was very much a hope, a dream, inchoate, ill-
formed, often hijacked by private or selfish interests, and altogether at odds with
the sustained drive to wealth, power and domination. We remembered his
insight that those labeled deviant, delinquent, and criminal were often rebels —
and rebels with good cause. “All along the watchtower” the rebels came into
view: workers, the colonized, women, homosexuals, avant-garde artists, com-
munists, nationalists, ethnic minorities and, of course, youth. The deviants
rediscovered their political history and resisted their medico-psychiatric treat-
ment by the clinicians of the welfare states (see Pearson 1975). Their deviance
was now, in their eyes, mere difference and pathology a mere social attribution
by unsympathetic observers. Critical criminologists put new topics onto the
map: most notably domestic violence, corporate crime, crimes of the state,
rape, “social crime,” and political crime. A critical sociology of law emerged
exposing the links between social divisions, power and law. Much of this critical
work examined the inequities of social structure, some explored the positive
aspects of deviant consciousness and subcultures, and much was historical.

History was back on the agenda, along with Marx, politics and political
economy (see Thompson 1975). Fights, strikes, wars, divorces, unilateral declar-
ations of independence, reclaim the night marches, and scuffles all broke out.
Poverty and genocide were rediscovered all over the planet, there all the time in
our midst. Inevitably, this return of history and materialism meant a revision of
the social.

Some critical criminologists embraced revolutionary socialism and a complete
overhaul of the state. The New Criminology (Taylor et al. 1973) criticized
sociological criminology, both orthodox and interactionist, and called for a
fully “social theory of deviance”; crime became part of the political struggle, a
response to unacceptable social norms and conditions. The social world was
turned upside down. Social deviants became heroes in exhibiting antisocial
attitudes; they became the healthy ones faced by an unhealthy society. Simultan-
eously, the state acquired the attribute of being antisocial, as the sponsor of evil
and as the maker and defender of boundaries on maps which divided people
against each other. Welfare was declared a “con,” a sham incorporating and
pacifying the lower classes. Rights were dismissed as ephemeral masks conceal-
ing recalcitrant “structural inequalities” and the fact that “might is right.” Later,
the state was further denounced as the defender of the twin faiths of patriarchy
and racism, and the central agency of the unintelligence involved in the destruc-
tion of the environment.

The social had returned to being an aspiration rather than a vacuous fact; the
hard fact was the US military-industrial complex relentlessly bombing Vietnam,
and just as hard were the discovery of Stalin’s labor camps, the genocide in
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Cambodia, and the dissolution of the socialist soviet republics. The achievement
of the social and the true nature of the social itself were no longer identified with
social administration, social welfarism, or socialism; all these were now dis-
credited as antisocial state strategies for the maintenance of the powerful.
Indeed, the general political drift was that we could somehow magically become
social in a world without a state. The social had now for many become “the
good life,” where “all you need is love” and “authentic” human action for there
to be peace and harmony. Getting in touch with the true self, and real feelings,
was a recipe for a “new age,” providing one ignored the anger, frustration, fear,
and envy.

Other critical criminologists, probably the majority, from 1970 to the present,
produced a stream of research and analysis amounting to a materialist decon-
struction of the social state, exposing and describing the many ways in which it
had failed to deliver and in which it concealed massive social divisions and
inequities (see Chambliss and Seidman 1971; Beirne and Messerschmidt 1991;
Garland 1990; Taylor 1999). The term “social” in these writings became a
neutral reference to aggregate conditions brought about by history. It lost
much of its positive normative weighting. Its rhetorical force as signifier of
desired change was fragmented into manifestos for specific causes, such as
those of the working class, women, anti-racism, anti-imperialism and local
communities. All of this produced a devaluation of the present social. Critical
criminology, inevitably with its exposés and critiques, reduced the “social”
dimension of social relations to its specific economic, political, or cultural
elements as lodged within specific historical and geographical settings, and
thereby devalued the inherited meaning of the word. The meaning of the social,
for many, was in abeyance but nobody, to my knowledge, actually rejected its
use in principle. Whether the social world was portrayed in terms of class
divisions, or divisions of gender, ethnicity, nationality, region, or age, the point
was that it was being deconstructed into its fragments. The fragmented picture
produced was the fragmented world we critical criminologists saw. It was a
world where crime, realistically, was a sign of problems and conflicts and a
destructive and unhelpful, individualistic, antisocial blight on our hopes for
progress; and where deviance was as much a sign of difficulty as of creativity.
We remembered that Marx and Engels described petty crime as the parasitic acts
of a demoralized lower working class, and critical historians of the 1970s even
developed the idea of “social crime” to mark off that small sector of volume
crime which actually benefits the community. The world we saw was not one of
moral consensus based upon a universal morality, but one of division ordered by
amoral force and the moralistic censure of the crimes and deviations of the lower
classes. Crime in this way became more of a censure authorized by the powerful
than a behavior peculiar to the poor (see Sumner 1990a: ch. 2) — in an antisocial
world no behavior has uncontested meanings and disapproval is more a sign of
powerful interest than moral purity.

This devaluation and fragmentation of the concept of the social has been
accelerated by the celebration of political economy, the cultural, the specific,
the local, the historical, and the subjective in the analysis of crime and deviance.
The grand abstractions of modernist sociology were, like “The Wall,” being
taken down brick by brick. Feminist work also challenged the erection of
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inflexible, ahistorical, broad abstractions as a masculinist form of thought and
thus openly devalued the general in favor of the particular. The various feminist
criminologies since the 1970s have shared much with critical criminology in
general, but there have been some key disagreements over the social nature of
crime and deviance. The big area of convergence is that many feminist crimin-
ologies regard patriarchy as a social form of domination, not a biological or
natural one; their view of the social world has been that it is so dominated by a
self-interested patriarchy that law did not represent the interests of women and
was therefore sectional not universal (see Smart 1989; Gelsthorpe and Morris
1990; Howe 1994; Dobash et al. 1995; Daly and Maher 1998). In this way, for
feminist criminology generally, the “social” as a field of consensus, positivity,
and constraint on established power was still to be constructed. The existing
“social” left too many female victims unprotected. Feminism brought the victim
back into criminology in a big way, especially the victims of domestic violence
and rape. Forms of crime and criminal justice were consistently portrayed as
expressions of male power and as discriminatory. The key concept in this picture
has been the sociological one of gender: the idea that the roles, capacities, and
rights of each sex, and the norms governing relations between the sexes, are
historical and cultural in origin and have been passed on through socialization
processes. Gender and gender relations are thus themselves social or cultural
constructions and amenable to political change.

The significant area of disagreement lies with the more anarchic tendencies
within criminology and concerns the utopian view of the social world resur-
rected in the late 1960s. Feminists overall have rejected the anarchistic view of
the future social because it said little about the reconstruction of gender relations
and roles needed to give women equity with men. While there is much ambiguity
within feminist criminology, as in socialist criminology, about the value of using
the state or legal reform to achieve greater equality and of using the concept of
equality as a justification or goal for women’s causes, feminist work in recent
years has implicitly been geared to change in the present rather than in some
distant future. Indeed, its position has been that the utopian vision of the social
needs considerable reworking before it can ever happen; a position shared with
most socialist criminology. In addition, an important part of feminist crimin-
ology has moved away from critical criminology on the issue of the roots of
existing social forms: these writings suppose a transhistorical sociobiological
propensity of males toward aggressive domination and of females toward a
passive nurturance (e.g., Brownmiller 1975; Daly 1984). This tendency demands
a revolution in the power balance between men and women before a truly social
world can be constructed; no “socialist” revolution could take place before this.
When we add in the anti-racist view, expressed in more recent times, that the
class and gender revolutions cannot be truly social advances without the removal
of divisions of ethnicity, it is clear that the critical criminologies were calling for
a thoroughgoing reconstruction of the existing social world.

Critical criminologies over recent years have in effect devalued the supposed
social dimension of human relations, deconstructing it as a concealment of sharp
divisions of class, race, and gender. In so doing, they sometimes forget the role
played by socialists and feminists in constructing the social in the first place,
notably within social democracy, socialism, social work, and social policy.
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History rarely goes backward or forgets for long, and it may be that all we are
seeing now is not so much a demolition of the social as its reworking; a decon-
struction and a rebuild. Certainly, no critical criminologist is advocating the
progressiveness of the free market or a return to “a natural order.”

The tendency of critical criminology to denigrate the existing “social” was
given a boost during the 1980s by postmodernism, following or interpreting the
work of Foucault, whose work on crime in many respects mirrored that of the
late 1960s’ “new” criminology with its celebration of deviation from the social.
At home with things being upside down, inside out, or even nonexistent, post-
modernists were soon announcing, with all-too-ready enthusiasm, that socialism
was dead and that “the social” was merely talk, a discourse amongst other
discourses, simply a means to domesticate the healthily wild lower orders
(cf. Henry and Milovanovic 1996; Stanley 1996). They were also generally
quick to decry forms of thought and talk in general as mere strategies of domin-
ation. The “social” became simply a dominant-class discursive tactic for the de-
fleaing of the “dangerous classes” so that they did not spread any more contagious
diseases (Foucault 1977, 1980a, 1980b). Crime and deviance in postmodernist
thought became discursive categories of control within a panoply of dominant
scientific, medical, and legal discourses which, when invested in powerful cam-
paigns and maneuvers, served in the regulation of the populace and to deliver
healthy workers every Monday morning; key terms in the rationalization of rule.

The socialization of the population into “civilized” habits, in the eyes of
Foucauldian soctology, was simply rendering it into captivity. “Civil” society
was denied its status as a field of fierce debate and was portrayed as a system of
normative institutions which attempted a humane containment of that many-
headed hydra, the people. Prisons were no more an instrument of humane
containment than the university, the hospital, or the family; the police no more
a means of policing the masses than the television set. The difference between a
radio, a baton and a marriage disappeared — they were now all part of the
wallpaper of domination. The difference between humane and inhumane
systems of power vanished in Foucault’s work: both the moderate monitoring
of “disciplinary” systems to induce motivated compliance, such as the new
managerialism or surveillance systems, and the terroristic penality of spectacular
executions, such as the public stoning or hanging, were portrayed as mechanisms
of population management. Somewhat inconsistently, at the same time as post-
modernists dismissed differences of this sort, they celebrated the “differences” of
socially deviant groups. Power was seen as ubiquitous and eternally negative;
difference as ubiquitous but eternally positive.

“Difference” in fact became a hallmark of postmodern “cool” after about
1985. Postmodernists hailed society as a vast sea of differences, all of which
should be respected, except of course those they themselves disapproved of. The
distinguishing qualities of women, blacks, and other previously suppressed
groups were positively valued; whereas it is hard to remember any essays on
“the difference” of neo-Nazi skinheads. Nevertheless, the postmodernists were
in line with popular thinking, at least among the young. Deviance was now being
revalued generally and the merits of the social were devalued in one further
respect. The social world became identified with prison. It was a straitjacket,
somebody else’s tired old moral clothes, an excuse for discipline through moni-
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toring, audit, review, examination, surveillance and retraining, and therefore
control or suppression.

Foucauldian criminologists talked of “the social” as a discourse translated into
power, as a rhetorical and tactical figure which put people in yet more chains and
thus extended the historical reign of the will to dominate. They celebrated the
subversion of dominance generally, in public or in private. Following Foucault
and Nietzsche, they cheered on anything that achieved a sublime moment out of
the eternity of postwar blandness and rejected the new modality of “disciplinary
power” (Foucault 1977) as yet more domination. In fact, for Foucauldians, it
seems, disciplinary power was worse than power expressed through spectacular
public terror in that it required our consent and self-subjugation to the rhythms
of modernist industrial warehousing and management in all its forms. Those of
us, even during the late 1960s, who never developed any excitement for being
publicly mutilated, even though it had the great merit of not requiring our
consent, may see disciplinary power as an historic improvement over “the
penality of terror,” since at least we could say “no” — which is a little difficult
after being beheaded or pulled apart by four horses 4 la Damiens (Foucault
1977: 3). Some might even argue that the fate of the early seventeenth-century
poor prior to the advent of, say, foundlings” hospitals was far worse than modern
systems of surveillant social security. The gains of social reform were forgotten.
For Foucauldian criminology reform or progress was a discursive illusion: we are
all so incorporated into the networks of social discipline that we do not say “no”
and have therefore lost our souls and not just our heads. It also overlooked the
extent to which resistance was a profound part of the very constitution of the
modern “social.” Without resistance it would not exist, however limited and
flawed.

To downplay resistance in the formation of societies is to ignore the crucial
role played by the rejection of excess in the formation of any system of discipline
or form of social regulation. This refusal to draw a line against excess left
Foucauldian postmodernism unable to generate a new basis for a “social”
world; a position which tended toward the anarchic, the amoral, and the
indiscriminate. It was also a position which, with the benefit of hindsight,
amounted to a mirror opposition to the over-controlling, moralistic, often au-
thoritarian and discriminatory managerialist systems embedded deep in the
heart of modernist forms of organization (see Clarke and Newman, 1997, on
the managerialist state). Foucauldianism replaced disciplinary power with a
celebration of excess. It amounted to an indiscriminate support for political
and cultural amorality, overlooking Nietzsche’s cynicism (1969 [1887]) about
the ressentiment of rebel groups and their capability of replacing one policing
system with another of equal abhorrence.

Tue SociaL as CULTURE

As the preceding argument has explained, the “social” in post-1945 sociology
has lost its economic and political meanings. It has become a neutral term devoid
of its normative reforming message. It is now “off-message” in an age of spin. It
connotes a bygone age of integrated communities, welfare states, militant trade
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unions, and class politics. In the UK, politicians avoid it for electoral success and
the public associates it with a bleeding-heart liberalism exempting offenders
from individual responsibility. If it has any residual active and positive meaning
in a contemporary sociology which has largely rendered it an anodyne abstrac-
tion, it refers to the cultural dimension of human life, standing in opposition to
the economic and political. In a multicultural globalized world that means mere
differences of style; no longer differences in essence. Diversity is now the anti-
norm, or norm, depending on how you look at it. The social as the fabric of
society, the state-backed political consensus of welfarism, has been replaced by
the idea of the universality of difference or the normality of deviation. With the
globalization of mass commodity exchange, the “fall of The Wall,” and the
discrediting of politics in general, there is no universal political principle which
commands more assent than that of respect for the specificity or identity of
others. The “other,” that alien figure that gave rise to the concept of culture in
the 1930s, has not only been pardoned through an historic political amnesty but
hailed as a hero of progressive change: the image of Mandela is perhaps the
exemplar of this trend. “Others” are now respected and it is supposed that even
our economic and political relationships are mere expressions of cultural atti-
tudes. Conversely, there is a disrespect for or suspicion of the familiar, the
traditional, the fixed, and the established.

Specifics are now pivotal because they give identity in an age of postmodernity
when the global expansion of capitalist social structures actually de-differentiates
people and places. Commoditization on a global scale reduces people and things
to commodities and therefore their value in a global market. The globally
marketable is synonymous with “cool” and national—cultural artifacts or styles
only survive well if they are marketable. When so many things are hybrid,
multicultural, mobile, or mixed in character, sociologists downplay the pure or
essential in order to be accurate. As travel, exchange, movement, and globality
destroy, blur, or mix real differences, our cultures celebrate difference. Nothing
is essential or pure any more because nothing and nobody are just one thing: we
are all a mixed bag, a hybridity that defies fixing in official or general words;
these words seem to restrict, fix, and control, whereas subcultural argot or the
vernacular give control and identity. The social, in a globalized and depoliticized
age of commoditized mass information, has become merely culture: a diverse,
accumulated, and anonymous mix of meaning-giving attributions and talk
which uses the meanings of the past and present along with allusions to a desired
tuture. Culture can thus be anything.

When any object can be an art form, or any feeling just, or any act moral, as in
postmodern culture, there is no obstacle to reversing or subverting the meaning
we give to things. Anything can become anything; ironically, the perfection of
the free-marketeer’s fantasy. In this context, crime can be seen by some as
seductive, as a sublime moment or “buzz” in an otherwise bland, powerless,
and pointless existence; a signifier of “action,” or even power, in a disenfran-
chised cultural desert; victims’ pain unimagined in a world that is losing its
social imagination (see Katz 1988). Empathy and foresight can be difficult, or
just too painful, for generations trapped in the hyperreality of a media network
which frequently portrays violence as glamorous and lionizes serious crimes.
Crime, alongside war, for many postmodernists and sociologists of postmodern-
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ity, has become very much a media event. No longer social but cultural, crime
can also be a fashion, a style accoutrement, giving identity where none exists (to
rephrase A. K. Cohen’s 1955 view of subcultures) and a form celebrated in the
new gangster movies, simultaneously dispensing and parodying the hard mascu-
linity of white or black working-class entrepreneurs in a materialistic culture.
Philosophical materialists might say that little has changed: Chicago gangs were
also models of fascination in the 1930s (and in film ever since) when organized
crime was rife, stimulated profitably by the criminalization of disapproved
substances which anaesthetized the pain of “the vale of tears” (Engels’s phrase)
with its rapid change, downright misery, and much insecurity.

Cultural studies has taken over so much of sociology and we even now have
“cultural criminology” (e.g., Ferrell and Sanders 1995) which proclaims the
culturalness of much to do with crime. But what of economics and politics,
and “the social”? It has become common within contemporary criminology to
say that crime and deviance are “cultural” phenomena. Sadly, this escape route
avoids the question. The obsession with the “cultural” does little more than
redesignate some things we once called “social,” because they were common or
collective in character, at the same time as not addressing things we really wished
would be more collective in character, such as capitalism and the state, and their
relation to the cultural. Too much cultural studies or sociology today is a
description of popular current meanings with no discernible methodology for
establishing or defending their veracity or value as facts-in-existence or their
effects in general or in particular. To talk of capitalism, state, and class is on the
other hand, especially if it involves statistics, distinctly unfashionable.

Nevertheless, culturalist thinking does reflect something important about our
times. In the twenty-first century, it would be cretinous to suppose that the
world’s ills are a result of the genetic or psychological weaknesses of a few
rotten apples in an otherwise healthy barrel, if only for the reason that there
would be little agreement on the application and meaning of terms like ills,
genetic, psychological, weakness, rotten, and healthy. Things now have different
and multiple meanings, far removed from the monolithic and absolute moral
syntax of any mythical “Golden Age” of monocultural, slow-moving commu-
nities, bound to the land, and tightly bonded in an incestuous parochialism.
Crime and deviance are contested moral judgments, censures (see Sumner
1990a: ch. 2) that mean different things to people in practice. Breaking some-
one’s rules or norms in a multicultural world is no longer a simple fact with no
argument followed by the punishment of the offender; more likely it is the basis
for a conference hosted by a university to discuss who is the victim of whose
oppression. Moral norms are contested, as are their forms of enforcement. The
historic lineages of moral judgment have been fragmented and challenged
through exposure to political, academic, and media examination. The infor-
mation age has passed through secularization and moved on to a virtual de-
moralization. The effect of this is to dissolve moral certainty and moral positions
themselves, the very cement of “the social,” without which “the social” can have
no binding material foundations.

By illustration, many members of the public would today claim that censure
and policing have disappeared for all practical community purposes, and that
any attempt to protect oneself from crime is as likely to lead to arrest as the
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original criminal act. In many of today’s Western societies, crime matters are
often upside down: no convicted criminal is executed but many kill themselves
(e.g., young offenders in secure institutions); more people are killed on the roads
or at the workplace than in interpersonal conflicts; many murder convictions are
made despite the absence of a corpse and there are hundreds of thousands of
“missing persons” annually with no crime recorded; witnesses and victims often
seem to be punished more than offenders; television and newspapers feed in
frenzy on the dramas of crime and trial by media often overtakes the legal
process; and social deviance is so often expressed virtually yet internationally
on the Net. In today’s world, realistically, crime and justice have to be con-
structed or interpreted using cultural devices or knowledge — because they have
acquired an immateriality and lack of obviousness, or they are just plain absent.

It is little wonder that people from non-Western societies see the West as
corrupt, decadent and lacking “faith,” as “Babylon,” as an Augean stables in
need of cleansing. The tides of history are reversed: it is “others” who now see
themselves as civilized and the West as in need of moral restoration. It is not
surprising in this context that armed militants should arise from the mass of
“others” who feel victimized by the Western powers to begin a jihad against
them. As long as the West continues to support one kind of terrorism, such as
that in Israel, it will generate another, opposed, kind, such as that of al-Qa’eda.

What is censured as crime or deviance is now so obviously a political issue (see
Bergalli and Sumner 1997; Sumner 1997b). Adherence to legal principle is seen
by politicians as lawyers’ blocking efficient justice, and politicians make deci-
sions about the length of individual sentences. Most crime is not the subject of
trials with contested arguments and evidence but is summarily processed
through the expedient guilty pleas of the vast majority of charged but unrepre-
sented persons; a process frequently not even requiring the presence of the
offender, or witnesses, or lawyers, or a victim or even (who knows how
often?) an offense. The bulk of real punishment is not in the form of the prison
sentence or even a fine but in the loss of work, status, finance, and family, and, as
such, is imposed on the offender’s relatives as much as upon the offender.
Perhaps in a completely postmodern control system, as Scheerer once sarcastic-
ally suggested to me (see also Scheerer and Hess 1997), the authorities would
simply allocate crime convictions monthly to the whole population randomly
using the electoral register — this way, a more efficient, less expensive and more
democratic system could be produced without recourse to time-consuming legal
issues at all. The fact is that what we now have by way of a national regulatory
system, for most offenses, has by and large moved away from social control
involving shared meanings, participation, representation, and assent toward a
fully computerized cyber-control programmed to meet police performance
targets, combined with regular media spectacles to put flesh-and-blood convic-
tion into what would otherwise be an anonymous grind with a very low per-
centage of actual detections. We have, in the round, a vast amount of crime,
deviance, and rule-infraction with very low actual detection rates, but we also
have spectacular and vast amounts of fictional or factional crime drama on
television where the police always “get their man.” We have added a new,
entirely virtual, penality of terror onto modern disciplinary power. In this new
all-purpose control system, the postmodern culturalist perspective makes a lot of
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sense of something which appears to have little — and certainly bears little
resemblance to a system of social control.

Culturalism points to the fact that there are often many definitions or views of
“the crime or deviance situation” involving complex questions about chains of
victimization and the length of lineages of oppression. It sees us now enmeshed
in a network of conflicting meanings and perceptions; a fact which tempts many
to think that the best view, even if profoundly uncomfortable and ultimately
impractical, is a relativist one denying relevance or validity to any moral code.
Morality, like the social, has become immaterial in a world that prizes the
absence of moral-evaluative judgment and celebrates the removal of any kind
of discrimination or discretion. Even rights, rules, and evidence seem increas-
ingly immaterial. Justice now too often means mechanical rubber-stamping or
sheer emotional pressure conforming to politically correct but ephemeral “spin,”
irrespective of morality, rights, rules, or evidence. These latter terms, and the
philosophies and practices they refer to, have been ditched by contemporary
sociology and cultural studies into the categorical dustbin of modernist
epistemology — as terms of an old discourse (see also Bauman 1989: 174-5).
Discourse is all: “all that is solid melts into air” (Shakespeare) — even crime
and justice. It is, however, rarely so to the general public whose common sense
not only distances it from the bland talk of politicians but also the mystifications
of social science. That public, as in Mannheim’s day, still needs democratic
representation to enable the freedom to be different but also protection from
crime, and the provision of a criminal justice system which produces social
justice.

Ultimately, despite its contemporary relevance, to say that crime and deviance
are cultural forms tells us little in the long run when culture can mean anything
and everything; and no more than the social did when it meant anything and
everything. Crime, either as a behavior or as a censure, undoubtedly has an
important cultural dimension, but we need to move beyond the infinity of
specifics toward some new universals which might act as guides and restraints;
otherwise anything could be censured or approved, depending on the political
and cultural standpoint of the decision-maker. Observing the cultural dimension
of crime and deviance cannot blind us to its potential for complete anarchy - a
condition which must be at the mercy of the rich and powerful rather than under
the control of the poor and meek, and therefore one of potentially massive
injustice. Nor can it be allowed to render us open to just any form of collective
regulation, whether arbitrary, partisan, or cybernetic. To be progressive, crimin-
ology has to be reconstructive and contribute to this process of moving beyond
the cultural.

This new century requires us to recognize that we do censure others and that
the big issues surround the question of exactly how “social” is a censure of
something or somebody as criminal or deviant. These issues are {a) whether our
censures are democratically supported censures or mere partisan instruments of
self-interest, (b) whether even our democratic censures will benefit anyone and
produce a healthy society, (c) what social and individual health mean and how is
their meaning to be constructed, (d) how censures are to be fairly applied in a
mass multicultural society, and (e) to what purpose we censure. The social is now
a question, not an answer.
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A Harry EnbDING:

Whether we use the word “social” in any meaningful way or even at all, today
most of us believe that society as we knew it has gone. The privatization of
public services is its key indicator. As one ex-health-service worker said to me,
explaining why she had quit: “the feeling has gone.” No academic has summar-
ized it more succinctly. In the UK, Margaret Thatcher once declared that society
did not exist and waged a war against sociology, trade unions, and the welfare
state. The return to free-market economics, the “rolling-back” of welfare, and
the politics of neo-liberalism from 1979 onwards meant that we are back to a
new type of Hobbesian war of all against all, with the power of commercial
interests winning most battles. The “social” institutions, practices, or values
which mean anything are those we have re-created or protected in our own
pockets of resistance. They are the gains or conservations of a recalcitrant
human desire to remain human and therefore part of a collective. The idea of
a society has become a mere dream again, not a reality. The reality is a continu-
ous struggle to maintain associations, and the values and norms of association,
in an increasingly materialistic but immaterial world. Many of us understand
those values, both as principles and as things of great worth, whether as forms of
social capital, spiritual sustenance, or pleasure, but the world of globalized
capitalism constantly pulls us in other directions toward that all-consuming
black hole that is the dominance of things, individualist greed, and impersonal
organization.

But we have to dream to achieve. A reconstructed “social” has to become a
strong utopia again. Optimists would see it in process of reconstruction through
social democracy, or perhaps the anti-globalization movement; pessimists view
the reformers as stricken with the same old Nietzschean will to dominate,
destroying much more social value than they create. The social cannot be
sensibly used as a descriptor of societal reality today other than meaning that
it has been collectively produced: but then do “we” really feel guilt for the crimes
of the powerful? Were their historic sins really “our” crimes?

Crime and deviance are much better understood not as social constructions
but as the dominant censures of the day, reflecting dominant economic, political,
and cultural interests and preferences and targeting the groups, individuals, and
acts offending those interests and preferences. A particular censure of crime or
deviance, and the level of its enforcement, may approximate to some democrat-
ically shared “social” value to some degree, and may even contribute to some
poorly defined social health, but as a whole censures and their enforcement tend
to reflect the antisocial interests of capital, patriarchy, and ethnicities. In that
way, the major “crimes” often remain uncensured and unpunished. The body of
dominant censures in the capitalist world is barely more “social” than it ever
was. Humanity in all its interdependent forms has, for example, a profound
social or collective interest in the preservation of the environment and indeed the
planet itself, but international authorities do little to censure or regulate environ-
mental destruction or to support a healthy diversified survival. Disease, dis-ease,
and crime also remain interlinked, at considerable expense to the wealthy
nations: the cost to the USA of the crime of September 11, 2001 far exceeds
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the cost needed to reduce disease in Africa to bearable levels, to compensate the
scarred people of Bhopal (see Pearce and Tombs 1993), or to produce a solution
in the Middle East — and this suggests that the international social policies of the
United States should address causes before dealing with expensive symptoms.
This fact takes us back to the early eighteenth century in Europe, just before the
last rise of a biopolitics to produce a more social order, or even to Germany in
1945 just before the Marshall Plan. Faced with the potential damage of violent
resistance, epidemics of disease, global deflation, and environmental tragedy,
today’s rulers must face the fact of interdependence in a global economy and
recognize their own self-interest, let alone ours, and begin a new wave of social
reconstruction. As always, crime and deviance cannot be disentangled from the
social facts of collective life.

It is misleading to say that crime and deviance are social constructions when
there is so much doubt, confusion, and fear about what “the social” actually is or
when they are so often a response to social destruction. The twenty-first century
may well demand answers to all the questions that the twentieth century left very
unresolved: questions about the limits to the legal rights of the individual or the
corporation over the good of the collective, the life-giving priority of our social
obligations, the ethical means whereby social justice is to be achieved either
locally or internationally, the nature and limit of political representation, the
possibility of survival without the reconstruction of some kind of social order,
and the possibility of reconstructing a social order at all. These answers will, we
can only hope, produce a radical re-drawing of the map of social censures and
our way of, and purpose in, enforcing them,
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Theories of Social Control and
the State between American and
European Shores

DARIO MELOSSI

The question of social control — defined as such - first emerged within North
American society at the beginning of the twentieth century. It accompanied the
further development of that society, and was “exported” to Europe and contin-
ents where sociology flourished, especially after World War II. It is an idea
closely related to a type of society defined as “democratic,” with a very special
understanding of democracy: a society where social order is largely based on the
participation of a large number of its members and the construction of a
consensus therein. From this perspective, the first kind of democratic mass
society was in fact the United States (together with a few Northern European
societies) in the first half of the twentieth century. After World War II, and then
again after the end of the so-called “Cold War” in 1989, this model was slowly
and tentatively extended from these pioneering areas into the furthest reaches of
the world, from continental Europe to Japan, from Asia to Latin America.
Whereas up to the second half of the nineteenth century, political theory
dominated the rhetoric of social order and its construction, basing it in such
concepts of political and legal philosophy, as the state, the social contract, and
individual rights, at the turn of the century this conceptual equipment did not seem
to be able any longer to capture the peculiar circumstances of the construction
of consensus in a mass democratic society (Melossi 1990). Tocqueville, in his
profoundly visionary and far-seeing Democracy in America (1961 [1835-40]),
had already noted the peculiarities of a society where power rests on social
interaction and the construction of a consensus internal to such interaction. It
was, however, with the making of the first radically “modern” society, the United
States after the conclusion of the Civil War, with the accompanying phenomena of
accelerated industrialization, urbanization, and mass immigration, that the trad-
itional tools of political science appeared for the first time wholly obsolete. These
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new developments particularly concerned ideas of the state and sovereignty that
were both contemptuously rejected by the founder of modern political science in
the United States, Arthur Bentley:

The “state” itself is...no factor in our investigation. It is like the “social whole”:
we are not interested in it as such, but exclusively in the processes within it. The
“idea of the state” has been very prominent, no doubt, among the intellectual
amusements of the past, and at particular times and places it has served to give
coherent and pretentious expression to some particular group’s activity...I may
add here that “sovereignty” is of no more interest to us than the state, Sovereignty
has its very important place in arguments in defence of an existing government, or
in verbal assaults on a government in the name of the populace or of some other
pretender, or in fine-spun legal expositions of what is about to be done. But as soon
as it gets out of the pages of the lawbook or the political pamphlet, it is a piteous,
threadbare joke. So long as there is plenty of firm earth under foot there is

no advantage in trying to sail the clouds in a cartoonist’s airship. (Bentley 1908:
263-4).

Alessandro Passerin d’Entréves noted, about statements such as this one by
Bentley, that “[t]he disruption of the notion of the State in modern political
science is such a challenging and portentous event that it is surprising no detailed
study should yet have been made to account for it and to explain it” (1967: 60).1

This was the social and political environment within which the concept of
social control was instead created. Contrary to the traditional conceptualiza-
tions of political theory, social control belonged in the realm of the social — and
was part of the theoretical toolbox of a rising corporation of social scientists. It
also had, however, another interesting particularity: it was not intended for a
philosophical description of the world. It was rather linked with an idea of social
intervention and reform, “social engineering,” as it was revealingly called at the
time. It was not an instrument to describe the ideal and impose it on civil society
through the might of the political and legal weaponry, as had traditionally
happened in continental Europe. It was instead an instrument for building social
order from within the very core of civil society.

As soon as “social control” took its very first steps, however, it became evident
that many were the ways in which it could be conceived. First of all, social
control could be one or many, or conceptions of social control could refer to a
“monist” or a “plural” view of the world and the type of social order therein. In a
related way, social control could be connected to either a conflictual or a
consensual view of that same world, so that on the one hand we may schematic-
ally think of monist-and-consensual theories of social control and on the other of
plural-and-conflictual theories of social control. Finally, another crucial distinc-
tion soon became clear. Social control could be seen either as a “reaction” to
something undesirable happening within the social context (a rupture of bal-
ance, a deviance, an event to be censured (Sumner 1994) ), or as a force or power
that “constituted” social order in an active, suggestive, affirmative manner
(Foucault 1978 [1976]). Whereas in the former case social control expressed
the power to say “no,” in the latter case it expressed the power to suggest
behavior. It is often the case, finally, that monist and consensual theories of
social control tend to be reactive (in this case it is the rupture of the original
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balance, “deviance,” that the social scientist has to explain) and that plural and
conflictual theories tend to be affirmative and suggestive (and in this case the
burden of proof is rather placed on the strategies and mechanisms of social
control).

From THE Oricins To THE CHICAGO ScHOOL

Edward A. Ross was the first, in 1901, to introduce the term “social control” as a
major organizing theme of sociology. Framed in the dominant social Darwinian
scheme of the time, the term itself was derived from a rather casual usage in
Herbert Spencer’s Principles of Sociology within the treatment of what the
British philosopher called “ceremonial institutions” (1904 [1879]: 3-35). How-
ever, already in Ross’s work, one can find some of the main themes that relate the
birth of sociology in Europe in the nineteenth century to its future development
in North America in the next century. Ross connects a critique of capitalism
(McMahon 1999: 9) and of the traditional reliance on “the state” by ruling elites
on both sides of the Atlantic, to a critique of economics and political science, the
two prestigious and age-honored disciplines with which the newborn discipline
of sociology had to contend. As Engels had stated some time earlier, when he
referred to a “state” that is on its way out “into the museum of antiquities, next
to the spinning wheel and the bronze axe” (1972 [1884]: 232), so for Ross the
antics of “Government” are “archaic” and belong in “the museum of history”
(1959 [1901]: 80; see also McMahon 1999: 37,47, 51). This kind of observation
would have become a leitmotiv of early twentieth-century North American
social sciences, from the innovative Arthur Bentley, as we have seen above, to
the main representatives of the Chicago school of sociology. At the same time,
Ross established a connection between the shifting reliance of the social system
on either “political” means, “operating through prejudice of fear,” or “ethical”
means, “mild, enlightening and suasive,” and the basic nature of such a system,
whether it is constituted through heterogeneity or homogeneity (1959 [1901]:
124-5). The greater the degree of heterogeneity, the greater the reliance on
“political” means (a line of thought that can also be traced from Tocqueville to
Durkheim to Gramsci [Melossi 1990: 100-3]).

Ross’s idea of democracy typified a Midwestern, agrarian, nativist democracy
(McMahon 1999: 107-35), as C. Wright Mills was famously to point out in
one of his early essays (1963a [1943]). Accordingly, the problem of assimilation
of new immigrants was paramount in Ross’s interests, from the standpoint of a
superior moral attitude typical of the American, white, and Protestant Common-
wealth and contemptuous of the poor manners of the newcomers, often non-
Protestant, non-urbanized and of “suspicious” “race” (Southern Europeans,
Jews, etc.). Ross’s position represented therefore the American counterpart to
an elitist position that had developed for a few decades already in European
social sciences, expressing fear and resentment for the unwelcome entrance of
“the crowd” or “the masses” into the social and political life of European
societies. This attitude had found voice in works such as Gustave Le Bon’s The
Crowd (1960 [1892]) or Scipio Sighele’s La folla delinquente (1985 [1891]) (The
Delinquent Crowd). In so doing, European class elitism was transformed into a
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class and ethnic elitism in America. The migrant “surplus” masses that crowded
the European countryside and that moved to European cities, either to embark
on the adventure of migration or to remain as a “reserve army of labor” for
domestic capitalism, were then doubly labeled “uncivilized” and “dangerous,”
first by their own elites, then by the elites of the host countries, such as Argentina
or the United States (Teti 1993; Salvatore and Aguirre 1996).

However, such a backward-looking attitude, if it was perhaps appropriate to
the old-fashioned socioeconomic and class structure of Continental Europe
(rapidly evolving toward their disastrous Fascist outcomes), became quickly
unacceptable within the context of the fast-paced development of the United
States in the Progressive Age. The elitist attitude was certainly not to disappear.
Rather, its intentions and goals were to be transformed into a project of inclusion
and incorporation of these emerging crowds within the main social covenant.
The concept of social control, the “great social secret” Ross had discovered
(McMahon 1999: 31-56), became central to this new enlightened elitist project,
at that crucial juncture in the development of American social science encapsu-
lated within the Chicago School of Sociology and Pragmatism - the only genu-
inely “American” philosophical orientation. It was a concept of social control
that was all-pervasive because it responded to the need of the new society to
incorporate large masses of newcomers in its midst, on grounds of a factual
cooperation rather than through the traditional authoritarian instruments of
politics and the law.

Many of the themes announced in Ross’s pioneering contributions were to be
developed in that budding school of sociology, at Chicago, particularly by
Robert E. Park, the man who would personify, intellectually and administra-
tively, Chicago sociology. In his German dissertation, Masse und Publikum (The
Crowd and the Public, 1972 [1904]), Park tried to give an answer to the fervent
debate that had been central to European social sciences. Park had formerly been
a journalist, and he was not afraid of the crowd. On the contrary, in a typical
“American” manner, he conceived of the crowd not as a dangerous, dark,
subversive force, but as something that could be domesticated, tamed, enlight-
ened, by turning it into a “public opinion.” This had already been Durkheim’s
position in Professional Ethics and Civic Morals (1958 [1898-1900]) but Dur-
kheim, in a characteristically French way, had seen this project as the task of the
state, “the organ of the social thought” (Durkheim 1958 [1898-1900]: 49-51).
For Park instead it is the free intellectual enterprise of the elites that could fulfill
that civilizing function. It is no surprise then that, in Robert E. Park and Ernest
W. Burgess’s extremely influential Introduction to the Science of Sociology,
social control is proclaimed “the central problem of society” (1969 [1921]:
42). At about the same time, Park studied the issue of “the immigrant press”
and “its control” (1970 [1922]). This was a very charged political issue in those
years, following the International Workers of the World (IWW) famous “free-
speech fights,” World War I and the debate about the loyalty of the enemy
immigrants, and especially the “red scare” after the Bolshevik revolution in
Russia. In this essay, characteristically, Park concluded that the only way to
break down ethnic or political barriers was to favor the development of immi-
grant discourse toward a shared and more universalistic conceptual and linguis-
tic horizon, a position that was very much like the one being advanced at the
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same time in the dissenting opinions on matters of free speech submitted by the
most enlightened and innovative members of the Supreme Court, such as Justices
Louis Brandeis and Oliver Wendell Holmes (Kairys 1982).

The author, however, who would give theoretical dignity to such views
and who would develop and make them available for theorizations of a later
period, was George Herbert Mead, a philosopher in strict contact with the
tradition of American pragmatism and especially with John Dewey. The point
of view of pragmatism was deeply connected with the construction of a
mass democracy in “progressive” America. Democratic political life — as well
as a dynamic industrial capitalist society — both required a convinced, consensual
acceptance by society’s members. The problem of the construction of consensus
~ the way in which the members of a common enterprise come to see “eye to eye”
on matters of common concern — set the stage for Mead’s theory of social
control. For Mead, in a move that was intendedly antagonistic to a Cartesian
type of philosophy, the constitution of “society” and “self” are one and the
same thing. The process that links these two aspects is indeed social interaction,
because the development of a self — and eventually of a strong “I” — and of
social control, are predicated on the specifically human ability of assuming
the attitude of the other, an other which, in its most developed form, is a
“generalized other” (Mead 1964 [1925], 1934). The development of the self is
possible only insofar as the self is subjected to social control, the process
by which our very impulse toward developing our personality and individuality
pushes us to assuming the standpoint of others — the very premise of
individualism.

Only in so doing will we eventually become able to assume the position of the
“I” and strive therefore for freedom and “authenticity.” However, to place at the
center of the social process the issue of interaction means to place at the center of
the social process the question of communication, and therefore also of the mass
media of communication. Especially at the level of the generalized other, in fact,
communication becomes paramount, and face-to-face interaction gives way to
more generalized, universalistic, and standardized forms of communication.
This is the juncture at which the more specifically political struggles in the
arena of social control open up, and the tensions and conflicts between democ-
racy and social control become sharpest. It follows in fact from Mead’s ideas that
those agencies that have the highest power to constitute a universe of shared
meanings in society are those which are able to exercise the deepest form of
social control. It also follows from this (not only from Mead’s ideas but from the
whole oeuvre of the Chicago School), that the whole superimposition of legal
and political structures basically rests on social control and the only chance of
such structures being somehow effective lies in trying to influence the general
constitution of meaning, entering in competition, so to speak, with other agen-
cies and other conceptual structures. The distribution of the chances of influ-
encing the constitution of meanings is not at all reflective, however, of the
distribution of political rights, which are of course individualized. On the
contrary, such distribution has become more and more concentrated in society,
following and accompanying the concentration of economic and political power
— an overall line of thought that was expressed in terms of political philosophy
by John Dewey in The Public and Its Problems (1927).
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Tue New DeaL anDp Sociar CoNTROL

Some of the themes that had been developing at a micro-sociological or theoret-
ical level within American sociology between the Progressive Age and the 1920s
were to become common parlance in the dramatic period that followed the
aftermath of the “Black Friday” of October 29, 1929 when the most serious
economic crisis in the history of the United States was set in motion by a
spectacular crash of the stock exchange. During the next three years, prices
and production plunged, whereas bankruptcies and the number of the un-
employed skyrocketed to previously unseen heights. In 1932 Franklin Delano
Roosevelt was elected President in a landslide on the basis of a program where he
announced a progressive “New Deal” to the American people.

Many contemporaries interpreted this succession of dramatic events as the
definite demise of capitalism or, at the very least, of a phase in its history,
unbridled “laissez-faire” capitalism. Whereas the role and function of the federal
government started to be greatly strengthened in all areas of economic, political,
and cultural life, Americans were obliged to give much more attention to the
events that were taking place at the same time in Europe. There, the co-mingling
of the political and the economic had taken two different paths, on the one hand
with Communism, in the land of the Bolshevik revolution, and on the other with
Fascism, or, as it was later called in Germany, with a “nationalist” variety of
“socialism.” With the New Deal Roosevelt chose to follow a third way, so to
speak, in which massive “social” powers of intervention and “control” of the
economy would not be accompanied by policies of publicization and national-
ization of property. In so doing, Roosevelt helped to create the complex political
and economic model of capitalism that was to triumph first over Nazi-Fascism in
1945 and then over Communism in 1989.

The ideas and conceptualizations of a “social” type of “control” that had been
developing in the country for almost thirty years — Ross’s influential and pion-
eering book having been published in 1901 — came at that point to full fruition.
The idea of social control moved from the areas of urban sociology, sociology of
deviance, social philosophy, and the philosophy of education, to the center stage
in social organization, the fields of economics, and the law. John M. Clark’s
Social Control of Business (1926), Adolf A. Berle, Jr. and Gardiner C. Means’s
The Modern Corporation and Private Property {(1932), Roscoe Pound’s Social
Control Through Law (1942) (whose concept of social control had been expli-
citly influenced by Ross (Geis 1964} ), as well as the production of a “realist”
strain of legal philosophy by authors who were often also involved in the politics
and administration of the New Deal, were the intellectually remarkable conse-
quences of this redefinition of the main themes and motifs of society.

At the same time, the coming to maturity of an American strain of welfare and
regulated capitalism within the framework of mass-democratic society — most
dramatically emphasized in the recognition of unions’ rights after a bitter
struggle between the federal government and a backward-looking Supreme
Court — was to profoundly change the contours of American society. The
mobilization of all the energies and forces of society during the economic
recovery and the war economy was to give the nation a sense of cohesion and
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compactness, and also of a worldwide role that went far beyond the Monroe
Doctrine. Together with the stop to the massive immigration that had character-
ized the country between the second half of the nineteenth century and 1924
(when Congress established strict quotas based on national origin), this situation
helped to reformulate the focus of sociology from the fragmented, conflictual,
and open-ended outlook of pragmatism and the Chicago School to a more
unified, consensual, and structured vision of the world that would accompany
the move of the core of American sociology from Chicago and the Midwest to
the East Coast and especially the great Eastern universities. In fact, the social
theory that a young professor at Harvard, Talcott Parsons, was to develop
between The Structure of Social Action (1937) and The Social System (1951)
probably constituted the clearest expression of this conceptual change. Through
an original incorporation and revisitation of the great European sociological
authors of the previous period, from Durkheim to Weber, from Pareto to Freud,
Parsons redefined the central problem of sociology as “Hobbes’ problem of
order” (Parsons 1937: 89-94), strengthening and powerfully structuring sociol-
ogy’s traditionally competitive stance toward economics and political science.
There was continuity and at the same time rupture in Parsons’s proposal.
Sociology’s traditional aversion toward the radical methodological individual-
ism of economists, lawyers, and political scientists was strongly reaffirmed but
this was done within a masterful reconstruction of a concept of a social system
in which normative, “moral” and “non-rational” elements were decisively
emphasized.

Within such a complex program also the role and function of “social control”
were greatly reformed. The process of “socialization” of the young within the
social system was now paramount, and Parsons redefined social control essen-
tially as the reaction against a “deviance” that has its origins in the failed
socialization of individuals or groups. Chicago’s often empiricist and atheoreti-
cal but stimulating and suggestive concept of plural and conflictual social worlds
— that well mirrored the life of the city in the age of great migrations — gave way
to a society which conceived itself as having to accomplish a process of social-
ization (and, in the background, “Americanization”) into a unified and cohesive
social system, a system that had defeated the economic crisis, and that was
readying itself for the defeat of the twentieth-century (Fascist and Communist)
competitors on the global scene. Within its national laboratory, this social
system was already experimenting with the project of exporting the specific
and novel type of social organization it had discovered and developed, eventu-
ally setting the stage for its worldwide hegemony.

Parsons’s intellectual solution to the Hobbesian problem, somehow resulting
out of an integration of Durkheim with Freud, was the idea of an “internal-
ization” of the sovereign that mirrored closely some of Freud’s “meta-
psychological” works, such as Totem and Taboo (1955 [1913]). While at the
same time developing Chicago’s main motifs but also “normalizing” them,
Parsons incorporated Hobbes’s voluntary, rationalist, social-contractual solution
within each individual, a non-rational product of his or her successful socializa-
tion. Accordingly, the concept of “deviance” was demoted from an effect of a
wanting social organization, 4 la Shaw and McKay (1942), or even of an
alternative social organization, 4 la Sutherland (1973 [1942]), to that of a
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wanting process of socialization, ultimately rooted in the individual. Accordingly,
mental illness became the paradigm of deviance, in the same way in which
psychotherapy became the paradigm of social control (Parsons 1977 [1970]). It
is significant that in the theory of deviance closest to Parsons’s, the “theory of
anomie” of his student and colleague at Harvard, Robert K. Merton (1938), the
lack of internalization of norms concerning either the prescribed goals of society
or, and especially, the means to be used in order to reach such goals, is conceived to
be the source of deviance. Deviants became therefore either opportunists or
misfits, with lip-service being paid to a residual category of “rebelliousness.”

NEeo-CHICAGOANS

While triumphant Parsonianism, as the appropriate Weltanschaung of the age,
was progressively conquering center-stage, another more subterranean line of
thought was developing post-Chicagoan motifs, especially in their more inter-
esting Meadian variations. In the 1940s Edwin Sutherland, C. Wright Mills and
Edwin Lemert further worked on an interactionist, plural, and conflictual con-
cept of social control and pointed in the direction of what would later bloom as
“labeling theory” under different social conditions.

Almost straight from one of the most loved German philosophers in Chicago,
Georg Simmel (1955 [1908]), Edwin Sutherland developed his central notion
of how “normative conflict” from the standpoint of society appears as “differen-
tial social organization” and from the point of the individual appears as
“differential association™; a theory of “criminal behavior” that rested on a
concept of general human behavior and social organization (1973 [1942]).

Even closer to Mead was, however, the early work of C.Wright Mills, first in
his dissertation, later published as Sociology and Pragmatism (1966 [1942]),
then in essays such as “Situated action and vocabularies of motive” (1963b
[1940]), where Mills developed Mead’s concept of social control in a linguistic
and historical-comparative direction that, through his collaboration with Hans
Gerth (Gerth and Mills 1946), put him in contact with Weberian sociology. In
Mills’s view — a linguistic view fostered in those years also by other Pragmatist-
inspired theorists, as Kenneth Burke (1969 [1950]) — social control is exercised
through the establishment of “typical” or “normal” “vocabularies of motive.” In
these contributions by Mills transpired the increasing disillusionment of the
Pragmatists, especially John Dewey (1927), with the “corruption” of democracy
brought about by the crystallization and stiffening of its essential lymph, public
debate, within a field of mass media of communication more and more occupied
by large corporations, and dominant economic, cultural, and political centers.
This argument would be eventually spelled out at length in what appears today
to be C. Wright Mills’s most “visionary” contribution, The Power Elite, a book
published almost half a century ago, in 1956, but whose message appears
(unfortunately) to have become more and more topical!

A clear overturn of Parsons’s “homeostatic” concept of social control could
then be found in a strikingly innovative piece by young sociologist Edwin Lemert
in one of his early articles (1942), where he opposed a concept of “active” social
control, “a process for the implementation of goals and values,” to Parsons’s
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“passive” concept, as he later explained (1967a [1964]: 21). He was also to
present an idea of social control as producing deviance, the process that, a few
years later, Lemert was to term a “secondary” concept of deviation (Lemert
1951, 1967b). The legacy of Sutherland, C. Wright Mills (who would die
prematurely in 1962 at the age of only 45!) and Ed Lemert, who would be
among the protagonists of the successive movement, would loom very large in
the renewal of sociology, and especially of a critical “sociology of deviance”
inspired to labeling theory, during the 1960s and early 1970s.

SociaL ConTroL BETWEEN LABELING THEORY AND A RESURRECTED
LEvIATHAN

Howard Becker’s famously sharp statement, in his introduction to Outsiders
(1963: 9), that “deviant behavior is behavior that people so label,” authorita-
tively opened the season of a “labeling theory” according to which official social
controls, created by “moral entrepreneurs,” perform a crucial role in constituting
deviance, at the same time as deviants, so defined, reproduce themselves and
their activities through the coming into being of more secluded and smaller
circles of social control. Becker remained true to the Pragmatist and Chicagoan
roots of his thinking in eschewing any reference to “the state” and referring
instead to “moral entrepreneurs,” such agencies, for instance, as the Federal
Bureau of Narcotics of the Treasury Department that in the 1930s had created
“the marijuana menace.” However, this “stateless” quality of social control was
not to last during times increasingly characterized by a sharpened sense of social
and political conflict.

“The state” in fact was to re-enter the scene prominently with the contribu-
tions by David Matza. Matza, first together with Gresham Sykes (1957) and
then in Delinquency and Drift (1964), maintained that “techniques of neutral-
ization” of moral censorship open up the possibility for a mood, or condition, of
“drift,” within which the neoclassical element of “will” (1964: 181) leads the
would-be deviant toward his or her path of deviance. Together with individual
will, in the politically hot late 1960s, the other pole of the classical contractualist
coupling, the state, was to re-emerge. So it did in fact in the following, crucial
work by Matza, Becoming Deviant (1969), where the steps of Howard Becker’s
marijuana-smoking deviant subject are retraced anew under the constellation of
“the ban” imposed by a sinister-looming “Leviathan,” in a view that was heavily
and unavoidably marked by the conflicts of the time, from the Vietnam War to
the civil rights struggle, from the student movement to antiwar demonstrations.

Matza’s work clearly marked a milestone in the development of future discus-
sions of deviance and social control. Matza’s neo-anarchist indictment of the
indecent travesties of power — which was at the same time committing the most
egregious crimes and labeling as such what seemed to be, in comparison, rather
minor occurrences (1969: 157) — connected with the contemporary reappear-
ance, within European social and political theory, of a neo-Marxist critique of
the state, most famously represented by the almost contemporary essay by
French philosopher Louis Althusser, “Ideology and Ideological State Appar-
atuses” (1971 [1970]).
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In this connection, labeling eventually went to feed a “critical” or “radical”
criminology movement that bloomed vividly in the mid-1970s in the United
States (especially around the Berkeley School of Criminology, closed by an act of
authority in 1976), the United Kingdom {with the National Deviancy Confer-
ence), Europe (with the European Group for the Study of Deviance and Social
Control and many journals), and various organizations and journals in Latin
America (Bergalli 1997). However, especially in the United States, the call by
David Matza and others for a renewed respect of the individuality, dignity, and
free will of the deviant soon became hegemonized by a rapidly escalating reac-
tionary counter-tendency that I have dubbed a “revanche criminology” (Melossi
2000). This literally “reactionary” counter-tendency changed the value-sign of
Matza’s coupling of the individual and Leviathan, and tried to restore the good
rights of Leviathan vis-a-vis what was described as a mounting wave of illegality
and crime committed by the most downtrodden elements of the working class
and especially by ethnic minorities. These theoretical developments accompan-
ied the age of the US “great internment” in the last quarter of the twentieth
century (Beckett 1997; Chambliss 1999; Garland 2001).

One of the (indeed very minor) victims of all this turmoil in the 1970s was a
sense of the (separate) history of concepts of state and social control, concepts
that became instead almost inextricably joined in an Orwellian “1984” dysto-
pian view (Cohen 1985) to which many other intellectual strains contributed,
such as the latest results of the apocalyptic view of the Frankfurt School (Mar-
cuse 1964), and the rising star of Michel Foucault’s ambiguous concept of
Panopticism (1977 [1975]: 195-228). The confusion was not diminished by
the fact that these were all conceptual weapons used in violent political critique
of both rapidly decaying socialistic totalitarian societies in the East, and social-
ism and welfarism in the West, from the perspective of a rising neo-liberal
critique. It is no surprise then that in a much repeated statement, Stanley
Cohen could dub social control a sort of “Mickey Mouse concept” (1985: 2)
even if, one should note, Cohen’s own contributions (Cohen 1985, Cohen and
Scull 1983), however rich in empirical detail, did not do much to make the
concept any less so, especially in theoretical terms, by failing to problematize the
relationships of the state to social control.

THe CurreNT PrREDICAMENTS OF SociaL CoNTROL

It is quite true, however, that theories of social control have found it difficult to
resist the onslaughts of the last quarter of the twentieth century, an onslaught
coming from two opposing and apparently polarized fields, one from Europe
and the other from their own American backyard. The European onslaught
followed in the steps of Foucauldian developments, in which themes and sugges-
tions that had been familiar to American social and political science for almost a
century were reshaped, transformed, and translated into a language unrecogniz-
able to social scientists. The American onslaught consisted instead in a progres-
sive obsolescence of the “social” aspect of social control within sociology and
especially criminology, in the context of a type of culture David Garland has
recently defined as a “culture of control” tout court (2001).2
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In the hot, hot, late 1960s, when napalm bombs were falling on the very, very,
faraway jungles, villages, and cities of Indochina, when students were clashing
with police in numerous American campuses, when Black Panthers were patrol-
ling the streets of West Oakland, and when “crime” and a “drug market” had
been surging for many years of the decade, sociologists raised and trained in the
Parsonian paradigm reacted to what was happening in very different ways. On
the one hand, as we have seen, theories of social control were bent toward an
increasingly critical guise, becoming intertwined with politics and “the state,” in
a converging mode with the hegemony of a Marxist/anarchist paradigm within
equally riotous Europe. On the other hand, a right-wing, revanchist response
was taking shape, which went to join the more general transformation of the
American mind that tentatively emerged under the Nixon years and then
affirmed itself more and more under the Reagan and Bush Sr. presidencies.
This was a response that essentially identified the crucial problem of American
society in a coming-apart of the social fabric, a relaxation of all the principal
agencies in the production and reproduction of morality, a re-emergence of an
animalistic anarchistic uninhibited “monster” lurking within each one of us but
especially in those who — as Marx would have said — had less to lose and more to
gain, those at the bottom of social stratification, who also happened to be those
belonging to certain ethnic minorities.

Parsons had identified “the central problem of society,” as we have seen, in the
“Hobbesian problem of order,” but his answer, along Durkheimian and Freudian
lines of reasoning, had been different from that of Hobbes. For him, the solution
was no longer the (legitimate) might of Leviathan but was the incorporation, the
internalization, of Leviathan within each one of us. The deviants were those for
whom, for whatever reason, such internalization had gone somehow wrong.
These were the deviants to whom was to be applied a remedial, homeostatic,
reactive type of social control. In Causes of Delinquency (1969), Travis Hirschi
was to give a slightly different twist to this familiar story. “The question”, he
wrote, is not “Why do they do it?” It is rather, “Why don’t we do it?,” to which a
somewhat cynical comment ensued: “[t]here is much evidence that we would if
we dared” (1969: 34). The tables were therefore turned, in a sense, in a direction
that became increasingly popular in the years to come, a concept of criminality
and deviance as a mundane, almost trivial, occurrence. The next step was to be
the utmost lack of interest in the makeup, morality, and destiny of the “doers”
and an increasing interest instead in ways of protecting “us,” the potential
victims, a “criminology” of “everyday life” (Felson 1998). Hirschi’s answer to
“Why don’t we do it?” turned out to be not very dissimilar from the traditional
answers. We do not do it because we have “bonds” to society of various sorts, we
have an emotional investment in relations with others, both significant and
anonymous, and therefore we restrain ourselves from our most luciferous im-
pulses. Is this very different from saying that deviants do it because they are not
restrained?®> Apparently not, but the point is, in my view, that this whole
orientation of deviance studies contributed to a sense of taken-for-grantedness
of criminal behavior and “criminals.” Such taken-for-grantedness meant also a
fundamental lack of interest, sympathy, and compassion for the destiny of “the
other.” From here the path was certainly not too long to the next stage, when the
image of a deviant “predator” “lurking in the dark,” a street-fighting animal, a
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“monster” rich in specific historical connotations, became central to the Ameri-
can economy of representation {Melossi 2000). This imagery climaxed around
the time of the presidential contest between George Bush and Michael Dukakis
in 1988, when Republicans unabashedly played the card of “Willie” Horton, “a
wonderful mix of liberalism and big black rapist,”* going in and out of the
American court and prison systems.

The other path along which theories of social control traveled most product-
ively in the last quarter of the twentieth century was one where the term “social
control” was seldom used, the “European” path indicated in the work by Michel
Foucault, especially in Discipline and Punish (1977 [1975]). Whereas, on the
one hand, Foucault’s stress in Discipline and Punish on the “dialectic” — as
Horkheimer and Adorno would have called it (1972 [1944]) — between a
rhetoric of Enlightenment and liberalism centered in individual rights and safe-
guards, and a “penitentiary project” substantiating a very strong vision of man
and society, was undoubtedly post-if not neo-Marxian, on the other hand his
rejection of any type of teleological epistemology or writing of history locates
him resolutely beyond Marx and Marxism. More particularly, Foucault was
among the authors who, in a 1970s Europe that was at the same time exiting a
period of intense hegemony of Marxist theory and experiencing a deep disillu-
sionment with the hopes of what was then called “realized socialism,” brought
about a very healthy, even if somewhat puzzling, “disenchantment” with any
preconstituted reading of the destiny of the social world. His damning critique,
in the following “Introduction” to The History of Sexuality (1978, entitled in its
French original La volonté de savoir [1976]), of some of the shibboleths of the
immediately previous years, such as “repression,” “liberation,” and “the state”
(picked up again thereafter in an essay called “Governmentality” (2000)[1978])
simultaneously touched a raw nerve and helped prepare a free slate on which
new ideas, concepts, and visions could start afresh. Foucault’s indication of the
connections between the world of production and the apparatuses of cultural
reproduction in the centrality of the imagery of the Panopticon in Discipline and
Punish, his stress on what he called “Panopticism” in the welfare stage of
industrialism and capitalism, and finally his decisive reclaiming of power rela-
tions from the state concept in La volonté de savoir and “Governmentalité,”
worked to constitute the signposts of a new manner of thinking social control
even if, as already mentioned, “social control” is nowhere to be found
within Foucault’s conceptual toolbox. This very fact is, however, something
that should give us pause, in light of the century-long development of the
concept as we have reconstructed it, especially in relation to the tradition of
American sociology.

As we have already mentioned, Foucault’s conceptualizations and contribu-
tions belong inherently in European thought, and more specifically in that
particular conjuncture of European thought in the 1970s when the disillusion-
ment of Europeans with socialism and Marxist theory ushered in the realization
- which was then celebrated under the label of “postmodernism” - that political
thinking and acting could not be supported by any “grand narrative” somehow
reassuringly “external” to our acting. The latter especially, however, had been the
very starting point of American Pragmatism. As Richard Rorty wrote in 1983,
“James and Dewey. .. are waiting at the end of the road which...Foucault and
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Deleuze are currently travelling” (xviii). One has the impression, in other words,
that Foucault allowed for the introduction within European social thought,
through the elaboration of an apposite new vocabulary, of themes and motifs
that had already been belabored at length within American political and social
science, exactly at the point when the social model produced in the North
American context was readying itself to become hegemonic over Europe and
tendentially over the entire globe, with the impending fall of realized socialism.
First in La volonté de savoir, when he wrote that “[i]n political thought and
analysis, we still have not cut off the head of the king” (1978 [1976]: 88), and
then in “Governmentalité,” Foucault dismissed the concept of the state:

the excessive value attributed to the problem of the state is expressed, basically, in
two ways: the one form, immediate, affective, and tragic, is the lyricism of the cold
monster we see confronting us. But there is a second way of overvaluing the
problem of the state, one that is paradoxical because it is apparently reductionist:
it is the form of analysis that consists in reducing the state to a certain number of
functions, such as the development of productive forces and the reproduction of
relations of production, and yet this reductionist vision of the relative importance
of the state’s role nevertheless invariably renders it absolutely essential as a target
needing to be attacked and a privileged position needing to be occupied. But the
state, no more probably today than at any other time in its history, does not have
this unity, this individuality, this rigorous functionality, nor, to speak frankly, this
importance. Maybe, after all, the state is no more than a composite reality and a
mythicized abstraction, whose importance is a lot more limited than many of us
think. Maybe what is really important for our modernity — that is, for our present —
is not so much the statization of society, as the “governmentalization” of the state.
(Foucault 2000 [1978]: 220)

If the reader thinks she might have read something of the kind recently, it may
have been a few pages above, when we quoted the words penned by Arthur
Bentley about eighty years earlier. At the same time, this “governmentalization,”
of the state but especially of society, had been discussed by American social
scientists under the label of “social control.” To make a long story short,
Foucault explained to Europeans, in a language they could understand, a few
essential things that Americans already knew. Such “things” would have soon
concerned Europeans too, and had something to do with living under the new
conditions characteristic of a globalized society. All of this is particularly rele-
vant for the issue of social control. Foucault’s emphasis on the intimate connec-
tions between “truth,” “discourse,” and “power,” as well as his barely sketched
critique of a state-centered model, unfolded within a type of society where social
control — as Dewey, Mead, Mills, and many other North American sociologists
had cogently predicted — was more and more the matter of constructing a
common mind and language than that of manipulating laws and guns. In
a mass democratic system — that only in the 1970s was coming to maturation
in Europe - it could not be otherwise. The realization that the construction
of this common mind and language was taking place within the arena of the
mass media of communication was the inevitable corollary of such overall
development.
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In Concrusion: Law aND SociaL CoNTROL

The broader concept of social control that one can reconstruct in the history of
sociological thinking from Ross to Mead and Mills, to the labeling theorists to
Foucault, carries remarkable consequences also for the usual criminological
tendency to reduce social control to what Donald Black (1976) has termed
“governmental social control,” that is, the law. At this juncture, we find the
increasing relevance of Emile Durkheim’s sharp insight, that “punishment is
above all intended to have its effect upon honest people” (1964 [1893]: 63). In
other words, what we think as social control proper is subsumed under a much
broader concept of social control that concerns the world of our representations.
Within it, the legal definitions of good and evil certainly play a very important
role but we should be aware of not taking them too seriously. On the contrary,
“crime” can be seen as an instrument of social control, whereas this is framed
through the concept of crime as “non-governmental social control” as in Black
(1984), in the sense of “governing through crime” as in Simon (1997), or in the
more literal and ominous version of Matza (1969) and the critical criminological
tradition, i.e., as indeed a possible form of governmental social control. In a way
opposite to the hubris of the law, which sees social control and deviance as
something ordered by its will and command, these sociological perspectives
portray the law (and indeed the state) as resting upon the social foundations of
processes of control and deviance-definition. Within contemporary mass-
democratic societies (and even more so in their “globalized” stage) the disen-
chantment with concepts of law, state, and sovereignty places the study of
“social control” squarely at the center of our attention, in even closer connection
with what Mead called “the process of communication,” and in even sharper
relief than when E. A. Ross pioneeringly claimed to have discovered the “great
social secret.”

Notes

1 The overall argument presented in this essay is belabored at much greater length in
my The State of Social Control: A Sociological Study of Concepts of State and Social
Control in the Making of Democracy (Melossi 1990). See also Melossi 1997, and in
general the essays collected in Bergalli and Sumner 1997.

2 Unfortunately, Garland’s promising reference to the “limits of the sovereign State”
(1996) is not then followed through in its theoretical implications.

3 Later on, in a book co-authored with Michael Gottfredson (1990), Hirschi’s theory
switched to the concept of a lack of self-control, a want substantially invariant along
the life of the {criminal) individual.

4 In the words of one of the producers of the political advertisement about Horton in
the Bush campaign (Karst 1993: 73-4). Horton was the black Massachusetts convict
who raped a white woman while on a furlough program when Michael Dukakis was
Governor of the State, an episode that became a favourite card of George Bush’s 1988
presidential campaign against the same Dukakis.
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Criminal Justice Process and
War on Crime

MARKUS DIRK DUBBER

The year 1968 was a watershed year in the evolution of the modern American
criminal justice process. This was the year Herbert Packer published his magister-
ial overview of American criminal law and procedure, The Limits of the Criminal
Sanction (Packer 1968). There Packer famously distinguished between two com-
peting models at work in the criminal justice process, the “due process model” and
the “crime control model.” In Packer’s scheme, the due process model
operates from a presumption of innocence and places a premium on accuracy.
The crime control model, by contrast, proceeds from a presumption of guilt and
focuses on efficiency. The goal of the first is to do justice, that of the latter to
provide security. Although Packer was careful not to express too strong a prefer-
ence for one or the other, his sympathies for the due process model were plain
enough.

Also in 1968, presidential candidate Richard Nixon published a position
paper on criminal justice, entitled “Toward freedom from fear.” There he laid
out his vision of the American criminal justice process as a war on crime, fought
by “the peace forces” against “the criminal forces,” “the enemy within” (Nixon
1968: 129-37). While Nixon was not the first to conceive of a war on crime, he
was the first to have the vision and the power to put a program for the systematic
and comprehensive eradication of criminal threats into action (Vorenberg 1972;
Clear 1997). Three decades later, two million people were incarcerated, and
another four and a half million under non-carceral state control, adding up to
over three percent of American adults (Bureau of Justice Statistics 2001a; Bureau
of Justice Statistics 2001b).

That same year, the United States Supreme Court decided Terry v. Obhio
(United States Supreme Court 1968). In this case, the Court recognized a new
type of police search and seizure without probable cause — with only “reasonable
suspicion” — to suspect criminal activity. The Court thereby gave its constitu-
tional imprimatur to the comprehensive enforcement regime of the war on
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crime; Terry “stops” and “frisks” proved supremely useful in the identification
and incapacitation of criminal threats.

The final third of the twentieth century was the age of the war on crime, or
rather — as we will see — the police action against criminals. At the outset of the
twenty-first century, Packer’s gentlemanly balanced analysis, matching due pro-
cess against crime control, reads like a quaint missive from a sunken world of
fair play and rationality in punishment.

In one sense, the crime war model is an extreme version of Packer’s crime
control model. The crime war model controls crime by controlling criminals. It
eliminates threats not through deterrence or rehabilitation, but through incap-
acitation. It bends, and if necessary breaks, the rules of traditional criminal law
to get and keep human hazards off the street, by employing new sweep offenses,
like possession, to eliminate the enemy within.

In another sense, however, the crime war model goes far beyond Packer’s
crime control model. The crime war model proceeds not from the presumption
that every defendant is guilty, but that everyone is guilty. The crime war is fought
on behalf of the community of actual and potential victims against a community
of actual and potential offenders, where the boundaries between the two com-
munities track familiar, and politically potent, American socioeconomic friend-
foe distinctions of race and class.! By 1995, over 800,000, or almost one-third,
of African American males in their twenties were under carceral or non-carceral
state penal control (Mauer and Huling 1995). In some urban centers,
that proportion topped one-half (Tonry 1995: 4). At the end of 2000, black
inmates accounted for 46 percent of state and federal prisoners, and 10 percent
of black males between the ages of 25 and 29 were in prison, compared to one
percent of white males in the same age group (Bureau of Justice Statistics 2001a:
1, 11).

The concept of “victims’ rights” plays a central role in the political ideology of
the war on crime. In the final analysis, however, the conflict between offenders
and victims at the core of the crime war is regulated by the state. The essential
division in the crime war model is not between offenders and victims, but
between the state and everyone else. The primary function of the victims’ war
against offenders is to detract attention from the state’s control of the entire
population, victims and offenders alike, as a faceless mass of threats to its
authority (Dubber 2002a).

This state-based model of the criminal process goes back far beyond Packer, or
Nixon for that matter. It is rooted in the criminal administration model of the
early twentieth century, developed by a new breed of continental criminologists
~ including Lombroso and Ferri in Italy and von Liszt in Germany - and
championed by such American progressives as Roscoe Pound and Francis
Sayre (Lombroso 1911; Ferri 1897; von Liszt 1883). The criminal administra-
tion model is a model of criminal, rather than crime, control. Treatmentism, as a
theory of control, rather than of punishment, and of social control, rather than
of personal punishment, is simply the criminological version of the crime control
model. For treatmentism, from the outset, had two sides: progressive rehabili-
tation and repressive incapacitation. As Packer himself put it, without fully
appreciating its significance, incapacitation is but “the other side of the rehabili-
tative coin” (Packer 1968: 55).
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The criminal administration model itself can be seen as a modern, highly
formalized, and vastly expanded version of the patriarchal model of criminal
justice whose roots lie in the authority of the householder over his household. In
modern criminal law the state is the true victim of crime; in premodern law it
was the householder, and eventually the king as parens patriae, the householder
of the realm whose peace extended over his kingdom as the householder’s mund
once covered his household and everyone, and everything, it encompassed. The
king’s peace of English common law is the state’s (or “public”) peace of today.

Rather than two models, due process and crime control, as Packer had
proposed, there is thus only one: criminal control (cf. Griffiths 1970).> And
the war on crime is its purest manifestation, stripped of naive progressive
assumptions about the curability of criminal pathology.

Taking Packer’s analysis as its point of departure, this essay gives an overview
of the crime war model in every aspect of the American criminal justice process.

THe War on CrRIME

When Nixon called for an all-out war on crime in 1968, the idea of an American
war on crime was nothing new. In the midst of World War I, George Herbert
Mead wrote a brilliant essay on the “psychology of punitive justice” that analo-
gized American penal practice to a war on criminals, and the punitive emotions
unleashed by crime to the emotions of battle (Mead 1918). In his account of the
crime war, Mead could draw on the work of Durkheim, who had some twenty
years earlier exposed the societal significance of the punitive urge directed at
outside threats. The “unanimous aversion that the crime does not fail to evoke”
helped “maintain inviolate the cohesion of society by sustaining the common
consciousness in all its vigour” (Durkheim 1984: 69). Punishment helped
modern society stave off anomie by providing its members with a shared char-
acteristic, hatred for criminals perceived as external threats to the survival of
society. Crime thus was “a factor in public health, an integrative element in any
healthy society” (Durkheim 1984: 71).

Like Durkheim, Mead concluded that punitive emotions played an important
role in the process of group identification through mutual identification and
role-taking.> According to Mead, punishment “provides the most favorable
condition for the sense of group solidarity because in the common attack upon
the common enemy the individual differences are obliterated” (Mead 1918:
580-1).

Unlike Durkheim, Mead did not stop at analyzing this phenomenon of cohe-
sion through punitive differentiation. He critiqued it, from the perspective of an
early twentieth-century American progressive. Mead worried that the denial of
differences on the basis of shared punitive emotions stood in the way of the
public resolution of intracommunal, and very real, conflicts based on these
differences.

Once criminal law turned into a war on criminal enemies, crime stopped being
an internal societal problem reflecting intracommunal conflict. There was no
room for the notion that society bore any responsibility for crime, and for the
idea that the criminal justice system should seek to reintegrate offenders, rather
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than eradicate them as external threats to the very existence of society. To the crime
warrior, progressive thinking of this type was not only wrongheaded, but positively
dangerous: nothing less than the survival of the community was at stake.

But this was precisely Mead’s thinking. Mead, a professor at the University of
Chicago, was a proponent of the juvenile court experiment launched in Chicago at
that time, which became a blueprint for the reform of American juvenile justice in
the twentieth century. But Mead had bigger plans. To him, the juvenile courts were
not just about juveniles. They illustrated an inclusive, and in his opinion more
productive, approach to the problem of crime in general.

Here Mead reflected the progressive criminological wisdom of the day. There
was no more significant distinction between (adult) crime and (juvenile) delin-
quency than there was between adults and juveniles. Crime was the symptom of
a particular defect, an illness that could be treated, one way or another. If it was
curable, it was incumbent upon the state to provide rehabilitative treatment. If it
was not, incapacitative treatment was indicated. Crime was not a matter of
justice, but a concern of public health. Criminal justice had nothing to do with
punishment, a notion at once atavistic, barbaric, and most important unscien-
tific, and everything to do with peno-correctional treatment.

Mead saw the progressive account of criminal justice as treatment as an
alternative to the crime war model. Where the crime war presupposed differen-
tiation, treatmentism presupposed identification. And where the crime war
destroyed, treatmentism reintegrated.

This was not so, however. Mead here committed an error common among
progressive thinkers about criminal justice at the time: he confused treatment
with rehabilitation, conveniently ignoring the less savory side of treatmentist
ideology, incapacitation. The main difference between the crime war model and
the criminal administration model advocated by Mead and others at the time
was that the latter did quietly what the former did openly. Both models pro-
ceeded from the assumption that offenders were different. The crime war model
portrayed them as enemies, outsiders, and — quite literally — outlaws (see Radin
1936). The criminal administration model regarded them as deviant, abnormal,
and morally defective.

The less benign underbelly of treatmentism, and its kinship to the crime war
model, is obscured by Mead’s focus on juvenile delinquents. That focus itself is
of course telling — for the juvenile justice process is based on the fundamental
differentiation between process participants — state officials — and the object of
their attention — the juvenile. At any rate, once we leave the deceptively friendly
confines of family court and enter the undeniably harsh world of the ordinary
criminal process, the benevolent pretensions of the criminal administration
model quickly give way to a more sinister reality.

In the United States, the vision of the criminal justice process as crime adminis-
tration was worked out by, among others, Roscoe Pound, the father of the
American branch of the sociological school of law and, as Dean of Harvard
Law School, one of the most influential, and prolific, American legal scholars of
the first half of the twentieth century. As with much of his work, Pound’s views
on criminal administration could build on the work of continental predecessors,
including that of Franz von Liszt, whose famous “Marburg Program” of 1883
had laid out the treatmentist agenda forcefully and succinctly (von Liszt 1883).
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Writing in 1927, Pound argued that modern penal thought regarded “penal
treatment” as “interference to prevent disobedience,” rather than as punishment
(Pound 1927: xxxv). Criminal law was distinctive in that it did not concern itself
with the rights, or interests, of individuals but with “social interests regarded
directly as such, that is, disassociated from any immediate individual interests
with which they may be identified” (Pound 1927: xxxii.) Criminal law did not
mete out justice, but subjected to penal treatment persons who fit “well recog-
nized types of anti-social individuals and of anti-social conduct” (Pound 1927:
XXX1V).

The criminal justice process was designed to put this progressive vision into
action. It was not a criminal justice process properly speaking, for its function
after all was not to do justice, but to prevent disobedience. As a criminal
administrative process it was instead dedicated to identifying and then treating
those persons who displayed the relevant antisocial traits.

Pound’s colleague on the Harvard Law School faculty, Francis Sayre, a few
years later further spelled out what such a system of criminal administration
might look like. In a 1933 article that continues to be frequently cited to this day,
Sayre coined an entire new category of crimes, the aptly named “public welfare
offenses.” These were offenses, not crimes, against the public, not an individual,
and its welfare, rather than a specific right or interest.

Sayre took notice of a general development “away from nineteenth century
individualism toward a new sense of the importance of collective interests.” This
trend manifested itself in the criminal law in a “shift of emphasis from the
protection of individual interests” toward “the protection of public and social
interests” (Sayre 1933: 67). Since the modern criminal law was about safeguard-
ing communal interests, or rather the “public welfare,” the criminal process too
had to be modernized. In the old days of punishment, “the criminal law machin-
ery [!] was overburdened with innumerable checks to prevent possible injustice
to individual defendants.” Now the time of criminal administration had come:
“We are thinking today more of the protection of social and public interest; and
coincident with the swinging of the pendulum in the field of legal administration
in this direction modern criminologists are teaching the objective underlying
correctional treatment should change from the barren aim of punishing human
beings to the fruitful one of protecting social interests” (Sayre 1933: 68). In
Pound’s words, the criminal process no longer could afford “extreme tenderness
toward accused persons” (Pound 1927: xxxiv).

The point here is not whether Sayre and Pound were right to portray trad-
itional criminal law as obsessed with the protection of defendants’ rights. That
assessment is unlikely to be shared by many students of Anglo-American crim-
inal justice through the nineteenth century. What matters is that they thoughs the
criminal process oversolicitous of defendants’ rights. This perception, and cri-
tique, of course is all the more noteworthy when it is in fact mistaken. Whatever
(few) rights the defendant enjoyed in American criminal law at the time, they
needed to be curtailed.

In modern criminal administration, notions of guilt were out of place. As the
modern criminologists — from Italy and Germany — reconceptualized criminality
as “social danger,” rather than as a form of wrongful conduct, so the criminal
process had to follow suit. Since guilt no longer mattered, “defenses based upon
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lack of a blameworthy mind, such as insanity, infancy, compulsion and the like”
became obsolete and needed no longer be inquired into (Sayre 1933: 78). The
task of the criminal process was no longer to separate the guilty from the
innocent — or at least the not guilty — but to identify “those with dangerous
and peculiar idiosyncrasies” (Sayre 1932: 1018).

At the end of the first third of the twentieth century we thus find the main
ingredients for the revision of criminal justice as a state regulatory scheme
designed to eliminate threats to the community, and eventually the state itself,
that culminated in the war on crime of the last third of the century. In a system of
criminal administration, flexibility is key. State officials charged with protecting
the community from harm must enjoy wide discretion to make expert judgments
about which communal interests must be protected, how they ought to be
protected, who may threaten them, and how these threats are best disposed of.

To ensure the necessary room for discretionary calls of this type, offenses
should be defined broadly. Specific offenses merely specify a universal offense,
the public welfare offense, i.e., anything that interferes with the public welfare.
Just what offends, or might offend, the public welfare is left to the discretion of
state officials. Here is Sayre’s own non-exhaustive list of offenses against the
public welfare (Sayre 1933: 78), which adds up to a mini-modern criminal code:

Illegal sales of intoxicating liquor;

Sales of impure or adulterated food or drugs;

Sales of misbranded articles;

Violations of anti-narcotic acts;

Criminal nuisances;

Violations of traffic regulations;

Violations of motor-vehicle laws;

Violations of general police regulations, passed for the safety, health or well-
being of the community.

oI ON N W=

Note that offenses in these categories today make up the bulk of criminal law on
the books and in action. Drug offenses and, of course, traffic and motor-vehicle
offenses alone account for the vast majority of the business of the criminal
administration system.

Once the state has determined which communal interests deserve its attention,
it puts into place the most efficient means for their protection. Convenience is
everything. Offenses must be easily detected and easily proved, with minimal
constraints. Convenience in investigatory work requires abandoning, or at least
reducing, constitutional, and statutory, protections against searches and seizures,
curtailing the exclusionary rule in cases where these protections remain in place
(so that evidence obtained in their violation will not be excluded from the trial).
In substantive criminal law, offenses are to be defined with as few elements as
possible — the fewer elements there are, the fewer elements the prosecutor has to
prove. Mens rea, for example, is to be dispensed with. (In fact, that is how Sayre
ended up marking the otherwise conveniently indefinable scope of public welfare
offenses: they do not require proof of mens rea.) Defenses, we have already seen,
are no longer necessary, either because the claims they were meant to defend
against — like mens rea — need no longer be made by the state or because the
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general prerequisites for liability — like guilt — no longer exists. Claims of
mistake, ignorance, insanity, infancy, duress, or entrapment are no longer rele-
vant. Where defenses cannot be eliminated altogether, the burden of proving
them ought to be placed on the defendant. Defenses become “affirmative”
defenses.

Whatever elements cannot be eliminated must be conveniently proved. Here
too the law of criminal evidence can shift the burden of proving — or rather
disproving - them onto the defendant. Presumptions, some rebuttable, some not,
come to the prosecutor’s aid, allowing her or him to presume the proof of offense
elements from otherwise innocuous facts (e.g., from presence to possession), and
from other offense elements (e.g., from possession to possession with intent).

So much for the substantive requirements for liability. Now the process for
diagnosing them must be rendered more convenient as well. Jury trials are
replaced with bench trials, and bench trials with plea agreements — or trial by
prosecutor. In Sayre’s words, the goal is to transform the criminal process into
“some form of administrative control which will prove quick, objective and
comprehensive” (Sayre 1933: 69).

Note that Pound’s and Sayre’s vision of criminal law bears a striking resem-
blance to the crime war decried by their fellow progressive Mead. Offenders
differ from the rest of us. In fact, they are defined in terms of their deviance from
the social norm. And not only are offenders different from us, their deviance
manifests itself in their anti-social behavior, their assaults on social interests.
They are offenders against all of us, directly, rather than against individuals first.
We, the community, are offended by crime as a community, rather than as
individuals.

But criminal administration also differed from the war on criminals. The
Pound-Sayre vision of the criminal process begins and ends with the state. By
contrast, the state plays virtually no role in the crime war model, as described
and critiqued by Mead. The traditional crime war is a war by the community
against its enemies. Modern criminal administration, however, is only indirectly
concerned with communal interests. Recall that its modus operandi is “interfer-
ence to prevent disobedience.” Criminal law is the mechanism by which the state
enforces obedience to its commands. The paradigmatic offense of modern crim-
inal administration ultimately is not an offense against public welfare, but
disobedience to the state. It is the authority and eventually the survival of the
state that is at stake, not the survival of the community. In the final analysis, the
paradigmatic offense of modern criminal administration thus is the state author-
ity offense, rather than the public welfare offense.

So crucial is the maintenance of the state and its superior status that criminal
law is not used merely to punish disobedience. Instead criminal law “interferes”
(for it can hardly punish prospectively) to prevent disobedience. Criminal ad-
ministration seeks to identify and eliminate threats to the state’s authority long
before that authority in fact has been compromised.

In a word, criminal administration proceeds from the supposition that offend-
ers are not just different, but also inferior. In this sense, it is not a war on crime in
the true sense of the word. It is instead a police action against the threat of
offense. Its model is not war, as an intercommunal conflict among equals, but the
disciplinary authority of the householder. Wars are governed by the laws of war.
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Police actions are not. Wars are declared with the consent of the governed. Police
actions are prosecuted by the chief executive without that consent (Weiner and
Ni Aolain 1996; Corn 1999).

To recognize another as an enemy in war is to recognize him, in certain
respects, as an equal, as the fellow member of a community governed by
common rules, the rules (and laws) of war. Consider, for instance, the radically
different treatment of regular enemy soldiers and partisans or guerrillas in the
case of capture. Much of the law of war on this issue is dedicated to determining
who is entitled to the benefit of treatment as a prisoner of war. The distinction
between prisoners of war and others essentially turns on that between members
of organized military units and other combatants. According to the US Army’s
field manual on the law of warfare, the former “must at all times be humanely
treated” and “are entitled in all circumstances to respect for their persons and
their honor” (Department of the Army 1956: §§ 89-90). The latter may be shot
on the spot (ibid.: §§ 80-2).

A war on crime in the true sense of the word treats the foe as equal to the
friend, not inferior to him. Take, once again, the treatment of prisoners of war.
Although failed escape attempts may give rise to disciplinary measures, su#ccess-
ful attempts may not; recaptured prisoners of war “shall not be liable to any
punishment in respect of their previous escape.” (ibid.: § 167). Life in a prisoner-
of-war camp must preserve the dignity of its inmates as full-fledged persons. So
“the Detaining Power shall encourage the practice of intellectual, educational,
and recreational pursuits, sports and games amongst prisoners,” and a prisoners’
representative is to have a voice in the administration of the camp (ibid.: §§ 114,
155-7).

In general, the law of war makes every effort to stress the equal status of
prisoners of war and their captors. For instance, prisoners of war “shall be
quartered under conditions as favorable as those for the forces of the Detaining
Power who are billeted in the same area” (ibid.: § 101). They also are “subject to
the laws, regulations, and order in force in the armed forces of the Detaining
Power” (ibid.: § 158). And they may keep their uniforms, including indications
of rank and medals (Department of the Army 1956: § 94).

Contrast the treatment of war enemies with that of offenders marked for penal
treatment. Penal treatment in American correctional institutions begins with a
ritual of differentiation and degradation. The object of correction is stripped of
his connection to normal society. He is assigned a number, his possessions are
confiscated, he is subjected to a full body “cavity” search, dressed in prison garb,
and thoroughly cleansed. As a confirmed human threat, the convict—inmate is
prohibited from possessing anything, except as specifically permitted by the
warden (Conover 2000: 104-5). From the moment he enters the prison, the
object of penal correction is subject to the virtually unlimited disciplinary
authority of the warden and his subordinates. He is infantilized in both senses
of the word — he will depend on the warden for sustenance as well as for
discipline. He is not only Other, but inferior as well.

Given the marked inferiority of the objects of penal treatment, the law of war
takes great pains to distinguish prisoners of war from convict prisoners. The
internment of prisoners of war in “penitentiaries” is expressly prohibited {De-
partment of the Army 1956: § 98). Not even for “disciplinary punishment” may
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prisoners of war be “transferred to penitentiary establishments (prisons, peni-
tentiaries, convict prisons, etc.)” (ibid.: § 173).

As one might expect in a system designed to “prevent disobedience,” the
sanctions for disobedience in penal treatment are varied and strict. After all,
prisoners are in prisons because they have already been diagnosed with abnor-
mal obstreperousness — that is why they were convicted in the first place. Acts of
disobedience, or other manifestations of a disobedient disposition, thus are
subject to prison discipline, including the further differentiation and degradation
implied in the use of solitary confinement and transfer to so-called “special
housing units” in general. Prison discipline deprives inmates of “privileges,”
which are granted, and denied, at the discretion of the warden. These privileges,
to possess certain items — such as a television set — or to wear certain clothes, or
to don a particular hairstyle, or to earn money, or to leave one’s cell, and so on,
represent markers of normalcy and equality. To deny them to the prisoner, or to
deprive her of them once given, is to reconfirm her status as Other and inferior.

In the realm of war, the object of penal treatment resembles the partisan more
than he does the enemy. Unlike the partisan, he cannot be shot on sight. That is
not the point, however. For even the partisan is not without rights. Consti-
tutional protections available even to suspected criminals fulfill a function
analogous to the provision in the law of war that partisans “be treated with
humanity, and in case of trial, shall not be deprived of the rights of fair and
regular trial” (ibid.: § 248). Note that these general protections spring from the
offender’s or partisan’s “humanity” (insofar as constitutional rights are con-
sidered to be human rights). An inferior outsider is not without protection, but
he enjoys rights only at the most abstract level, as a human. And common
humanity all too often has proved all too thin to function as a reliable base for
respectful treatment. There is another, more specific, parallel between criminals
and partisans. They are entitled to a “fair and regular trial,” but only “in case of
trial.” In the American criminal justice process, however, full-fledged trials are
no more frequent than are trials of partisans in the heat of war. The vast majority
(over 90 percent) of criminal cases are disposed of by plea agreement.

Disobedience and treatment

Another way of seeing the difference between criminal administration and a true
crime war model is to take the treatmentist concern with disobedience seriously.
The roots of the criminal administration model lie in the householder’s inherent
power to discipline the members of his household and to extinguish external
threats to its welfare. Pound himself pointed out this connection. In his view,
“the authority of the State to punish is derived historically from the authority of
the head of a patriarchal household,” among other things, including “magisterial
discipline”: “the Roman magistrate had imperium, i.e., power to command the
citizen to the end of preserving order in time of peace and discipline in time of
war” (Pound 1927: xxxiii). Pound was not alone in this belief. It was shared by
Gustav Radbruch, a student of von Liszt’s and a leading German progressive
criminal law scholar and justice minister in the Weimar Republic, as well as by
Theodor Mommsen, the great historian of Roman law (Mommsen 1899: 16-17,
but note Strachan-Davidson 1912: 28-9). Radbruch contrasted the origin of the
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criminal law in household discipline, and more particularly in the householder’s
correction of his slaves, with that of international law in the resolution of
disputes among heads of households (Radbruch 1950).

The state in the criminal administration model of Pound and Sayre occupies
much the same position as the householder did in medieval law, or the pater
familias in Roman law. Its authority is virtually unlimited, except by its notori-
ously ill-defined end, the welfare of the community. The paradigmatic offense of
patriarchal and treatmentist discipline is what might be termed the communal
welfare offense. Every act — or threat — of disobedience against the householder
or the state is an affront against the communal welfare, and every sanction that
enforces the authority of the householder or the state is justified in the name of
safeguarding that welfare.

To this day, the state’s power to punish is said to derive from its power to
police (see LaFave and Scott 1986: 148). The police power, however, is nothing
but the householder’s disciplinary authority. According to Blackstone, the king,
as the “father” of his people (Blackstone 1769: 176) and “pater-familias of the
nation” (1769: 127), was charged with

the public police and oeconomy [, i.e.,] the due regulation and domestic order of
the kingdom: whereby the individuals of the state, like members of a well-governed
family, are bound to conform their general behavior to the rules of propriety, good
neighbourhood, and good manners: and to be decent, industrious, and inoffensive
in their respective stations. (1769: 162)

This definition of the police power was quoted in every major nineteenth-
century American treatise on the subject (Tiedeman 1886: 2; Cooley 1890:
704 n.1; Freund 1904: 2). The only adjustment American criminal law made
to Blackstone’s vision of police was to substitute the state, or the public, for the
king. So criminal law no longer enforced the king’s peace but the public peace
instead.

State and patriarchal discipline are inherently differentiating and hierarchical.
Both are grounded in the categorical distinction between the subject and the
object of discipline, or treatment. Not only is the object of discipline (the slave or
the criminal deviant) categorically different from the subject (the householder or
the state); it is also fundamentally inferior. In these circumstances, punishment
affirms difference and inferiority. It differentiates and degrades, provided that
one keeps in mind that the differentiation and degradation are viewed as merely
reaffirming a preexisting relationship. Through discipline, the slave-offender is
revealed as, not made, Other and lower (see Garfinkel 1956: 421).

There’s one final distinction between a crime war and penal treatmentism that
deserves mention. The war on crime, as described by Mead, is open about its
objectives and its methods. Penal treatmentism is not. Penal treatmentism goes
about its differentiation and degradation in a roundabout way. What is more, it
differentiates and degrades its objects for their own sake. Once punishment is
reconceived as treatment of an ailment, the punished become beneficiaries of
medical treatment. As patients they have neither reason, nor right, to require
justification of their treatment. On the contrary, it’s the failure to prescribe peno-
correctional treatment that would require legitimation. Penal treatmentism, in
other words, is essentially hypocritical (Morris 1968; Allen 1981).
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The Model Penal Code (MPC)

After Pound’s general outline and Sayre’s invention of public welfare offenses,
penal treatmentism found its final, and most important, manifestation in the
American Law Institute’s Model Penal Code (MPC), completed in 1962, six
years before Packer’s Limits of the Criminal Sanction and Nixon’s manifesto for
the modern police action on crime appeared (Dubber 2002b). The Model Code
exerted enormous influence on all aspects of American criminal law. Most states
recodified their criminal law on its basis, including New York, Texas, Illinois,
Pennsylvania, and New Jersey (Singer 1988: 519). Even in jurisdictions that did
not, courts frequently draw on the Code’s analysis to elucidate unsettled issues.
Aside from its considerable impact on American criminal law doctrine, the MPC
also became the foundation for contemporary criminal law scholarship and
teaching (Kadish 1988: 521).

Although it was not completed until the early 1960s, the origins of the MPC
are roughly contemporaneous with Pound’s and Sayre’s work on criminal ad-
ministration. Its conceptual backbone was in place by 1937, when its drafter, the
great Herbert Wechsler, published a monumental article, “A rationale of the law
of homicide,” with his Columbia colleague Jerome Michael (Michael and
Wechsler 1937). This article represented a sustained attempt to apply the idea
of criminal administration to the entirety of criminal law. The criminal law was
to become a system of peno-correctional treatment. Wechsler and Michael
studiously avoided the term “punishment,” as did virtually every other progres-
sive writer on criminal justice. Punishment had become taboo (Hart 1958: 425).
Every sanction is treatment, rehabilitative (if possible) or incapacitative
(if appropriate). In his 1952 blueprint for the Model Penal Code, which stream-
lined the results of his 1937 article, Wechsler classified even capital punishment
as an “extreme affliction sanction,” rather than punishment (Wechsler 1952:
1123).

The Model Penal Code reflected penal treatmentism in various ways (Dubber
2002b). To begin with, fundamental principles of criminal law were reinter-
preted in the light of treatmentism. So Wechsler called for the retention of the act
requirement not as a prerequisite for liability, but as a “behavior symptom” for
purposes of “diagnosis and prognosis” (Wechsler 1952: 1123). Offenders’ con-
duct mattered insofar as it “indicates that they are disposed to commit crimes”
{American Law Institute 1962: § 1.02(1)(b) ). Those who displayed that dispos-
ition were not punished, but “subjectfed] to public control.”

The “objective” of the criminal law was “to describe the character deficiencies
of those subjected to it in accord with the propensities that they...manifest”
(American Law Institute 1980: 157 n.99). The Code’s treatment “diagnosis and
prognosis” considered such things as whether the offender posed a “significant
threat to the property system” or “manifested” particular “character traits”
(American Law Institute 1980: 157).

The Code actually consisted of two codes, a “penal code” (contained in parts 1
and II) and a “correctional code” (in parts III and IV). The penal code in turn
consisted of two parts, a general part (codifying general prerequisites of criminal
liability) and a special part (defining specific offenses). The correctional code,
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now largely forgotten, amounted to a two-part code of penal treatment: part III,
“treatment and correction,” dealt with the conditions of penal treatment and
part IV, “organization of correction,” with the structure and operation of a
department of corrections.

The penal code and the correctional code must be read together. In fact, they
should be read backwards. For the point of the penal code is to provide the
diagnostic tools for assigning the treatment that is applied according to
the correctional code. In fact, one might read the penal code as a kind of
crude, legalized nosology of criminal pathology — the criminal law’s equivalent
of the Diagnostic and Statistical Manual of Mental Disorders (better known as
the DSM), the first edition of which was published by the American Psychiatric
Association in 1952, the year Wechsler’s blueprint for the Model Code appeared
(Kirk and Kutchins 1992: 27).

The law of attempt provides a particularly stark illustration of the Code’s
treatmentist approach. As the Code drafters explained, “[t]he primary purpose
of punishing attempts is to neutralize dangerous individuals” (American Law
Institute 1985: 323). This focus on incapacitative treatment had several conse-
quences. To begin with, the concept of attempt was expanded to reach any
conduct “strongly corroborative of the actor’s criminal purpose” (American
Law Institute 1962: § 5.01(2)). In the drafters’ view, the line between (non-
criminal) preparation and (criminal) attempt had been crossed at that point
where the offender manifested a sufficient level of dangerousness, or abnormal
criminal disposition, that called for penal treatment in the form of public control.

The MPC drafters also did away with the so-called impossibility defense.
What mattered was the offender’s abnormal dangerousness, not the possibility
— or rather the impossibility — of criminal harm. The offender’s criminal dispos-
ition — the threat he poses as a criminal deviant — requires state intervention even
if the particular conduct posed no threat to anyone or anything.

Finally, the MPC abandoned the distinction between the punishment for
attempted and consummated crimes. Traditionally, attempts had been punished
considerably less severely than consummated crimes. The distinction between
attempt and consummation, however, appeared irrational to the MPC drafters.
An offender who attempts a crime is just as dangerous, and suffers from the same
general disposition to commit crimes, as one who happens to succeed in putting
his plan into action. From the standpoint of penal treatment, there is no differ-
ence between the offender who lifts a wallet from another’s pocket and one who
tries to do the same but finds the pocket empty.

The MPC’s treatmentist approach resulted in exceptionally harsh provisions
on so-called inchoate, or incomplete, offenses in general. Attempt here is but one
example of the Code’s effort to heed Pound’s motto for modern criminal law: not
to punish but to “prevent disobedience.” So, to take another example, the MPC
endorsed the unilateral theory of conspiracy. This means that one person can be
a conspirator even if the person he thinks he is conspiring with is not, say,
because he is a police officer posing as a conspirator. In general, this view of
conspiracy is not much favored, perhaps because it is hard to punish someone for
entering into an agreement when that agreement was never in fact entered into.
But, from the perspective of incapacitative treatment, it is irrelevant whether the
person was right or wrong about his partner in crime. What mattered, once



MARKUS DIRK DUBBER 61

again, was that by at least thinking he had conspired to commit some crime he
had manifested that all-decisive criminal disposition.

Then there is the inchoate crime of solicitation. For conviction of solicitation it
is enough to have tried to encourage someone to commit a crime. It matters not
whether the letter asking your friend to kill your next-door neighbor gets lost in
the mail. Once again, having written it and put it in the mailbox is enough
evidence of your criminal character to indicate the need for peno-correctional
treatment.

The most inchoate MPC offense of all, however, tends not to be recognized
as such. It is the offense of possession. Possession is the ultimate dangerous-
ness offense. If attempt is an inchoate offense, possession is an inchoate inchoate
offense. Possession occupies a central place in the Model Penal Code. For that
reason alone it deserves a closer look. More important, however, possession also
evolved into the favorite weapon in the modern war on crime as a police action
against criminals, as envisaged by Nixon and as prosecuted over the past thirty
years.

At the outset it is crucial to see that possession is not just an offense. It is a
theory of criminal liability, or rather a method for the diagnosis of criminal
character. It forms an integral part of a type of criminal process designed to
incapacitate threats, rather than to do justice, or even to “control crime.”
Possession is the paradigmatic offense of the criminal administration model
stripped of its progressive pretensions, of treatmentism without rehabilitation.

To see the doubly inchoate nature of possession, it helps to place it along a
spectrum of dangerousness, or inchoacy. Possession comes in two basic varieties,
simple and compound. Simple possession punishes possession, without more.
Compound possession punishes possession with the intent to use the item
possessed in some way (perhaps to sell it). At the end of pure dangerousness,
or extreme inchoacy, is simple possession. Here we are farthest removed from
the harm that the use of the object may cause. Then comes compound posses-
sion. Compound possession still does not inflict harm, but at least presupposes
the intent to use the item possessed in a way that may be harmful.

Next is the preparation to use the item possessed. Unlike possession, however,
“mere” preparation is not criminalized. That’s so because traditional criminal
law distinguished between preparation and aitempt. A preparation that blos-
somed into an attempt becomes criminal. An attempt to use the object possessed
is a preparation that has almost, but not quite, borne fruit. And eventually, on
the other end of the inchoacy spectrum, we find the actual use of the possessed
item. Beyond the spectrum of inchoacy altogether lies the actual use of a
possessed item to inflict harm — say, by stabbing someone with a knife.

Possession, on the other end of the dangerousness continuum, thus amounts to
an inchoate attempt. In fact, some courts have recognized an offense of at-
tempted possession, or a conspiracy to possess, thus creating a triple inchoacy,
an inchoate inchoate inchoate offense.

In addition to providing for various specific possession offenses (such as
possessing false weights or measures, abortifacients, prison-escape implements,
or obscene materials), the Model Penal Code defines two sweeping possession
offenses in its general part, the part that contains the general principles of
criminal liability that apply to all offenses: possession of instruments of crime,
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including firearms and other weapons, and possession of offensive weapons
(American Law Institute 1962: §§ 5.06, 5.07). The first makes it a crime for
anyone to “possess...any instrument of crime with purpose to employ it crim-
inally,” where “instrument of crime” includes “anything specially made or
specially adapted for criminal use” or “anything commonly used for criminal
purposes and possessed by the actor under circumstances which do not negative
unlawful purpose.”

This section encapsulates a mode of dangerousness diagnosis, rather than
defining a particular crime. It prescribes incapacitative treatment for someone
whose criminal disposition has manifested itself in the possession of some
instrument “commonly used for criminal purposes” with the intent to commit
some crime. It punishes criminal possession as possession by a criminal.

The inference from possession to criminal possession occurs with particular
ease when the item possessed is a weapon. And a weapon, under the MPC, is
broadly defined to include not only firearms but “anything readily capable of
lethal use and possessed under circumstances not manifestly appropriate for
lawful uses which it may have” (American Law Institute 1962: § 5.06(2) ).

In addition to providing for rather generous definitions of possession and the
items possessed, the Code also puts in place various presumptions designed to
simplify the task of proving that these definitions have been met. So weapons are
presumed to be possessed “with purpose to employ [them] criminally.” That way
the simple possession of a weapon transforms itself into a compound one.

And the simple possession itself may be presumed as well. If you are in a car
with a weapon, you are presumed to possess it (American Law Institute 1962:
§ 5.06(3)). Mere presence thus turns into possession, which turns into posses-
sion, with intent to use “criminally.”

In the end, the Model Code thus criminalizes being in the presence of “any-
thing readily capable of lethal use.” Presence alone constitutes a sufficiently
reliable symptom of that all-decisive criminal disposition to warrant incapacita-
tive treatment in the absence of proof to the contrary. Possession thus is an
offense, a theory of criminal liability, and a mode of penological diagnosis all
wrapped into one. It was the perfect doctrinal tool for a criminal process bent on
the elimination of threats through incapacitative treatment.

Possession’s considerable incapacitative potential, however, came at the price
of flaunting virtually every rule of traditional Anglo-American criminal law. As
English courts had recognized since the eighteenth century, possession had no
actus reus because it was a state, or a relation, rather than a form of conduct. At
best it was an omission (not not possessing) without a corresponding duty to act,
another violation of established doctrine. In its strict liability version, it even
lacked a mens rea.

But none of this mattered since, as Pound and Sayre had explained, the days of
solicitude for criminal defendants, and of strict adherence to outdated con-
straints on state penal treatment were over. To the extent the violation of a
legal principle posed a problem, it was resolved simply, and expeditiously: in its
actus reus provision, the Model Code drafters simply declared possession to be a
type of conduct (ibid.: § 2.01(4) ).

Given its usefulness as a tool for the identification and elimination of human
threats, it’s no surprise that possession assumed a crucial role in the war on crime
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as a concerted campaign of mass incapacitation. The war on crime of the past
thirty years seized the incapacitative tools laid out in the Model Code, and
proceeded to sharpen them for greater effect.

Possession offenses today pervade American criminal law. In New York State,
for example, there were at the last count 153 possession offenses, 115 of which
were felonies. Eleven of the possession felonies were punishable by a maximum
sentence of life imprisonment. In 1998, possession offenses made up 106,565, or
a little less than one-fifth, of arrests in that state (Division of Criminal Justice
Services 1999, 2000). A total of 33,219 (31.2 percent) of those originally
arrested for possession went to prison or jail. In fact, one in every five prison
or jail sentences handed out by New York courts in 1998 was imposed for a
possession offense (Division of Criminal Justice Services 2000).

The most significant expansion of the scope of possession offense vis-a-vis the
Model Penal Code occurred in the area of drug criminal law, a category of
offenses not covered in the Model Code (American Law Institute 1962: 241).
In 1998, there were 1.2 million arrests for drug possession offenses alone
(Bureau of Justice Statistics 1999). Simple possession of large quantities of
cocaine was punishable by a maximum sentence of life imprisonment in New
York, and by a mandatory sentence of life imprisonment without the possibility
of parole in Michigan (see United States Supreme Court 1991).

The process of possession police is highly efficient. Virtually all of the New
York possession cases in 1998 were disposed of through a plea agreement of
some sort, and virtually none resulted in an acquittal. There were well over
100,000 possession arrests, and 129 acquittals.

Possession offenses were easy to detect, and easy to prove. Every Terry stop-
and-frisk amounted to a search for possession; and so did every arrest (with the
requisite “search incident”). Any traffic stop could blossom into a possession
investigation. The United States Supreme Court’s criminal procedure jurispru-
dence is littered with cases in which the police stop a suspect for one reason or
another, and end up finding possession evidence, intentionally or not. Terry itself
involved a stop-and-frisk of burglary suspects, but resulted in convictions for
gun possession (cf. Dubber 2002a).

Once possession evidence has been found, a possession case is quickly made,
leaving the defendant no reasonable alternative to a plea agreement. Simple
statutes with few offense elements, with modest mens rea requirements if any,
easily circumvented with a host of presumptions, and the suspension of justifi-
cation defenses like self-defense, all translate into open-and-shut cases. And
unlike zero-tolerance offenses, such as jaywalking, or its predecessor as the
sweep offense of choice, vagrancy, possession carries a big stick, with penalties
up to and including life imprisonment without the possibility of parole.

Possession in the war on crime is a concerted campaign that involves all levels
of American law enforcement. Take “Project Exile,” for example. The idea
behind this incapacitation program is strikingly simple: use the harsh federal
gun-possession laws directed against convicted felons to take exceptional human
threats off the street, and back to prison. Project Exile literally exiles offenders in
two ways. Thanks to Draconian federal gun-possession statutes, it incapacitates
them far longer than a state court sentence could. Moreover, by sending con-
victed possessors to remote federal prisons, rather than local institutions, the
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already considerable exiling effect of ordinary imprisonment is further en-
hanced. In the words of a Philadelphia police officer: “[t]hey’re sent anywhere
in the country, so they’re separated from their families and there’s no probation
or parole under the federal guidelines, so they’re doing their complete sentence”
(Westervelt 2000).

Neither Sayre nor even the drafters of the Model Penal Code foresaw the
transmogrification of their model of criminal administration into a massive
incapacitation campaign, that would leave over six and a half million people,
two million of them in prisons and jails, under the state’s penal control by the
end of the twentieth century. And neither did Herbert Packer.

Writing just six years after the publication of the MPC, he was still convinced
that the due process model would continue what he regarded as its inevitable
march of triumph over the dreaded crime control model. Terry had not
happened yet — though it is hard to say if that would have managed to dampen
his belief in progress. He saw the MPC as a monument of American criminal law
reform, which it clearly was in the sense that it systematized a hopelessly
haphazard body of doctrine. But he did not fully appreciate the nature of that
systematization. While he was uneasy with the hypocritical replacement of
punishment with treatment, he did not acknowledge the MPC’s essentially
treatmentist foundation, nor the deep affinity between treatmentism in substan-
tive criminal law and crime control in the criminal process.

In 1968, Packer’s analysis thus was out of date almost as soon as it appeared.
The future of the American criminal process belonged to the crime war model of
the criminal process. At least up until now.

THe FuTURE

The end of the war on crime may be in sight. Crime rates have been dropping
recently, and the incarceration expansion has shown signs of slowing down. For
the first time in almost three decades, the state prison population declined, albeit
very modestly, during the last six months of 2000 (Bureau of Justice Statistics
2001a). Some states have begun to reduce some criminal sanctions, after decades
of continuous increases {Butterfield 2001). As crime is losing political salience, it
may transform itself from a crisis into a challenge once again, and from an
emergency into a problem. How American society will respond to what in 1967,
immediately prior to the imitation of the national police action against criminal
threats, appeared as “the challenge of crime in a free society,” remains to be seen
(President’s Commission on Law Enforcement and Administration of Justice
1967). It is doubtful whether the challenge of reconciling punishment with
liberty will be met with a return to treatmentism, no matter in what guise.
Perhaps the beginning of a response can be found in 1968 as well, the very
year that produced Packer’s analysis of the criminal process, Nixon’s crime war
manifesto, and Terry v. Obio. That year, Herbert Morris published the article
that exerted considerable influence on the critique of rehabilitative ideology in
subsequent years (Morris 1968). Though targeted specifically at rehabilitation-
ism, the still reigning penal ideology of the time, “Persons and punishment”
challenged treatmentism in general, as a system of social control. Morris called
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not merely for a reevaluation of comfortable rehabilitative attitudes toward
punishment as cure. He instead suggested a model of a criminal justice process
worthy of its name, one that gives offenders, and victims, their due as persons,
rather than subjecting them to diagnosis and disposition. Thanks to the war on
crime, this model of the criminal process has never been worked out. Perhaps the
time of the justice model will come after the demise of its utter opposite, the
criminal process as crime war.

Notes

1 On the political significance of the friend—foe distinction, see Schmitt 1996. For a
treatment of (much of) modern criminal law as “foe criminal law,” see Jakobs 1985.

2 Packer (and Griffiths) were unusual in their attempt to conceive of questions of the
American criminal process not primarily as questions of constitutional criminal
procedure or — what often amounts to the same thing — as questions of the jurispru-
dential ideologies of particular Justices on the United States Supreme Court, taken
individually or aggregated onto “Courts” named after their respective Chief Justice,
as in “Warren Court” (after Earl Warren, 1953-69), “Burger Court” (Warren Burger,
1969-86), or most recently “Rehnquist Court” (William Rehnquist, since 1986).
Subsequent treatments of Packer’s models of the criminal process generally
approached the tension between the two in terms of the ideological differences
between “the Warren Court” and “the Burger Court” in particular, with the former
representing due process and the latter crime control, often concluding that they had
more in common than some had feared (Arenella 1983; Dripps 1990).

3 Freud and the French sociologists Tarde and Salleiles arrived at similar conclusions,
though not necessarily by the same route. (Freud 1922, 1963; Tarde 1912; Salleiles
1913).
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Criminology, Genocide, and
Modernity: Remarks on the
Companion that Criminology
Ignored

WAYNE MORRISON

Almost all the survivors, [of Auschwitz] orally or in their written memoirs remem-
ber a dream which frequently recurred during the nights of imprisonment, varied in
its detail but uniform in its substance: they had returned home and with passion
and relief were describing their past sufferings, addressing themselves to a
loved one, and were not believed, indeed were not even listened to. In the
most typical and cruelest form the interlocutor turned and left in silence. (Levi
1986: 12)

companion 1 one who keeps company or frequently associates with another: a
partner (obs.): spouse (0bs.): higher rank of servant, who, though receiving pay,
stands rather in the relation of a friend: fellow, rascal (Shak.): a member of an
order, esp. in a lower grade: one of a pair or set of things: an often pocket-sized
book on a particular subject (as in angler’s companion). — v.t. to accompany. — adj.
Of the nature of a companion: accompanying. ..

companion 2 (naut.) n. the skylight or window-frame through which light passes
to a lower deck or cabin.... (Chambers 20th Century Dictionary)

CriIMINOLOGY AND GENOCIDE: AN UNACKNOWLEDGED
COMPANIONSHIP?

This is an essay about being and companionship. It is a contribution to a book
entitled The Blackwell Companion to Criminology. It is a collection of words,
sentences, and paragraphs. Words, by their nature, oppose silence: words
invoke presence(s). Through writing we institutionalize memory into history,
we acknowledge different features of being human, and we identify those insti-
tutional forms and behavioral practices by which we establish our historical
identities.
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There is an inherent instability and irony in including genocide in a Compan-
ion to Criminology: criminology has not acknowledged genocide as any sort of
companion.

What is criminology? Criminology is an academic discipline. Criminology is
discourse; it is an heir to the logos tradition where language is regarded as both
reflective and constitutive of, but also a tool of, humanity’s inherent rationality.
Criminology is a contribution to the project of subjecting the world, the place
wherein humanity resides, to rational knowledge and control; but criminology
must also “humanize” the edifices of those projects. Its subject is crime, but its
universe is human nature and social life. Thus criminology has a metaphysical
dimension, it serves to invoke images and realities of pain, loss, domination,
transgression, censure, and extinction. Crime may be presented as banal or
existentially exciting to its perpetuators, but the term covers a variety of events
that both attack victims in a physical sense (sometimes even killing them) and
undercut that most fundamental quality necessary for social existence, namely
trust in the world. Criminology is in part an attempt to restore trust by explain-
ing crime, by rendering it understandable, predictable and controllable. Yet that
is a stabilizing role, a matter of reassurance; metaphysics is more than that.
Beyond reassurance, humans need narratives of birth, identity, and belonging;
and narratives that provide hope for the future. We desire transcendence, we
need to hear the discourses of eschatology, we want to understand that the
demeaning and humiliating aspects of our societies are not timeless features
but edifices to be overcome. Thus criminology — as with social sciences in general
— must be critical, else it is in danger of providing a fundamentalist metaphysic
telling us to accommodate to the world, for it is the natural state of affairs.

But criminology is also ideology. Criminology is a canon of accepted texts and
topics for research and teaching. Criminology is a set of activities — reading,
writing, researching, talking, going to conferences, connecting data and theories,
thinking. .. and obeying the “limits” of the “discipline.”

Criminology is a modern academic discipline devoted to the study of crime
and its surrounding influences that has largely ignored that range of mass
murders, rapes and associated atrocities, that destruction of people and their
culture, which have been loosely placed under the rubric of the term “geno-
cide.”! While there have been some recent attempts to incorporate the study of
genocide, or at least to comment upon its absence, criminology, as a mainstream
discipline, operates oblivious to genocide.

The statement that criminology has largely ignored genocide (and the “Holo-
caust” in particular) is easily sustained. One explanation proposed is that “it was
rather too hurriedly placed in the category of ‘political crime’ and seen as too
fuzzy for ‘scientific’ work” (Eryl Hall Williams, personal communication). A
small group of writings exist on “political crime,” defined loosely as “crime
committed by a government for ideological purposes,” but the concept of crime
utilized is usually that of the existing state regulations which have been breached
in the pursuit of political goals. Post-World War II criminology was expressly
“positivist.” While it is true that in the immediate post-World War II context the
need for a more “humane” criminology was felt, particularly in Holland and in
the Scandinavian countries, clearly influenced by the Nazi atrocities, there were
virtually no direct writings. The Nazi experience appears to have been seen as a
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matter for social psychology and history rather than germane to criminology.
The criminology of the time was marked by a lack of reflexivity and a rather
unquestioning acceptance of its basic assumptions: there was no attempt to
analyze to what extent criminological knowledges had contributed to the ease
with which the Jews and others were able to be labeled as criminals and degener-
ates. The subject matter may have also been too personal for a discipline
struggling to claim “scientific” status. British criminology came to be largely
influenced by three Jewish refugees, Max Grunhut, Leon Radzinowicz, and
Hermann Mannheim, who established criminology as an academic discipline
in the universities of Oxford, Cambridge, and at the London School of Econom-
ics and Political Science (LSE), respectively. Eryl Hall Williams, for some time
the sole criminologist in the LSE Law Department, had actually been an adminis-
trator at Belsen concentration camp after its liberation. None incorporated the
Holocaust into their “criminology,” although Mannheim included some writings
on war crimes. Perhaps another reason is that if the “crimes” had not been
justiciable (i.e., had been the actual subject of legal judgments resulting in
punishments), then they were seen as not “solid” enough to be accepted as fit
subjects for a serious “scientific” discipline. The development of a specific
intellectual discipline devoted to the rational analyzing of crime, viz., crimin-
ology, has paralleled the development of criminal justice systems. In the absence
of a supra-state institutional framework for judgment and punishment, no
subject matter existed. Thereby Nuremberg, having provided a charter for
possible future use and several new categories of “crime” (for example, waging
aggressive war, crimes against humanity), was of such limited institutional
impact that it provoked no associated “criminology” and the UN genocide
convention has not produced any stream of legal cases. The Holocaust has
made an occasional entry in texts in the general area of victimology. It is
undoubtedly the role of spokespersons for the oppressed that motivates a small
“critical” criminological interest in identifying the victims and situations of
“state crimes.” This, however, is mostly limited to highlighting the “abuses” of
power of state governments in a descriptive way, with little sustained theoretical
analysis of the meaning of “state crime.”” Obedience research was the theme of
Kelman and Hamilton’s (1989) Crimes of Obedience, which was written in the
shadow of the Holocaust’s legacy, although the authors stated that they deliber-
ately did not discuss the Holocaust or genocide, partly for personal reasons, That
text focused on the My Lai Massacre in the Vietnam War and represents the only
sustained attempt in criminology to develop an awareness of the role of obedi-
ence and authority as criminogenic forces.
Is this criminological silence surprising? Consider the basic facts.

1 The twentieth century was the century of high modernity; the time where the
globe became “civilized” and “rationalized,” wherein industrial techniques
were constantly refashioned, a time where administrative bureaucracy
became increasingly efficient. It was a period when time itself seemed to
speed continually faster and it denoted a world where knowledge, wealth,
and experiences of diverse ethnicities became universalized (albeit in partial
and distorted ways).
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2 In the twentieth century criminology became institutionalized as a scholarly
discipline devoted to the “scientific study of crime and its surrounding
influences.” By the close of the century criminology was a major scholarly
discipline with large conferences and networks of funding sources and pub-
lishing outlets.

3 The twentieth century was the “age of genocide”® (the intentional killing of
others because they belong to a particular ethnic, religious, or cultural
group). It was a century in which tens of millions (possibly hundreds of
millions*) of human beings were exterminated as a deliberate consequence of
state policy or operations. Moreover, it was the century which saw the
establishment of a truly international body - the UN - a body which passed
in mid-century a Genocide Convention giving positive recognition (in the
jurisprudential sense) to the “crime.”

4 Criminology ignored genocide - it did not consider it as part of its area of
investigation, and the vast majority of criminological texts were written and
discussed without any reference to it.

If the logic of the above sequence should result in genocide being fundamental to
criminology, what can be learnt from this absence?®

TALKING ABoUT CRIME AND CriMinALS; NoT TALKING ABOUT
GeNoCIDE: CONSTITUTING THE LATE MODERN SUBJECT OF
CRIMINOLOGY

Anyone who goes to the camps and hospitals along India’s border with Pakistan
comes away believing the Punjabi army capable of any atrocity. [ have seen babies
who have been shot, men who have had their backs whipped raw. I’ve seen people
literally struck dumb by the horror of seeing their children murdered in front of
them or their daughters dragged off into sexual slavery. I have no doubt at all that
there have been a hundred “My Lays” [sic] and “Lidices” in East Pakistan — and I
think, there will be more.

My personal reaction is one of wonder more than anything else. 've seen too
many bodies to be horrified by anything much any more. But I find myself standing
still again and again, wondering how any man can work himself into such a
murderous frenzy.” (Tony Clifton, Newsweek, June 28, 1971)

Such were the words of a journalist covering the plight of the millions of refugees
who had fled from the actions of the Pakistani army in what was then East
Pakistan, now Bangladesh (the total was to reach ten million). In the nine
months between March and December 1971 nearly three million Bengalis died
as a result of army action or cholera. The accounts written by journalists and
scholars from India and Bangladesh freely use the term “genocide,” however, the
events occurred in the midst of the Cold War, and the major powers, the United
States, the Soviet Union, China, and India, backed either Pakistan or supported
the independence movement. As a result the UN never debated fully whether the
events constituted genocide, nor were there war-crimes trials. The “truth” of the
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events and their legacy is contested. What is not contested is that, along with the
other events of the twentieth century that can be labeled genocide, criminology
takes no interest in accounting for these actions, nor does it see fit to include
explanations for group and individual actions as part of its array of theoretical
resources.

Social theory begins with observing something that arouses the sense of
wonder. ..why? The above journalist experienced an acute sense of wonder,
wrote his reactions, and moved on to another assignment, another scene. But the
theorist is meant to reflect, to engage systematically with the material and
attempt to transcend it. Social theory constantly moves between what is clearly
observable, the empirical scene, the “agency” of the actors, the “micro,” and the
overreaching context, which is unobserved, but which is believed to “structure”
the events, the “macro.”

What are the consequences for criminology of ignoring genocide? Or, to put it
another way, what is normal criminology? Take a representative text, Talking
about Crime and Criminals, a 1994 book by Don Gibbons, a well-established
American professional with around forty years’ involvement as a criminologist.
Its subtitle is Problems and Issues in Theory Development in Criminology, and
Gibbons clearly argued for general theories of crime and an inclusive criminology.
However, Gibbons did not include the millions of people killed in twentieth-
century genocide, nor the hundreds of thousands of woman raped in his
“talking.” Nor was Kelman and Hamilton’s Crimes of Obedience (1989), a
book written to account for the type of military behavior displayed in the My
Lai massacre, a discussed text. As a consequence, Gibbons could argue “that the
accumulated evidence on biological and sociological factors in lawbreaking must
be taken seriously,” and that we must “give considerably more attention to the
part played by individual differences in psychological characteristics between
those who violate the law and those who do not” (1994: 204). Thus we find
those favorite tropes of individualism, differentiation and normalcy; the stability
of modern life is taken for granted and crime is something committed by the
“other.” He did, however, find considerable space for Gottfredson and Hirschi’s
A General Theory of Crime (1990).

Gottfredson and Hirschi’s A General Theory of Crime put forward what has
proved to be the most influential American theory in criminology in the 1990s.
Their text was a sophisticated attempt to create a general theory which overcame
the unstable dualism between the legacies of classical criminology (legalist
definitions) and positivism by controlling its own dependent variable. The
authors were clear that criminological theory must be faithful to the data on
crime; it must “organize the facts about crime, whether demographic, social or
institutional (1990: 274). What constituted that data? It is no surprise that again
there is no inclusion of the millions murdered, the hundreds of thousands raped,
the vast amounts of property confiscated, the houses occupied, in the cause of
genocide. Instead they find that “the vast majority of criminal acts are trivial and
mundane affairs that result in little loss and less gain” (1990: 16). From that
basis they argue that criminality has much in common with accidents and other
forms of “deviant” behaviors (i.e., illicit drug-taking), and is a function of low
rates of “self-control.” This self, however, is an abstracted self. Nowhere do they
face up to the European traditions of social theory that asserts that all “selves™
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(and their psychologies) need to be understood in terms of social, historical, and
economic processes; nor the narratives of taking control of the situation, or
“another” and “yourself” that hold out to “individuals” a way of asserting their
identity and self-worth in conditions where they are anything but in “control”
(see Morrison, 1995 for a sustained, if rather diffuse, critique along these lines);
nor is the normalcy of the (mainly) American statistics ever questioned.

Criminology thus produces a discourse on crime that reduces the existential
power and attractions of crime and treats crime as mundane by ignoring the
great “crime.” Perhaps this is not surprising, as many genocides have been
partially airbrushed from history. Consider that committed on the Armenian
people by the New Turks between 1915 and 1917.

Surprisingly, the actual events are well documented (the following account
draws upon Libaridian 2000). The Turkish Ottoman Empire had contained
many minorities, often suffering persecutions, but never faced threats of exter-
mination. However, as the Empire declined, in 1913 the Turkish government fell
into the hands of a militarist wing of the Young Turks movement, which took the
Empire into World War I on the side of Germany. Sometime around 1915 the
same group developed a plan for exterminating the Armenian population of
around 2-3 million living in the mostly rural area of Western Armenia, part of
the Ottoman Empire since the sixteenth century.

There were several phases to the genocide. First, in April 19135, core elements
of the religious, political, educational and intellectual leadership of the Arme-
nian people — around 1,000 persons — were taken into custody and killed in a few
days. Second, the Armenian draftees of the Ottoman army, numbering over
200,000, were eliminated through mass burials, burnings, executions, and
exhaustion in labor battalions.” Then the remainder of the population,
now without those males most likely to have resisted, were given orders of
deportation.

The fate of the deportees was usually death. Caravans of women and children,
ostensibly being led to southern parts of the Empire, became death marches. Within
six months of the deportations half of the deportees were killed, buried alive, or
thrown into the sea or the rivers. Few reached relatively safe cities. ... Most
survivors ended up in the deserts of Northern Mesopotamia, where starvation,
dehydration, and outright murder awaited them. Subsequent sweeps of cities
ensured the elimination of the Armenian people from the western and largest
portion of their historic homeland. (Libaridian 2000: 204)

The process was supervised by a secretive organization that functioned as part of
the government. The methods involved the torture of thousands, gleeful killings,
burning and looting, rape, and the abduction of children, all of which were
recorded in the letters and diaries of Western missionaries, journalists, travelers,
diplomats, and later, the narratives of survivors. These activities required the
acquiescence of large numbers of Turkish and Kurdish civilians. But while the
government passed laws making it a crime to offer assistance to the Armenians
(punishable with death by hanging in front of one’s house and the burning of the
house}, several governors and sub-governors refused to follow orders. In add-
ition, “many Turks and Kurds, especially in the Dersim region, risked their lives
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to save straggling Armenians, and Arabs throughout the Empire’s southern
provinces accepted and helped the survivors.” The overall result, however, was
devastating.

Of the 2 to 3 million Western Armenians, 1.5 million perished during the Holo-
caust. Up to 150,000 of those who had accepted Islam or had been kept, stolen, or
protected by Turks and Kurds survived in Western Armenia without, however, any
possibility of preserving a sense of religious or national identity. Close to 400,000
survived by reaching the southern or Arab provinces of the Ottoman Empire.

In addition to the death of some 50 to 70 percent of Armenians living under
Ottoman Turkish rule, Armenians lost the right to live as a community in the lands
of their ancestors; they lost their personal property and belongings. They left
behind the schools, churches, community centers, ancient fortresses, and medieval
cathedrals, witnesses to a long history. Survivors were forced to begin a new life
truncated, deprived of a link with their past, subject to upheavals in the new lands
where they suddenly found themselves as foreigners. The remnants of the largely
peasant and rural population were now a wretched group of squatters on the
outskirts of cities poorly equipped to handle an increase in population. (Libaridian
2000: 206)

This successful genocide influenced Hitler, who once asked, “Who today remem-
bers the Armenians?” We could repeat his words, for “the denial of the Arme-
nian genocide is an official policy of the Turkish government, supported by
considerable financial resources and the connivance of intellectuals and academ-
ics who cherish the attention of those in power” (Chalk and Jonassohn, 1990:
250). The denial continues. In October 2000, the US House of Representatives
agreed to a request from President Clinton to withdraw a draft resolution that
labeled the actions as genocide. President Clinton had said that passing the
resolution could put American lives at risk and inflame tensions in the Middle
East. The Turkish government, a NATO military ally of the US, had fiercely
resisted the proposal warning that US military planes might be barred from
Turkish airspace and that Turkey might pull out of a possible $4.5 billion defense
deal with an American contractor (BBC News Online, 20 October 2000).
Conversely, in November 2000 the upper house of the French parliament ap-
proved a bill recognizing that Ottoman Turkey carried out a “genocide” against
Armenians in 1915. This vote succeeded, in spite of opposition from the French
government, and Turkey called it a “merciless distortion of historical fact,” while
the Armenian Foreign Ministry called it a “triumph of morals and justice in
politics” (ibid., 8 November 2000). Also in that month, the European parliament
approved a resolution calling on Turkey to recognize publicly that the killings
were genocide (ibid., 16 November 2000).

Does criminological silence in the face of genocide denote that criminology is
a mere servant of state power? Perhaps this charge is too extreme. The question
remains, however: “How in these times can the logos of criminology be consti-
tuted without acknowledgment of these phenomena?” First let us consider the
structure of criminology and its relationship to the state.

Criminology has seen itself as an applied science of modernization, perhaps
more precisely, of rational modernity. Bauman argues that there is a particular
link between modernity and genocide. He defines modernity “as of a time when
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order — of the world, of the human habitat, of the human self, and of the
connection between all three — is reflected upon; a matter of thought, of concern,
of a practice that is aware of itself, conscious of being a conscious practice and
wary of the void it would leave were it to halt or merely relent” (1991: 5.)
Moreover, “existence is modern in as far as it is effected and sustained by design,
manipulation, management, engineering. The existence is modern in as far as it
is administered by resourceful (that is, possessing knowledge, skill and technol-
ogy) sovereign agencies. Agencies are sovereign in as far as they claim and
successfully defend the right to manage and administer existence: the right to
define order and, by implication, lay aside chaos, as that left-over that escapes
the definition.” In seeking the “macro” foundations of the Holocaust, Bauman
systematically traces the gardening ambitions of the early part of the twentieth
century. He argues that particular ideas of breeding combined with medical and
social engineering notions into a program of the taming of nature, of the
systematic designing of the future. Bauman draws upon the range of work
dealing with the practices and opinions of doctors, scientists and bureaucrats.
He summarizes that they were guided by a “proper and uncontested understand-
ing of the role and mission of science — and by the feeling of duty towards the
vision of good society, a healthy society, and orderly society. In particular, they
were guided by the hardly idiosyncratic, typically modern conviction that the
road to such a society leads through the ultimate taming of the inherently chaotic
natural forces and by systematic, and ruthless if need be, execution of a scientif-
ically conceived, rational plan.” The criminology of the Nazi era is explored by
Wetzell (2000), who argues against any simple ideological correlation between
the state of criminological ideas and the ideological needs of Nazi Germany. The
aim of criminology has been to find knowledge(s) concerning crime, and hence
of social control, to enable the state to regulate the conditions of its society in
such a way that crime is minimized. In its clearest modernist form, i.e., positivist
criminology, the assumption was that there were real, identifiable forces at work
that created crime and constituted “criminality” (defined as a relatively stable
propensity of individuals to engage in crime). By implication, knowledge of
those real forces, constitutive factors, and pathologies helped create and legitim-
ate a power to alleviate or eliminate crime. Either the criminogenic social
conditions that caused crime could be controlled, or criminals were to be
identified and neutralized by elimination (either through death or incarceration)
or reformation.

Perhaps thankfully, reality has proved more difficult to grasp; criminology has
not turned out to be a successful “applied science.” Criminology was and is a
hybrid discourse. Criminological histories are written in the tension between the
epistemologies of legalism and the social sciences (in particular, sociology),
between the competing ontologies of crime and deviance. Legality defines the
crime; sociology offers the relativism of anthropology’s understanding of devi-
ance. If legality offered certainty, clarity, and logic, sociology opposed this with
reflexivity, relativism and continual questioning. Criminology offered two,
somewhat competing, species of trust. Trust in the tablets of law to demarcate
the good and the evil, the allowed and the prohibited, the safe and the danger-
ous; or trust in the facts of the scientists to give us an understandable and
practicable mirror of the natural state of things. If, in modernity, we no longer
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knelt before the altars of the theologians’ practices, we secured ourselves to the
realities of the world through (social) contracts and the logic of legal inferences
or the interlocking texts of expert (scientific) knowledge. Only we never quite
were at home. Neither law nor science offered that mixture of community and
eschatological finality characterizing religious belief. Not being at home, we
never totally knew our own being.

Criminology should have been seen as especially compromised, for what else
was its basic subject matter — crime, criminals, and criminality, and its seemingly
logical consequence, punishment (and/or treatment) - if not “moral phenom-
ena”? And how can one agree on the description of such moral facts in modern-
ity in the face of contingency (relativism) and existentialism?

Instead of such reflexivity, however, came the discipline of the criminological
canon, and the assumption of criminology’s status as an applied science; an
applied science whose objects mirrored the functional contours of a developing
modernity. If modernity was constituted upon the grounding of secularization, a
critique of caste and a drive towards functionalism and technological develop-
ment, criminology’s critique of class came late and its assumption of functional-
ism early. Within modernity’s overall logic, functionalism contributed to a
rearranging and modernizing of traditional political patterns and programs;
within criminology, functionalism offered the solace of proper arrangement,
and it allowed one to deny that the “normal” was a product of the political,
the arbitrary, and the contingent.

Epistemologically, the main tactic was to downplay any awareness that the
“normal” world was shaped by power and contingency, which might have forced
criminologists into existentialism, in favor of claims to map the world, to issue a
logos which reflected the functionalism of an ordering now made social, but still
“natural.” Criminologists sought to map the social-natural world: the replica-
tion of those Lombrosian diagrams of the face, Sheldon’s photographs of the
body, the Chicago School’s concentric maps of social ecology in text after text
attest to this only too well. To what extent did all this activity amount to the
deducing of a few “moral” “facts” (such as postulates of societal norms, obliga-
tions, solidarity, images of the normal, right, and the good) from suppositions
and superimposing or refracting images not unsettling to “common sense” nor
disturbing the rights of the nation-state?

The symbolic space criminology worked within was the constitution of a
social order within the boundaries of the mation-state. Assuming the reality
and legitimacy of that entity — the province of classical legalism — adherents of
the tradition of positivist criminology sought to constitute that space “peace-
fully” through identifying fit companions and those to be contained, to be
treated or neutralized (Roshier 1989). And this was to be achieved through the
“objectivity” of scientific activity. But reflexively, we now understand that the
ordering was political, not natural. To give an example: “The purpose of Italian
criminal anthropology [lay]...in the attempt to construct an ordered language
for the containment of disorder and, through that language, to formulate the
definition of a political subject by elaborating ever more closely the criteria for
political exclusion” (Pick 1989: 138-9). The center of that politics was usually
assumed rather than held as a part of the material to be analyzed. Criminology
worked within the parameters of an imaginative domain focused around the
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nation-state {even when being “critical”). And for all its “knowledge,” its cur-
rently most popular manifestation appears as state-sponsored criminologies of
control (Garland, 2001). Mainstream criminology has not taken on board the
lessons of genocide: and those like Nils Christie (1993, 1994, 2000) or Stan
Cohen (2001), who have tried to, sound strange with their message. A message
which might be paraphrased as “do not trust the state and be careful of narra-
tives of control. You may end up defined as the problem and controlled out of
existence.”

CoNFRONTING GENOCIDE: IssueEs OF UNIQUENESS, GENERALITY, AND
RELATIVISM

It should not be necessary to recount in great detail the genocidal horrors of the
twentieth century. The names and realities — for example, those of Turkish
Armenia; the ghettos, the death squads, and the concentration camps of the
Jewish Holocaust; the massacres, the rapes, and the rivers with their bobbing
corpses that saw the birth of Bangladesh; the auto-genocide by which the Pol Pot
regime sought to return Cambodia to year zero; the rapes and ethnic cleansing of
Serbs in Bosnia; the intensity of the killing in Rwanda ~ constitute that other
reality of the modern era.

What is important to grasp is the breath and depth of the questions “Why?”
and “What are the implications for our understanding of humanity?”® And also
our reluctance to face them.

Even academically, to confront genocide is unsettling. Silence becomes under-
standable since language appears unable to do “justice” to the horror and terror
of it (Steiner 1977). Consider the Jewish Holocaust; the best-known instance of a
consciously planned total genocide.” Faced with the array of sanctioned mas-
sacres, industrial killing, mobile death squads, the widespread torture, the
obvious enjoyment that many perpetrators take from it, the individual and
collective despair of the victims, one is tempted to think of hell and believe
these are evidence of a collective madness. Yet the rational coordination, the
conferences dedicated to minimizing the psychological impact upon the perpet-
rators, and the involvement of bureaucracy deny us the relief of anthologizing
and differentiating the perpetrators as something constituted other than our own
normalcy. All attempts to provide interpretative grids of sense seem comprom-
ised. As Bartov expressed it:

our main difficulty in confronting the Holocaust is due not only to the immense
scale of the killing, nor even to the manner in which it was carried out, but also to
the way in which it combined the most primitive human brutality, hatred and
prejudice, with the most modern achievements in science, technology, organiza-
tion, and administration. It is not the brutal SS man with his truncheon whom we
cannot comprehend; we have seen his likes throughout history. It is the commander
of a killing squad with a Ph.D. in law from a distinguished university in charge of
organizing mass shootings of naked women and children whose figure frightens us.
It is not the disease and famine in the ghettos, reminiscent perhaps of ancient sieges,
but the systematic transportation, selection, dispossession, killing, and distribution
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of requisitioned personal effects that leaves us uncomprehending, not for the facts
but their implications for our own society and for human psychology. Not only the
“scientific” killing and its bureaucratic administration; not only the sadism; but
rather the incredible mixture of detachment and brutality, distance and cruelty,
pleasure and indifference.” (1996: 67)

For Steiner, the Holocaust shows the contingency of civilization:

The cry of the murdered sounded in the earshot of the universities; the sadism went
on a street away from the theatres and museums. ..the high places of literacy,
of philosophy, of artistic expression, became the setting for Belsen....We
know now that a man can read Goethe or Rilke in the evening, that he can play
Bach and Schubert, and go to his day’s work at Auschwitz in the morning. (1977:
preface)

Does Auschwitz offer the extreme relativism? It seemed so to one survivor.

Concentration camp existence...taught us that the whole world is really like a
concentration camp. The weak work for the strong, and if they have no strength or
will to work — then let them steal, or let them die. ... There is no crime that a man
will not commit in order to save himself. And, having saved himself, he will commit
crimes for increasingly trivial reasons; he will commit them first out of duty, then
from habit, and finally — for pleasure. ... The world is ruled by neither justice nor
morality; crime is not punished nor virtue rewarded, one is forgotten as quickly as
the other. The world is ruled by power. (T. Borowski, quoted in Friedrich 1994: 29)

Yet another was not so sure:

The evidence of Auschwitz has demonstrated many things about humanity. It has
demonstrated that men (and women too) are capable of committing every evil the
mind can conceive, that there is no natural or unwritten law that says of any
atrocity whatever: This shall not be done. It has demonstrated that men can also
bear and accept every evil, and that they will do so in order to survive. To survive,
even just from one day to the next, they will kill and let kill, they will rob and
betray their friends, steal food rations from the dying, inform on neighbors, do
anything at all, just for one more day. The evidence of Auschwitz has demonstrated
just as conclusively that men will sacrifice themselves for others, sometimes quite
selflessly... The evidence has demonstrated, moreover, that those who share a
commitment to some political or spiritual purpose, are at least as likely to survive
as those who make survival their only goal. The evidence, in other words, is as
contradictory as human nature itself. (Friedrich 1994: 101-2)

And yet many feel that it must be brought under rational comprehension, for
example:

To understand genocides as a class of calculated crimes, such crimes must be
appreciated as goal-directed acts from the point of view of the perpetrators:
genocide is rationally instrumental to their ends, although psychopathic in terms
of any universalistic ethic. ... Modern premeditated genocide is a rational function
of the choice by a ruling elite of a myth or “political formula™ (as Mosca put it)
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legitimizing the existence of the state as the vehicle for the destiny of the dominant
group whose members share an underlying likeness from which the victim is
excluded by definition. (Fein 1979: 8)

But bringing genocide into a coherent modern disciplinary logos problematizes
the notion of modernity itself. For if genocide is evil,!® does the prevalence of
genocide in modernity denote that aspects of modernity create the conditions for
even greater evil then the pre-modern, or is it an aberration, is genocide the
survival of the pre-modern in modernity?

GENOCIDE, THE (IN)cOMPREHENSIBILITY OF EVIL, AND ITS
REPETITION IN MODERNITY

In the twentieth century, we find genocide to be horrifying, morally unjust, and
criminal, yet we go on committing it. For us the formula goes something like this: It
never happened, and besides, they deserved it. Prior to the sixteenth century, when
the Spanish in America began to have doubts about killing men whose souls they
claimed they wanted to save, the formula would have read: We did it, and they
deserved it. Even so responsibility would still be assigned to a god or, better yet, the
victim. But with us, as genocide has become more repugnant, as it has come to
seem unthinkable, it has actually become commonplace. Contemporary man deals
in bad faith as well as death. (Smith 2000: 29)

The horror of the Holocaust is not that it deviated from human norms; the
horror is that it didn’t. (Bauer 2001: 42)

There are two master narratives for confronting modern genocide. Both agree
that genocide is an embodiment of evil. The first asserts that modernity is a
progressive unfolding of liberty, reason, and progress, in which examples of
genocide, such as the Holocaust, are isolated outbreaks, perversions of modernity
with little wider lessons. Each genocidal activity is thus considered a product of
its own particularity, owned by the group who suffered and the perpetrators. The
second asserts that modernity is a radically fractured and unbalanced program in
which genocide is an inherent possibility; thus genocidal activities represent
forms and features of the modernizing process, albeit at odds with others.
Consider explanations of the Holocaust. The first narrative is actually comfort-
ing, it enables us to think of the Holocaust as not only a unique historical horror
but as something truly other to our modern existence, something of which we
need not concern ourselves. It was common after World War II to thus label the
Holocaust as the work of a select few, inspired by Hitler’s personal charisma and
carried out by the social deviants of the SS. The research task was then to identify
the characteristics and functioning of the perpetrators, assuming that their norms
and personalities were somehow pathological. But the second narrative points
out the vast role of those “ordinary” people, the doctors, the scientists, and the
bureaucrats, who could kill in the name of a sane and rational employment, albeit
speaking a language that disguised the nature of the task. Could the perpetrators
be just like us? Were they ordinary men, or ordinary Germans (trapped in a
particular historical circumstance)?
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OrpINARY MEN OR OrDINARY GERMANS? SHOULD THis B A
CenTRAL QUESTION FOR CRIMINOLOGY?

Genocide involves killing on an industrial scale. But it is achieved by aggregates
of individual behavior. Consider the Holocaust.

In mid-March 1942 some 75 to 80 percent of all victims of the Holocaust were still
alive, while 20 to 25 percent had perished. A mere eleven months later, in mid-
February 1943, the percentages were exactly the reverse. At the core of the
Holocaust was a short, intense wave of mass murder. The center of gravity of
this mass murder was Poland. . . . In short, the German attack on the Jews of Poland
was not a gradual or incremental program stretched over a long period of time, but
a veritable blitzkrieg, a massive offensive requiring the mobilization of large
number of shock troops.... If the German offensive of 1942 [against the Soviet
Union} was ultimately a failure, the blitzkrieg against the Jews, especially in
Poland, was not....How had the Germans organized and carried out the destruc-
tion of this widespread Jewish population? And where had they found the man-
power during this pivotal year of the war for such an astounding logistical
achievement in mass murder? (Browning 1998: xv—xvi)

In seeking answers Browning researched the conduct of Reserve Police Battal-
ion 101, a group of “middle-aged reserve policemen” who became immersed in
the very non-industrial killing involving physically rounding up thousands of
Jewish men, women, and children and shooting them or herding them into
transports to the death camps. In the period July 1942 to November 1943 the
men of this Battalion, numbering at the most 500, rounded up and shot at least
38,000 defenseless Jewish men, women and children and deported at least
45,200 to death camps. Browning gives us a narrative of contingency and
existential choice. In the early hours of July 13, 1942 the men were roused
from their bunks and assembled before their commanding officer, Major Trapp,
a 53-year-old career policeman.

Pale and nervous, with choking voice and tears in his eyes, Trapp visibly fought to
control himself as he spoke. The battalion he said plaintively, had to perform a
frightfully unpleasant task. The assignment was not to his liking, indeed it was
highly regrettable, but the orders came from the highest authorities. If it would
make their task any easier, the men should remember that in Germany the bombs
were falling on women and children.

He then turned to the matter at hand. The Jews had instigated the American
boycott that had damaged Germany, one Policeman remembered Trapp saying.
There were Jews in the village of Jozefow who were involved with the partisans,
he explained according to two others. The battalion had now been ordered to
round up those Jews. The male Jews of working age were to be separated and taken
to a work camp. The remaining Jews — the women, children, and elderly — were
to be shot on the spot by the battalion. Having explained what awaited his men,
Trapp then made an extraordinary offer: if any of the older men among them did
not feel up to the task that lay before him, he could step out.” (Browning 1998: 2)



CRIMINOLOGY, GENOCIDE, AND MODERNITY 81

Significantly, a few men stepped out. Although there was adverse peer-group
pressure, it was possible to avoid the action. But the majority did not choose to
avoid the task. And among the majority who participated some clearly grew to
enjoy the job, for this was only to be the first of many similar actions. And, once
engaged in genocide the individuals found themselves existentially immersed in
the physical task of killing, a task that splattered blood and sometimes human
brains on uniforms that had to be cleaned, hands that had to be washed, minds
that had to accept the scenes as necessary. But some came to find their calling in
killing. Browning also tells us of the “Jew hunt,” the search and seeking-
out operations to locate small pockets of Jews or individual Jews who had
somehow escaped from the sweeping operations. This was a previously neg-
lected part of understanding the operation of the “Final Solution.” “The Jew
hunt was not a brief episode. It was a tenacious, ongoing campaign in which
the “hunters” tracked down and killed their “prey” in direct and personal
confrontation. It was not a passing phase but an existential condition of constant
readiness and intention to kill every last Jew who could be found.”(Browning
1998: 132)

Browning gives us a picture of the devastating potential of humanity.
Using later work such as the psychologist Stanley Milgram’s behavioral experi-
ments — the famous Stanford experiments conducted in the 1970s — Browning
suggests that under similar circumstances everybody has the potential to be a
mass murderer. While Browning’s text was read primarily by a narrow range
of scholars, the same material was addressed by Daniel Goldhagen in a bestsel-
ling text entitled Hitler’s Willing Executioners (1996). While savaged by
most scholarly critics, Goldhagen’s text was a huge public and commercial
success and created a substantial debate both as to the nature of his claims
and the politics of Holocaust scholarship. Goldhagen traced the main motiv-
ation for the Holocaust to German antisemitism and the unique force of German
hatred of Jews, the cultural roots of which he claimed stretched back to Martin
Luther. Goldhagen’s text was also accompanied by quite explicit details of
killings and many photographs — photographs which demonstrated the lack of
distance between victim and killer as well as appearing to some critics to almost
present a pornography of genocide. Conversely, Goldhagen’s thesis is the less
threatening; for there the genocide is a German problem, a matter of a specific
historical situation and has few lessons for the rest of us; whereas for Browning
bumanity as such contains the potential.' If the Reserve Police Battalion was
staffed by ordinary men, men who operated within a “murderous consensus”
(a term borrowed from Bauer 2001: 83) as to the position of Jews created
within a discourse of crime and control (both the Jews and the gypsies were
portrayed by the Nazis as hereditary asocial criminals), then the criminological
impact is clear. Do not trust the state or state-sponsored “science” to give
you images of the dangerous “other,” of crime and criminality and the
global threat. Do not be ready to allow the state to readily mobilize its police
to control the dangerous other: instead subject any and all such claims to critical
analysis.
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AbDDRESSING THE CONTEMPORARY PROBLEM OF CRIMINOLOGY,
WIDENING THE SCOPE OF THE TERRAIN AND UNDERSTANDING
“A NEw ExpeErRIENCE OF CRIME”

In a text published in 2001 and which appeared to capture the mood of the
times, The Culture of Control: Crime and Social Order in Contemporary Soci-
ety, David Garland, a Scottish criminologist resident in New York, presented a
picture of criminology — at least officially recognized criminology — as increas-
ingly dominated by a “new iron cage” of coercive penal rationality. “Instead of
addressing the difficult problem of social solidarity in a diverse, individuated
world, our political leaders have preferred to rely upon the certainties of a
simpler, more coercive, Hobbesian solution” (2001: 202). Garland’s wide-
ranging analysis was in large part constructed on his interpretation of the
literature on everyday life in the USA and Britain and the “new experience of
crime” therein. Garland’s text was strangely both situated and unsituated. For
although he was clear he referred to the “culture of crime control and criminal
justice in Britain and America,” his analysis was also of an unspecific “modern
society,” “contemporary society,” “modernity,” and “high crime societies.” Thus
this “history of the present” slipped into universality, whilst apparently making
no claims to compare or speak about any locations other than the USA and
Britain, nor to offer any analysis as to the global underpinnings of the everyday
of those locations.

Throughout the 1990s New York assumed a highly symbolic position in
debates within criminology and crime prevention. The city became a symbol of
the fight against crime, the battle to prevent those visions of urban life inherent
in the 1980s film Blade Runner, from becoming a reality of everyday life. New
York, it was said, was the place where the almost-accepted-as-inevitable increase
in crime was reversed as a result of zero tolerance and changes in policing
strategies. New York had taken seriously the twin (and often contradictory)
messages of the criminology of everyday life — rational calculation and oppor-
tunity theory plus targeting antisocial elements and not tolerating underclass
behavior. The crime-control message of New York was transported around the
Western world: it was a one-way process.

On September 11, 2001 two hijacked commercial airliners were deliberately
flown into the twin towers of the World Trade Center, New York’s highest
buildings and symbol of its central role in the globalized economy, which
collapsed with over 3,000 deaths. It was no longer possible to deny that everyday
life had become global.

The events of September 11 profoundly shocked the American people and
others worldwide. In a very postmodern fashion the events were shown live on
TV and the Internet, throughout the world. They showed, all too clearly, that the
routines of everyday life, the assumptions as to what normal security and trust
were dependent upon, were only partial. Similarly, Garland’s highly sophisti-
cated “history of the present” was only a narrative of partial experiences of
crime. His account of the path that criminology has taken to reach a state-
sponsored culture of control downplayed the existence of a (admittedly less
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influential) critical tradition and concentrated upon that criminological dis-
course which found its data in the decisions made “within the institutions of
the criminal justice state” (to transfer part of a sentence from Garland and
Sparks, 2000: 19).

TowAaRD A MORE INTEGRATED CRIMINOLOGY FOR THE
TweNTY-FirsT CENTURY?

The Norwegian Criminologist Nils Christie once wrote that criminology should
offer a mirror to society. This essay has argued that it has clearly failed in that
task, or at least offered only a phantom mirror. A mirror which neglected the
genocidal reality of the twentieth century. Criminology has denied its compan-
ion. We have thus only a partial heritage and all theories presented to us need to
be interpreted and understood in that light. Including genocide within the data
to be analyzed changes our understanding of the “progress” of modernity, of the
normality of crime and policing. It is perhaps to look in on the lower deck.

Yet those who have spent their adult life in trying to come to grips with
genocide tell us there is both a depressing and an uplifting message in actually
confronting genocide. The depressing message lies in the seemingly endless
varieties of inhuman barbarisms that humans are willing to inflict upon other
human beings; the uplifting message is for all the genocide, all the death,
humanity, as such and as a moral project has not been destroyed by genocide
(Bauer 2001).

What would a criminology look like that placed genocide within its arena of
study? How would talking about crime and criminals change? There is not space
here to attempt such a project. However, confronting genocide as part of the
criminological enterprise would broaden the continuum of data and problems
that would need to be analyzed. It would also mean that much of what is
currently accepted as accounts of crime would be seen as extremely limited
and localized discourse. How would The General Theory of Crime fare? Low
rates of self-control, established by specific forms of childrearing practices,
cannot explain the behavior of the perpetuators in the variety of situations
where genocide has occurred.’? But criminology would also be enriched and
its problematics better positioned. For example, many of the themes in Jock
Young’s The Exclusive Society (1999) have a direct parallel in the literature on
trying to understand genocidal situations; an altered text would have different
boundaries, more complex layers of exclusion and injustice. Conversely geno-
cide studies may have things to gain. To the criminological eye, the diversity of
definitions of genocide within the sociological literature in genocide studies
appears a reversion to the classical debates as to the nature of crime. A theory
of genocide that incorporated the perpetuator’s perspective might also be at-
tempted; at least some strands in criminology have attempted to flesh out a more
appreciative tradition."® Genocide studies may need to do likewise to get more
rounded accounts.

If this were attempted, criminology would have to rewrite its history: it has
existed in a truncated institutional imagination, a continual state of denial of
subject. Because modernity meant to so many in the West, a grand transformation
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in terms of progress, wealth and technological power, of “civilization,” it seemed
as if genocide had to be kept away from the mainstream disciplines, such as
philosophy, sociology, and criminology. Located in particular sections of history
or German, or Cambodian, or Armenian studies, or more recently small centers of
genocide studies, genocide becomes a series of individual plots, in which specific
and locatable factors led to the specific configurations and where identifiable
individuals can be identified and related as perpetrators. This partook in the
myth of modernity’s justice wherein modernity was seen as an increasingly coher-
ent place of social order and where crime induced punishment and doing justice.
To paraphrase Bartov, the myth allows us to believe that balance is possible: that
the perpetrators can be located and destroyed in the justice of the “happy” ending.
Thus the world is rendered safe, predictable, unthreatening. But genocide is far
more complicated and complicating; its stories often have no clear beginnings, no
casual personages, little clarity, and no resolution. But with genocide the story
continues; the plot seems never resolved. “The world we inhabit is the same world
that produced (and keeps producing) genocide” (Bartov 1996: 53). And the
suspicion remains: perhaps criminology, that largely faithful servant of moder-
nity’s power, clothed its companion — genocide — with silence so that the state need
not lose its hegemony. Criminology’s knowledge truly was formed in the dialectic
between those who accepted the subject/data produced by the state’s criminal
justice processes and those who wish to critique that. The dance, however, was
constrained by the location of its beginnings: the terrain of the nation-state. That
terrain is now intellectually wholly unsustainable, even if that Leviathan has not
yet lost his dazzling clothes — nor should we forget that its power may be most
dangerous as it retreats from its zenith. But then, perhaps amidst an often gloomy
postmodernity, putting the task of understanding genocide into the mainstream
might provide some ways into a proper understanding of criminology and the
challenges of our times.

Notes

1 Iwill not in this essay recount the arguments and history concerning the term “geno-
cide.” It must be noted that there is considerable debate as to the benefits, scholarly or
practical, in adopting any particular definition: a situation that closely parallels the
debates as to the nature of “crime” in criminology. The legal definition was adopted by
a United Nations Convention on Genocide approved on December 9, 1948: “In the
present Convention, genocide means any of the following acts committed with intent
to destroy, in whole or in part, a national, ethnical or religious group, as such: (a)
Killing members of the group; (b} Causing sericus bodily or mental harm to members
of the group; (c) Deliberately inflicting on the group conditions of life calculated to
bring about its physical destruction in whole or in part; (d) Imposing measures
intended to prevent births within the group.” That definition loosely followed the
formulation offered by Raphael Lemkin (1944), when working in the US State Depart-
ment during World War II to cope with what he saw as a new form of war, a war waged
not on a nation but on “peoples.” There are significant differences, however: in
particular, while Lemkin understood genocide as a “crime” that destroyed the cultural
potential of groups, the UN definition does not incorporate this more complex notion
of the destruction of the contribution to the world of groups.
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2 Some writing on the Holocaust and modernity, in particular Bauman’s (Modernity
and the Holocaust, 1989) thesis, has been picked up by the Norwegian Nils Christie
(1993; 2nd ed. 1994; 3rd ed. 2000) in his Crime Control as Industry: Towards
Gulags, Western Style?, which specifically, and rather uncritically, adopts the Bau-
man thesis and draws parallels with the development of a late modern industrial
complex of prisons or “correctional facilities.” Christie’s readiness to use Holocaust
references is unusual and dates from his Master’s thesis for which he interviewed
Norwegian concentration-camp guards. Colin Sumner, editor of the present volume,
having outlined a criminological agenda to transcend the confines of the nation-state
{Sumner 1982), published Violence, Culture and Censure in 1997, explicitly in
commemoration of the Holocaust, with two essays on the subject by David Craig
and Tony Amatrudo. The November 1997 and 1998 American Society of Criminol-
ogy (ASC) meetings saw a budding interest in genocide. George Yacoubian presented
a subject search of criminological journals and ASC papers to illustrate the virtual
absence of any work on genocide. The University of Memphis has established a
Genocide Studies center jointly between the Departments of Political Science and
Criminal Justice, with the idea of applying criminological perspective to the subject.
At the time of writing they have established an information resource on the Internet
and have begun some projects, but the center is in its infancy. Alex Alvarez has
recently completed the first book-length study self-consciously written from the
standpoint of a criminologist: Governments, Citizens, and Genocide (2001). The
Holocaust has been a clear determinant of the work of Stanley Cohen, in particular
States of Denial (2001). But at the American Criminological Conference in Novem-
ber 2000, a conference with over 1,800 delegates, a round-table discussion on
progressing the acknowledgment of genocide in criminology drew an audience of
three (myself included). The 2001 conference had an audience of six to the session on
genocide, which I take it would draw the response from a “positivist” analysis of a
100 percent increase in appeal!

3 Smith (2000: 21) describes the twentieth century as “an age of politically sanctioned
mass murder, of collective, premeditated death intended to serve the ends of the state.
It is an age of genocide in which. .. men, women and children...have had their lives
taken because the state thought this desirable.”

4 Rudolph Runnel, in Democide (1992) and Death by Government (1995), estimates
that between 1900 and 1987 close to 170 million civilians (and disarmed prisoners of
war) were killed by governments and quasi-governmental organizations (political
parties, paramilitary groups); the vast majority were killed by non-democratic
regimes. He defines this as “democide” (the killing of peoples), while he places 38
million of them as victims of “genocide” (using the definition within the UN Con-
vention) of whom nearly 6 million were the Jewish victims of the Holocaust.

5 Onecantake virtually all texts and ask how general claims can be made as to the nature
of crime in them if genocidal massacres are excluded as material for analysis. Many
well-known works in criminology, such as Wilson and Herrnstein’s Crime and Human
Nature (19835), actually present a relatively narrow image of criminal activity.

6 This is not to say that this is not a novel question. “In the light of this record [of
genocide in the twentieth century], one is prompted to wonder as to why the
historical recurrence of a social phenomenon failed to register as a critical social
problem, particularly among social thinkers and social scientists” {Vahakn 1995:
201). Bauman wrote Modernity and the Holocaust (1989) in the hope that it would
move into the mainstream of sociology. But it remains an outside question, not part of
the canon.
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Vahakn describes how the military mobilization of Armenian males in 1915 meant
that the most “threatening” portion of the Armenian population was concentrated
and culled before the wider genocide was implemented.,

Though [the] mobilization had many other objectives, it served a major purpose for the swift
execution of the plan of genocide. By removing all able-bodied Armenian males from their
cities, villages, hamlets, and by isolating them in conditions in which they virtually became
trapped, the Armenian community was reduced to a condition of near-total helplessness,
thus an easy prey for destruction. It was a masterful stroke as it attained with one blow the
three objectives of the operation of trapping the victim population: a) dislocation through
forcible removal; b) isolation; c) concentration for easy targeting. (1995: 226)

As Smith puts it:

If one starts from the present, one asks what weakens and erodes the moral constraints
against genocide. If, on the other hand, one starts with the ancients, one has to ask how
these restraints came about in the first place and when, and subsequently consider why
they have not been more effective. If we just assume that such moral inhibitions have
always existed, we distort the history of both genocide and society. (2000: 39)

Emmanuel Lévinas asks a related question:

It is extremely important to know if society in the current sense of the term is the result of a
limitation of the principle that men are predators of one another, or if to the contrary it
results from the limitation of the principle that men are for one another. Does the social,
with its institutions, universal forms and laws, result from limiting the consequences of the
war between men, or from limiting the infinity which opens in the ethical relationship of
man to man? (1985: 80)

I would accept Yehuda Bauer’s argument (2001) that the Nazi plans for the Jews
constituted the only known instance of a consciously planned annihilation of a race
and therefore can be placed at the extreme — Holocaust - of the genocidal con-
tinuum.

As is widely accepted, e.g., Staub (1989).

Browning may somewhat underestimate the role of racial ideology which was
central to the Holocaust. Racial ideology, however, has played a crucial role in
most of the genocides of the twentieth century, an ideology that saw racial and
ethnic plurality as a threat to state building.

Goldhagen (1996) begins his account of Reserve Police Battalion 101 with an
occasion where one of the officers wrote a letter to higher authority refusing to
carry out an order to get every man to sign a declaration that they would not loot or
destroy Polish property. Such an order, he stated, was an affront and insult to the
discipline and honor of the men, who could be trusted not to do such things.

Pace Matza (1969); as examples see Katz (1988); Morrison (1995); Hayward
(2002); Presdee (2000); and the emerging field of “cultural criminology” generally.
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The Criminologists’ Gang

Jack KA1z AND CURTIS JACKSON-JACOBS

Criminologists of the gang struggle with what may be the most frustrating
of all challenges in crime research. When they look to standard sources of
data on crime and criminals, what they find is disappointing. The police,
who generate data on a variety of crimes as a by-product of their working
routines, do not help much in this case. They use legislative categories that
define crimes when making arrests and processing complaints, but, despite
the proliferation of references to “street gangs” in US criminal statutes,
police commonly use traditional categories like robbery and assault when
filing charges against perceived gang members. With regard to gang crimes,
the police fail to perform their usual role as unwitting assistants to social
researchers.

What police agencies wittingly record about gangs and their crimes is no less
problematic when treated as data for social research. Many develop departmen-
tal ways of keeping counts of gangs and gang members, but not all do. Those
that do keep counts use inconsistent criteria (Maxson and Klein 1996). Those
that use the same criteria apply them without discrimination to diverse ethnic
groups in which gangs have radically different meanings (compare Chin 1996
with Horowitz 1983). Within any given jurisdiction, police descriptions may
vary radically over time for institutional reasons independent of changes in street
realities (Meehan 2000; Katz 2003).

Victim reports, another standard source of data on crime, are not likely to be
systematically helpful for tracing gang activity. Reports made by victims who
themselves are outside of gang life are dubious sources for attributing assailants’
gang identities. With respect to insiders’ reports, we have reason to suspect that
such data will be unreliable if not downright delusional. Self-reports have been
obtained neither through censuses nor random population surveys but through
questionnaires administered primarily to adolescent school populations. If to
any significant extent gang life means operating outside of or resisting conven-
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tional obligations, self-reports on gang membership obtained from school stu-
dents are of questionable value.

In part because of problems in acquiring data, criminologists have not settled
on a definition of gangs nor on standards for grounding analyses in data.
A currently hot debate is over whether gangs have become instrumental and
entrepreneurial, as opposed to the older view of gangs as expressive and turf-
defending. The controversy may be an artifact of different samples of what are
very diverse phenomena: those who see expressive street gangs and those who
see entrepreneurial drug gangs may not be looking at the same thing. Gang
researchers either follow idiosyncratic procedures when describing the eviden-
tiary bases for their analysis or, as a simpler solution, make elaborate assertions
without presenting data (see, e.g., Sanchez-Jankowski 1991).

At the individual level, being in a gang is hardly a clear-cut fact. Few gangs
have formal payrolls, and even when they produce something like membership
and accounting books, they do not read like standard ledgers (see, e.g., Venkatesh
and Levitt 2000). The problem is not just that the researcher is an outsider. Gang
membership is unclear to insiders as well. Fleisher, who studied the “Fremont
Hustlers” of Kansas City, comments: “‘Member’, ‘membership,” ‘join,” and
‘gang’ are static notions which fit neither the natural flow of Fremont social
life nor the perceptions of Fremont kids” (1998: 39).

To emphasize the point, one might say that gangs only exist to the extent that
their existence is problematic. Gang life is a matter of struggling over issues of
inclusion and exclusion, and about giving meaning to the obligations of mem-
bership. Everyday gang life is a matter of imaginatively incorporating past events
within a gang’s history, both by keeping alive the sense of continuous collective
identity and by interpreting the actions of individuals as gang actions. The
personal meaning of being in a gang is defined in situationally emergent actions
that recognize and elaborate gang affiliation as penetrating, shaping, and dis-
rupting school, work, intimate, and intergenerational family relationships.

We know that proving whether one is in the gang or not is often a motivating
factor in such characteristic forms of gang violence as drive-by shootings (Sanders
1994). Much of the everyday reality of gang life consists of claiming gang
membership and responding to coded demands to identify where one is “from”
(Garot 2002). Leaving the gang is alternately reported by long-term observers of
gangs as common, unproblematic, and the subject of myth (Klein 1995), and by
self-defined gang members as “impossible” (Decker and Winkle 1996).

Some of the best gang studies have found that mythmaking is one of the
central activities of males involved in gangs (Horowitz 1983; cf. Decker et al.
2001: 78-9). The central myth is that the gang exists. In many settings, gang life
consists of recounting history-making events, celebrating resonant symbols, and
posturing defiance against morally hostile forces. Fervent rituals professing
commitments may be necessary because of the lack of any independent, objective
reality of the gang. That the same paradox haunts and inspires religion — rituals
of faith are necessarily specifically because of a lack of objective evidence for
what is promised - indicates the need for some imaginative methodological
thinking for gang criminology.

If measurements of gang life are untrustworthy when taken from a distance, they
are vulnerable to powerful reactivity when they are attempted close up. Indeed,
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one of the most enduring findings in the history of gang research is that social
interventions, of which close-up social research is a significant form, promote gang
cohesion (Klein 1971). By conferring significance specifically on “gang” activity,
social research activity inadvertently promotes the youth interaction that is then
described as evidence of gang existence. When the police report that gangs are out
there, one should not be too sure they are. And when researchers searching for
gangs find that gangs cooperate in making an appearance, there is no less cause for
suspicion and a new basis for ethical self-reflection.

Despite the challenges of studying gangs, American criminology has now been
engaged in the effort since the 1920s and shows no sign of retiring. The response
to the weaknesses of data has been investigative resolution: the special research
challenges in studying gangs are grounds for funding ever-new inquiries. But
while admitting weakness in the literature makes perfect sense in grant applica-
tions, there is one central problem that has not been acknowledged: we never
have had a good basis for thinking that gangs cause crime.

Without the presumptive belief that gangs cause crime, gang research, at least
the specialized field of gang criminology as it has developed, makes little sense.
The idea that gangs cause crime at first seems obvious. After all, just about every
time we see them, we see gangs because they have been doing crime. But on
examination the causal proposition becomes highly suspect.

Consider the implications of the message, told both by police sources and by
well-seasoned gang researchers who have devoted careful effort to the question,
that gangs have been proliferating in number and growing rapidly in member-
ship in the United States since the early 1980s. In 1983, US local police depart-
ments reported about 2,200 gangs; in 1997, over 30,000 (Curry and Decker
2003: 28). This pattern helped make sense of the rapidly rising rates of US youth
violence rates in the 1980s. But the image of geometrically increasing gang life
does not jibe with the sharp declines in criminal violence that came in the 1990s
(Blumstein and Wallman 2000). Moreover, the dramatic rises and falls in urban
crime rates since the 1980s have been essentially the same in cities with and
without celebrated gang problems (Katz 2003).

Perhaps gangs recently have become more prudent in their use of force, more
utilitarian, less wild. Perhaps, if we let theoretical imagination run freely, we can
believe that the increase in gang membership has been perfectly mated with a
transformation of gang violence toward greater control, resulting in similar
violence rates for gang and non-gang cities. But if so, then gangs can impact
crime rates either by increasing or decreasing criminal violence, depending on
something important other than the gang itself.

The contingencies for positive or negative effects should be at the forefront of
gang research. Whether there is any systematic relationship between gang life
and rates of criminal violence should be a central issue in the field. But these
questions are not resolved; they are barely even raised.

We suggest that the best way to understand the criminology of the gang is by
appreciating that the field is structured on a quiet agreement not to press the
causal question. Not focusing on that question is essential for sustaining the
myth of gangs as a transcendent evil, a force responsible for social harm inde-
pendent of the responsibilities of individual members. In this essay we do not
deny that there are gangs out there, and that individuals acting in their names
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have long been responsible for significant amounts of criminal violence. What
we mean to highlight is that criminology has systematically avoided taking
seriously the challenge of showing that “the gang” makes an independent,
positive contribution to the level of criminal violence in communities or legal
jurisdictions. Neither popular culture nor the police, neither college students in
criminology classes nor funding sources in private and public agencies, worry
much about the causal issue. And neither have gang criminologists, at least not
until recently, and then in a way that suggests a desire to be done with the pesky
issue.

The silent agreement among gang criminologists to downplay the causal
question has made possible three fundamental defects in the research agenda
on gangs. First, the field has long lost the healthy comparative perspective in
which it was born. Frederic Thrasher began gang research with a classic
scientific curiosity to describe all the instances of the phenomena he could
find, and he found 1,313 (Thrasher 1927).! His naturalist ambitions led to a
comparative appreciation of gangs among various forms of youthful peer asso-
ciations. Today the study of gangs proceeds largely outside of the study of youth
culture.

In a second perversion of the field, criminologists have seen through the gang,
using the gang as a window onto phenomena which are treated as far more
important than documenting the everyday realities of gang members on their
own turf and in their own terms. Like the politicians and journalists who shape
popular culture, gang criminologists have been preoccupied with the gang as
metonym, icon, or index. The central debate is over which summary image to
invoke when thinking about gangs and which background realities to bring to
mind when the gang image is invoked.

The third defect in the corpus of gang research is the failure to develop the
causal issues fully. At least three causal questions about the relationship of gangs
and crime should be investigated. Do individuals become more criminal by
virtue of joining or being in gangs? Do gangs increase the level of criminal
violence in society? Taking gangs as collective phenomena, what accounts
for their emergence, decline, spread, and evolution toward greater or lesser
violence?

Only the first of these three questions has been asked with a modicum of
intensity, and even then the answer remains unclear. But it is the second question
that is the most revealing, for without the assumption that rates of criminal
violence would be lower were there no gangs, the field never would have
developed; or at least it would not have developed along its now-familiar lines.
If everyone assumed that gangs have no systematic effect on the level of criminal
violence, research funding would dry up and what remains of the gang literature
would be read very differently, to the extent that it would be read at all.

THE LostT NATURALISTIC AND COMPARATIVE PERSPECTIVE
The history of gang research can be divided into three periods. Thrasher’s The

Gang, published in 1927 and remembered for his “Chicago School” explanation,
was a promising start to the first period. Thrasher found that gangs arose in areas
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that were “interstitial” in the social ecology of the city. Such areas, located between
stable residential zones, were pressed by encroaching business development,
marked by rapid population change, and displayed severe social disorganization.

But Thrasher’s own work was more dedicated to documenting gangs than in
arguing that social ecology explained gangs. Explaining why gangs exist was a
relatively minor aspect of the effort to describe a great variety of groups. The
social ecology perspective was not developed in his work but in other research
projects, which he merely cited, invoking the prevailing ideational boilerplate as
a narrative device to frame his inquiry.

Subsequent researchers criticized Thrasher’s explanation as an instance of an
increasingly discredited view of urban poverty as “social disorganization.” The
critique of the social ecology framework helped advance the sociological study
of the city by encouraging a search for internal order in poverty, or “slum,” areas
(Suttles 1968). In the wake of broadscale disenchantment with social ecological
theory, Thrasher’s rich comparative description of forms of childhood social
organization was ignored. Gang criminologists ridiculed the “play groups” that
he abundantly described. Such innocent associations were absurdly innocuous in
comparison with the seriously destructive gangs they studied.

When the naturalist impulse is killed, the opportunity to develop naturally
occurring comparisons is an innocent victim. What sociology has remembered
about the Chicago School has helped it forget that in its first incarnation, the
field was self-consciously and vigorously tied to the discovery and descriptive
thrusts of natural science inquiry. Darwin loomed larger than Marx, Weber, or
Durkheim in early sociology textbooks. Quite apart from the appeal of evolu-
tionary theory, Darwin’s work represented meticulous description, the ideal of
bringing nature back to the university laboratory in as much detail and with as
much respect for ecological interaction as is possible (see Park and Burgess
1924). Today, virtually no researcher documents gangs in comparison with the
various other social forms in which adolescents associate in a city.

With such comparative data in hand, criminologists might hesitate before
explaining gang membership as motivated by low self-regard, a need for status,
uncertainty about one’s identity, the need for a substitute “family” outside of a
broken biological family, etc. By comparing what the gang offers with what boys
and young men can find in other forms of association, we might specify the
attractions of gang life. Such data couid be either synchronic/cross-sectional or
diachronic/biographical. Gang members do not stay for life; they do not always
leave on a stretcher or for prison terms. The very issue of what makes gangs
seductive to their members has been obscured by the neglect of alternative
associations outside the gang. We have no empirical basis for believing that
gangs are the only way that adolescents can satisfy personal needs, make up
for family failings, protest hierarchical domination, seek mobility, etc.

The second stage in gang criminology emerged after World War II with the
proliferation of a national research community. In Chicago, New York, Los
Angeles, and Boston, sociologists/criminologists developed portraits of gang
life through their involvement in city-specific intervention programs. Primarily
funded through private philanthropy and local government, these programs
featured “detached workers” who variously sought to affect gang cohesion,
develop community organizational resources independent of gangs, and link
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gang members, or would-be gang members, to community and employ-
ment opportunities. The researcher/authors typically operated with one foot in
university research departments and the other in intervention program
administrations.

The studies emerging from the wave of intervention efforts of the 1950s and
1960s made gang criminology a notable field, even though the intervention
programs were not primarily research projects. Several of the most celebrated
studies were a mix of theoretical arguments geared to structuring future inter-
ventions and the product of ad hoc efforts to collect data through the access to
gang life developed by previous, independent programs. Perhaps the most highly
regarded publication of the period, Cloward and Ohlin’s Delinquency and
Opportunity (1960), was almost completely devoid of data (see also the thin
data in Albert Cohen’s Delinquent Boys, 1955).

In some program efforts, the involvement of social scientists was more
a matter of field supervision than writing up research findings. An example
is Hans Mattick’s involvement in the programs of the Chicago Youth Develop-
ment Project (as discussed in Klein 1995). Others were the products of formal
research designs (Short and Strodtbeck 1965). Some were intensive efforts
to develop unprecedented measures of such matters as gang culture, gang cohe-
sion, and careers in gang life and crime (Miller 1958; Miller et al. 1961; Klein
1971).

Overall, there appeared to be an inverse relationship between the richness of
data in a publication and the recognition that the work received outside of the
small corps of gang researchers, at least at the extremes (this pattern did not go
unnoticed: Bordua 1961). Like Cloward and Ohlin’s award-winning, book-
length adaptation of the Mertonian theory of deviance to gang formation,
Matza’s Delinquency and Drift (1964) and Sykes and Matza’s “Techniques of
Neutralization” (1957), while advanced through writings devoid of data, never-
theless became, respectively, a prizewinning book and one of the most widely
cited journal articles in American sociology.

Thrasher’s book had portrayed a diversity of youthful social life as a
grounding for a single theoretical perspective. In neat contrast, one writer after
another in the 1950s and 1960s stimulated an elaborate theoretical debate by
presenting a summary view of gang life based on the model of a given program
or city’s experience. In the 1960s, national political life underwrote the appreci-
ation of summary images of gang kids and gang life. During the Kennedy
presidential administration, and as the precursor to the War on Poverty program
that emerged in the subsequent presidency of Lyndon Johnson, social interven-
tion programs in which Cloward and Ohlin had been active were taken as
models for planning remedial national social policy (Moynihan 1969). In the
face of such political clout, the institutions shaping academic prestige in social
science did not insist on the tedious business of evidentiary grounding.

When American college populations expanded rapidly in the 1960s, the
simplifying narrative structure of the monographs of this period made several
of the books ideal teaching tools. Insofar as causal issues were addressed, they
took the form of theorizing on the motivations for joining gangs and for the rise
of gangs in inner-city areas. That gangs increased crime was taken for granted.
The premise of most intervention programs was that gangs were bad for their
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members and their communities; neither the programs nor the research studies
based on them were structured to gather evidence on the issue.

In a rare instance, one causal issue of overriding practical significance was
clearly specified: the effects of intervention programs on the delinquent careers
of gang members. While many intervention programs had not planned an
evaluation phase, this issue was of undisputed relevance to all. And when
evidence was organized around the issue, the results undermined general pre-
sumptions. After years of personal involvement in social research/social work
with gang kids in Los Angeles, Malcolm Klein (1971) concluded that ameliora-
tive social program interventions aimed at fighting gangs often unexpectedly
increased gang cohesion, a result that had the expected further consequence of
increasing the criminal activity of gang members. Later, Klein (1995) saw the
same effects from programs of police repression.

A third stage of gang research has developed since the 1970s, based on a new
mix of philanthropic, university, and federal government funding and conducted
by researchers more firmly housed in university departments. This large wave of
studies has been produced through intensive participant observation with gang
members, through building interview data by snowballing to gang members, or,
in an overlap with delinquency research methods, by surveying youth popula-
tions, primarily through their representation in schools. Gang research has thus
remained largely separate from the quantitative, social-survey, and police data-
set methodologies that came to dominate criminology in the 1960s.

Gang research has also remained separate from sociological studies of youth
social life and culture outside of gangs. Gang studies refer primarily to other
gang studies but not to studies of young male, or female, social life, violence or
even criminality outside of gangs. In the broader literature, however, one can
find evidence of attractions to violent versions of masculinity independent of
gangs and crime (Wacquant 2000), peer groups that collectively engage in crime
without the markings of street gang culture (West 1978; Sullivan 1989), and
networks among youths who disproportionately and cooperatively commit
crimes without generating gang identities (Sarnecki 2001).

Further undermining causal inquiry, writers on street gangs often set aside
studies of skinheads, soccer hooligans, and drug gangs as not comparable (e.g.
Klein 1995). Studies of adolescent life-cycle processes, social life in schools, and
youth culture in general are almost completely ignored. Studies of inner-city,
low-income, ethnic-minority social life that do not appear as “gang” studies
(Anderson 1978; Liebow 1967) are left to other scholars to explore, even
when they describe the same social milieu in which gangs are prominent.

Throughout the history of gang research, the lack of a comparative perspec-
tive has been at the root of a persistent embarrassment: the failure to define what
a “gang” is. The problem has long been openly recognized, subjected to repeated
agonizing, and used as a justification for national tours such as Walter Miller’s
(1975) effort to collect a broad-based sample of instances that might inform an
authoritative definition. Definitions that do not include dimensions of criminal-
ity are deemed unattractive because they would capture as “gangs” social groups
that are not contributing to crime rates, and because the background character-
istics of non-criminal and criminal gangs would be confounded. But definitions
that do include criminality in the group definition set up analyses for tautology
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when investigating the impact of gangs on crime rates: criminal youth groups by
definition contribute to crime.

Developments in youth culture may finally point the way to resolving the
definitional dilemma. Through “gangsta,” “hip hop,” and related forms of
popular culture, street gang symbolism has spread rapidly across the United
States since the 1980s; “gangs” have emerged in small and large communities
where their presence was unknown or denied. “L.A.” gang styles have emerged
in communities coast-to-coast, and after initial suggestions that “Bloods” and
“Crips” from Los Angeles were developing branches elsewhere, it has become
apparent that youths across the nation were responding to mass-media images of
performances that exploited Los Angeles gang styles (often by performers whose
bases were in the East and Midwest).

By necessity now, researchers who would distinguish the backgrounds of
violent offenders, stages in the process of forming violent gangs, and the discrete
contributions of gangs to crime rates, must distinguish among various youth
associations and culture movements. In a promising new twist, Malcolm Klein
has conceptualized “tipping points” at which youths associated under gang-
related symbols, like “break dancers” and “taggers” (graffiti writers), begin to
see themselves as in a group that requires violence. A similar sensitivity to group
transformation is evident in studies of street gangs that exploit public housing
communities and drug markets (Venkatesh 1997).

What a gang is, who is in it, and what being in a gang means are not in the first
instance problems for researchers; they are problems for young people who
challenge each other to declare membership, who test each other’s loyalty and
commitment, and who are far more widely fascinated with clothing themselves
in gang symbolism than in arming themselves for violence. Street gangs are
inherently amorphous phenomena, and when they are not, when membership
in a gang puts one on a payroll and is a matter for disciplined structuring over
extended periods of time, it is likely that the group has become a drug marketing
organization. An appreciation of the inherent, naturally occurring ambiguity of
street gang identity should lead to a research agenda that exploits ambiguity as a
central topic for comparative research rather than one that tries to resolve it by
definitional fiat (on measurement by fiat, see Cicourel 1964).2

As a practical matter, the field still resists embracing the ambiguities of gang
phenomena as a basis for shaping a broad research agenda. Journalists have
taken a handful of inner-city youth, or the young people on particular inner-city
blocks, and written about the variety of their associations and involvements in
legitimate and illegitimate activities (Butterfield 1995). But gang researchers get
funded to study gangs, and even the most data-rich and thoughtful investigations
of the relationship of gang members to their families and communities start with
samples biased toward individuals identified as criminally involved (Decker and
Winkle 1996). As we explain in detail later, indications that gang members
commit acts of violence at rates much higher than their peers do not speak
with great authority about the effects of gangs on crime rates. And studies
that develop evidence on the situational contingencies that move youth groups
from flaunting gang symbolism into violent action (Sanders 1994; Fagan and
Wilkinson 1998; Fagan 2000; Wilkinson 1998) are not incorporated into the
theoretical discussion about the nature of the gang.
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Avast array of alternative causal understandings of the significance of gangs in
America has been essentially untouched by sustained research. Here are a few:

e gangs are so widespread, crime cannot be attributed to the gang itself but
must lie in the contingencies that turn gangs violent;

e gangs are where violent offenders belong, such that where gangs exist, violent
offenders disproportionately will want to be in them;

e by concentrating violence in expressive symbolism, gangs contribute to social
control by drawing the attentions of law enforcement and enabling commu-
nity youth and families to understand who they need to avoid;®

e Dby intensifying conflicts among violent youths, gangs reduce the level of
criminal violence in the long run;*

e many social areas lacking gangs somehow produce crime rates from their
youth population equivalent to those in “gang-infested” areas, indicating that
the relationship of gangs and violence, where it exists, is spurious;

e the rise of gang violence is a response of the “demoralized poor” (see the
discussion below) in a transitory historical period that heralds a coming
decline in a population’s social pathologies.

After 75 years of gang research in the United States, the proposition that gangs
raise rates of criminal violence beyond what would obtain in their absence
remains deeply problematic because of the narrowed research agenda in the
field. Other critical causal issues have also been systematically obscured. Had
Thrasher’s example been honored, the conditions for the formation of gangs
could have become a vigorous area of study. As it stands, gang criminologists
explain gang formation with little more than a flourish of the explanatory wand
in the direction of whichever social conditions happen to be in the background of
their particular gang examples. If the gang is in the “rustbelt,” then it must be
“deindustrialization,” the decline of social spending to rebuild older cities, and
the flight of middle-class blacks from the inner city that is responsible (Hagedorn
1988). If the gangs are Mexican American and located in the booming Sunbelt’s
suburban and ex-urban areas as much as in the large cities, then it must be that
“multiple marginalities” explain the flourishing of gangs (Vigil 1988).

Significant progress in explaining gang formation awaits a research agenda
that would describe the myriad social formations within which gangs emerge.
There are repeated indications in the gang literature that other social relations,
networks, or latent ties are mobilized in the gang formation process: family
connections, institutional ties to schools and perhaps jails, neighborhood bound-
aries defined by the physical structure of highways and housing projects. These
are never sufficient conditions, and there are indications that historically critical
events are additional necessary conditions. As is often noted, one-gang cities are
rare. The explanation of gang formation will require the same multi-case, multi-
stage processual explanation that has been developing in the field of social
movements. What has stood in the way of developing the database for such
theory development is not the lack of a model of inquiry, nor the lack of multiple
social relations in the environments of youth lives. The major blockage has been
the mesmerizing power of waving causal imagery at background conditions. It is
time to disenchant that explanatory wand.



100 JACK KATZ AND CURTIS JACKSON-JACOBS

The Gang as WINDOW

After Thrasher, gang researchers have had little patience for describing the
people they study. Some spend years becoming familiar with gang kids up
close, only to find them “boring” as they pass hour after hour “hanging out,”
apparently they are too boring to describe (Klein 1971). Many researchers who
have interviewed gang members do not bother to quote them, or if they do, they
present aged ex-gang members who talk surprisingly like the social theorists
conducting the study (Moore 1991). It is common for gang researchers to
encourage gang members to summarize their lives, a shallow if convenient
research strategy that dispenses with the need to describe what gang members
do and say in their own milieu, outside of interview situations, when they are
pressed to respond to immediate exigencies in their social worlds. Others devise
multiple measures of gang members and their actions, but the resulting picture is
of indicators of dimensions, not of the gang as a cultural form sustained by its
members (Short and Strodtbeck 1965). Some of the most notable recent gang
studies rely on members’ memories. When such memories purport to recall the
relatively recent formation of specific, originally small gangs (Hagedorn 1988),
they are much more trustworthy than when they are offered as bird’s-eye
snapshots of the experiences of thousands of people who have lived in and
around gangs during a 30-year period {Venkatesh 2000).
There are exceptions to the rule against description, among them:

e a study of gang violence as it is described in police records, supplemented by
fieldnotes from police ride-alongs and interviews, all organized by the situ-
ated occasions of violent events (drive-bys, gang bangs, robberies, etc.)
(Sanders 1994);

e an ethnographic sketch of Chicago’s “Vice Lords” in the 1960s, which
remains one of the few studies that conveys the local symbolic world that
sustains gang members’ involvement (Keiser 1967);

e Decker and Winkle’s (1996) report of extensive, first-person, verbatim
descriptions of gang life produced by 101 members of 29 St. Louis gangs
who were contacted in high-crime neighborhoods and screened with the
question “Are you claiming?”

There are also numerous gang studies that, despite their overriding concerns
with explanatory language and/or standardized forms of measurement, illustrate
their arguments with rich field data. Short and Strodtbeck’s (1965) study is
perhaps the most industrious, collectively conducted, elaborately organized
effort to understand gang life; it reads as a wrenching, remarkably honest
struggle to make inapposite theory and inelastic data manipulations fit with
the close-up accounts of gang life created by participant-observing “detached
workers.” A more typical indicator of the stagnated methodological thinking in
the field is Hagedorn’s People and Folks (1988). Hagedorn packages invaluable
gang histories as told by “top dogs” from 19 Milwaukee gangs in a boilerplate
theoretical framing about the gang-institutionalizing effects of “deindustrializa-
tion.” As noted by Walter Miller (1989), Hagedorn has no comparative data
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about gang life before and during the supposed sea change of “deindustrializa-
tion,” and such limited data as he does produce on the issue, most notably a list
of unemployment levels in various cities, run counter to his arguments by
showing relatively low unemployment rates for cities with large gang popula-
tions like Boston and Los Angeles.

It appears that no one has attempted to describe a “day-in-the-life,” or what
gang members do with others continuously and in detail, over any significant
stretch of time (but see Fleisher’s 1998 ethnography of Kansas City adolescent
social circles). The work of painstakingly reconstructing lived experience is
routinely bypassed in favor of summary recollections elicited in an interview. It
is a revealing paradox that gang life is at once a symbolic image sufficiently
powerful to justify study after study, and at the same time, never worth actually
describing. How could this be?

It has been so obvious that American gangs are terribly important to under-
stand that it has been hard to justify spending the time describing individual
members in their routine activities. The problems that the gangs present are of
such gravity that to take the time to describe what they do, person by person, day
by day, has apparently seemed a foolish diversion from the need to comprehend
the phenomenon as a whole, understand what to do about it, and institute
reforms. Instead of building up a picture of gang life block-by-behaviorally-
situated-block, gang researchers become acquainted with one or a few groups,
summarize what they have found, and conclude by indicating how to change
society to reduce the gang problem. Sometimes the researcher’s involvement
extends over many years and entails intense personal challenges in relations
with gang members, only to end in the urgent recommendation that what is
needed is not, ironically, more personal involvement by well-meaning gang
workers but structural change: ending segregation, reducing social inequality,
offering decent-paying jobs to the unemployed, providing childcare services for
working mothers, and perhaps, for good measure, prosecuting white-collar
crime in order to reduce grounds for cynicism.

After Thrasher, the criminologists’ gang became a window, something to be
framed and seen through. As windows, gangs work two ways for criminologists.
From one side, the criminologist sees through gangs to the social conditions that
produce them. From the other side, the criminologist looks at the false stereo-
types that society has produced about gangs. Throughout, the gang itself is
transparent. But windows can be dangerous tools, hiding what is on the other
side by fascinating the viewer with nothing more than a reflection of the gazing
perspective.

Treated as transparent openings onto pathological social conditions, the
American gang has been portrayed — one might justifiably say, exploited — by
one prevailing theoretical perspective after another. Beginning in the 1950s, and
continuing to date, wave after wave of newly outfitted theoretical perspective
has seized on the gang as a proving ground for:

e social class theory, which, in one form, analyzes gangs as an outgrowth of
working-class culture (Miller 1958);

e Freudian-styled theories that construct gang culture as a reaction formation
against the closed doors of middle-class society (Cohen 1955);
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e psychiatric social work, which portrays gang kids as needing ties to multiple
remedial resources (Bloch and Niederhoffer 1958);

e Merton’s deviance theory which, combining a sense of social class injustice
and a critique of popular culture from above, frames gangs as responses to
the contradiction between materialistic values and arbitrarily limited oppor-
tunities (Cloward and Ohlin 1960);

e a perspective reflecting the American emphasis on legality in the 1960s,
which imagines delinquents becoming committed to criminal ways as they
see the irrationally different treatments that the criminal justice system
imposes on them and their equally guilty friends (Matza 1964);

e a psychological theory holding that pathologically violent individuals are at
the core of the gang problem (Yablonsky 1966);

e a post-civil rights movement perspective, which sees a combination of open-
ing mobility doors for minorities and the loss of manufacturing jobs in the
inner city as having created a new underclass (Wilson 1987);

e and most recently, a Merton-like characterization of gang members as per-
verse American mobility hustlers who know the sad score but don’t lie down.
Gang members are characterized as defiant individualists who, like the
sharpest of America’s legitimate hustlers, know the odds and respond as
cold-eyed entrepreneurs, seizing opportunities where they lie, developing
ties with local politicians for protection, and serving the local community’s
needs by offering jobs and redistributing wealth (Sanchez-Jankowski 1991).

The gang has been a rich resource for telling stories formatted as social theory.
Yet gangs themselves never provide the origin of the theory. The gangs are the
provinces, onto which theories developed at the theoretical center are imposed.

Although Thrasher’s original finding that gangs originate in play groups has
been confirmed repeatedly, and is even emphasized in some theory-heavy works
(e.g., Hagedorn’s), the idea that there might be something distinctively different
in the world of the gang, something that might attract members to it independent
of more widespread motivational frameworks, is neglected. Again and again, the
gang is treated as a type of phenomenon that demonstrates the reach of theories
first introduced in domains without reference to gangs, domains such as clinical
psychotherapy, Merton’s general analysis of American deviance, small-group
analysis, and political-economic theory based on ideology or on quantitative
studies of race, socioeconomic status, and population movements. One after
another fashionable idea in academic centers is celebrated through its elabor-
ation of gang topics, with little if any representation of native realities. If gang
members think they have found a special source of motivation in their collective
relations, a first cause for their commitments, an inspiration for action that
exists for them but not for others of their background, it must be because they
are confused.

This multi-theory interpretive feast has been made possible by a tacitly shared
agreement to treat gangs as windows for seeing the troublesome structural
conditions in their backgrounds. And once one has viewed the background
realities through gang panes, it is a simple matter to walk to the other side and
look back at the distorted stereotypes with which others have depicted gangs.
Every theoretical narration of gang problems is part of a conflict within the
theorizing class. Every new gang theory first sees through gangs to the root
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conditions that produce them, then turns around and criticizes other interpreters
for projecting their own false images onto the gang screen. If gang members have
needs for repairing multiple broken ties, then those who would focus on com-
munity organizing alone neglect them. If gangs are produced as part of an
underclass which in turn is the upshot of historical forces that individuals cannot
resist, then to focus on mending social ties is to further confound the matter. And
if gang members are defiant individualists, then those who see them as defeated
by their racial and class oppression convey insults that border on racism.

The criminologist’s habit of seeing through gangs in the desire to explain them
has had two significant unfortunate results. The first is staining the group as a
whole with an image of deviance. It is a tricky business to link the minority poor
with crime in order to plead for remedial intervention or, more radically, social
justice. If the pleas fail, only the stigma may remain. The criminologists’ gang has
been a dominant image in what outsiders imagine about the population that gangs
are taken to represent. This is especially true of the Mexican American population
in the southwest. Since the mass prosecution of alleged gang members in the
“Sleepy Lagoon” murder case in the 1940s (Moore 1988; Verge 1993), the gang
has been a dominant image of a population growing toward majority status in the
Los Angeles area. The size and internal diversity of the population should make
any ethnic icon absurd. For decades grossly underrepresented in the area’s political
life, living in large numbers in the shadows due to illegal residency status, and, in
comparison with African Americans, dispersed in residence around the region and
relatively invisible when achieving middle-class status, the Mexican-origin popu-
lation in southern California has long been grossly overrepresented by gang
imagery in local popular culture (Katz 2003).

Not all communities are equally represented in the public mind by the gangs
they produce. If the Mexican American population is at one extreme, the
Chinese American population is at the other. Despite well-documented, sensa-
tionally violent, Chinatown gangs, the image of the Chinese in the United States
is barely blemished. Consider the contrast in the Los Angeles area. Any impres-
sions of youth chaos associated with immigrant-filled Chinatowns are over-
shadowed by a series of factors:

e young Chinese men are visible in restaurant service staffs, working under the
discipline of Chinese families. Compare the shallower impression of ethnic
social structure conveyed by “Mexican restaurant” workers. Young Mexican
and Central American service personnel work in massive numbers in chain-
run, national and multinational, corporate-owned “Mexican” restaurants.
Chinese service workers are seen in settings that indicate the strength
of Chinese social forms for social control; Latino workers work in conditions
that indicate a perceived necessity for discipline by white and black owners
and supervisors;

e offsetting the image of dense, chaotic, impoverished Chinatown populations
is the simultaneous rise of affluent Chinese suburbs, such as Monterey
Park east of Los Angeles. Compare the diffusion of the Mexican-origin
population in low-income population pockets throughout the region and
the residential dispersal and geographic invisibility of high-income Mexican
Americans;
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e overriding the image of the poor Chinese immigrant is the overrepresentation
of Chinese students on university campuses and in scientific circles. Compare
the underrepresentation of the Mexican-origin population in higher educa-
tion.

The differential power of gang images in shaping the general public understand-
ing of ethnic and regional populations points to a second destructive result of
using the gang as a window onto general background conditions: the lost
opportunity to develop a comparative understanding of how gangs differentially
relate to the communities from which they emerge (for a partial exception, see
Spergel 1964). Put another way, the failure of gang criminology to develop a
comparative analysis of gang/community relations in different times and places
is evidence of the strength of the tendency to look through gangs to background
conditions conceived in the terms of general social theory. Reading the major
works in gang literature of the 1950s and 1960s, one learns virtually nothing
about these decades or the particular conditions in the cities in which the studies
were made.

The third wave of gang research offers little more on local community back-
ground realities. Cloward and Ohlin (1960) theorized that local area differences
would produce different kinds of gangs, but their analysis, although rooted in
New York experiences, was both abstracted from geopolitical place and nar-
rowly focused on opportunities for illicit gain. Ethnic culture and the history of
ethnic community were essentially ignored. When a large-scale research project
attempted to test delinquent opportunity theory in Chicago by working with
service and police agencies with intimate knowledge of delinquency areas, the
researchers failed to locate cases that would fit the three hypothesized types of
gangs: criminal (innovative, rationally organized pursuit of criminal profits);
retreatist (drug using, self-absorbed) and conflict (fighting). They noted:
“[This] failure...is a ‘finding’ of some importance, for it casts doubt on the
generality of these phenomena.... We were led in the end to seek groups not
primarily oriented around fighting, but with extensive involvement in the pursuit
of “kicks’ or various forms of theft” (Short and Strodtbeck 1965: 13).

In the current phase of gang research, when background conditions are
described, they are described in highly generalized demographic terms and
refer only very broadly to socio-economic trends. Chin’s (1996) study of China-
town gangs is an exception that indicates the value of the research opportunities
that have been lost. Chin provides a history of the rise of gangs and gang violence
in New York’s Chinatown since the 1960s. Groups that began as martial arts
clubs became street gangs and then tools of tongs that organize and exploit
commercial activity in the immigrant-receiving area. Here, gangs are understood
in the web of social ecological relationships that tie together various forms of
social organization in local Chinese society, including family structure, affili-
ation to groups based on originating districts in China, commercial needs, and
the specialized law enforcement attentions of a variety of local policing and
prosecution offices.

That Chin could portray gang context and activities with unusual richness was
not due to an unusual ease of access. Notoriously hard to penetrate, and
especially hostile to Americanized Chinese, underworld Chinatown offers a
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challenge to gang researchers that is equal or greater than those faced by
researchers focused on other ethnic populations. While Chin ends by recom-
mending reforms of immigration policy, community and business organization,
and with a plea for removing the fraudulent “patriotic” image that has protected
tongs from closer scrutiny, he is offering little more than a convenient way to end
the book: the value of his study does not rest on those policy-oriented arguments.

The example of Chinatown gangs, and Asian American gangs more generally,
is a sign that gang criminology will have to change to reflect the exploding ethnic
diversity of the United States. Most of the gang literature of the last 50 years has
been based on Midwestern and east-coast populations, mostly African American
and, to a lesser extent, Puerto Rican and Mexican American. An understanding
of black and Mexican-origin youth gangs should have long ago inspired a study
of their respective relationships to segments of pop youth culture. The rise of
gangs from different Asian-origin populations, and immigrant gangs from dif-
ferent cultures of the ex-Soviet Union, may make it harder to avoid a compara-
tive analysis of ethnic history, culture, and social structure (Song et al. 1992;
Vigil 2002).

In its narrative qualities, gang research is a unique field in criminology. In
crime studies, the typical research strategy is to link variation in criminal
conduct with variation in background characteristics of individuals, social set-
tings, or historical periods. On the explanatory side, the units of analysis are
individuals, areas, or epochs; on the side of the explanandum, individual actions
or population rates. The central message is about responsible social structure
and history. The image of the individual criminal — the kind of person the
criminal is, his/her motives, outlooks, character — is only indirectly implied.
Not so when the topic is the gang, for which metonymic resonances leap to
prominence. The central argument in the gang literature is over iconography.
After Thrasher, criminologists have essentially been engaged in a graffiti war,
competing to tag the gang and the gang member.

As a collective noun, the “gang” appears to sum up something important
about what membership means to members. The risks that members run by
affiliating with the group’s symbolic identity imply that something revealing
must be at hand. Young men at times are willing to reduce all of the potential
of their lives, and all of their relations with others, to honor the gang for a brief
moment, and to make a fleeting gesture indicating something they presume
essential about themselves.

Similarly for the gang criminologist. In its typical form, as a study of a given
gang or of gangs in a given city or region, the gang criminologist’s effort is to
advance a summary image. Even if more than one type of gang is recognized in
the study, typically there are only two or three types. It is taken for granted that
for members, gangs summarize something important about their lives; the point
of gang research is to provide a summary of that summary.

At a first level of metonymy, the individual’s gang membership characterizes
the individual. At a second level, the portrait of the individual characterizes the
gang. At a third level of metonymy, the gang stands for all gangs. At a fourth
level, studying gangs is appealing as a summary way of understanding youth
criminality in general. And, at a fifth level, the gang is a trope for the low-
income, young, inner-city, minority male. As they presume to conjure up some
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kind of profound generalization with their hand gestures, gang members seem
aware of the heavy baggage their insubstantial symbols carry. That academics
agree should give us pause. The weightiness that a slim gang monograph can
have in academic discourse indicates that it is not only the author/researcher
who is ready to generalize liberally from his or her case study. The metonymic
resonances of gang research are built upon conventions used by a community of
readers.

The deepest concern brought to the reading of gang criminology is that of
defining the image of the low-income, minority male. Images matter. It is not an
array of statistical correlations, but summarizing images, or, less politely, stereo-
types, that go into the voting booth and that also haunt the shadows of policy
making across all levels and branches of governmental power. This is why it
matters whether we see the gang as psychopathologically violent men, expressive
youngsters epitomizing lower-class culture, adolescents dependent on the respect
of peers, ghetto youth hopelessly lost in self-destructive hedonism, unemployed
labor frustrated with the boredom imposed by deindustrialization, entrepreneurs
spreading L. A. gang organization across the country to control valuable drug
markets, representatives of populations oppressed by racism and creating other-
wise absent “social capital” to forge links to mobility routes, or as boys redefin-
ing their maintenance of childish ways with violent dispositions until they
mature out of the extended youth that American affluence now makes possible
for an “underclass” that suits up for battle in designer-labeled clothes. Given the
failure to describe the individually lived realities of gang social life, gang
research, as it has developed in the United States, is essentially an argument
over the correct description of a ghost.

GanGs, CRIME, AND CAUSAL ANALYSIS

The causal proposition that gangs significantly elevate levels of crime is essential
to their metonymic power. If gangs were no more criminal than a random sample
of the youth populations from which they emerge, why base theory and policy
on images of gangs as opposed to the social dimensions of that larger popula-
tion? Implicitly, gang criminology has been based on the claim that gangs are a
strategic focus for crime research because gangs produce an overrepresentation
of criminal individuals and activities.

After Thrasher (1927), gang criminologists began depicting gang members,
without qualification, as more violent and delinquent than their non-gang
counterparts. For decades, virtually the only evidence that gangs cause crime
consisted of scattered qualitative descriptions and quantitative data in the form
of correlations and cross-tabulations that describe the gang youth of some
time and place as in more trouble than non-gang youth (see, e.g., Short and
Strodtbeck 1965; Suttles 1968; Johnstone 1981; and the evidence critiqued in
Zatz 1987). Only in the 1990s has the causal issue been given sustained atten-
tion. Enough work has been done that it is appropriate to consider the strength
of the evidence that gangs increase the level of criminal violence beyond what
would exist without the presence of gangs. It is notable that nearly as soon as the
results of these studies were published researchers began treating the issue as
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closed (see, e.g., Bjerregaard and Smith 1993; Klein 1995; Rosenfeld et al. 1997).
Thus, without citing evidence, Decker and Curry claim: “Gangs facilitate the
commission of crime. To ignore that is to ignore (or worse, to excuse) the
violence gang members commit against each other and their communities”
(1997: 514). We are warned that raising doubt about the causal nexus of
gangs and crime is not only empirically wrong, it is morally irresponsible!

The idea that gangs cause violence has been understood on at least two levels.
On the level of individual biography, it might be that individuals become more
violent when they join gangs. On the collective level, it might be that the rate of
violence would be lower were it not for the presence of gangs in the community.
Both ideas appear to be confirmed by data that describe gang youth as more
violent than non-gang youth, and youths as more violent during periods in which
they are in a gang. But there are several plausible alternative understandings that
indicate why the causal issue should not be laid to rest:

1 Folk wisdom. When surveyed in school, student respondents are biased
toward reporting that gang members are criminal because that is conven-
tional wisdom. They use folk ideas in perceiving peers and in defining their
own lives.

2 Sampling and data-elicitation biases. Gangs are showy symbolic vehicles for
professing criminality. Gang members are especially willing to express their
criminality, thus especially likely to be known by their peers. Non-gang
criminal youth are less inclined to indicate their criminality and are not as
readily known to those who are sampled. Acts of violence carried out to
honor the gang generate news stories, enhance police attention, and excite
talk on the streets.

3 Circular labeling. The category “gang” is applied to individuals by youths in
the community, by social scientists, and by the police only if those youths
have been associated with crime, especially violent crime. Labeling someone
as in a “gang” makes his violence comprehensible. The gang does not cause
members to be violent; violence causes youth to be seen as gang members.
When an interviewer asks “So the reason you call it a gang basically is
why?,” Money Love, a 20-year-old Insane Gangster Disciple, responds,
“Because I beat up on folks and shoot them. The last person I shot, I was
in jail for five years.” Or, again, when Paul, an 18-year-old 107 Hoover Crip,
is asked “What makes you all a gang?,” it makes sense for him to respond,
“The things we do. Fighting, shooting, selling drugs” (Decker and Winkle
1996: 64).

4  Where violent youth belong. The decision to join and stay in a gang is fueled
by the desire to get involved in more violence. In gangs, violent youths who
are often ostracized because of their violence, find a place to belong. And,
because violence is attractive to them for reasons they do not understand, the
gang is especially attractive as a context in which violence makes accepted
sense to members and gang rivals, and even to outsiders who condemn gang
violence but accept that it makes sense according to gang understandings.
Through tortuous biographical journeys, individuals first come to appreciate
violence as an attractive response to chaotic social environments because it
insists on immediate, vivid, vertically structured social order. Gangs then
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provide conventionally understood explanations for what otherwise
might appear to be irrational, idiosyncratic, or even emotionally disturbed
behavior. Gangs strut themes of dominance in heroic and collectively cele-
brated styles. “We grew up fightin’, we just grew up fightin’ and everybody
hangin’ around so they decided to call they self somethin™ (Decker
and Winkle 1996: 56). Gangs shape the form but not the incidence of
violence.

5 A means and a protective habitat. Youths who feel threatened and who
expect to be in violent conflicts find gangs to be attractive vehicles for coping
with risks that are endemic to their social areas. Thus violence causes gangs.
Historically, a high level of violence in a social area is a precondition for gang
formation. But gangs may as often provide a sense of security that makes
violence unnecessary as they occasion outbreaks of violence. Gangs have the
same ambivalent relationship to violence as do military organizations.
Armies may be necessary for war but they are not sufficient causes of
conflict. Indeed, by creating an organized group that risks getting killed in
war militaries may limit the outbreak of violence, quite apart from the
deterrent effects on enemies.

6 Violence makes youth groups into gangs. Young people associate in many
different social forms. Violence is a critical “tipping point” for turning peer
groups into gangs. Gangs do not make groups violent; violence makes groups
into gangs.

It may well be that violence causes gangs much more powerfully than
gangs cause violence. A few short-lived acts of violence can generate gangs
that live over generations. Thus the causal impact of violence in constructing
gangs is often far greater in temporal reach than the impact of gangs
on violence. A rare act of violence makes a group into a long-lasting gang,
while gangs only sporadically produce temporal concentrations of violent
actions.

Indeed, following the analogy to the military and war, the very ongoing-
ness of the gang makes it unlikely that gangs will be closely associated with
the incidence of crimes. The critical causal contingencies are not likely to be
“the gang” but short-lived conditions that mobilize gang members into
criminal activity. A study in Chicago found that gang homicides were com-
mitted by just four, drug-marketing gangs (Block and Block 1995). The null
hypothesis has many more supporters.

7 Alternatively, crime may be necessary to the persistence of gangs. If violence
brings gangs into existence, gangs may cease to exist in the absence of
criminality. We find a close association between the existence of gangs in a
community and the level of criminal violence in that community, because
gangs disintegrate when criminal violence declines.

8 Self-fulfilling prophecy. Gang members become criminal because they are
treated by police and peers on the presumption that they are criminal.
Someone styled as a gang member is especially likely to be solicited by a
would-be drug buyer, attacked in a preventive defensive strategy by someone
anticipating being attacked, and focused upon and then arrested by the
police. Thrown into jail because of police responsiveness to gang symbolism,
youth come to need strong ties with peers in order to mount an intimidating,
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aggressive posture toward other peers. In this scenario, gangs do increase
criminal violence, but the increase develops because of the general belief
that gangs do increase criminal violence, a belief that gang criminology
helps sustain.

9 Regression to the mean. As another reason that gang criminologists may
have falsely perceived gangs as causing violence, the risk of “regression to
the mean” looms large in the design of gang research. Researchers seeking
to justify their investigations as illuminating serious gang problems are well-
advised to search for violent gangs. As youth violence peaks, political calls
for solutions get louder, intervention programs emerge, and funding
expands for a research focus on violent gangs. When gang researchers tag
along and stay for a short while, their data collection is biased toward
recording acts of violence in a relatively unrepresentative phase of the cycle
of gang life. No-one, after all, has suggested that gang violence is produced
with systematic temporal regularity. When, after research is completed,
gang violence recedes as part of its natural cycle, the gang researchers will
have left the field. They are not around to record the lack of violence.

10 Gangs reduce violence in variety of ways. Gangs are so intimidating that
where they exist, people may avoid starting conflicts for fear they will get
out of hand (see note 4). By exaggerating their members’ violent procliv-
ities, gangs make it unnecessary for members to prove their aggressiveness
individually. Gangs concentrate violent youth in places and under symbols
that facilitate avoidance of violence by residents not committed to the gang
world, and that guide police attentions, thus contributing to the repression
of an area’s crime rates over time. Gangs draw a variety of violent youth
into relatively disciplined relations, facilitating control of the most violent
over the less violent. And gangs intensify their members’ violence, destroy-
ing members’ lives more quickly than would otherwise be the case, thus
lowering area crime rates over the long run.

Although each of these rival hypotheses is questionable, and although when
presented together they are in many ways mutually inconsistent, their neglect
indicates the ideological status of gang criminology. Various ways of combining
these hypotheses could lead to a comprehensive modeling of the relationship of
gangs and violence. In their interactions and cumulative effects, they point
toward a research agenda far more demanding than the simplistic, unidirec-
tional, gangs-to-violence, model. Several of these alternate views stress that the
issue as a whole should be understood in a reflexive manner, that is, by taking
into account not only the contingencies of violence but also the contingent
effects of police and research attentions. That existing studies fail to take
alternative views into account is indicated by their approach to matters of
definition, their treatment of causal directionality, and their neglect to argue
the effect of gangs on crime rates.

Defining gang membership

There is a widespread reluctance to rely on police definitions of gang member-
ship, in part because it is known that departments vary in how they define gang
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crimes (Maxson and Klein 1996), and in part because police actions are politic-
ally suspect (Hagedorn 1990). But despite this recognition, the research litera-
ture has failed to take seriously the problems of defining gang membership.
Henry et al. (2001), for example, rely on police records in combination with
self-reports. Youth who denied membership yet who had an arrest report indi-
cating a “gang-related” incident were coded as members.

Curry and Spergel (1992) developed a scale of “gang-involvement” based on
behavior typical of gang members. Some of the items used to define gang
membership included activities that themselves often incite violence, such as
“flashing gang signs” and “attacking someone in a gang fight.” Such definitions
bias the sample, selecting as gang members the most violent and dangerous
youth (Morash 1983). As a result, the relationship between gang membership
and criminality will likely be overstated.

Some studies use police reports to measure criminality and self-reports to
impute gang membership. Huff (1996), for example, compared the ages of
first arrest for gang and non-gang youth, finding a significantly younger median
age for gang youth. There was no control for the likely possibility that gang
youth, especially younger members, are more engaged in making their criminal
inclinations visible. Consider the implications of the possibility that, for many if
not all gang youth, what being in a gang means is primarily a matter of sustain-
ing an ongoing stream of symbolic expression: a certain way to dress and use
clothing, a style of movement on foot and in cars, ways and places to “hang out,”
the display of a unique semiotics through gestures, car styling, and graffiti, etc.
While such youth may have an audience of peers in mind, they unwittingly
provide the grounds to be strategically targeted for arrest by police. Even if
gang youth commit crime at rates no greater than non-gang youth, they should
be expected to be overrepresented in police statistics.

Studies that employ self-reports have been the most common (Thornberry
et al. 1993; Dukes et al. 1997; Battin et al. 1998; Harper and Robinson 1999).
Although this method avoids some of the sampling biases described above, a
contingent process of applying the label “gang” is also at work when youth self-
report membership. These studies lack evidence to rule out the possibility that
youth involved in highly delinquent gangs will be more likely to report them-
selves as “gang members.” Less subtle biases show the extent to which the gang/
crime causal nexus has not been seriously questioned. Esbensen and Huizinga
(1993), for example, asked youth directly if they belonged to a gang or not. Of
the 193 who claimed gang membership, 33 were coded as non-members because
the respondents did not report that their gangs were involved in enough gang
fights or other illegal activities.

Definitional issues have long plagued gang research and perhaps always will
(cf. Ball and Curry 1995), but research designs more open to null findings on the
gang/crime nexus might develop evidence that would improve the discussion.
Existing studies of police data usually compare gang and non-gang youth, not
gang youth and youth in other groups. In self-report studies, respondents typic-
ally have no choice to describe their peer groups other than by saying they are in
“gangs.”

As another strategy for improving the evidence, sampling for self-reports
could be based on residential areas rather than on school populations. While
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gangs are universally presumed to be negative phenomena in criminology, it is
not coincidental that Thrasher’s area-based study led to his statement “that the
gang is a protean manifestation: no two gangs are just alike; some are good;
some are bad; and each has to be considered on its own merits” (1927: 5).
Notably, Suttles’s (1968) area-based study similarly resisted the assumption that
gangs are malevolent in their impact on crime. Suttles found that the youth in the
slum he studied were equally delinquent, regardless of gang membership. In
another neighborhood-focused field study, Horowitz (1987) found that non-
gang local residents at times differentiate between good and bad gangs
(cf. Venkatesh 1997).

Which came first?

The neglect of temporality is a major weakness in the research on the gang/crime
connection. Whether the analysis is correlational (Morash 1983; Huff 1996) or
employs more advanced statistical techniques {Curry and Spergel 1992; Dukes
et al. 1997; Harper and Robinson 1999), data often have been drawn at one
point in time. Although they present results in causal form, these studies give no
basis for understanding which came first, the violence or the gang.

Several studies have attempted to model the temporal sequence of gang
membership and criminality with longitudinal data (Esbensen and Huizinga
1993; Thornberry et al. 1993; Battin et al. 1998; Henry et al. 2001). They test
whether gangs “facilitate” crime based on whether members are more violent
when in gangs than when they are not. Without discussion, the question of the
impact of gangs on crime levels is transformed into a question about individual
biographies. But even if gangs make their members more violent than they
otherwise would be, there are any number of interactively related processes
that could offset the effect of members’ activities on area crime rates: earlier
termination of violent careers through death, injury, and incarceration; discour-
agement of gang membership at the entry point and acceleration of exits from
the gang; decline in violence by non-gang youth, etc.

Thornberry et al. (1993) is currently the most frequently cited work in ad-
vance of the claim that gangs cause crime. Students in Rochester, New York were
surveyed first in eighth- or ninth-grade classes, then the next year, then a year
later. The final sample included 175 self-identified gang members; only 34
identified as gang members all three times, indicating the ephemeral nature of
membership. The authors hypothesized that gang members would have signifi-
cantly higher rates of delinquency and drug use when they are in a gang as
compared to when they are not. Their results show that, for most types of crime,
youth are indeed more criminal while in gangs than they were before they were
gang members, and also that they are less criminal after leaving gangs (see also
Thornberry 1998).

Even though these data are longitudinal in the sense that they describe the
same person at different biographical moments, they do not describe the tem-
poral ordering of the key variables, i.e., whether changes in propensity to
commit crime preceded or came after defining oneself as affiliated with or
independent of the gang. The suggestion is that adolescents become more likely
to commit crime after they join, but many of the alternative readings, discussed
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above, could apply. For example, the results may indicate that doing violence
increases the likelihood that young people will define themselves as in gangs. Put
another way, the relationship of violence and membership may be spurious:
before and as a motivation for gang membership, students may have become
involved in the early stages of what will flower as an intensive spate of violence;
and conversely with regard to leaving the gang. When gangs are not present in a
community, the flowering of an especially violent phase of biography may still
occur.

Note how the Thornberry reading, that gang membership precedes and causes
crime, is more appealing if one forgets that adolescents who do not commit
crimes also spend much time with peers. What specifically about the gang
heightens criminality? Why should not the gang, which makes the criminality
of each heighten the vulnerability of all, control, limit, even suppress otherwise
wild, egocentric criminality? The commonsense reading of positive gang/crime
correlations may be nothing more than an elaborate formulation of the universal
parental wisdom, individually sensible but collectively tautological, that each
individual’s culpability is due to the bad kids he or she hangs with. Nobody is at
fault if a Durkheimian malevolent spirit rises spontaneously from the frisson of
gang interaction. (Compare the “contagion” idea that the gang milieu raises pre-
existing violence, as stated in Curry and Decker 2003: 62.)

Since Shaw and McKay’s classic study (1931), criminologists have long held
that juvenile delinquency is a group phenomenon. But the pattern that young
people do crime together rather than alone is not limited to “gang” associations
(Zimring 1981). Hence, if we want to show that gangs as distinct organizational
types cause crime, we should also want to know if they do so independent of the
role of the delinquency of friendship groups.

The most influential study to take up the question (Battin et al. 1998) con-
cludes strongly that gangs exert more criminogenic influence on youth than do
similarly delinquent peer groups.’ Battin et al. (1998) used structural equation
modeling (SEM) techniques to test for relationships between variables, as did
many others (Curry and Spergel 1992; Dukes et al. 1997; Harper and Robinson
1999; Henry et al. 2001). But SEMs do not rule out the alternative readings that
we have proposed.

Most statistical procedures, such as correlations or regression procedures, aim
to bolster a theorized relationship by negating competing views. SEMs do the
reverse: they attempt to find models that cannot be rejected by the data. They
show that a given hypothesis cannot be ruled out, but they do not show that
other hypotheses can be discarded.

Of the studies identified here, whether they use regressions or SEMs, all
but one made no mention at all of the possibility that gangs might in some
way result from violence or crime. Using their evidence, we can, with equal logic,
simply reverse the conclusion that gangs are the cause and that violence is the
effect.

The exception is a study in which Curry and Spergel (1992) asked 439
Chicago students in the sixth through eighth grades whether they had partici-
pated in a number of “gang-related” activities or held “gang-related” attitudes.
These measures were modeled against self-, school, and police reports of delin-
quency. Although this study has been taken as positive evidence that gangs cause
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delinquency, and not the reverse, we find reason to pause. Even putting aside
limitations of the sample, which barely reaches into adolescence, the findings
are, in a simplified form, that kids who identify with gangs also had been
delinquent. Again, this can be plausibly read as a finding about popular dis-
course. As the dictionary tells us, a prominent meaning of “gang” includes
delinquency, but not vice versa. Put another wayj, it is necessary to be delinquent
before being in a gang, but it is not necessary to be in a gang to be delinquent.
Read this way, the study supports the hypothesis that delinquency precedes and
contributes to gang membership.

The weakness of the evidence that gangs cause crime is essentially due to a
neglect of process. Thrasher’s (1927) work provides a contrast. In a section
entitled “Does the gang cause crime?,” he suggests a number of potential
mechanisms for understanding how gangs might cause crime (e.g., that they
socialize youth to delinquent values, or that they increase the efficiency of
delinquent activities by increasing numbers and opportunities). Recent studies
do not consider even this simple framing of the process in which gangs might
increase crime. After 75 years, the criminologists’ gang has bullied the processual
issue out of the discussion.

Gangs and crime rates

As noted, the studies of the gang/violence connection to date have been on the
individual level. Joining a gang, it is argued, is bad because it increases the
individual’s criminality. But the field of gang criminology as a whole is also
and perhaps more fundamentally based on the idea that gangs increase criminal
violence in society. What crime rates fluctuate in relation to increases and
decreases in the number of gangs and the size of their membership?

Police departments and popular culture can change perceptions of gangs for
political, organizational and emotional reasons, but counts of dead bodies and
other signs of victimization are less subject to political pressures and public
mood. In 1995, Malcolm Klein, describing extensive, nuanced interviews he
conducted with police and lay gang experts around the country, wrote of the
dramatic “proliferation” of gangs that had been in progress since at least the mid
1980s. “This much is clear: The gang problem is exploding” (1995: 370).
Another study published at about the same time found 16,000 gangs in 300
cities with half a million members (Curry et al. 1996). This seemed to make sense
of the well-publicized rise in youth crime rates in the 1980s and early 1990s. But,
late in 19935, evidence appeared to indicate that:

what sociologists call a “moral panic” had set in...youth violence rates had
peaked in 1993; the 1994 police data showing a decline from the peak, a decline
that has continued every year since, did not become available until late in 1994.
Thus youth violence had been in decline for nearly two years when concern about it
reached its height. (Tonry and Moore 1998: vii)

For the public in general, an assumption that expanding gang membership will
lead to an explosion of youth violence may be a matter of panic. For gang
criminologists, presumably some other explanation must be sought.
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CONCLUSION

The greatest challenge facing gang research is the narrative power of the topic.
Criminologists and street kids share a fascination with the gang as a symbolically
protean mythology. Gang members seem to have an infinite appetite
for gathering around and retelling stories of the wounds they have received
(Horowitz 1983). Particular episodes of conflict resonate so profoundly that
narrator and audience can remain transfixed upon repeated re-livings even though
no new information is imparted. Similarly, gang criminologists cannot resist going
far beyond the limits of their data and speaking to the great issues of the day.

The narrative seductions of the gang genre are evident if one compares
writings on gangs to the research literatures on youth violence, on guns and
violence, on drug criminality, on career criminals, or on the relationship between
age and crime. In other areas of criminology, writers hone in much closer to
variations in their data. While criminology in general lives on journal articles,
the sub-specialty of gang researchers more readily produces book monographs.
In writings on gangs, there is a much stronger temptation to locate causes in
background factors that figure prominently in culture wars and political debates
but that do not vary in relationship to gang life, as least not so far as one can tell
from the data presented. As an intellectual enterprise, gang writing risks being a
reverse kind of mythmaking. In classic form, myths explain constants (e.g., why
we see a mountain over there) by reference to changes that occurred beyond the
reach of human observation: a past change, itself unobservable, explains a
present constant. In gang writing, a present constant (e.g., an ongoing social
inequality that we can readily see) explains unobserved changes (the emergence
of gangs, entries into gangs, the rise of gang violence).

Thus virtually the entire Mexican American population fits some part of
Diego Vigil’s characterization of the “multiple marginalities” that account for
Mexican American gang life. Are we then to see all Mexican American youths as
gang members? If so, the link between gangs and violence must be weak. If not,
what is missing from the explanation?

Even gang researchers who spend decades making carefully guarded state-
ments that are drawn close around variations in their data find it irresistible, in
the writings of their years of wisdom, to tell a story about the origins of gang life
that, if heeded, would reshape national policy on the grandest scale. Thus
Malcolm Klein, in what may be the crowning book of his career, leaps to explain
gang life with the theories of William Julius Wilson and John Hagedorn on
“deindustrialization,” the decline of social programs in the 1980s, and the
success of the civil rights movement in taking positive role models and other
social supports out of the inner city; even though his own research was in
booming southern California, not the Midwestern Rust Belt; even though his
work covered Mexican-origin populations for which new immigrants have been
much more relevant in shaping social structure than affirmative action paths
toward mobility; and even though his distinguishing contribution, based on
immersion in field research in the 1960s and 1970s, argued the causal power
not of socio-economic conditions but of situationally contingent social pro-
cesses, in this case, the positive effects of gang-intervention programs on group
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cohesion. And Hagedorn, who became prominent in gang research with his
study of Milwaukee gang formation as a response to “deindustrialization,”
was soon adding a smorgasbord of social problems to the list of contributing
causes: guns, drug markets, prison, the mass media’s celebration of materialism,
and — what the hell! — brutish masculinities and values indifferent to community
service. One benefit of the smorgasbord is that it lures attentions from the
unattractive feature of any one cause. In this case, readers who overindulge at
the smorgasbord may fail to focus on Hagedorn’s failure to specify deindustria-
lization in historical time and to relate it, or even unemployment levels, to rising
gang formation, and to the variations over the last twenty years from rapidly
rising to rapidly falling gang violence.

Why can’t gang writers stick to their data? Why is it not obvious that it is
gratuitous to refer to background conditions that do not vary in relationship with
variations in the data about gang life? Why have gangs become such a clear
window, in criminology and in the popular cultural forms of movies, newspaper
journalism, and folk wisdom, for telling stories about what has gone wrong in
American society and what should be done about American social policy? (Martin
Scorsese’s current movie, Gangs of New York, elevates the gang narrative to the
level of a primordial myth about the founding of the American character.)

We suggest that the mystification of the field begins with a central act of
evasion. Gangs make it unusually easy to finesse causal issues. As compared to
guns, age, or even peer networks, gangs are mythical matters from the start.
They exist, if they exist in a manner worth distinctive study at all, as transcend-
ing symbols, as collective phenomena that overarch, inspire, and give honor to
their members. It is hard for researchers to know whether gangs exist and who is
in them because of their ontology: they exist as matters whose existence is put
repeatedly on the line, in ceremonies of claiming membership, in challenges that
test loyalty, in everyday routines in which hanging out might, with a turn of a
phrase, become the beginning of a collectively organized assault. To the extent
that gangs do not have such transcendent status, then the criminality of the
individuals involved may be studied in standard ways, with individual level
measures alone.

We recommend a two-step process for reorienting the field. First, state clearly
the various causal issues necessarily implicated in gang research. We see three:
the production of gangs, or gang formation; the effects of gang membership on
individual criminality and other biographical matters; and the impact of gangs
on crime rates. Second, specify alternative hypotheses and distinguish the forms
of data that will aid research on each of these issues.

With regard to the impact of gangs on crime rates, we need comparisons
among communities. Within any one community, we need to follow the social
histories of gangs and crime rates over time; and we need to consider how gangs
interact with other parts of the youth population. With regard to the impact on
individual biography, we need longer perspectives on individual lives, and we
need measures that open up the ambiguities of gang “membership” and that can
distinguish the temporal ordering of gang involvement, criminal activity, and
other personal changes. We need more situationally specific data that include
descriptions of how violence emerges in different social situations, and how, if at
all, gang membership is used in the violence process.
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The field is most promising with regard to the question of gang formation,
essentially because in studying gang formation, one need not make presumptive
codings of gang/non-gang youth; one can specify the emergence of gangs as
meaningful groups in members’ own distinguishing practices. There is a grow-
ing, lively debate on whether gang formation now is fundamentally different
than it was in mid-century and whether, in turn, the early industrializing city
gave rise to gangs in a still different manner. With refreshing echoes of the
“natural history” emphasis in Thrasher’s original work, several gang researchers
have suggested that it might be possible to build a stage-theory to explain gang
formation.

The ideas on gang formation currently floating around might be organized as
follows. Youth play groups are shaped as part of the universal social organiza-
tion of childhood but also as political and historical changes shape patterns of
everyday proximity. Residential patterns structure childhood social relations
around kinship; government policies build and destroy public housing, imple-
ment school busing, occasion immigration and residential movements within the
region and the nation. These “macro” developments shape the demographics of
youth and patterns of peer affinity.

At the same time, themes arise and go out of fashion in mass popular culture.
Play groups or informal youth associations embrace and innovatively transform
culture movements. Their innovations may emerge in the style of ethnic culture,
in “crack” consumption, as a culture of marginality, within a youth fad like
break dancing or surfing, or in the form of the “gangsta” fashion that is used to
characterize a lifestyle lived through music, clothes, gestures, etc.

The transition from hedonistic creativity with a cultural style to gang organ-
ization requires opposition. Male adolescence is a fertile ground for paranoia,
which may be variously stimulated by family cultures of conflict, by points of
transition from neighborhood elementary schools to middle schools covering
wider areas, and by any number of chance events, such as encounters with
suspicious police, provocative and defiant peers, and anxious school authorities.
Objective trends, such as the imprisonment of an increasing number of inner-city
youth and the street marketing of a hot-selling drug, institutionalize budding
gang affiliation, giving the seductions to gangs new self-protective and economic
meanings. In all of these respects, which include cultural fads, social organiza-
tional changes, and repressive actions, the gang’s existence depends not solely on
the interests, values, and actions of gang members, but also on what many non-
gang others do. The latter includes the sympathetic responses of many local area
residents, whose pride in identifying with defiant youth is underwritten by the
contribution that “slum” reputations make in keeping local rents down and
resisting “gentrification.” The gang’s formation and persistence must be under-
stood to be a collaborative act.

Note how studying gang formation settles the hoary issue of defining what a
gang is. The meaning or meanings of gangs are empirically settled by finding the
social processes that historically lead to different types. For this inquiry, we
should not expect to have “a” definition of the gang. How to define a gang is
discovered by uncovering members’ meanings, which does not mean asking
them to provide a definition but documenting how their social lives developed
and the uses to which they put their relationships. Just as we discover multiple
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forms of violent criminality when we ground definitions of crime in subjects’
meanings and actions, all of which may fit in the same legal category and receive
the same label from the criminal justice system, so we should expect to come up
with numerous types of groups. Each will have a different natural history, each
will be used differently by members. We will come to set aside the dummy
variable gang/non-gang youth that is employed by police.

If gang research to date has only in sketchy ways appreciated the contributions
of others to gang formation and maintenance, the essential contribution of gang
members themselves to gang formation has been completely missed. Given the
massive immigrations and internal migrations in the last twenty years of US
history, it is striking that the gang literature persists in using local economic
conditions as explanatory factors. Literally millions of extremely poor, grade-
school-educated immigrants have incurred large costs and run enormous per-
sonal risks to cross borders in search of improved economic opportunities. Many
such migrants from Latin America have come as adolescents. At some point in
the history of social thought, the neglect of this mobility evidence will become an
embarrassment for the field. What sense does it make to invoke locally un-
attractive economic conditions like “deindustrialization,” “unemployment,”
and “social inequality” to explain gang formation, without explaining why
native-born residents facing limited local opportunity do not move toward
greater opportunity, especially when they do not face the legal barriers to
movement that impede border-crossing migrants, and especially when poorly
educated migrants who have uprooted themselves are flooding into the very
cities said to be stuck in a deindustrializing cul-de-sac? The issue is being
addressed, albeit gingerly, in migration and labor studies, but in the gang
literature, there is no recognition that, if limited local economic conditions are
to have causal effect, as they may well have, there must be another part of the
explanation that is missing, something that is necessary to give local conditions
determining power.

It is just here that the sociological genius of gangs has been missed. Gangs
make local attachments glorious. They transform what might be seen as the
shameful maintenance of childhood ways into a matter of pride. An outsider
might hear “homeboy” as perilously close to “momma’s boy,” but “homeboy”
now is not an insult; in the gang world it is a badge of respect. If gangs do not
raise the level of violence beyond what otherwise would obtain, they may still
play a powerful role by emotionally and symbolically sustaining barriers to
mobility. And, if recent gang research has it right, gangs appear to be increas-
ingly able to make the maintenance of a childhood social world locally respect-
able well into adult life.

Thirty years ago, long before the phrases “deindustrialization” and “under-
class” became common currency, David Matza (1966) wrote of the “demoral-
ized poor.” He was referring to those ethnics who remained in such areas as
Hell’s Kitchen and the Lower East Side of New York after huge portions of their
ethnic peers had moved up and out. Such populations should be expected in all
historical periods, especially when the economy is working well and there is
rapid upward mobility. No process of mobility will work in one historical
moment for an entire population, not unless a government institutes something
like the migrations that Bismarck directed in order to push Germany into the



118 JACK KATZ AND CURTIS JACKSON-JACOBS

industrial age. Those who remain behind have to make sense of being left behind
in inner-city conditions. Gangs make local area attachments morally respectable.
Violence and the fear it inspires make for heroic commitments and a blinding
narrowness of vision. And in material terms, gangs serve local community
populations by creating “ghetto” reputations that keep gentrifying forces out.®

Gang criminologists appear to have fallen for the same seductive fantasies that
sustain gangs, the idea that local conditions by themselves could explain the
careers of local youth. Members secretly collaborate across gangs, sustaining the
affiliations of each by imagining enemies in mirror-image peers. Essentially
identical young people face off against each other in the name of one or another
local area, and the myth works even for gang members who do not live in the
areas they “claim.” Violence then transforms what might be seen as the child-
ishly imaginary into undeniably real, serious, adult business. Likewise, gang
members celebrate the fantasy of creating a high life through crime by imagining
that drug profits will make them rich,” and the gang research community joins in
by depicting gangs as entrepreneurial tools. It may be that it is the very absence
of determining forces in local background conditions that explains the seductive
magic of the gang. Put in other terms, gang affiliation offers an inspiring
alternative to what might otherwise be a demoralizing view of one’s historical
situation. But it is not the gang members themselves whose employment pro-
spects count. Their fascination with the gang starts so young as to indicate that
they appreciate the defiant posture of the gang as a proud alternative to what
they perceive lurking in the humbled shadows of their parents’ generation.

Attempts to link background features to gang formation share a common
problem. The background features exist beyond the awareness of the youths
themselves. It speaks worlds about gang criminology, and sociological explan-
ations of poverty more generally, that the problems of the parents are imputed to
the children without explaining the linkage. It may be that high unemployment
keeps young men affiliated with gangs in their twenties, but they typically do not
first join at that age. At the age of entry, which in some studies is treated as
young as 11-13 years, what would a strong job market mean? Gang writers
struggle to suggest that the lack of summer jobs is a significant incentive to gang
involvement. Without really addressing the matter, they imply that government
should take over the structuring of early adolescence, creating occupational
commitments through providing attractive jobs in order to create a more
moral population.

As soon as one begins to think seriously about the linkage between adult
realities and the worlds of childhood, the issues become extremely complex. If it
is not actually the child’s immediate economic opportunities that count but those
of the adults in their families or neighborhoods, then in which phase of adult life
should we measure the economic opportunities that shaped mobility outlooks? It
is not obvious that the immediate present is the relevant phase.

And then, how do adult outlooks become translated into sensed backgrounds
of childhood? This linkage is the key missing piece in explanations of gang life
that refer to socio-economic conditions. The image of the demoralized poor
portrays adults as realizing their own failure through witnessing the successes
of peers. If these “loser” adults respond by developing a routine paranoia about
disrespect, then the culture they generate may remain in a community’s atmos-
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phere even as generation after generation passes through and sees many get up
and out. And that becomes a resonant background for the everyday paranoia of
gang life.

Perhaps the distinctiveness of the American gang problem is due to the lack
of barriers to labor and social mobility. Perhaps the aggravating problem is not
the removal of positive role models (“old heads”) but the vividly present aware-
ness that ethnicity and original social condition do not determine one’s fate.
Perhaps deindustrialization is a blessing, not only for low-skilled, poor immi-
grants but also for the native-born who, compared to immigrants, have advan-
tages (“cultural capital”) for moving into managing positions in the service
economy.

But we risk committing the very error we seek to warn against, over-theorizing.
Our goal is to show that once the causal issues have been explicated and separated
analytically, gang theory will have to be reformulated. It will then not be so easy
for gang researchers to see through the gang in order to tell stories about relatively
invariant background conditions. They will at least have to stop and clarify some
of the links along the way.

A further implication is that the study of gang formation should develop as
part of a larger sociology of youth, marrying with social movement and collect-
ive behavior studies, and creating collections of historically documented cases as
a new research methodology. To get around the sampling problems that haunt
the field, researchers can use analytic induction (Katz 2001), comparative quali-
tative analysis (Cress and Snow 2000), or the constant comparative method
(Glaser 19635) for theory testing and development. Launched on these roads,
the gang research literature may be able to break its addiction to shaping the
prevailing imagery about the gang and leave the storytelling to the gang kids and
the popular media, at least until the research literature is equipped to describe
the natural histories of gang formation, the situational contingencies through
which criminal attacks emerge, and the processes linking socio-economic back-
ground to the foreground of gang life.

Notes

1 Actually he did not. He found hundreds of gangs, but, according to Solomon Kobrin,
whose career overlapped with Thrasher’s, the 1,313 figure used in the book’s famous
subtitle apparently came from a joking reference by research assistants to the street
address of a brothel, the joke perhaps also being a mocking of the pedaantic effort to
come up with a precise number (Geis and Dodge 2000).

2 The gang label is powerful not only for youth on the streets, but, increasingly in the
United States, for anyone with a serious complaint about organizational conspiracies
that facilitate crimes. The flexibility of the term is itself a powerful social fact. The
federal RICO (anti-“racketeering” statute, first applied to organized crime of the
“Mafia” variety, recently has been invoked to charge the Catholic Church with
criminal conspiracy for covering up sexual abuse by priests. Faced with such
stretched use, gang research needs a strategy to hold onto a distinctive field of social
behavior. An initial step would be to reserve the term for collaborative activities
that seduce members to criminal violence, quite apart from material gain. That is,
while we should study drug gangs, organized crime directed by adults in Mafia and
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Chinatown contexts, the criminal activities of CREEP (the committee to re-elect
president Nixon), etc., we can focus the study of what are often called “street
gangs” by focusing on collectivities whose transcendent qualities are built upon
commitments to violence. It may be that drug gangs are utilitarian and that its
members are indifferent to the charms of being members of an awe-inspiring group.
Or it may be that many drug gangs grew out of street gangs, then became cold
organizational tools, and then took on awe-inspiring identities which became collec-
tively charismatic for their members. This is not a matter that will be settied by
theory, definitional conventions, or by studies that never leave the discourse of the
university long enough to show us the symbolic environment that is constructed by
the people allegedly studied.

3 This is the implication of the Harvard Kennedy school anti-violence effort in
Boston. It claims great success in reducing criminal violence by swarming gang
leaders with zero-tolerance law enforcement (Kennedy 1997). The argument goes
that while shotgun police-repression efforts may backfire by increasing gang cohe-
sion, a sharp decline in a jurisdiction’s rate of homicide can be achieved quickly if
local and federal enforcement powers are pinpointed on the most egregious core
offenders.

4 Here several mechanisms may be at work, both within the gang and without. Gangs
may concentrate the violent careers of their members biographically, and gangs may
discourage non-members from violence. The latter possibility is indicated by current
research being conducted by Curtis Jackson-Jacobs on white youths in a southwestern
city who regularly go out looking for fights in bars and in party scenes. The inform-
ality of the commitment to violence appears to be central to its persistence. When
on occasion these young men encounter minority and prison gang members in
provocative settings, many reflect on the meaning that violence would have in a
gang context and quickly bow out. Gangs appear to shape the volume and the
social location of youth violence in ways much more complex than have been
considered. A relatively low rate of white youth violence seems at least partially
produced by a high rate of minority youth violence, especially as expressed in
dramatic gang forms.

5 Other studies that take up the question, Morash (1983) and Henry et al. (2001), find
significant effects, but of small magnitude and in only specific types of delinquency.
A more useful predictor of delinquency, they found, was whether the respondent had
delinquent friends.

6 The anti-yuppie or anti-gentrification sentiment in many gang areas expresses a
classic hostility toward the bourgeoisie, but not from progressive or bohemian senti-
ments. It may seem odd to understand gangs as socially conservative agents, but the
characterization is worth contemplating. The symbolism and culture of gangs is a
celebration of elitism, of the natural superiority of color (whether black and white, or
red and blue) or native territorial origins, not a pride in the common humanity of
downtrodden masses. Urban American gangs are much too quickly isolated in
analysis from rural and European racist and fascist movements that attract youth
to the call of resisting the uprooting effects of macro-level social changes through
symbolisms that would honor threatened local attachments. American criminolo-
gists’ efforts to make the city street gang into an agent of progressive social change are
based on precisely the wrong understanding of the gang’s attractions to its members
(Katz 1988: 153-63).

7 On the economic earnings of street gangs involved in drug markets, compare
MacCoun and Reuter (1992) with Levitt and Venkatesh (1999).
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6
Youth Crime and Crime Control
in Contemporary Japan

MARK FENWICK

InTRODUCTION

In spite of what might reasonably be characterized as a general neglect of
Asia within English-language criminology, Japan has proved to be a focal
point for a significant amount of comparative criminological research. The
main impetus for this has been the perceived uniqueness of Japan. This unique-
ness might be programmatically characterized as “modernization without
crime.” Japan achieved the transition from feudal fiefdom to highly affluent,
secularized, post-industrial society in a little over a century without a con-
comitant explosion in crime rates. As such, Japan is one of the rare examples
(often mentioned alongside Switzerland) of a society that has avoided the
modernization—crime nexus that has often been identified as axiomatic in
criminology (see, for example, Shelley 1981). Accounting for this “anomaly”
(Archer and Gartner 1981) — examining the reasons why Japan has enjoyed
such low levels of officially recorded crime in spite of undergoing pro-
found social change — has fascinated criminologists in search of a better
understanding of the causes of crime and more effective forms of crime
control.

This essay begins by briefly reviewing the main features of the extant crimino-
logical literature on Japan. It is suggested that although this work is extremely
valuable it tends to create the slightly misleading impression that low crime rates
equate with an absence of “crime talk.” The various ways in which representa-
tions of crime are present in everyday life in Japan have received much less
attention in the literature. The broader issue of the relationship between this
kind of “crime talk” and the operation of criminal justice and crime control more
generally has not been subject to sustained consideration. In making this obser-
vation, it is not being suggested that Japanese crime rates are much higher than
normally supposed, but rather to point to the fact that what might appear to be
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low levels of crime from an international perspective may well be experienced
altogether differently inside Japan.

In the remainder of the essay, this line of thinking is pursued through a
discussion of youth crime. It will first be suggested that since the mid-1990s,
Japan has experienced an acute “moral panic” surrounding youth crime. The
pervasiveness of images of delinquent youth and the ensuing public debate
somewhat belies the idea of a society unconcerned by crime. The discussion
will then consider how one of the outcomes of this experience of youth crime,
namely the recent reform of the juvenile justice system, is an event of some
significance. The traditional concern with protection and rehabilitation has been
supplemented by a new emphasis on punitiveness, the rights of the victim, and
parental responsibility. The significance of these changes is further highlighted
when considered in the light of other events that have been occurring in the field
of crime control over recent years, as well as broader changes in Japanese society.
A concern with the presence of crime can offer comparative criminologists an
interesting case study for an analysis of the distinctive form that penal modernity
has taken in a different cultural context, and the ensuing crisis that is occurring
as a result of the pressures of late modernity.

CuLturE, COMPARISON, AND CRIMINAL JUSTICE

From the point of view of a North American or European observer, Japanese
crime rates are remarkably low (see Fukuyama 1999: 32-3 for a helpful general
comparison). The “gap” was at its widest in the early 1990s. For example, the
number of Penal Code offenses per 100,000 people in Japan was 1,324 in 1990,
compared with 5,829 Crime Index violations in the United States in the same
year (Miyazawa 1997: 195; see also Castberg 1990: ch. 1 for a comprehensive
review). In 1993, the murder rate in Japan was 1.6 per 100,000 population. In
the United States, it was 10.1 per 100,000 population (Ramseyer and Nakazato
1999: 175; for a more detailed and up-to-date analysis, see Finch 2001). And yet,
perhaps even more remarkable than the relatively low levels of crime is the fact
that for much of the postwar period Japanese crime rates actually declined
(Fukuyama 1999: 34). A postwar high of 1.6 million Penal Code offenses
known to the police in 1949 gradually declined to 1.2 million by 1973, in
spite of a sharp increase in population (National Police Agency 2000: 53).
Even though general levels of crime have subsequently started to rise, it is
worth noting that the overall crime rate is still lower than it was in the late
1940s and early 1950s. Again, this is in marked contrast to the North American
and European experience (Fukuyama 1999: 31-4). Understanding the causes of
these low levels of crime has provided the primary impetus for English-language
research. Two closely related themes dominate the literature on this topic, both
of which identify certain distinctive features of Japanese society as the basis of an
answer to Japanese “exceptionalism,” namely a culture that cultivates conform-
ity and community-based, reintegrative forms of crime control.

First, there is a body of criminological research that utilizes the findings of an
earlier generation of social anthropologists to explain the low crime rates by
reference to certain features of Japanese “culture” (for an up-to-date and au-
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thoritative version of this argument see Komiya 1999; see also Clifford 1976;
Adler 1983; Fenwick 1985; Westerman and Burfeind 1991; Fujimoto 1978
offers an interesting discussion of this issue in the context of Japanese Ameri-
cans). Although economic and demographic factors have received some atten-
tion (for example, Evans 1977; Merriman 1991), the abiding concern has been
with the claim that Japanese culture is particularly effective at socializing indi-
viduals into law-abiding subjects. Heavily influenced by Ruth Benedict’s The
Chrysanthemum and the Sword (1946), criminologists have argued that Japan-
ese cultural values have created an environment in which informal social
controls exert a tremendously powerful pressure to conform. As such, this
framework owes much to the insights of Travis Hirschi’s (1969) control theory.

The broad pattern of this argument about Japan is well documented (on the
anthropological literature see Benedict 1946; Nakane 1970; Reischauer 1978;
Magasatsu 1982; Hendry 1987). It is suggested that Japanese culture ascribes a
special value on the group as the source of personal identity. Self-control is
strongly encouraged in the context of a social order where self-esteem requires
the approval of others (Doi 1971: ch. 1). Because individuals are tied into these
hierarchical groups their behavior is subjected to constant surveillance, and a
failure to live up to the expectations of others has social and psychological
consequences. Individuals constantly monitor themselves and tend not to engage
in any deviant behavior. Everyone develops a deep stake in conformity and
a desire to preserve the harmony of the “in-group” (Komiya 1999: 372-4).
Clifford summarizes this view in the following way: Japan is a social world in
which each person:

[h]as a proper place, everyone fits into the hierarchy of a vertical society: every-
one...has a recognized position to fill in the scheme of things, and he is expected
to live up to it. The Japanese society is so constructed that if he does live up to it,
then he will benefit; if he does not live up to it then he will be despised and bring
shame on all those connected with him. (1976: 8-10)

In a society where the opinions of others provide the sole criteria for behavior, a
failure to live up to these expectations produces an insufferable degree of shame.
To be abandoned by the group is in an important sense to be robbed of one’s
identity. The desire to maintain a sense of self-worth produces conformity.
Individualism is equated with selfishness and is hence discouraged. Conse-
quently, those crimes that do occur tend to be group-based (most obviously,
organized or politically motivated crime), where individuals in fact “conform to
the non-conformity” (Clifford 1976: 31; see also Raz 1993). The low crime
statistics simply reflect the social reality: a culture in which informal social
controls exert a tremendously powerful pressure to conform.

This is not the occasion for a substantive review of this argument. However, it
is worth pointing out that the continued pervasiveness of culture as the key
explanatory variable within much of the criminological literature is noteworthy.
Not least, because it is this kind of “culture-based” approach that has been
questioned in other academic disciplines concerned with Japan (see Dale 1993
for an overview of this trend). In socio-legal studies, for example, the “myth of
the reluctant litigant” — the idea that the Japanese have a deep-rooted cultural
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aversion to the law (Kawashima 1997 [1963]; Noda 1976) — has been challenged
by a younger generation of mainly US scholars keen to point out the structural
obstacles to litigation (Upham 1987; Haley 1991, 1999; Ramseyer and
Nakazato 1999). Certainly, an emphasis on Japanese culture as the source of
the low crime rates feeds into broader conceptions of Japanese “uniqueness” and
provides some legitimacy for a nationalism that continues to exert influence. The
problem is not the concept of culture per se, but rather the concept of culture
that is utilized, namely as something that corresponds with national boundaries
and is racially pure. Such an approach often ignores the hybrid nature of
Japanese culture: the failure to broaden the argument out through comparisons
with East Asian countries, most obviously South Korea, is particularly unfortu-
nate. Moreover, there is little consideration of the historical dimension of the
crime issue. Specifically, the fact that in the immediate prewar and postwar
period, Japan had comparable (and in some cases higher) crime rates than the
United States or the United Kingdom, in spite of the influence of the same
Japanese culture that purportedly explains the subsequent decline in crime.

The second body of English-language criminological research on Japan con-
sists of empirical studies of various criminal justice agencies, such as the police or
penal system. It is argued that Japanese criminal justice agencies have adopted a
very different (and effective) approach to the transgression of social norms, and
that there is much that commentators and practitioners in the West could learn
from such methods. These are variously labeled “reintegrative shaming”
(Braithwaite 1989) or “benevolent paternalism” (Foote 1992), and through
them criminologists have focused on the informal, community-based nature of
crime control in Japan.

According to Braithwaite (1989: 100-1), reintegrative shaming is “shaming
which is followed by efforts to reintegrate the offender back into the community
of law-abiding or responsible citizens through words or gestures of forgiveness
or ceremonies to decertify the offender as deviant.” At various points in his
book, Braithwaite suggests that Japan is a model of such an approach (see
especially 1989: 61-5). In making this claim, he draws on the work of other
scholars whose empirical research suggests that this focus on community and
reintegration is what accounts for the peculiar effectiveness of Japanese criminal
justice agencies. Bayley (1991 [1976]), for example, presents an upbeat and
affectionate portrayal of the Japanese police in which he places great emphasis
on their integration into local community life, the broad scope of their activities,
and their routinized use of informal forms of social control as a means of
maintaining social order. A focus on the pivotal role of the koban, or police
box, in Japanese policing encouraged Bayley in the belief that such a community-
style, preventive policing could be usefully transplanted to an American context.
The novelty of this argument when the first edition of Bayley’s book was first
published in 1976 should not be underestimated. Elmer Johnson in his research
on the Japanese correction service (1996, 1997; Johnson and Johnson 2000)
presents a similar assessment of the penal system and its effectiveness (see also
Shikata and Tsuchiya 1990). A “parsimony” in the use of prison, the “tranquil-
ity” and “orderliness” of life inside the prison, and the relative ease with which
repentant offenders are reintegrated back into society are all linked to the
“cultural heritage” of the Japanese (Johnson 1996: 292). In such accounts,
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Japan is thus portrayed as a rare example of the successful implementation of
various novel forms of community-based preventive policies. The distinctive
feature of penal modernity in a Japanese context is the marriage of Western
ideas of rehabilitation with an Asian concern for community control and more
informal forms of reintegration. The low crime rates are thus interpreted as a
function of culturally distinctive patterns of social control.

It is interesting to note that this work has, on occasion, been criticized by
Japanese scholars on the grounds that it is too willing to accept official self-
representations of criminal justice agents. Whereas Bayley (1991 [1976]) and to
a lesser extent Ames (1981) portray police practice as a successful example of
reintegrative shaming practices, Miyazawa’s (1992) research on the police paints
a rather different picture (see also Araki 1988; Yokoyama 2001). According to
these more critical accounts, the police are less interested in reintegrating offend-
ers through informal sanctions than manipulating their legal powers to detain
offenders for the purposes of securing confessions. Miyazawa (1992: chs.12, 13)
links this to the bureaucratic pressures placed on the police to maintain high
clearing rates. This more critical view of police practice fits with the findings of
various human rights organizations that have often been critical of the police, as
have constitutional scholars concerned at the unwillingness of the Supreme
Court to clamp down on police abuses (see Foote 1991; George 1996; Koyama
2000).

Other criminal justice agencies are perhaps less reintegrative than is sometimes
suggested. Recividism rates amongst former prisoners are consistently high,
reflecting the genuine difficulties that convicted criminals have in achieving a
normal life after release from detention (Miyazawa 1997: 201). The prison
regimes themselves have also been criticized on the grounds that there is little
in the way of treatment or vocational training, and the work that prisoners are
forced to do is both menial and degrading (Amnesty International 1998). More-
over, it is a mistake to regard this as state-sanctioned implementation of a
culturally specific policy of reintegration. Rather, many of the measures intro-
duced in postwar Japanese criminal justice (i.e., the high levels of suspended
prosecutions, the use of volunteer probation officers, and the frequent use of
suspended sentences) can equally be interpreted as an effective means of limiting
the burden on the state. Miyazawa (1997) suggests that such measures can be
characterized by an unwillingness on the part of government to make a signifi-
cant “investment” in criminal justice rather than in a strategic or culturally
informed reintegrative project. However, the view persists within much of the
literature in English that penal modernity has taken a relatively effective form in
the Japanese case, and that this is linked to the considered use of culturally
specific forms of reintegration. It has been suggested that this is the reason why
Japan has not experienced exploding crime rates or the kind of generalized crisis
of penal modernity that has disrupted criminal justice in a Western context over
the last two decades.

In spite of some of the limitations already mentioned, it is important to
emphasize that these two bodies of research have made an extremely valuable
contribution to the question of Japanese crime rates and to the developing
literature on comparative criminology. Highlighting the role of culture provides
a powerful corrective to the view that the ascendance of capitalism necessarily
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weakens traditional pre-capitalist forms of social solidarity and somehow inevit-
ably generates high levels of crime. Moreover, the literature on criminal justice
agencies provides important empirical evidence of issues (such as the Japanese
police), which are rarely discussed within criminology. Braithwaite, in particular,
develops an innovative model that can provide the basis for a powerful critique
of much contemporary criminal justice practice. In an important sense the
empirical validity of his argument about reintegrative shaming in Japan is of
less importance than its broader normative force. The work of writers such as
Braithwaite and Bayley played an important role in contributing to the increased
popularity of the idea in the 1970s and 1980s that crime control needs to be
relocated in the community (see Garland 2001: 123-4).

And yet, much of the criminological discussion of Japan has tended to proceed
from an overly positivist conception of a crime problem. That is to say, it takes
the official statistics at face value, as an accurate index of the presence — or in this
case, absence — of crime. Explaining the absence of crime in Japan came to
dominate the English-language criminological research agenda. Now clearly, this
is an important issue, and it would be naive to suggest that Japanese crime rates
are, in fact, as high as they are in a European or North American context or even
that underreporting of crime can explain away much of the difference. What is
equally clear, however, is that the extant literature has failed to offer a sustained
discussion of the presence of images and experience of crime in everyday life and
their relationship with the operation of criminal justice and crime control.
Comparative criminologists need to adopt a method that is sensitive to the social
representations of crime rather than simply assume that the relatively low crime
statistics reflect the absence of crime from ordinary social experience. A more
pluralistic conception of a crime problem would highlight what is rarely com-
mented upon in the literature, namely the constant proximity and pervasiveness
of images, fictions, and representations of crime in ordinary social life (see
Schrieber 1996 for a journalistic take on this issue). To use the concept de-
veloped by Sasson in the context of the United States (1995), “crime talk” is
pervasive in Japan. The idea that Japan is a “nation not obsessed with crime”
(Adler 1983) in some sense misses this point, and reflects an international
perspective on the crime statistics. From a Japanese point of view, the situation
can sometimes appear rather different.

There are various ways that crime talk is present in everyday Japanese life.
What follows will offer a more sustained comment on youth crime as an
illustration of this claim. However, it might be useful to make a couple of general
points about the various fora within which this concern with crime manifests
itself. Firstly, there is the presence of crime in the mass media. As in the United
States and Europe, crime forms the staple component of many TV dramas and
films. Moreover, it is central to the world of the manga comic books that
continue to be extremely popular. Crime also receives extensive coverage in the
news media. In part, this is linked to the introspective nature of a media whose
primary concern is with domestic, rather than international, affairs. However,
the extent of the coverage given to crime is startling to anyone who comes to
Japan expecting the low crime rates to be reflected in popular culture. The so-
called “wide shows” daily, tabloid magazine programs also feature extensive
coverage on crime-related stories. Relatively loose restrictions on what can be
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reported and the close links between journalists and the police, mean that a large
amount of semi-officially sanctioned information is regularly leaked to the press.
Moreover, the journalists often conduct their own investigations in the shadow
of the police with witnesses being interviewed on camera and former police and
prosecutors being called upon to comment on interesting aspects of a case.

Secondly, and perhaps more significantly, there is the presence of crime in
social life. Again this is a topic that receives little attention (although see Ito
1993 for a discussion of the fear of crime), but as with the media, crime talk is
prevalent in civil society and rather undermines the idea that the social reality
corresponds to a Western criminological perspective on the statistics. To take
just one example, community life in Japan is structured around a series of local
committees comprising members of the immediate neighborhood who, on a
rotation basis, take it in turns to manage various aspects of community life.
These local committees perform a number of functions such as distributing
information, organizing waste disposal, local festivals, and street cleaning, as
well as, on occasion, mediating any low-level disputes that may arise. However,
some of the most important tasks are directly related to crime. Local committees
coordinate with local police and government officials to provide regular circu-
lars on crimes that have occurred in the area or to report on the suspicious
activities of strangers. They also produce posters that contain crime warnings as
well as street patrols that police areas around local schools. Finally, they provide
extensive information on crime prevention and security advice. This explains, in
part, what might seem like an anomaly, namely the flourishing private security
industry. Academics have suggested that these committees have played a crucial
role in crime prevention (Kusuda-Smick 1990; Thornton and Endo 1992). More
recently, commentators have argued that their effectiveness has diminished as a
result of the long-term effects of urbanization. This may well be the case. In this
context, however, I simply want to point to the activities of these local commit-
tees as one illustration of the pervasiveness of crime talk.

A focus on explaining the perceived absence of crime in Japan has meant that
there has been a neglect of the multitude of ways that crime is actually present in
everyday experience. Moreover, a focus on explaining the low rates of crime
(which is understandably of interest to foreign observers) gives rise to a situation
in which various developments important within a Japanese context are neg-
lected. The remaining sections of the essay considers in more detail one particu-
lar example of how crime has been present in public and political life in recent
years, namely the “moral panic” surrounding youth crime and the recent reform
of the juvenile justice system.

TuHe MoraLr Panic over YouTH VIOLENCE

In May 1997, in the port city of Kobe in the west of Japan, an 11-year-old boy
named Jun Hase was reported missing after leaving home to visit his grandpar-
ents. Three days later his severed head was discovered in front of the main gate
of a local school. With the head was a note — apparently written by the killer —
expressing his hatred of the school and of society in general. Later the same day,
a decapitated corpse was found close to the school. Within a few days the focus
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of the investigation was a 14-year-old boy from the same school who was known
to have been bullying Jun. An analysis of the suspect’s schoolwork was carried
out and the handwriting matched the note found with the body. The next day,
the police arrested the 14-year-old, whom the media came to refer to as Shonen A
(“young person A”). The violent nature of the murder of Jun Hase and the fact
that it was perpetrated by a fellow student shocked the nation. In that respect it
can be compared with the murder of James Bulger in the United Kingdom: an
individual tragedy that came to symbolize a more generalized societal malaise
about youth crime and youth more generally. Along with the Sarin gas attack on
the Tokyo subway, the Great Hanshin earthquake, and the collapse of the
“bubble” economy, the Kobe murder was a defining moment of the 1990s.

In order to provide some context for the subsequent discussion, it is worth
dwelling on the various elements that comprise the current moral panic. First,
there is a widespread perception that youth crime, and particularly violent
crimes, have increased. The official statistics provide some support for this
claim. The National Police Agency, for example, recorded 2,237 “heinous
crimes” committed by juveniles in 1999, as opposed to figures hovering around
1,200-1,300 for much of the earlier part of the decade (National Police Agency,
1999: 31-7). However, it is the nature of some of these crimes and the extensive
coverage that they have received in the media that has further fueled public
concern. In one case, for example, a 17-year-old boy who murdered a woman he
had never met was reported to have told police that he did it out of a desire to
“experience killing someone.” In May 2000, another 17-year-old, unemployed
youth hijacked an intercity bus with a large kitchen knife in Saga prefecture. He
held a six-year-old girl hostage, killed one elderly woman, and wounded five
others. The so-called “bus-jack” was shown live on television on a national
holiday. The boy forced the driver to travel across the country for over 18
hours before police successfully stormed the bus and freed the hostages. Finally,
there was the case of a 15-year-old boy who crept into a neighbor’s house during
the night and attacked a family. All six family members were stabbed, and three
later died. It was widely reported that the one of the victims had earlier caught
the boy spying on her whilst she bathed. A steady stream of similar meaningless
crimes perpetrated by alienated, teenage boys have fueled public concern about
violent youth.

The second element of this moral panic revolves around the activities of youth
gangs, the so-called bosozoku. In an excellent ethnographic account of the
activities of bosozoku, Ikuya Sato (1991) describes the main features of what
he characterizes as these modern-day “kamikaze bikers.” They are most fam-
ously associated with high-risk car and motorcycle driving. On weekend nights
in the summer, the streets of many Japanese cities are disturbed as large numbers
of cars, whose original appearance has been modified beyond recognition, drive
at speeds well in excess of the legal limits. Carefully dressed in bizarre, “post-
punk” costumes, they live for boso, high speed, high risk, and illegal driving.
Although police figures suggest there are only around 40,000 “official” members
throughout Japan, the disruption they cause and the apparent unwillingness of
the authorities to actively do anything about what can be a serious public
nuisance means that they exert a disruptive influence on many people’s lives.
However, the widespread belief is that these gangs engage in a range of other
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kinds of criminal activities. Certainly, there have been a number of violent
attacks on members of the public who have complained about the noise and
there are also several cases of inter-gang fights. These gangs also feed into other
concerns, namely suggestions of connections with organized crime (Kersten
1993) and increased levels of drug use among teenagers (National Police Agency
2000: 42-6).

Third, there has been the rise of enjo kosai, a dating phenomenon involving
teenage girls and older men (Kawai 1997). Enjo kosai literally means “dating for
assistance,” and the “assistance” in this context is invariably financial. In return
for payments, young girls provide middle-aged men with their company. Al-
though no one has any clear idea how many girls are engaged in enjo kosai, the
1999 Police White Paper on Crime reports that in 1998 4,510 girls received
“guidance” (i.e., were taken into police custody) in connection with “sexual
misconduct” (i.e., prostitution) (National Police Agency 2000: 33). Although
in absolute terms this figure is low, it is worth noting that the figure in 1990 was
913. Again, though, it is the media-fueled public perception of this phenomenon
that is perhaps more significant. Concern has focused on the fact that most of
these girls seem to be motivated by financial reasons, in spite of levels of
affluence that older generations could scarcely have imagined in the immediate
postwar period. Moreover, a series of violent crimes involving these girls en-
gaged in enjo kosai have focused public attention on the seemingly unregulated
“telephone-dating clubs” that provide a forum for arranging these meetings
(National Police Agency 1999: 44). In a particularly troubling recent case, a
junior high school teacher is alleged to have thrown a 12-year-old-girl out of his
car on the freeway, after arranging to meet her through such a telephone-dating
service.

Finally, there is the problem of violence and a more generalized lack of
discipline within schools. Acts of violence have been steadily increasing since
the early 1990s. Or at least, that is the impression that is being generated by
official statistics. In 19835, for example, the number of officially recorded acts of
violence was 283 for senior high schools and 1,173 for junior high schools. The
corresponding figures for 1999 were 1,726 and 3,572 (Ministry of Education,
personal communication). Equally disturbing has been the increase in violent
attacks against teachers. Hovering at around 500 since the 1980s, they have
recently increased to over 2,000 per year (Ministry of Education, personal
communication). Once again, the relatively low level of these numbers in inter-
national terms should not obscure the fact that from the Japanese perspective
these are unprecedented increases over a relatively short space of time. As such,
it links to a more general perception that the system of education is in crisis and
in urgent need of reform. Schools seem increasingly incapable of producing the
regimented, obedient subjects who, for much of the postwar period, have seam-
lessly moved into a labor market characterized by lifetime employment. Over the
last decade, both sides of this system have come under increasing strain, with a
worsening economic situation paralleling the kind of disciplinary problem men-
tioned above. An image of teenagers as sullen, disobedient, and lacking in self-
discipline, may not strike Western observers as particularly startling, and yet in
Japan, it has come to symbolize a broader set of concerns about the collapse of
the stability and prosperity characteristic of the postwar order.
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This sense of confusion and anger is further compounded by the lack of
respect that many young people show to their social “superiors.” To use Ralph
Miliband’s (1978) influential concept, “de-subordination” is becomingly increas-
ingly prevalent. One potent example of this that has received extensive media
coverage recently surrounds the annual school-reunion ceremonies that are
organized by local governments for high school students two years after their
graduation. Recently, at a number of these ceremonies local dignitaries have
been subjected to heckling and fights have even broken out. In a society that
places such an emphasis on social hierarchy and respect for seniors, such behav-
ior is genuinely perplexing.

A “by-the-book” debate as to the causes of this crisis in youth has flourished in
recent years. With causes attributed to everything from “bad” diet (the influence
of junk food) to a more conservative emphasis on declining levels of discipline in
the classroom and poor parenting, the task of understanding why large numbers
of young people are seemingly out of control has become something of a national
obsession. The extent to which this perceived increase in criminal and antisocial
behavior among young people is a genuine trend is, however, much less clear.
Criminologists have pointed to the fact that youth crime has actually been falling
steadily since the 1960s. Moreover, the upsurge in “heinous crime” is not
necessarily something particularly new either. Many more such crimes were
committed in the immediate postwar period and in the 1960s. Aware of these
historical parallels, many commentators in the media have focused on an inter-
esting contrast between the current spate of violent crimes and earlier crime
waves. The postwar period was characterized by a poverty and hunger that,
although not justifying crime, at least go some way to explaining it. Equally, the
crimes of the 1960s often had a different, and in some ways understandable,
political dimension. For example, in 1960 Inejiro Asanuma, chairman of the
Japanese Socialist Party, was stabbed to death, and in the following year an
attack on the home of prominent businessman Shimanaka Hoji resulted in the
death of his maid and serious injury to his wife. Teenage right-wing extremists
were responsible for both of these crimes. However, with these crimes there was
less questioning of the motives of the perpetrators: it at least made some sense to
ascribe them to fervently held political views. After all, the 1960s were a period
of extreme political upheaval (see Katzenstein and Tsujinka 1991; Katzenstein
1996). Political radicalism was at least something adults could identify with,
even if the results of that radicalism were clearly undesirable. In contrast,
however, the general view exists today that young people are profoundly differ-
ent from their parents’ generation (not least by virtue of their apoliticism). It is
the apparently nihilistic nature of the current crime wave that is so deeply
troubling to the older generation.

RecenT REFORMS

Some discussion about reforming the system of juvenile justice had occurred
prior to the Kobe incident. However, it is clear that this event provided fresh
impetus to reform efforts. In October 1997 the government established a com-
mittee to look into possible changes. In April 1998, this committee made a series
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of recommendations, which after a long and protracted process of negotiation
and compromise between politicians, lawyers, prosecutors, and other interest
groups resulted in the passing of Law no. 142 amending the Juvenile Law in
November 2000. This section will briefly consider the resulting changes. It will
be suggested that the new law can be understood, at least in part, as a partial
response to the experience of youth crime discussed in the previous section, and
that the new emphasis on punitiveness, victims’ rights, and parental responsi-
bility represents a significant break with previous policy.

The Japanese system of juvenile justice was established by the Juvenile Law of
1947, which was drafted under the influence of US occupational forces and was,
until recently, widely regarded in Japan as one of the most successful aspects of
penal policy (see generally Johnson 1996: ch. 7; Yokoyama 1997). The purpose
of the law can be found in Article 1: “The object of the law is, with a view to
the wholesome rearing of juveniles to carry out protective measures relating
to the character, correction and environmental adjustment of delinquent juven-
iles.” The system is based on notions of protection and tolerance toward the
juvenile offender who is regarded as much as a victim as a criminal (on this point
see Izumi-Tyson 2000). The system was designed, at least in principle, to protect
juveniles from the stigma of crime and the environment that produced their
delinquent behavior. In keeping with this principle, the law makes no mention of
punishment: its primary aim was simply to rehabilitate the offender. This is
particularly significant when one considers Article 2, namely that “the term
juvenile shall mean any person under 20 years of age.”

Once a juvenile has been arrested, the police can hold them for up to 48 hours
before the case must be passed to prosecutor. Except in cases where it is “abso-
lutely necessary” (which, in practice, rarely arise), the prosecutor must then refer
the case to the Family Court within a further 24 hours. This procedure was
designed to protect suspects from the kind of vigorous police and prosecutorial
questioning described by Miyazawa (1992) and other commentators. A case is
then transferred to the Family Court, where a single judge, assisted by a court-
appointed investigator, examines the offender. An extensive search of the suspect’s
background, family and school life, and psychological condition is carried out
before the judge decides whether to pursue the case. In 1951, 39.8 percent of cases
referred to the Family Court were dismissed without a hearing. By the mid-1990s
this figure was over 70 percent (Johnson 1996: 164). Whether this reflected a
considered awareness of the stigmatizing effects of a formal hearing, or was simply
a function of the heavy caseload of a small number of judges, the majority of cases
were diverted out of the system without any formal sanction. In this regard, the
system parallels the practice of adult criminal justice (see Haley 1999: ch. 6).

Hearings are not open to the public and must be conducted in a “cordial
atmosphere” (Article 22). They tended to be relatively informal, at least in the
sense that very few procedural restrictions are in place. The symbols of power so
typical of adult criminal trials were dispensed with, as participants would sit
around a table in a small room. Normally present at the hearings would be the
judge, the court-appointed investigator, the suspect, and the parent or guardian.
Under the original law, neither the prosecutor nor the victim or their families
were entitled to participate in the hearing. And, for whatever reason, many
suspects chose not have any legal representation.
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In disposing of those cases that reach the hearing stage, the judge has a range
of options. There are various forms of conditional or non-conditional discharge,
which account for the largest number of cases. A custodial option is used in a
very small number of cases (less that 5§ percent of all cases in the mid-1990s;
Johnson 1996: 164). What is of particular interest, however, is the option to refer
a case back to the prosecutor with a view to prosecuting a juvenile in an adult
criminal court (Article 20). Under the original law, this discretionary power only
applied to particularly serious crimes committed by a juvenile aged between 16
and 20. However, this was an option that the judges were increasingly unwilling
to take, even in the most serious of cases. In 1951, 5.6 percent of all cases were
referred to the prosecutor, by 1990 this figure had declined to 0.5 percent
(Johnson 1996: 164). According to Ministry of Justice officials, only 20-30
percent of underage murderers would receive any kind of criminal penalty in
any given year.

The extent to which one might characterize this system as reintegrative is
debatable. The limited use of custodial sentences, the clauses guaranteeing the
anonymity of the suspect/offender, which until the Kobe case were strictly
enforced, and the fact that an offender’s record is erased at age 20 suggests at
least the possibility of some form of reintegration. And yet, the social stigma
associated with any suggestion of criminal wrongdoing should not be underesti-
mated in a society such as Japan where “face” is so important. Certainly, until
relatively recently the law was generally seen as highly effective. Soon after the
Kobe murder, however, and in the broader context of the moral panic described
above, there were increasing calls from politicians and media commentators to
reform the law.

Various aspects of the system were identified as problematic. First, it was
regarded as “unfair” in that it was oriented toward the offender rather than the
victim. In fact, the exclusion of the victim from the process became one of the
key issues in the ensuing debate. There were stories of parents of murder victims,
receiving almost no information on the details of their child’s death or of the
murderer’s identity or motive. Second, it was argued that the law was based on
naive assumptions of childish innocence. Offenders were not forced to take
responsibility for their actions. This is particularly significant when one con-
siders the relatively high age of 20. Third, the fact that any criminal record was
erased when the suspect reached the age of 20, combined with the guarantees of
anonymity meant that many people felt the law failed to have any real value as a
deterrent. On the contrary, the law was seen as providing an invitation to
commit crimes safe in the belief that there would be minimal consequences.
Finally, there was the absence of a punitive moment, symbolized by the limited
use of custodial sanctions, the exclusion of the prosecutor from the hearings, and
the unwillingness of the judges to exercise their discretionary power to refer
cases back to the prosecutor for criminal prosecution. Critics of the law drew
upon a widespread public outrage at the kind of cases mentioned above to
discredit a law that was seen as out of touch with popular attitudes toward
criminal wrongdoing. Other aspects of the law that might reasonably have been
criticized, namely the extensive powers to detain youth who have not committed
any criminal offense but may be “prone to do so” (Article 3(3)) and the lack of
due process protection for suspects were rarely, if ever, raised.
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The process of reform was long and protracted and a detailed review is beyond
the scope of this essay. However, it is worth noting the extent to which discussion
of reform of the law became a prominent issue in political debate. The Prime
Minister at that time, Yoshiro Mori, and his ruling Liberal Democratic Party
utilized the issue in an attempt to muster popular electoral support in both
national and local elections. This was unusual in that the kind of politicization
of crime so typical of the modern-day United States or United Kingdom is still
relatively uncommon in Japan. Another feature of the debate was the extent to
which the political class relied on popular support to discredit the concerns of
lawyers, juvenile justice workers, and academics opposed to reform. Again, this
displacement of criminal justice experts through an appeal to broader public
support is less common in Japan, where such expertise is still accorded a great
deal of respect.

The result of this process was Law no. 142, amending the Juvenile Law, which
completed its passage through the Diet in November 2000. In the end the law
was passed with the support of not only the government coalition parties, but
also the two main opposition parties to the left of center, the Democratic Party
(who had earlier opposed changes) and the right-wing Liberal Party. Only the
Communist Party and Social Democratic Party voted against the bill, arguing
that it would destroy the principles of protection and reintegration on which the
system was based. The new law — which marked the first significant revision to
the system since it came into force in 1949 — introduced a number of significant
changes to the Juvenile Law.

The revised law lowered from 16 to 14 the minimum age at which juveniles
can be held criminally responsible for their acts. It is now possible for a 14-year-
old who has committed a serious offense to have their case referred to the
prosecutor for criminal prosecution (Article 20 of the revised law). The most
obvious consequence of this change is that the killer of Jun Hase — who was aged
14 at the time of the offense — would now at least face the possibility of a
criminal prosecution. Moreover, the revised law requires that in principle the
Family Court should send all juvenile murder suspects aged 16 or older to the
prosecutor so that they can be put on criminal trial (Article 20(2) of the revised
law). Although it still remains a discretionary power, the presumption would
now appear to be firmly in favor of such referrals. Although Article 1 of the law
was not changed, it seems clear that the revised law places a new emphasis on
punitiveness and expressive justice. The rehabilitative ideal may not have been
entirely displaced, but it has clearly lost its preeminent status.

This impression is further compounded by a number of other significant
changes. First, Article 22 has been revised. The previous emphasis on the
“cordiality” of the proceedings has also been supplemented by the requirement
that juvenile offenders must engage in “soul-searching” over the crimes they
have committed. Lawmakers seem to have accepted the criticism that unrepent-
ant offenders were taking advantage of the informal nature of proceedings under
the old system. Now the logic appears to be that protection and rehabilitation of
offenders can only occur after the offender has recognized their criminal respon-
sibility and feels remorse for their victims. Secondly, a newly added section
(Article 22(2)(i)) gives the Court the discretionary power to allow the prosecutor
to participate in the hearing. Again, it only applies to serious cases, but it does
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point to a change to a more adversarial type of hearing. The prosecutor was also
given the right to petition a higher court in order to review the findings of the
Family Court. Although not the full prosecutorial right of appeal enjoyed by
Japanese prosecutors in adult criminal procedure, it still represents a significant
power. Critics of these changes point to the fact that the mere presence of the
prosecutor in the Family Court would disturb the delicate search for truth
characteristic of the judge—court investigator relationship under the former
system. Article 22(3), requiring that a lawyer for the defendant be present if a
prosecutor is involved, reinforces this impression of a shift from a more welfare-
oriented to legalistic style of proceedings. Finally, a series of complex procedural
changes related to sentencing mean that any offender convicted for a serious
crime will serve a longer sentence before being eligible for parole.

The amended law also strengthens the rights of the victims. Victims and their
relatives have the right to be notified of the Family Court’s findings (Article 31(2)
of the revised law), and may be given access to copies of investigation records
(Article 5 of the revised law). Victims or relatives will also be given an oppor-
tunity to present their views at any hearing that is held (Article 9(2) of the revised
law). The law does not, however, go as far as many victims’ groups wished.
Victims will not be allowed to attend the hearings in their entirety, although such
a measure was strongly urged. It seems that one of the government coalition
members — the Buddhist New Komei Party — insisted that the privacy of the
underage suspect would almost be inevitably violated if details of the trials were
leaked, as they might be if victims were too involved. Notwithstanding this last
point, the introduction of these measures related to victims marks an important
change.

Finally, under the revised law (Article 25(2)) judges have been given the power
to issue warnings and instructions to parents of juveniles falling under their
jurisdiction. It is as yet unclear what form such admonitions might take, but this
new emphasis on parental responsibility reflects broader concerns about socially
irresponsible parenting as a possible cause of the current problem. A recent
government-sponsored TV ad campaign has focused on the same issue. In one
ad, a woman in her early thirties sits alone in a darkened room with a baby’s
dummy in her mouth. In another, a man of a similar age sits staring at the TV,
also sucking a dummy. In both cases the caption reads: “Just because you have a
child, it doesn’t mean you are a parent.” The changes to the law and such
publicity campaigns send a clear message to parents that they need to take
responsibility for their children’s acts. Instead of simply addressing the crime in
a direct fashion by means of a punitive sanction against the offender, this
approach promotes a different kind of indirect action, which attempts to prevent
crime through a new form of “governing at a distance.”

The reformed law came into effect in April 2001 and within one year its
impact - particularly in terms of the effect on how very serious crimes are treated
— is clear. According to figures released by the Secretariat of the Supreme Court
for the period April 2001-February 2002, there was a significant increase in the
number of cases referred back to the prosecutor for criminal prosecution. In that
period, there were 59 cases of serious crimes in the 16-20 age category: 9 murder
cases, 8 cases of robbery resulting in death, and 42 cases of bodily injury
resulting in death. Of these, 6 murder cases, all 8 cases of robbery resulting in
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death, and 28 cases of bodily injury resulting in death were sent back to
prosecutors. This was a sharp rise from the average figures since the 1990s —
67 percent from 25 percent for murder, 100 percent from 42 percent for robbery
resulting in death, and 67 percent from 9 percent for bodily injury resulting in
death. Of the 59 cases, 21 were handled with three judges attending, 25 with
prosecutors participating, and 6 with state-paid defense lawyers for the suspects.
Interestingly, no cases involving young offenders aged 14-16 were returned to
the prosecutor during this period.

It seems clear that the reform of the juvenile law is an important event in the
postwar history of Japanese crime control. Not only because it represents the
first substantive change to a law that has been in place for over fifty years, and
has, until recently, been regarded as a great success. But, perhaps more import-
antly, because it reflects a profound change in the language and substance of
youth justice policy. A traditional concern with protection and rehabilitation has
clearly been displaced by a new emphasis on punitiveness, the rights of the
victim, and notions of parental responsibility. As such, the new law marks an
important break in the rhetoric and practice of Japanese crime control.

CoONCLUSION

It is worth concluding by very briefly alluding to a number of other recent
developments that have occurred in the field of criminal justice, and which
indicate a possible broader shift in the form of Japanese crime control. Most
notably, there have been a series of high-profile corruption scandals involving
the police that have severely damaged public confidence. There has also been the
emergence of a vocal victims’ rights movement that elicits extensive public
support. Anxiety over public security has struggled to recover from the Aum
Shinrikyo cult’s Sarin gas attack on the Tokyo subway. In addition, the violent
murder of eight primary school children in Ikeda city, Osaka in 2002 by a man
with a history of mental illness led to controversial proposals to reform proced-
ure related to how mentally incapacitated offenders are dealt with in the criminal
justice system. And there is increased concern over crime committed by foreign-
ers {including US military personnel) and the impact of organized crime gangs
from China. Finally, public criticism of judicial handling of high-profile criminal
trials and sentencing practices has also become increasingly common. The
government responded to these and other problems by creating a Justice System
Reform Council whose recently published report (2001) attempted to address
some of these concerns by recommending a series of significant reforms in
the organization of criminal justice, most notably the introduction of a jury
system.

This not the occasion for a detailed review of these developments, but what is
striking is how — at one level — the themes of declining public confidence in the
police, the emergence of victims’ rights, the displacement of the rehabilitative
ideal, and the increasing gap between judicial practice and the public mood echo
similar developments in Europe and the United States. Moreover, one of the key
lessons of the reform of the Juvenile Law would appear to be that the current
political class are willing to resort to populist measures in the area of criminal
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justice policy in an attempt to secure their own fading fortunes. Certainly, if the
opinion polls are to be believed, public support for the changes discussed in this
essay seems widespread. The kind of crime talk discussed earlier has provided a
context in which the protesting voices of academics and legal professionals have
been drowned out by a population in despair over a series of violent, seemingly
nihilistic crimes. Again, this is a trend which can be compared with similar
developments in Western penality, notably the emergence of crime as an issue
in electoral politics and the way that criminal justice policy-making is increas-
ingly driven by individual high-profile cases rather than generalized trends or
expert knowledge. Finally, many of the broader social changes associated with
the transition to late modernity, and which are often identified as crucial factors
in explaining the crisis of penal modernity, apply equally in the case of Japan (see
Garland 2001). Most obviously these would include economic instability and
changes in the form of family life, as well as the displacement of the nation-state
as an actor capable of effectively managing increasingly complex globalized
societies. Once again, the parallels are striking.

And yet, it is important not to push such comparisons too far. Clearly there is
nothing like the generalized crisis of penal modernity that has so changed the
criminological landscape in the United Kingdom and United States. Moreover, at
a purely abstract level it is clearly dangerous to read into Japanese events a
theoretical framework borrowed from a very different regional context. In fact,
it was one of the virtues of the earlier generation of English-language crimino-
logical research that they remained so aware of the distinctive features of the
Japanese experience. Perhaps they could be criticized for failing to develop a
more sophisticated concept of culture or for failing to consider the Asian dimen-
sion of Japanese culture, but nevertheless they clearly recognized the crucial
importance of a sensitivity to local difference. If the reform of the Juvenile Law
can be interpreted as one element in a broader, and as yet nascent, crisis in Japanese
penal modernity, it remains important that any such account also identifies the
culturally distinctive as well as the common features of that reconfiguration. In
pursuing this task criminologists would have to rely upon the earlier generation of
writers. The challenge for the next generation of English-language criminologists
interested in Japan is to combine the insights of these earlier writers with a new set
of research questions that focus on the presence of crime, and the challenge of
characterizing the contemporary reconfiguration of Japanese crime control.
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Consumer Culture and Crime
in Late Modernity

KEITH J. HAYWARD

INTRODUCTION

New and distinct consumer-driven patterns of relationships and integrative
transformations are forcing us to reconsider virtually every aspect of contem-
porary society, from the cultural logic of materialist historicism to (even more
fundamental) issues surrounding the notion of personal/individual identity. Yet,
despite these significant changes and reformulations, criminology, in all its many
theoretical variants, seems to have developed something of a studied disregard
toward the subject of late modern consumer culture, choosing instead to uphold
a more traditional materialist reading of the relationship between commodifica-
tion and crime. In a bid to address this shortcoming, this essay has two aims:
first, to introduce to a criminological audience the key themes and debates
associated with the burgeoning literature on consumer culture and consumerism;
and second, to identify and explore some of the overlapping theoretical terrain
that now exists between this body of research and certain branches of theoretical
criminology, the intention being to formulate some tentative theoretical links
between these two seemingly distinct fields of inquiry.

Late MoperN ConsumMieR Curturi: A SHORT Review o Key
THEMES

To understand contemporary society, it is essential to understand the role of
consumer culture (for a general overview of the literature in this area, see Lury
1996; Slater 1997; Miles 1998). For many social theorists, the culture of con-
sumption is now the most distinctive feature of advanced Western societies
(Lasch 1979; Baudrillard 1981, 1994, 1996; Campbell 1989; Featherstone
1994; Bauman 1998). Two major consequences flow from this situation. The
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first thing to recognize is the extent to which consumerism has permeated all
levels of society. The vast majority of people in the West now live in a world in
which their everyday existence is, to a greater or lesser degree, dominated by the
pervasive triad of advertising/marketing, the stylization of social life, and mass
consumption. As Phillip Sampson has commented: “Once established, such a
culture of consumption is quite undiscriminating and everything becomes a
consumer item, including meaning, truth and knowledge” (quoted in Lyon
1994: 61). Importantly, in characterizing contemporary society as a consumer
culture, I am not referring to particular patterns of needs and objects — a
particular consumption culture — but rather to a culture of consumption (see
Fromm 1976; Lasch 1979). To talk in this way is to regard the dominant values
of society as deriving from the activity of consumption.

At this point it is important to address the latent question that constantly
overshadows discussions of late (or post-) modern consumerism: specifically,
how is all this different from classic Marxist accounts of capitalist commodifi-
cation and the increasing subjection of all aspects of life to mediation through
the cash nexus? For example, long before terms such as “late” or “post” mod-
ernity were being popularized, Raymond Williams (1974) — echoing the classical
tradition of the Frankfurt School (see Horkheimer and Adorno 1973) — was
urging orthodox Marxists toward the study of culture, in particular, the way that
society’s needs were increasingly being drawn into the marketplace. One import-
ant answer can be found in the recent work of Ian Taylor (1999). In a typically
succinct passage that speaks volumes about the increasing pervasiveness of
consumer culture, Taylor asserts that the key difference now lies in the fact
“that ‘the market’ is now a fundamental motor force in contemporary social
and political discourse and practice, in a way that it was not in the 1970s. The
market is hegemonic in the realm of discourse, and in very many practices
(including some domains of that most resistant area of all, the public sector)”
(1999: 54). Furthermore, Taylor is stating in no uncertain terms that currently
there is no viable “oppositional culture” strong enough to challenge the inexor-
able rise of “market culture” (cf. Ferrell (2001) on various emerging forms of
oppositional culture).

The second important thing to stress (again diverging from classic Marxist
accounts) regarding the cultural significance of market culture is the continued
move toward consumption as a mode of expression. Again, at one level, this
may not seem intrinsically new; after all, conspicuous consumption has long-
established antecedents (see Mukerji 1983 on fifteenth- and sixteenth-century
Europe, McKendrick et al. 1982 on eighteenth-century England, and Veblen
1925 - the first to use the concept in a theoretical sense — on the nineteenth-
century US leisure classes). However, what is unique about the last few decades of
the twentieth century is the way that the creation and expression of identity via the
display and celebration of consumer goods have triumphed over and above other
more traditional modes of self-expression (on this point see also Baudrillard 1988:
19; Morrison 1995 ch. 13; Bauman 1998).! Anderson and Wadkins explain:

In a culture of consumption, the collective focus is on self-definition through the
purchase of goods. Status differentials are based less on one’s role in the productive
sphere than on one’s ability to consume. Social relations are mediated through
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objects. .. . As group affiliation at work is replaced by individual achievement, and
the role of the family as a source of ascribed status is lessened, individuals attempt
to differentiate themselves through their “lifestyles”, a term which largely connotes
consumption patterns. (1992: 149-50)

This relationship between consumer goods and the construction of self in late
modernity is of great importance. So encompassing is the ethos of consumerism
within (late) capitalist society that, for many individuals, self-identity and self-
realization can now only be accomplished through material means. Thus, identity,
as Christopher Lasch (1979) brilliantly pointed out, takes on the form of a
consumption-oriented narcissism. Twenty years after Lasch’s seminal mono-
graph, the full force of his message is only now being felt. In the school play-
ground, the pub or restaurant, the nightclub, and on the street corner, products
and material possessions are now the primary indices of identity for virtually all
strata of society, establishing status but, more importantly, imbuing individuals
with a (narcissistic) sense of who they are. This is what it means to live in a
consumer culture. More problematically, much street crime — from shoplifting
to street robbery — should therefore be seen for exactly what it is: neither as a
desperate act of poverty nor a defiant gesture against the system but as a nonethe-
less transgressive act that, at one level, enables a relative (or perceived) material
deficit to be bridged, and, at another level, represents a form of identity construc-
tion — if it’s true of shopping, then it’s also true of shoplifting!

I wish to present a brief review of the main debate that surrounds contempor-
ary consumer culture: namely, the extent to which the prevailing systems of
consumption represent a positive or negative societal development. On one side
of the debate there are those commentators who suggest that consumerism offers
up potential social and economic benefits by engendering a sense of enhanced
creativity, hedonism, and self-actualization. They point to the pleasurable and
emotional dimensions of expressing identity, autonomy, and self-interest via the
consumption and exhibition of goods and services. For example, for Campbell
(1989), consumerism in Western society is simply an extension of (modernist)
Protestant Romanticism — the belief that individuals are rarely satisfied with
reality and instead constantly strive toward an intangible “other” self. Conse-
quently, advertising (in all its related forms) should be understood simply as a
function of this general feature of the culture. An even more “postmodern”
reading of consumerism is provided by Featherstone (1994), who (also) sees
the consumer as somewhat of a romantic figure — a postmodern flaneur if you
will — relishing the diversity of commodities and the abundance of new sites and
avenues of consumption (only now, they have become the observer of their own
performance!). Featherstone claims that what is new and of importance in
today’s consumer society “is that the practices of dandyism (art) are no longer
confined to the artistic or elite enclaves, but are increasingly widespread. This is
the project of turning one’s life into a work of art” (1994: 75). The key notion
here seems to be that consumerism is now inextricably linked to an expanding
culture of aesthetics wherein to look good is to be good - or as the mass media
insist on telling us, “image is everything.” For slightly different reasons, other
commentators also see consumerism as a potentially liberating phenomenon.
Michel de Certeau (1984), for example, has suggested that resistance and
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oppositional practices have a vital role to play in the consumption process.
Consider the influence consumer lobby groups (or indeed the public more
generally) had in bringing about recent changes in manufacturers’ production
and purchasing processes. One thinks immediately of the recent volte-face by
major British supermarkets in response to widespread public opposition to
genetically modified foods, the rise of organic and ecologically sustainable
products, and, most recently, the emergence of the new “ethical eating” move-
ment.?

Sharply contradicting this position is the more established classical view that
casts consumerism in a more negative role. Here it is suggested that the prevail-
ing ethos of consumerism will result only in the continued rise of individualism
and the “death of the social.” There is no room here for the idea that the so-
called “postmodern consumer” might somehow represent the “hero of the age”
(cf. even the supposed “consumer-led” economic recovery since September 11),
capable of “transcending structural hierarchies” and “renegotiating class rela-
tions.” In fact, such thinking is dismissed as little more than a theoretical
abstraction. Instead, the point is stressed that many of the practices and pro-
cesses associated with late modern consumer culture, by their very nature, must
exclude as many (possibly even more) individuals than they include, thus creat-
ing an environment in which the distinction between the “haves” and the “have-
nots” becomes ever sharper (see Bauman 1987: 149-69; Clarke and Bradford
1998). Furthermore, it is argued that theories of consumption that overplay the
self-valorizing potential of consumer culture are deeply troubling in the sense
that they focus myopically on the consumption practices of the so-called “new
middle classes” or “new petite bourgeoisie” (middle-income earners who per-
petuate shared values based around standard of living, expressive “lifestyles,”
and, importantly, consumption patterns: see Bourdieu 1984; Lash and Urry
1987), and thus tend to ignore other major demographic groups such as senior
citizens and the unwaged (cf. Taylor et al. 1996).

It is this latter perspective that holds most sway in social theoretical circles
where it is argued that, in most circumstances, the perceived benefits of con-
sumerism are far outweighed by the cultivation of a more damaging and pro-
found set of sensibilities. This is not to say that consumer culture is inherently
bad in any simplistic sense. On the contrary, certain aspects of consumerism (in
particular, the ability to chose from a globalized marketplace) can be both rich
and invigorating. However, as Baudrillard (1981) noted, as the difference be-
tween commodities and signs becomes increasingly meaningless, and, as one
might say, the distinction between the real and the fake becomes ever more
redundant, ours will become a world of endless reproduction: a place, not simply
where everything becomes relative, but where relativism itself becomes just
another part of the outmoded way of thinking.’

From this perspective the romantic consumer is confounded. While the late
modern subject might find initial solace through participation in the multiplicity
of consumption practices associated with the consumer society, these are “escape
routes” (Cohen and Taylor 1976) that are ultimately futile. Taken as promises,
the fantasies and aspirations propagated within the individual by a consumer
culture can never be fully realized. Thus, feelings of frustration, social strain, and
futility abound, a point Lury expresses clearly:
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Consumption expresses the romantic longing to become an other, however, what-
ever one becomes is not what one wants to be. This is because the actual consump-
tion or use of goods becomes a disillusioning experience. The actuality of
consumption fails to live up to the dream of fantasy thus we continue to consume
endlessly. In the material world, it seems that one’s desires can never be exhausted.
{(1996: 73)

The implications for crime of such a situation hardly need spelling out. Yet
criminology seems reluctant to engage with the specific research concerning
the various and distinct aspects of late modern consumer culture, preferring
instead to operate with substantially underdeveloped modernist strain-theory
models. By failing to consider the new (and often destructive) emotional states,
feelings, and desires that are now characteristic features of Western consumer
societies, criminology is neglecting a vital component of the contemporary crime
equation. In what follows, this essay will explore this line of thinking by focusing
on the particular relationships that currently exist between crime and consumer-
ism under the social conditions associated with late modernity.

CrIME AND CoNSUMER CULTURE: SOME TENTATIVE
THEORETICAL LINKAGES

In the remainder of this essay, I intend to propose a series of suggestions as to
how various features associated with contemporary consumerism are creating
and cultivating — especially among young people — new forms of concomitant
subjectivity based around desire, simultaneity, individualism, and impulsivity,
that, in many instances, can find expression in certain forms of transgressive
behavior. It should be stated at this juncture that the various themes discussed
here are intended to be entirely heuristic and are in no way postulated as a
positivistic set of factors. Rather, they should be seen as a tentative and explora-
tive conceptual framework for undertaking future theoretical research into what
[ wish to call here the “crime-consumerism nexus.”

Transcending Merton: Consumer expectation in late modernity

desire does not desire satisfaction. To the contrary, desire desires desire. (Taylor
and Saarinen, quoted in Bauman 1998: 25)

The renewed interest in consumer culture inevitably forces us to revisit the
material analyses of Merton, and, in particular, his classical strain theory
(Merton 1938). Simply stated, strain theory suggests that crime and deviance
occur when there is a discrepancy between what the social structure makes
possible (i.e., the means and opportunities for obtaining success), and what the
dominant culture extols (i.e., the social value of material accoutrements and the
culture of consumption). Yet, despite the monumental impact of Merton’s work,
theorists have been somewhat reluctant to update early strain models in light of
the particular cultural and economic changes associated with late modernity
(cf. Cohen 1997; Passas 1997; and, in particular, the work of Robert Agnew,
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e.g. 1985, 1989, 1992). One notable exception has been Wayne Morrison
(1995), who has argued for some time that we need more sophisticated analyses
of the emotional states, the feelings, and the contingencies associated with strain/
anomie. He suggests we need to look more acutely at the way the self is being
assailed by the various and competing cultural messages of late modern life:

Criminology not only operates with underdeveloped models of desire, but also
largely restricts itself to narrow interpretations of strain theories; wherein crime is
the result of frustration by the social structure of the needs which culture identifies
for the individual. Today, even in the most contemporary of mainstream crimin-
ological theory, ideas of positionality and status are underdeveloped. Instead ideas
of needs and greed predominate. (1995: 317)

Whilst acknowledging the subtle differences that exist between theories of
“strain” and the concept of “relative deprivation,” there have, in recent years,
been some interesting attempts made to revive Stouffer’s (1949) original depriv-
ation thesis, most notably within that variant of critical criminology known as
left realism. Alas, it remains the case that left realists continue to operate with a
vastly underdeveloped concept of relative deprivation that fails to recognize the
full extent to which late modern consumerism has cultivated “new forms of
consumer desire” that now extend far and beyond any simple Mertonian notion
of culturally based strain. To understand this point, it is necessary to revisit the
original concept of relative deprivation.

Relative deprivation was given considerable empirical validity in the UK by
Peter Townsend’s various classic studies into absolute levels of poverty. A dom-
inant theme in this body of work was what one might call the discourse of
poverty: Townsend was keen to promote the idea that “need” was in fact
culturally determined. Prior to his research, poverty (and therefore need) was
typically defined by semi-biological standards (i.e. poverty was related inter alia
to starvation, disease, nutrients etc.). However, following the publication of
Townsend’s findings, notions of need became entwined with (more abstract)
cultural considerations (e.g., in one report, much was made of the British need
for tea!). Simply stated, need became defined by part of the cultural consensus.
In the UK, of course, the cultural consensus was highly stratified (and therefore
more constrained) by class factors; however, in the USA relative deprivation was
more pronounced because of a culture with a more unified set of goals that all
could aspire to (what Merton described as the “cardinal American virtue,
‘ambition’” (1968)). This conception of relative deprivation has remained virtu-
ally undeveloped in criminology ever since. However, in his recent book The
Exclusive Society, Jock Young is keen to extend the concept radically. He argues
that, although relative deprivation persists in this “era of mass unemployment
and marginalization,” it is being “transformed”: “It no longer involves compari-
son across the serried ranks of the incorporated; it becomes comparison across
the division of the labor market and between those in the market and those
excluded” (Young 1999: 48). Thus for Young, the transformation in relative
deprivation stems from the fact that in contemporary society the “inequalities
have widened” and “the prizes have also become more unequal.” It is at this
point that Young augments the concept of relative deprivation in a new and
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novel way that goes well beyond the Townsend Report. Relative deprivation, he
argues, should now be thought of not just as a “gaze upwards,” but also as a
troubled and anxious look toward the excluded of society:

Relative deprivation is conventionally thought of as a gaze upwards: it is the
frustration of those denied equality in the market place to those of equal merit
and application. But it is also a gaze downwards: it is dismay at the relative well-
being of those who although below one on the social bierarchy are perceived as
unfairly advantaged: they make too easy a living even if it is not as good as one’s
own. This is all the more so when rewards are accrued iilicitly, particularly when
the respectable citizen is also a victim of crime. (1999: 9; emphasis added)

This is unquestionably a very important statement that not only fits well with the
overarching ethos of Young’s monograph, but also goes some way to updating
relative deprivation in light of the changing social formation and cultural dy-
namics of late modern society. However, if we set aside this important new take
on relative deprivation, it appears to me that the main point of interest remains
the changing nature of the “gaze upwards,” and especially, the expansion of need
as a discourse of justification. Young does not dispute this:

[clrime, whether street robbery or embezzlement, is rarely committed in order to
reach the average median wage. The poor do not steal Beetles but Porsches, looters
do not carry home a booty of baked beans but of camcorders, no one - outside of a
tiny few - takes illicit drugs to feel normal. And the rich do not commit crimes in
order to ensure a future retirement in comfort. That they already have; they do
so in order to excel in their affluence and to exult in their edge over all comers.
(1999: 53)*

While this insightful passage is highly important because it fully acknowledges
the fact that the vast majority of crime within our cities is perpetrated, not by the
extreme poor, the homeless, or the hungry, but by individuals whose motives are
driven primarily by cultural determinants, it does not, in my opinion, fully
explain what is happening to the idea of need within contemporary society. In
short, the passage quoted above does not go much beyond the explanation of
relative deprivation set out by Townsend. It is my contention that criminology
must go further and develop new and more sophisticated “deprivation” models
that specifically consider the phenomenal rise of consumer culture since the
1980s (a task that Young has clearly begun by adding a “gaze downward” to
the concept of relative deprivation). For, without such models they will inevit-
ably fall short of gaining a complete understanding of much contemporary
criminality.

Since the 1990s, within most industrialized, consumer-orientated countries,
the distinction between “having” and “being” has become somewhat confused as
individuals continue to construct identity through the commodities they con-
sume and display. Such a situation marks something of a break with what has
gone before. Previously, a Cartesian view of identity held sway, at least in the
West. Identity was conceived as unique, autonomous, and uninfluenced by other
people or sociocultural surroundings, an “interior” self behind the mask. This
view has been replaced by a more dislocated and fractured conception of identity
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as “life project” — a never-to-be-completed process of perpetual construction and
reconstruction (Campbell 1989; Featherstone 1994). We now construct and
display a self-identity chosen from the shop window of our pluralized culture.
It is no longer a case of “I think, therefore I am” but rather, “I shop, therefore I
am.” In the light of such a situation, the important thing to recognize is that
today what people are now feeling deprived of is no longer simply the material
product itself, but, rather, the sense of identity that products have come to
bestow on the individual.

This deprivation of identity appears to many individuals as a deprivation of a
basic right, and thus consumption becomes not simply something that is cultur-
ally desirable, but something that is fundamentally expected — what one might
describe as a changing rights discourse in relation to consumer practices. Con-
sider, for example, how people (especially the young) in a consumer society
believe they now have an implicit right to consume. A foreign holiday, for
instance, is now seen by the majority of young people in Britain as an intrinsic
right, even if its cost is prohibitive (indeed, life without such an annual break for
many people would be inconceivable). Further evidence of this confusion be-
tween needs and desires is apparent in everyday modes of expression — “I need
new shoes,” “I simply must have a holiday.” This being the case, it is imperative
that the wishes and the dreams of the individual are afforded greater coverage
within theoretical circles. For no longer is consumer need tied in any simplistic
sense to rising standards of living or expanded cultural expectations (as in
Merton or Young’s reading). The current situation is far more intense. In late
modern society, need and desire have transmogrified, and as a consequence, we
now face a situation in which individual expectations are seen in terms of basic
rights, and are therefore no longer fettered by traditional economic or social
restraints. On the contrary, a new untrammeled, straightforward form of desire
prevails which bears no relation to classical notions of need whatsoever. A
desire that no longer needs to be excused, an unapologetic, unrepentant sense
of desire that ensures individuals are now furious at the very idea of need ~ “Why
should I have to justify my desire?” “Why can’t I have what I want?” “If I want
it, I need it!”

At this point it is possible to discern the basis for an important shift in
explanatory frameworks in relation to the concept of relative deprivation.
Specifically, one might suggest that what has been outlined above demands a
move away from the instrumentality inherent in Merton’s original strain theory,
toward a concept predicated more on the expressivity associated with new (and
distinctly late modern) forms of desire. Such a situation has massive implications
for our understanding of crime, for this is “strain” on an unprecedented scale. It
is interesting to evoke the psychoanalytical literature on desire (most obviously,
the work of Jacques Lacan) which sees desire as being attached to the lost object
- or the fantasy of self-completion. In other words, what is being discussed here
is the thematics of attaining something that is by definition beyond our grasp.
This, in a sense, is the essence of a consumer society — a constant sense of
unfulfillment. Morrison emphasizes the tension that inevitably arises within a
consumer culture when desire and fantasy become common currencies and when
the individual sense of identity and meaning become inextricably linked with
desire and the “lost affect”:
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Modernity gives us a series of expectations as to self-realization and personal
growth — we are to become other than what we have been through the choosing
of identities, employment roles and seizing opportunities — but actual human
beings have not fully escaped being defined by their location in situations of
enablement and restraint. Human beings will be disappointed - they wish to take
control of their selves, they wish to realise their (future) self-potential, but are
located in demeaning and restraining circumstances — a crisis of action develops.
(1995: 301)

In many cases, the “crisis of action” Morrison refers to will be crime. Indeed, one
might describe the situation outlined above as a recipe for criminality. This being
the case, it is essential that any attempt to revamp the concept of relative
deprivation takes into consideration the concomitant forms of subjectivity that
are engendered by a fast-moving consumer culture, and attempts, when possible,
to link this to criminal motivation. Simply stated, emotions, sensations, and
consumer-orientated cognitions must now be located prominently on the crim-
inological agenda. Interestingly, there is at least one commentator who has
already recognized this fact, the American criminologist, Elliott Currie. Develop-
ing the work of Willem Bonger, Currie shares with Merton and Young the belief
that market society creates crime by promoting standards of consumption which
the vast majority of people can never feasibly achieve. However, he goes consid-
erably further, and points to the actual “psychological distortions” that are
engendered within individuals by a fast-paced consumer society. Consider, for
example, the following passage, which is worth quoting in full for all its tone of
high moralism:

One of the most chilling features of much violent street crime in America today,
and also in some developing countries, is how directly it expresses the logic of
immediate gratification in the pursuit of consumer goods, or of instant status and
recognition . ... People who study crime, perhaps especially from a “progressive”
perspective, sometimes shy away from looking hard at these less tangible “moral”
aspects. ... A full analysis of these connections would need to consider, for exam-
ple, the impact on crime of the specifically psychological distortions of market
society, its tendencies to produce personalities less and less capable of relating to
others except as consumer items or as trophies in a quest for recognition among
one’s peers. (Currie 1996: 348)

In the following section I intend to follow the line of inquiry set down by Currie,
albeit without lapsing into a simple moral critique of current social trends. In
particular, the focus will be trained on the emerging forms of subjectivity being
brought about — at both the individual and the cultural level — by unmediated
consumerism.

“Sensation gatherers” and the “pursuit of the new”: Impulsivity and
instant gratification as features of late modern life’

Historically, the insatiability of desire has been regarded as a symptom of a
certain moral pathology (be it sin or decadence) or as a sign of status amongst
socia] elites. However, as set out above, a unique feature of late modern
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consumer culture is that insatiable desire — the constant demand for more - is
now not only normal but essential for the continuance of the socio-economic
order. From the expansion of credit facilities (see Ritzer 1995; Spiers 1995), to
the emergence of digitized “sales loops”® we are, at a societal level, increasingly
encouraged to eschew long-term conservatism and pursue instead a course
toward individual gratification, plotted by materialistic desires and located as
sources of pleasure and identity. In short, the “very essence” of modern con-
sumption is that it is “an activity which involves an apparently endless pursuit of
want.” One of the central tasks consumer culture sets itself, therefore, is the
production of subjects who are constantly on the look out for new commodities
and alternative experiences — what Campbell (1989) refers to as “neophiliacs” or
lovers of novelty. Consumerism is a culture of experimentation and, perhaps
paradoxically, given the perceived “benefits” it brings, a culture of terminal
dissatisfaction.” A world where the pursuit of the new (now combined with the
ideology of “personal growth”) is valued above a more cautious satisfaction with
what one has or is (on this point see O’Malley 1993).

Zygmunt Bauman (1997: 146) coins the phrase “sensation-gatherers” to
characterize this peculiarly “postmodern” form of subjectivity. Focusing on the
deregulation and privatization of desire within contemporary culture, he de-
scribes how the “soldier-producer” of industrial capitalism has been supplanted
by a different type of subject who constantly craves new experience. Bauman
describes a series of emotions that might be seen as characterizing the “sensa-
tion-gatherers”: impulsivity, dissatisfaction, narcissism, and spontaneity. Al-
though Bauman does not specify any generational distinctions, it is clear that
this desire for the new will be most acutely developed within younger members
of society (not least because it is this group that is exposed to the most aggressive
forms of so-called “lifestyle advertising”).® This is an especially interesting point,
given we know that the vast majority of crime is perpetrated by young males
approximately between the ages of 14 and 25.

There is another feature of contemporary forms of desire that can help us
understand why individuals tend to become separated from prevailing normative
values. In addition to being insatiable, consumer culture also cultivates a desire
for immediate, rather than delayed gratification. Again, this represents an his-
torical shift of some importance. Consider Baudrillard’s account of Victorian
concepts of ownership:

Objects once acquired were owned in the full sense, for they were a material
expression of work done. It is still not very long since buying a dinner table and
chairs, or a car, represented the end-point of a sustained exercise in thrift. People
worked dreaming of what they might later acquire; life was lived in accordance
with the puritan notion of effort and its reward - an object finally won represented
repayment for the past and security for the future. (1996: 158-9)

Today a new “morality” exists where consumption has precedence over accu-
mulation, where “forward flight, forced investment, speeded-up consumption
and the absurdity of saving provide the motors of our whole present system of
buying first and paying off later” (1996: 163).
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Inevitably such a situation has significant implications for our experience of
time, a point eloquently expressed in Harvey’s account of “time-space compres-
sion” (1990: ch. 17), and Jameson’s (1991) interpretation of postmodern culture
in which he argues that our sense of history (both at the level of the public sphere
and at the level of the individual personality) is being made redundant by the
processes of capitalism in its late twentieth-century Western form to such an
extent that society can now no longer effectively engage with its past. As
Jameson sees it, this is the world of simultaneity (an “eternal present”); a
world in which cultural and historical antecedents are unashamedly cannibal-
ized, ransacked, and subjugated in a bid to constantly stimulate the present. In
these memorable accounts it is stated that, whereas in the past, personal identity
was forged through a “temporal unification of the past and the future with the
present before me,” the privileging of the present associated with consumerism
cultivates instead “an inability to unify the past, present and future of our own
biographical experience of psychic life” (1991: 26). Thus, experience is reduced
to “a series of pure and unrelated presents,” a series of “nows.” As for the past,
so for the future: the idea of saving, of any sort of postponement predicated on
an expected future, becomes meaningless. This is not a moral issue (as for Elliott
Currie) of those who choose to “flout” the long-term view. Rather, it is simply to
suggest that, as a consequence of the bombardment of stimuli associated with
today’s postmodern spaces/cultures, the experience of the present (the immedi-
ate) becomes overwhelmingly vivid and intense.

Such a breakdown in temporality coupled with the concomitant search for
instantaneous experience has real consequences, not least in terms of attitudes
toward social norms (Morrison 1995: 309-10; Bauman 1997: 146). Certainly, if
one thinks about the conjunction of these new forms of consciousness with the
heightened sense of strain outlined in the previous section, then one is forced to
consider questions about the particular relationships between expressive desires
and normative regulation; not least the possibility that, with its particular
emphasis on the search for new sensations and the “pursuit of the immediate,”
late modern consumer culture will inevitably separate a great many individuals
from the consequences of their actions, making them more likely to engage in
transgressive or reckless behavior (on this point see Hayward 2002). Following
this line of inquiry, is it possible to identify any areas within the criminological
enterprise which have already began to engage (albeit tangentially) with the
some of the features outlined here? I intend to highlight a convergence in
thinking currently taking place regarding notions of instant gratification (in all
its various forms) within diverse branches of the social sciences. In particular, the
focus will be on notions of “impulsivity” and its increasing currency within
varied, often conflicting, theoretical perspectives.

For some time, instant gratification (at the individual level) has been recog-
nized within psychological circles as a vital element in explaining antisocial and
criminal behavior (e.g., Buss 1966; Maher 1966; Robins 1978). Despite often
conflicting opinions regarding the nature of the category of “willpower,” psych-
ologists have continued to develop explanatory models and theories of delin-
quency and criminality that draw heavily upon the constructs of impulsivity,
instant gratification, and the delay of gratification paradigm. Similarly, failure to
delay gratification has long been seen as a central feature of the psychopathic
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personality (Blanchard et al. 1977; Widom 1977; Newman et al. 1992). Consid-
erable work has also been undertaken into the way in which supposed deficits in
impulse control can bring about delinquency by interfering with children’s
ability to control their behavior and to think of the future consequences of
deviant acts (e.g., Farrington et al. 1990; White et al. 1994).

Most famously from a purely criminological perspective, Wilson and Herrn-
stein (1985) asserted that personality differences in traits such as impulsivity may
be strongly related to the development of frequent and long-term antisocial
behavior. Central to their reading of criminal behavior is the concept of “present
orientation”: the idea that a “rapid cognitive tempo” and “shortened time hori-
zons” are responsible for impulsive, disinhibited behavior, and the behavioral
short-termism so often associated with criminal acts. This line of thinking is
extremely apparent in Right Realist criminology more generally (cf. Elliott Currie
as quoted above). While, typically, when discussing Right Realism, much is made
of both the cognitive strategies of rational choice and the emphasis placed on the
causal influence of social conditioning, less is made of the converse, the fact that
impulsivity and instant gratification are also central planks of Right Realist
thought. On the face of it, Right Realists might appear to be agnostic about why
someone sets out to commit a crime, but buried deep within these criminologies is
an implicit concern with the emotional element of criminality — namely the
conceptions of “self-expression” and “self-control.” Consider for instance,
James Q. Wilson’s Thinking About Crime (1985), perhaps the cornerstone of
Right Realist theory. Often neglected in this work is the great store Wilson places
in the emotions that act on and effect “internalized commitment to self-control.”
For example, at one point, Wilson (1985: 237-8) asserts that, as a result of the
erosion of the modernist moral order, two contrasting modes of self-expression
have emerged: rampant individualism linked to immediate gratification and
greed; and a more innovative and creative sense of individualism (what Ian Taylor
(1999) - proceeding, of course, from a very different ideological position — might
have described as “market entrepreneurship”). Given his overarching moral pos-
ition, it is the former that is of most concern to Wilson (1985: 228-40). Consider
this passage from his later collaboration with Richard Herrnstein (closely remin-
iscent of classic social control theory a la Travis Hirschi):

broad social and cultural changes in the level and intensity of society’s investment
(via families, schools, churches, and the mass media} in inculcating an internalized
commitment to self-control will affect the extent to which individuals at risk are
willing to postpone gratification, accept as equitable the outcomes of others, and
conform to rules. (Wilson and Herrnstein 1985: 437)

The problem is that Wilson’s critique of immediate gratification, the rise of
nouveau fully-fledged individualism, and the concept of self-control (and thus
his theory of crime more generally) remains one-dimensional. Wilson can only
frame his analysis in terms of a perceived loss of traditional (i.e., modern, or,
more accurately, a mix of modern and traditional) forms — the erosion of the
“Protestant work ethic” and, more importantly, the demise of community values
(remember the centerpiece of Wilson’s argument is that crime begets crime at a
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community level). By placing the concepts of impulsivity and immediate gratifi-
cation so squarely within the context of a lack of social cohesion and disinvest-
ment in society, Wilson presents us with a reading of these important aspects of
criminality that is ultimately rooted to a set of conservative morals. By the same
token, he chooses to ignore the fact that, in reality, these “impulsive,” “disin-
vested” urbanites are simply the obvious end-products of an unmediated system
of consumer capitalism. Consequently, Right Realists like Wilson are never able
to separate out sociological descriptions of cultural change from their moral
critique of these changes — nor, for that matter, can they rein in their moral
contempt for those individuals who (for whatever reason) “are unable to assert a
sense of self control” or sufficiently delay gratification, and thus are typically
labeled by Right Realists as “lacking in moral fiber.”

The development of an allegedly more “fully inclusive” concept of impulsivity
is well underway elsewhere, albeit from a strictly non-criminological perspective
and, not surprisingly, where one would most expect it, the market. In the fields
of economic psychology and consumer research, traditional rational choice
models of self-control and consumer decision-making are being significantly
revised/reconsidered, as researchers factor in the important visceral and emo-
tional factors that are seen by many as a major feature of what has been
described as “hedonic consumption” (see Williams and Burns 1994).

Traditionally, in the field of consumer research, consumer choices and behav-
ioral patterns have been understood in terms of rational choice models that
explain purchases by weighing the costs and benefits of alternatives. In these
normative models (much the same as in rational choice models of crime),
consumers are viewed as “dispassionate information processors” (Katona
1975; Bettman 1979; Peter and Olson 1994). Yet such models have typically
proved unable to answer the important question with which this literature
concerns itself: why do consumers frequently act against their own better judg-
ment and engage in spending they later regret?® Consequently, a new school of
thought has emerged that concentrates instead on the role played by short-term
emotional factors in the consumption process (see Hirschman and Holbrook
1982; Holbrook and Hirschman 1986; Mick and DeMoss 1990; Williams and
Burns 1994). This division in the field of consumer research can be conceptual-
ized as a tradeoff between “interests” (normative rational behavior) and “pas-
sions” (impulsive or akratic action: the word akratia originates in Aristotelian
ethics — the weak-willed person) (Hoch and Lowenstein 1991: 493). Interest-
ingly, this theoretical divide closely resembles the staunch opposition that exists
within contemporary criminology between, on the one hand, theories of crime
predicated on classical notions of rationality, and, on the other hand, etiological
explanations that stress instead the centrality of individual emotions and exist-
ential concerns in the commission of the criminal act {as exemplified in the
compelling work of Jack Katz (1988)). However, rather than pulling in different
directions (as has so long been the case within criminological theory), research
into consumer behavior is attempting to bridge the division between rationality
and emotionality. New research is being undertaken that acknowledges the
importance of both positions. Such an ethos is illustrated in this statement by
Hoch and Lowenstein:
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Our economic-psychological model of self-control stands at the intersection of two
broad currents in consumer behaviour research. One perspective views decision-
making as rational and dispassionate; the other views it as visceral and emotional.
Thus the desire-willpower framework provides an ideal arena for examining the
interaction between rational and hedonic motives. These two types of psychologi-
cal processes are normally compartmentalized into separate literatures. Although
each perspective adequately describes a wide range of consumer behaviours,
neither alone can provide an adequate account of the decision-making process.
(1991: 504)10

There does appear, then, to be some mutual ground around the subjects
of instant gratification and impulsivity on which very different theoretical per-
spectives can coexist and indeed flourish. If conscious impulsivity is becoming a
characteristic feature of late modern society, then might it not be the case
that further exploration of this line of inquiry could provide a possible way
forward for criminology to reconcile some of its more polarized theoretical
positions?

The commodification of crime and the marketing of transgression

A further aspect of the crime—consumerism nexus concerns the way the market
is responding to the subjective emotions and cultural sensibilities outlined
above by “commodifying crime” and marketing and promoting the concept of
transgression. As outlined earlier, one of the main features of late modern
consumer culture is its ability to permeate all aspects of society. It now appears
this process has even extended to include the commodification of acts of crime
and violence. Again, one might be tempted to suggest this tendency represents
little that is new — crime has always been used as a means of selling product
(one need only look at the various songs and publications that surrounded the
Whitechapel Murders in London over a century ago to recognize this to be the
case: see Curtis 2002). But, as I have asserted elsewhere, what has changed is
both the force and range of the message: “Crime has been seized upon: it is being
packaged and marketed to young people as a romantic, exciting, cool and
fashionable cultural symbol. It is in this cultural context that transgression
becomes a desirable consumer choice” (Fenwick and Hayward 2000: 44).
Within consumer culture, crime is being aestheticized and stylized, presented in
the mass media on a par with a fashion aesthetic. This is not to suggest any simple
deterministic link between violent imagery and crime; rather, it is proposed that
the distinction between representations of criminality and the pursuit of excite-
ment — especially in the area of youth culture — are becoming extremely blurred:

It is worth pausing to reflect on this “re-branding” of crime within contemporary
culture. One obvious example of this process is the way in which “gangster” rap
combines images of criminality with street gang iconography and designer chic to
create a product that is immediately seductive to youth audiences. For instance, in
recent years it has become very difficult to tell whether gangster rap imagery and
styling is shaping street gang culture in the US or vice versa. ... Stylized images of
crime abound in many other areas of the mass media, sending mixed messages to a
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young audience who often take their lead from popular and consumer culture. In
film, violent crime and drug dealing are glamorized by slick production values and
carefully selected soundtracks. The central characters in films such as Pulp Fiction,
New Jack City, Reservoir Dogs, True Romance and Natural Born Killers are then
lionized as cool popular culture icons. Likewise on television, crime is being
packaged as entertainment. Shows like America’s Most Wanted, Justice Files,
Cops, Top Cops and America’s Dumbest Criminals in the US. .. and Police, Cam-
era, Action, Crimewatch UK, Crimewaich Files and Crime Report in the UK are
little more than a mixture of dramatic case re-enactments and real life crime
footage, cobbled together to provide audiences with a vicarious televisual cheap
thrill. (Fenwick and Hayward 2000: 44-5)

Whether via the “vicarious televisual cheap thrill” of “real-crime” TV shows, the
“Gothic” pleasure derived from membership of one of the many serial-killer “fan
clubs” that abound on the Internet, or the fun experienced whilst traversing the
type of “digital crime environment” associated with computer/console games
such as Kingpin and Grand Theft Auto III (advertised as “the ultimate crime
simulation game”), images of criminality are now firmly tied into the production
of youth culture/identity and inscribed in numerous forms of related entertain-
ment and performance. The full ramifications of such a situation are, of course,
still unfolding, but, as articulated by Mike Presdee, we must now confront a
situation in which

individualism, greed, destruction, dishonesty, fear and violence are woven, through
the processes of production and consumption, inevitably into all our everyday lives.
Now crime in the form of a commodity, enables us all to consume without cost as
we enjoy the excitement, and the emotions of hate, rage and love that crime often
contains. (2000: 58)"*

CONCLUSION

This essay began by introducing and explaining the key themes and debates
associated with the burgeoning literature on late modern consumer culture. It
then went on to propose a series of tentative theoretical linkages between some
of the cultural sensibilities and subjective emotions engendered (at both the
social and individual level) by an unmediated consumer culture, and certain
traits and characteristics that are considered by many theorists to be constitutive
of criminality under late modern conditions. Finally, it considered various ways
in which the market is increasingly choosing to celebrate and, importantly,
commodify many of the very sensations and emotions outlined above as a
means of selling product to young people. Inevitably the nature of many of the
themes and ideas presented in this essay militates against any obvious solutions
or social “quick fixes.” Similarly, such a theoretical line of inquiry does not
readily lend itself to the type of empirical investigation that currently preoccu-
pies mainstream criminology on both sides of the Atlantic. Yet, given the
centrality of these themes to late modern life — and by extension, late modern
criminality — the need for criminology to engage with such matters becomes ever
more pressing,.
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Notes

Consumer culture does not solely refer to expensive luxury or, more accurately,
status goods. As Nava (1992) has pointed out, consumer culture also has much to do
with the unprecedented cheapness of all sorts of commodities, even seemingly banal
or oblique products.

Of course, from a Foucauldian perspective, this resistance itself might simply be seen
as just another part of the very mechanisms of power (see ZiZek on Butler’s account
of Foucault in Butler et al. 2000).

Consider, for example, the current situation regarding the marketing and packaging
of commodities, and the way that many goods are subject to stylization and
aggrandizement to such an extent that the inherent pleasure of consumption is
transferred from consuming the product to “consuming the sign” (in the case of
many foodstuffs, for example, one might even suggest that you now “eat the
advert™!). In today’s consumer society, the sign is no longer simply a promise or
an expectation relating to the future, rather it is the immediacy (“the now™) of the
advert, wrapping, image or sign that is of fundamental importance. Bauman recog-
nizes something similar when he suggests that “Goods acquire their lustre and
attractiveness in the course of being chosen; take their choice away, and their allure
vanishes without trace. An object ‘freely chosen’ has the power to bestow the
distinction on its chooser which objects ‘just allotted’ obviously do not possess”
(1998: 58-9).

Something similar was identified by Burney (1990: 63) in her report on street
robbery in which she stresses the importance of cultural and stylistic factors in
contemporary street crime.

An earlier version of this section appeared in Fenwick and Hayward (2000).

In a world increasingly reliant upon the Internet, the “sales loop” is getting ever
tighter, creating what has been described as “the ultimate in instant gratification”
{(Kessler 1997: 86). On-line sales can now be completed in milliseconds, and every
month new software packages are being developed that can speed up the order-
taking process, forward information to customers on new products and sales, and
even coordinate sales representative visits.

This dissatisfaction is superbly illustrated in Craig Thompson’s (1994) article on the
broad disparity that exists between the “idealized and actual benefits” (to consu-
mers) of technological and electronic consumer products.

Lury estimates that the average British child sees 140,000 television advertisements
between the ages of 4 and 18 (1996: 205).

In one recent survey of over 4,200 consumers, it was confirmed that over 60 percent
of supermarket purchases and an amazing 53 percent of mass-merchandise pur-
chases were “unplanned” (POP Advertising Institute 1995, cited in Wood 1998:
314).

A similar bipolar approach is also much in evidence in the psychological research
into the mental mechanisms that underlie immediate gratification recently under-
taken by Metcalfe and Mischel (1999).

It is also interesting to reflect on the possible desensitizing effects of many of these
forms of “entertainment.” Presdee again (note also the emphasis placed on instan-
taneity in the following quote):

In its consumption, violence is simplified and reduced to a trivial act of instant
enjoyment; it thereby becomes no different from, say, the eating of a chocolate
biscuit or the drinking of a can of Coke. There is no moral debate, no
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constraint, no remorse, no meaning. This is disposable violence that need not
concern us or delay us in our journey through the week. It is violence without
responsibility. (2000: 65)
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The Politics of Youth Crime and
Justice in South Africa

ELRENA VAN DER Spruy, WILFRIED SCHARF,
AND JEFFREY LEVER

INTRODUCTION

The colonized youth of South Africa have long been at war with their society.
Over the twentieth century, a modernizing state has responded, on the one hand,
with the parsimonious apparatus of enlightened penal legislation and, on the
other, with a much more generous regime of coercion. The social history of
(white) justice toward black youth is one of almost unmitigated disaster
throughout the twentieth century, figures such as Alan Paton notwithstanding.
Recent moves to liberalize the legislative regime run the danger of producing, if
not more of the same, then at least of ignoring the lessons of the past. This essay
looks at successive attempts to tame South African youth within the confines of a
rational-legal system.

The topic itself is of immense political relevance. A large youth constituency,
as marginalized as the South African one, poses a considerable challenge to the
country’s democratic future. The so-called “crisis of youth,” as the historian of
youth movements in South Africa, Clive Glaser, recently put it:

cannot be regarded as a peripheral social issue. The South African population is
getting proportionately younger and, if anything the problems are deepening. The
youth are at the heart of the most critical issues facing policy-makers: crime,
education, and employment. What happens to South African youth will powerfully
determine the country’s future. (2001: 190)

On this score, the South African case study is of comparative interest to those
concerned with the structural imperatives of underdevelopment, its effects on
patterns of (male) criminality, and the prospects for social order in the near
future. It forms part of a “criminology of the South,” for similar conditions
prevail in many African and Latin American countries such as Brazil, Colombia,
Peru, and Kenya.
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Since the early 1990s there has been a great deal of energetic lobbying of the
South African government around reform of juvenile justice. Attempts are being
made to develop an alternative youth justice paradigm and to overhaul the legal
and administrative machinery. The spirit and letter of such developments are
encapsulated in the most recent draft legislation before the South African parlia-
ment. A new Child Justice Bill has been strongly influenced by the recognition of
children’s rights on the one hand, and the restorative justice paradigm on the
other. Heralded as an extremely enlightened and progressive piece of legislation,
the prospects for its implementation will be shaped by both the legacies of the
past and the notoriously deficient institutional capacities of the present.

DemocrarHIC TRENDS AND CRIME PATTERNS

The quest for valid general statistics of crime patterns in twentieth-century South
Africa is not easily satisfied. Even a cursory examination of the available crime
data reveals their inherent shortcomings. In the early part of the century it is
almost impossible to extract crime information for juveniles other than for
whites. For the first four decades after Union in 1910 only prosecutions and
convictions were recorded. Only later in the century did crime statistics become
more elaborate, with the inclusion of reported crime and sentencing data. From
the 1940s onward crime recording was meticulously structured along racial
lines. Such information, however, allows only for a rudimentary mapping of
differential patterns of offending and sentencing.

Longitudinal comparisons are complicated by the fact that the legal definition
of who is to be regarded a juvenile has not remained constant. The definition of
“juvenile” also varied within the criminal justice system. For the prisons a juvenile
has always been a person under 21, while for the police and courts it has been a
person under 16 and, after 1937, 19 years of age. The apartheid homeland policy,
from the 1970s, meant the exclusion of relevant crime data pertaining to the “self-
governing homelands” or Bantustans, as they were popularly known, from the
national statistics of the Republic of South Africa, until 1994.

Here are some summary points concerning the demographic correlates associ-
ated with the youth crime problem as currently experienced.

e By international standards, South Africa has high levels of violent crime.
Schonteich, for example, points out that “every third crime in South Africa is
violent in nature,” compared with 15 percent of comparable US and 6
percent of UK recorded crime (2001: 97). The violent propensity embedded
within local offending patterns also holds true for young offenders.

e Like most developing countries, South Africa has a very young population.
According to the 1996 census, under-20s constitute 44 percent of a total
population of 40.6 million (Statistics South Africa 1996). The cohort con-
sidered most at risk for committing violent crime, the 15-25 age bracket,
made up 20.1 percent in 1996.

e The two provinces with the highest crime rates, namely Gauteng and
Western Cape, are also the most urbanized: 97 percent and 88.6 percent,
respectively.
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e In 1998 the general unemployment rate was pegged at 37.5 percent (South
African Institute of Race Relations 2000:1). The most vulnerable age group,
16-36, was calculated as experiencing unemployment at around 50 percent
in 1996 (Chisholm et al. 1997: 217).

Tue EMerGENCE OF UrBAN YouTH CRIME IN THE WHITE PoLITy,
1900-1976

Like almost every social phenomenon in South Africa, youth and youthful devi-
ance can be divided into four parts. “White” youth throughout our period of
concern were the most favored recipients of a haltingly progressive system of youth
justice built up from the inception of Union in 1910. Their incidence of delin-
quency remained comparatively low — one is almost tempted to say “normal.” The
lion’s share of paternalist concern and Afrikaner academic study was directed at
white youth. “Indian” youth offending profiles resembled those of their white
compatriots, and offer an interesting counterpoint to the other groupings subor-
dinated to the white-dominated polity. “Colored” and “African” youth, for most
of the twentieth century, presented a very different picture.

The following figures from 1969 illustrate a pattern that has typified the
whole of the period under review. Criminologists attached to the Afrikaner-
dominated Human Sciences Research Council compiled for that year the first
detailed statistics on juvenile crime along racial lines from a variety of sources
(Strijdom and van der Colff 1975) Calculated per 10,000 of the population, the
propensity to commit crime amongst juveniles within the 7-20 age category for
the period 1969 varied from 69 for whites, to 83 for Indian South Africans, 125
for the black population, and 390 for colored youth. The most important
offenses committed in order of importance amongst white juveniles were traffic
transgressions (driving without a license for example), then property crimes;
among colored and Indian youth, liquor/drugs and property crimes; and
amongst African youth, violent crimes and property crimes. For all four group-
ings juvenile adults (17-20 years of age) were most at risk of offending.

Insofar as the delinquency of the young has a particular South African angle to
it, it is on black and colored boys and adolescents (girls being predictably
underrepresented) that any dispassionate observer would wish to concentrate,
as this essay does. This fourfold way of dividing the youth of South Africa makes
a coherent narrative tricky. Also, many might object to it on grounds of “essen-
tializing” race. But as even a democratic government has found, the enduring
patterns of endogamy, language, and the decades of enforced segregation, even
among the dominated, make this division unavoidable.

Early days: Migrant adaptation in the urban cauldron

The urbanization of South African society from its agrarian origins was subject
to sudden upsurges over an extended period. It began (to go with the somewhat
arbitrary but conventional South African historiography) with the creation of a
city de novo in the wake of the discovery of the immense gold reserves of the
Witwatersrand in the 1880s. The rise of Johannesburg was a further catalyst for
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urban growth elsewhere, as the established coastal centers responded to the new
opportunities created by the mining industry.

The result was an unprecedented concentration of all elements of the South
African population around the new mining town. As the shafts drove ever
deeper, with the technical advances of the 1890s, so the appetite of the gold
mines for tens of thousands of unskilled hands waxed voracious. The supply was
attracted, coaxed, and coerced from one source above all: the rural black regions
only recently fully subjugated: Zululand, the Eastern Cape, Basutoland, and
Mozambique. The ubiquitous figure of the black migrant had arrived, bringing
both succor and social headaches for the dominant white administrators, entre-
preneurs, and not least, the white trade unions.

Seminal work by La Hausse (1990) and Van Onselen (1982) has documented
the way in which black migrant youth generated an underworld in the interstices
of this economic transformation. Van Onselen, for example, has chronicled how
an enterprising young Zulu migrant, Mzoozepi Mathebula, learnt from his ap-
prenticeship with white robbers, and went on to put himself at the head of a motley
group of compatriots. From their hideout in the hills south of Johannesburg, they
preyed on the stream of fellow migrants passing by to the mines. Hence arose “the
regiment of the hills” (umkosi wezintaba). In the course of his career Mathebula
(now known as Jan Note) installed himself at the head of his followers with all the
ritual of the rural society from which he was drawn. Here is an illustration of a
common theme running through the exuberant and frequently illegal activities of
the migrant youth in town: a creative syncretism harnessed to the new surround-
ings. Inevitably many of these youth found their way to the white man’s prisons,
where the organization forged on the outside mutated into the mosaic of prison
gangs still operative today, the notorious number gangs such as the “28s” among
them (Haysom 1981: 3).

Paralleling the rise of the umkosi wezintaba and later migrant gangs on the
Reef were the amalaita gangs first recorded by white society in 1900 in Durban
(La Hausse, 1990: 83) The base from which the amalaita operated was the
backyard quarters of domestic workers in white residential areas. A considerable
amount of the time of the amalaita was spent in stick fights with other gangs —a
skill popular in a rural society in which this form of playful encounter as a
preparation for more serious business as warriors was common. But they were
also perceived as the source of a slowly climbing incidence of theft and violence
in white suburbia and the central city.

In what has come to be a persistent thread in South African social commen-
tary, the amalaita were denounced for disrespect for their elders, altogether
against the grain of rural custom. This generational conflict in the making,
which recurs time and again in the later decades, has been interpreted by many
respected black and white observers as perhaps the single most disastrous impact
of urbanization on African community life.

From tradition to township: Black urbanization and the tide that never
turned

Early forms of youthful deviance and crime were transformed as the pace of
urbanization quickened from the 1930s onward. For by then youth in their
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thousands who knew little and cared less for the forms of social life of their rural
forebears were growing up in urban milieux.

Beginning in the 1930s, in the work of the social researcher Ellen Hellmann
and her colleagues in the South African Institute of Race Relations (founded in
1929), a new and more sympathetic analysis of the etiology of youth deviance
emerged. Based on intensive fieldwork in the “backyard” slums of downtown
Johannesburg, Hellmann combined meticulous empirical observation with a
skeptical approach to conventional white wisdom on the matter. Her seminal
1948 work, Rooiyard: A Sociological Survey of an Urban Native Slum Yard,
deconstructed popular white notions of “detribalization” and “Westernization”
item by item. Hellmann decisively rebutted what might be called the subtext of
“cultural nudity” implicit in the notion of detribalization. Far from the loss of
culture, Hellmann argued, the migrant forms of life were transmuting by select-
ive absorption from the cultural resources of the dominant white section. A new
“composite culture” was in the making, but it was being perversely contorted by
the poverty, social exclusion and oppressive social control exerted in the urban
surrounds (Hellmann 1948: 113-17). In particular, African kinship systems were
under severe stress, mostly for economic reasons. It was a setting highly condu-
cive for the generation of juvenile delinquency.

In the 1930s, influential white and black intellectuals also began to develop an
understanding of urban youth crime on the Rand that was at the same time
inextricably bound up with a critique of the prevailing political and economic
structures. Overshadowing “culturalist” explanations was a matter-of-fact de-
lineation of the economic circumstances of the mass of the urban black popula-
tion. The most definitive statement of this position is to be found in the
proceedings of the Conference on Urban Juvenile Native Delinquency held in
Johannesburg in 1938 (Non-European and Native Affairs Department 1938).
Convened by the Non-European and Native Affairs Department of the City of
Johannesburg, the conference brought together 200 delegates to deliberate on
“the alarming increase in juvenile delinquency among the Bantu population.”
Among them were many of the liberal luminaries of the time, Hellmann and
Alan Paton included.

The causes of juvenile delinquency among urban African communities were
firmly located in the social and material conditions of their existence. Poverty,
inadequate housing, instability at home, and the lack of education and recre-
ational facilities were identified as the most important criminogenic factors. In
the spirit of pragmatism the conference concluded with a wide range of prevent-
ive recommendations: the provision of educational and recreational facilities, the
creation of employment opportunities for African youngsters, and the rapid
expansion of social welfare services. Deeply critical of the double standards in
the state’s provision of a social safety net for white as opposed to black children,
the delegates insisted on the extension of the social welfare approach to juvenile
delinquency amongst all South Africans, regardless of race.

Aliberal spirit similarly pervaded the proceedings of the National Conference on
Post-War Planning of Social Welfare Work held at the University of Witwatersrand
in 1944. There is a great deal of overlap with the findings of the 1938 Confer-
ence. The retributive logic prevailing in the penal system was deplored
and ways sought to remedy its imperfections. Economic upliftment and the
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social reconstruction of family and neighborhood were seen as the building
blocks for crime prevention. The need for coordinating state intervention in
pursuit of crime prevention was strongly emphasized (Union of South Africa
1946).

Thus it was not for lack of informed analysis that the issue of urban youth
deviance hovered uneasily before the transfixed eyes of the South African polit-
ical classes. In a prophetic statement in 1940, Ellen Hellmann noted how
popular constructions concerning the “menace” of an undisciplined and criminal
youth population growing up in the city’s locations were gaining political
momentum. The negative policies it would feed were, in her view, doomed to
failure:

But it can be asserted with the utmost confidence that increased repressive mea-
sures will prove useless and futile in combating this “menace”. Only constructive
measures will prove of any avail.... They are not deterred by the ineffective
sanctions of their own society floundering in a chaotic transition period. The
laws of the European they fear but by no means respect. Unless energetic and
sympathetic action is rapidly taken, I believe that this rising generation will, in
years to come, constitute an ever-growing problem to the whole community, both
White and Black. (Hellmann 1940: 87, 141)

But, throughout the 1940s, the whole issue mutated to a higher level: if, as an
increasingly powerful white political grouping argued, the flow of blacks to the
cities could be halted and then reversed, then the problem of black youth — and
adult — crime would simply disappear. In the meantime harsher measures were
called for. The National Party (NP’) “total solution” of the fundamentals of
South African racial conflict had arrived. It was premised on turning a tide that
in the event never ebbed.

Crime control: The National Party’s law and order counter-attack

From the 1940s onward the level-headed insight into the real conditions of black
urban poverty characteristic of liberal analyses of the youth crime issue, and the
necessity for a broad-based social crime prevention, were starkly juxtaposed
with the law and order campaign of Nationalist Party politicians. In contrast to
the liberal emphasis on state-sponsored reconstruction of the urban milieu as an
antidote to the criminal potential embedded in conditions of abject poverty, the
counter-discourse of repressive crime control prevailed in National Party circles.
Rising crime rates in the urban areas in the World War II years led to the
appropriation of the issue as a handy stick with which to beat the incumbent
party of Smuts.

Despite the screeds devoted to Afrikaner nationalism and the genesis of
apartheid, there is much that remains unexplained about this eruption of a
backward-looking volkische racism, one of the iconic events of the twentieth
century. What is notable, however, as Dirk Van Zyl Smit pointed out some years
ago, is the extent to which “writings on criminological matters were part and
parcel of the Afrikaner political ferment” (Van Zyl Smit 1989: 235). In the hands
of C. R. Swart, the future National Party Minister of Justice, the specter of
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African crime was central to the development of a militant law and order
campaign in the run-up to the elections that were to transfer power to the
Nationalists.

The new Afrikaner paradigm appeared highly persuasive to the white con-
stituency for whom it was designed. In its radical consistency — a marked
contrast to the often hapless inconsistency of the Smuts regime — apartheid
thinking in the 1930s and 1940s seemed to offer a solution to practically all
the social problems exercising the white electorate, crime included. Its elements
were clear-cut and coherent. The National Party saw youth crime ~ the figure of
the tsotsi (see later) had already appeared on the scene ~ and the “crime wave” as
a direct consequence of the laissez-faire policy of its opponent, the United Party.
The unrestricted urbanization of Africans, the resulting denationalization of
urban Africans, and the unrestrained spread of communist ideas among black
people in particular were the deep roots of the crisis. The answer was to contain
crime through curbing the rate of African urbanization, curtailing the spread of
Communist ideas about racial egalitarianism and, finally, more policing and
harsher punishment. In sharp contrast to liberal sentiments and strategies, the
drift toward an increasingly punitive discourse in the mid-1940s was to set the
terms of reference for penal practice after 1948. In years to come the reduction
of crime was intimately linked to the repressive control of the movement of
African people into urban centers.

With the National Party in power after May 1948, the new Minister of Justice
was able to put into practice his own ideas about the virtues of harsher punish-
ment so as to contain the “crime wave.” Time and again C. R. Swart argued
strongly in favor of heavier sentences and the desirability of indeterminate
sentencing (House of Assembly Debates, Cols. 999-1002, May 16, 1949; Col.
2078, May 17, 1949; Col. 5169, April 25, 1950). In addition, the nation was to
be lashed into subjection. To Swart, an official beating was a cheap and salutary
manner of dealing both with adult criminals and with wayward youngsters
(Hansard, Cols. 4113-14, March 24, 1948). This policy caused one of the
most eminent legal scholars of the time, Ellison Kahn of the University of the
Witwatersrand, to exclaim, “What a change there has been from the low-water
mark of 1940!” After a careful examination of both the crime and punishment
statistics, Kahn went on to observe:

Any hopes that with the rise of whipping would come a fall in serious crime have
been dashed. ... Even making the utmost allowance for extraneous factors such as
changes in population and in the efficiency of the police forces and prosecuting
authorities, it seems reasonable to conclude that the deterrent effect of compulsory
whipping is nowhere to be seen. If this is so, its retention can only be attributed to
some spirit of retribution or revenge. (1960: 211-12)

Kahn’s remarks have a more general scope. Crime and juvenile delinquency
among the subordinate masses increased during the 1950s as the Nationalists
put their pre-1948 blueprints into action. By the mid-1950s the regime was
forced to concede that the social conditions of the black urban youth were at
the root of the matter. Two attempts were made on the Rand to set up employ-
ment schemes for them; none proved effective. By the late 1960s the writing was
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on the wall. For all its talk of law and order, and for all its repressive machinery,
the crime wave which the NP had so lamented during their years of opposition
had grown into an endemic feature of South African life. The National Party had
not succeeded in either diminishing or eliminating youthful criminality but
simply accommodated to it. The era of the tsotsi, the youth gangs and pervasive
social disorder in the black areas in particular, had come to stay.

Ducktails, skollies and tsotsis: Afrikaner intellectual debates

Although terms such as social dislocation had featured in earlier analysis, it was
only in Afrikaner intellectual circles grappling again with the social causes of
crime that the Chicago School really came to the South African town, and was
applied, inter alia, to delinquent youth. From the mid-1950s onward a new
generation of Afrikaner criminologists turned their attention to the disturbing
rates of juvenile delinquency. Working in close cooperation with their ethnic
allies in government departments, they were at first mostly concerned with
troublesome white youth. Various government and Dutch Reformed Church
interventions probed the issue in the 1950s in particular. It was a decade when
the “ducktail” problem first caught public attention. For conservative whites,
these youths with Elvis-type haircuts (hence “ducktail”) heralded a dangerous
slide away from the mores of the volk, particularly as many if not most of the
ducktails were Afrikaans-speaking.

Of more concern, and of much longer standing, were the phenomena of the
tsotsi in urban African communities, and the colored “skollie” in the environs of
Cape Town especially. In the emergent Afrikaner criminology, the phenomena of
“ducktails,” #sotsis, and “skollies” were conceptually linked. Ducktails have
been mentioned above; “skollie” is an Afrikaner term meaning scoundrel, rascal,
or rogue, with undertones of gangster; “tsotsi” is the Sotho equivalent of “skol-
lie.” In all three cases the intellectual and political diagnosis was based on the
politically neutral notion of the disruptive effects of city life. In cruder versions
of the thesis, each racial community was differentially affected by the exposure
to the city. Afrikaner intellectuals argued that the problem with Africans in town
was to be ascribed to denationalization and detribalization, the subversion if not
destruction of rural African customary life. In contrast, the colored community
was seen as a grouping without any culture of its own, defenseless in the urban
maelstrom. In the case of whites, positioned at the top end of the stratification
system, cultural erosion was a function of the exposure to materialist values and
the cult of individualism that prevailed in middle-class urban society.

The dominant paradigm for explaining juvenile delinquency, which was to
emerge from the new generation of Afrikaner criminologists, was thus a local-
ized version of the Chicagoan notions of social disorganization and social disin-
tegration. Referring to the phenomenon of gangs in African communities, Venter
and Retief (n.d., ca.1955: 260) stated that “the living conditions of urban
Natives are in the first place identified by social disorganisation and disinte-
gration which result from the process of urbanisation, detribalisation and west-
ernisation.” Bothma (1951: 82), too, in his anthropological account of tsotsi
gangs, portrays “gang formation as a symptom of a culture in transition.” By the
early seventies the thesis of social disorganization became more nuanced. As a
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slow critique of apartheid began to fester even within loyalist Afrikaner
ranks, the fact that socially fractious youth groupings did not just arise as
an automatic consequence of urbanization now received some recognition.
That economic inequality, social exclusion, and coercive state control also
played a role was conceded. In such writings an affinity surfaces with the liberal
analyses of the 1930s, though the political conclusions to be drawn remained far
apart.

A related contribution of Afrikaner academe to the topic of juvenile delin-
quency lay at the level of descriptive statistical analysis. Between the 1950s and
1970s, research institutions such as the National Bureau of Education and Social
Research and the Human Sciences Research Council produced detailed statis-
tical profiles involving cross-tabulations on juvenile delinquency. Through such
work, trends in juvenile offending could be plotted and “risk profiles” for each of
the officially designated race groups constructed. Given its emphasis on positiv-
ist, quantitative research and analysis, it simply ignored the larger political and
social explanations for the racial divergence toward criminal propensity
amongst South African youth.

Youth culture, gangs and politics

South African gangs have been relatively well documented over the years. Al-
though they lack the empirical depth and methodological sophistication of com-
parable US and European work, local gang studies provide us with a grasp of the
history of gang formation, the varying social milieux within which youth gangs
arose, and at least some ethnographic insight into their operation. Reference has
already been made to the earliest phase of urban gangs with their basis in
the migrant experience of black youth. The largest contribution has come from
historians, working from the safety of the archives rather than the danger of
the streets. This work continues apace, as archival research deepens our under-
standing of urban dynamics throughout the twentieth century. These scholars
underline the transformation of youthful group deviance into a city-based phe-
nomenon and the creation of urban-born youngsters with distinctly urban tastes
and aspirations.

Local ethnographic scholarship on gangs is much thinner on the ground. Some
of it has been conducted behind prison walls for a privileged few researchers
with access to inmates (Lotter and Schurink 1984). Far fewer are the studies
based on work with gang members on the outside. For all its parochialism, the
study by Bothma (1951) mentioned earlier appears to deserve some accolades as
the first fieldwork investigation into gangs in the country. For a white-dominated
academia, access to colored gangs proved easier, as they could use the lingua
franca of Afrikaans. The main work here is by Pinnock (1984, 1998), with
subsequent studies by Schirf (1984, 1990) and Mokwena (1991).

For Pinnock (1984), gang formation on the Cape Flats was a reaction to the
loss of community and the fracturing of social cohesion in the wake of forced
population removals brought about by the 1950 Group Areas Act. Through
gangs a surrogate brotherhood was created. It embraced intricate social rituals
and routinely engaged in violent turf battles in the hope of filling the existential
void. Pinnock’s analysis — as opposed to his ethnography — leant heavily on a
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kind of critical criminological slant in fashion in the UK. We have hardly any
accounts of the “life-world” of youth gangs in the later 1980s and 1990s, at least
in published form.

The most ambitious work on gangs — and the most recent — is that by historian
Clive Glaser, whose book Bo-Tsotsi — The Youth Gangs of Soweto, 1935-1976
(2001) attempts to chart the development of gang culture in one of the largest
townships near to Johannesburg. Although conceding necessary points to the
existing structural tradition, Glaser is also concerned with what might be termed
the subculture of criminality that has grown “organically out of the social and
economic dead ends that township youths faced throughout the 1930s, the
1940s and 1950s” (Glaser 2001: 402). To the young and marginal caught within
the “furnace of a hostile urban environment” (p. 47), tsotsi gangs offered a
powerful source of identification, a measure of security as well as a means of
livelihood. To the community at large, however, they posed a threat of predation
and intercommunal division — particularly of a generational and ethnic kind
(Goodhew 1993). Glaser (2001) explores the distinctive subcultural styles asso-
ciated with such gang formations and the complex interrelationship that de-
veloped between youth gangs and school-going youth.

By the late 1950s, youth culture in Soweto was dominated by “two associative
networks,” schools and gangs. Each embraced different political cultures and
spawned “competing traditions of defiance.” Attempts by the school-going
youth to harness the gangs to the wider political cause met with only intermittent
success, though it played some part in the Soweto Uprising of 1976 and the
subsequent social disorder that reigned almost uninterruptedly in South Africa
from that time into the 1990s. This work by Glaser, and similarly by researchers
at the Centre for the Study of Violence and Reconciliation in Johannesburg, is an
exciting new development in South African criminology. It attempts to go
beyond political exculpation to an understanding of criminality as a way of
life, or at least a way of earning a living (see Steinberg 2001).

Tae EvoLuTioN oF THE LEGAL FRAMEWORK AND PRACTICES OF
Sociar CoNTROL

Beginning in 1911 with the Prisons and Reformatories Act, reformers such as the
Transvaal and later Union civil servant, Jacob de Villiers Roos, attempted to
introduce modern penological ideas into South Africa (Chisholm 1987). In terms
of the Act, prison treatment was to be humanized, habitual criminals separated
from those awaiting trial, a probation system introduced, road camps and prison
farms created, and reformatories and industrial schools established. Like so
much else in South Africa, this humane promise was scarcely fulfilled. Twenty
years later the remarkable Afrikaner maverick judge, E E. T. Krause, described
the South African prison regime as “a barbarous, wrong and purposeless system”
(Krause 1939: 119). Nevertheless, modern penal ideas were at least present at
the birth of the newly unified country’s punitive regime, and continued to make
an appearance down the years. Intellectually at least, the road to a harsh
colonial-type penal regime was not lacking in enlightened elements.
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The 1911 Prisons Act was followed by the Children’s Protection Act of 1913,
which comprised the first national piece of legislation designed to deal with
needy, abused, and neglected children. Through this Act child-saving ideas, very
much in vogue in the international context at the time, were imported into South
Africa. The promulgation of the Act took place in a context where politicians
were alert to the growing social hazards of an urbanizing population. As a
consequence, the provisions of the Act stressed the need to consider the social
circumstances of the needy child. Furthermore, statutory provision was made for
dealing with those guilty of neglecting and abusing children.

However, children still remained subject to the punitive provisions of the 1911
Act, together with the Criminal Justice Administration Act of 1914 amended
shortly afterwards by the Criminal Procedure and Evidence Act of 1917. Thus
the legal regime for the care and control of juveniles was bifurcated from the
beginning of a unified South Africa. While this division might seem to be a trivial
administrative matter there was a much more serious flaw in it. It prevented the
child justice regime from being seen as an entirety, informed by principles
specific to children and juveniles. After all, child abuse and child neglect and
destitution, the key concerns of the welfarist legislation throughout the century,
cannot be managed in isolation from juvenile offending. Those early statutory
failures of vision or commitment were to set the tone (and structure) for the
entire century until democratization in 1994.

None of the opportunities to correct this error were embraced when the
child-saving legislation was amended in 1937, 1960, and 1983. In 1937 it was
a very close call, but the liberals were outmaneuvered by the conservatives.
Only after the first democratic elections, and only after South Africa signed
and ratified the International Convention on the Rights of the Child in 1995,
did the Law Commission initiate a process for the harmonization of the prin-
ciples and laws affecting children’s issues. It is still in process at the time of
writing.

The Children’s Act of 1937 brought about a major consolidation of the legisla-
tive framework regarding destitute and, to a lesser extent, delinquent children.
The Act raised the maximum age up to which someone could be regarded as an
infant from 7 to 10 years and that of a child from 16 to 19 years. It gave a children’s
court statutory powers, thus separating criminal proceedings with regard to
children from adult criminality. Informal proceedings were to characterize the
working of the children’s court. The latter, however, had no original criminal
jurisdiction. All criminal cases came to it via the criminal courts, known as juvenile
courts (Midgley 1974: 65). Imprisonment of juveniles was to be a last resort, only
to be used “in exceptional cases.” Additional penal measures for young offenders
included committal to reformatories and hostels, placement under probation
officers, and a compulsion to take up apprenticeships.

The 1937 Act was widely regarded as a liberal and progressive piece of
legislation, as it stressed that the treatment of juvenile offenders was an educa-
tional rather than a penal problem. Treatment of juvenile delinquency was cast
in the discourse of prevention and rehabilitation. Administrative reshuffling
further boosted the educational approach. In 1937 reformatories were trans-
ferred from the Department of Prisons to the Union Education Department. The
punitive penal ethos that prevailed in the reformatories of earlier decades gave
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way to a more rehabilitative regime, epitomized by the approach instituted by
Alan Paton during his years at Johannesburg’s Diepkloof Reformatory (Paton
1993).

The 1937 Act provided the legislative framework for the state’s regulation
of both destitute and delinquent children for the next thirty years. In decades
to come, various legislative and administrative changes were made (for
example in the Children’s Act of 1960), but the basic legislative pattern had
been set.

Rhetoric and reality: The false promise of the law

In the event, the implementation of the 1937 Act tended to make a mockery of
the legislature’s flash of wisdom. One major reason was the recurring problem of
insufficient resources and places of safety, and inadequately trained magistrates,
police, and welfare officers. But another factor was to deepen the existing de
facto bifurcation of the treatment of juveniles. After 1948, “the derailment of the
liberal project” was underway (Chisholm 1989). Its demise meant the consoli-
dation of racially bifurcated outcomes in dealing with juvenile delinquency. Over
white youth, a haphazardly benevolent, white-dominated state apparatus pre-
sided. Judicial officers manifested the typical social schizophrenia of the white
polity. White offenders were much more likely to be diverted into reeducation
and reintegration efforts than their black counterparts. In practice this meant
that while non-custodial options were quite frequently sought for young white
offenders, young black offenders were routinely whipped, imprisoned, repatri-
ated, or apprenticed.

Even for white youth the machinery never operated at the optimal level
envisaged by the drafters of the Act. The Children’s Court in particular was
supposed to be the primary means for diverting youngsters away from the penal
system. Its operation was little invoked. Instead, as the left-wing scholar Jack
Simons demonstrated in his magisterial 1949 review of the operation of the law,
for most black youth the penal system manifested a punitive and custodial
disposition, and was in “a primitive stage of its development” (Simons 1949:
96). For young black offenders, the enlightened welfare provisions contained in
the Child Care Act existed on paper only.

What took the place of diversion and humane treatment, as has already been
noted, was the cane. In a way that was inconceivable to outside observers and
totally unpalatable to penal reformers such as Judge F. E. T. Krause, the South
African magistrate corps attempted to lash recalcitrant youth into submission. In
contrast to developments in the West (ironically white South Africans’ treasured
reference group), flogging was extended in the first half of the twentieth century.
Caught in the grips of a “moral panic” about crime in the early 1950s, the
National Party government abolished the court’s discretion through the enact-
ment of mandatory whipping legislation for a wide variety of offenses. While
flogging, as Kahn (1960: 207) observes, became “more merciful in the manner of
its infliction,” its use was extended. After 1952, with the enthusiastic backing of
the Minister of Justice, “Blackie” Swart, there was an exponential increase in the
use of corporal punishment by the courts. Juveniles in particular bore the brunt
of the burning buttock.
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Extra-legal practices of social control

Complicity in the differential administration of justice extended well beyond the
courts and the sentences imposed. Throughout the twentieth century the subordin-
ate population regarded the South African Police as instruments of brutal repres-
sion against a people who had “no civic rights” (Simons 1949: 76). The tightening
vice of apartheid only intensified this situation after 1948, and particularly for
youth hovering on the margins of the colonial society, but also for their elders, who
found themselves helpless in controlling an upsurge of gangs and youth crime.

Communities responded to the problem of predatory gang crime with numer-
ous self-help policing initiatives. Black urbanites for the most part gave up on the
white-controlled police force in disgust. The stage was set for violent confron-
tations, as the black “locations” grew despite the best efforts of the National
Party regime to “stem the tide of the Bantu™:

By 1950 the culture of youth gangs was one of the strongest currents running
through the locations. Itself the offspring of instability, it profoundly dislocated
location life, setting up rival poles of allegiance, antagonism and protection
between gang and gang, between young and old, and above all between the fully
and transitional urban (African). (Bonner 1988: 402)

But when the youth revolt broke out in 1976 the police (not for the first time)
discovered the uses to which both self-help policing and gangs could be put. As
in the past, they continued to turn a blind eye to rampant crime as long as it
could be cordoned off from white areas by the spatial grid of the apartheid
regime. The 1976 protest by school pupils in Soweto about the language of
tuition proved to be a critical watershed in the country’s history. Widespread
protests in black schools across the country resulted in the political mobilization
of school-going youth. Before long trade unions and civic organizations too were
deeply engulfed in the events. By 1984, with the formation of the United
Democratic Front, youth had become the central category in political opposition
(Seekings 1993: 20).

For the post-1976 period it is thus not surprising that the bulk of the academic
literature dealing with youth and children is not much concerned with the
aspects of “conventional” youth criminality and juvenile justice. During this
period attention is squarely focused on the youth as the foot-soldiers of a
“people’s war” against the apartheid state. Increasingly violent confrontations
between mobilized youth and the apartheid police fueled an incipient militant
consciousness amongst youth. The presence of children in detention without
trial and in prison for committing political crimes became the launching pad for
a strengthened children’s rights movement.

DEMOCRATIZATION AND THE ONGOING REFORM OF JUVENILE
JusTice

After the turmoil of the Soweto uprising moderated somewhat in the years after
1976, the National Party regime was forced, however reluctantly, to extend a
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measure of toleration to the growth of a foreign-funded human rights movement
within civil society. This loose alliance of new groupings began to monitor rights
abuses and to advocate progressive, rights-based reform. It also used the courts,
where possible, to obtain judgments curtailing the excesses of the enforcement
agencies. One of the early successes of their pressure was the reduction of the
incidence of whipping by the early 1990s without any legislative amendments.
Judges simply read the signs of the times and resorted to other punishments,
often, ironically, reformatory or prison terms.

From the mid-1980s onward the international pressure on the state encour-
aged the first studies of prison conditions for juveniles (McClachlan 1985).
Thereafter that wedge was driven deeper, so that by the late 1980s, when
the demise of apartheid was imminent, a rapid growth of rights-based studies
and initiatives took place. When South Africa’s last white-elected president,
E W. de Klerk, announced the turn to negotiation in February 1990, (the de
facto, if not de jure, end of apartheid), the children’s rights groupings consoli-
dated to promote major policy changes regarding juvenile justice.

Post-transition context

While the advent of majority rule, under the dominance of the African National
Congress (ANC)-led Government of National Unity after the April 1994 elec-
tions, seemingly swept aside the obstacles to improved legislation for juveniles in
trouble with the law, it also brought with it new and unforeseen challenges. The
new democratic government of 1994, equipped with a very liberal constitution,
and encouraged by the rights lobby, introduced three early changes to juvenile
justice. First, the Constitutional Court ruled that whipping was unconstitutional
and must be abolished (S v. Williams and others, 7 BCLR 861, 1995). The
second was the ratification of the UN Convention on the Rights of the Child
in 1994 (Skelton 1998: 3).

The third turned out to be a rather embarrassing saga. The children’s rights
lobby urged the newly elected President Mandela to act quickly. After his 27
years in prison he needed little prompting, and in 1994 he promoted legislative
change to prevent juveniles from being held in police or prison cells for longer
than 24 hours. Without proper planning this generous gesture proved to be
highly problematic. Alternative appropriate facilities to house juveniles while
awaiting trial were not available. Many children were simply released, to howls
of public protest. This was one of the painful early lessons of the first flush of
democratic enthusiasm and was reversed two years later (Sloth-Nielsen, 1996:
66-72). This bungle was also an early warning about how difficult and costly it
was going to be to transform a justice system from top to bottom, as circum-
stances seemed to demand (and, alas, still demand at the date of writing).

Sensibly, the process of juvenile justice transformation was thereafter en-
trusted to the South African Law Commission (SALC), a statutory think-tank
of the Ministry of Justice. After extensive research and consultation, the Law
Commission produced a blueprint for a new and very ambitious system of
juvenile justice (South African Law Commission 1998, 2000, 2001). But this
proposed new juvenile justice dispensation was only one of many dramatic
and far-reaching schemes for the transformation of the criminal justice system
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competing for resources and the favorable attention of the legislature. Progress
from research to policy formulation to draft statute has been slow. In keeping
with a new rationalization of the legislative process introduced in 1998, each
new law has to be costed so that the legislature can be aware of cost and staffing
implications. The intention is to ensure that new measures, however laudable in
principle, will indeed be implementable and sustainable, even after the with-
drawal of the assistance foreign governments often offer at the initial stages of
implementation.

The post-apartheid redesign of children’s legislation

In 2002 the seven-year effort to redesign comprehensively both the welfarist and
criminal justice regimes for children saw its first results in the introduction of
two statutes comprising an interlinked system of child justice. In broad brush-
strokes, there are three notable features of the proposed new dispensation. First,
the new measures are in full compliance with the international Convention on
the Rights of the Child. There is therefore a strong emphasis on children being
protected against excessive, state, punitive interventions by extensive due pro-
cess provisions. But at the same time children who violate the law are expected
to take responsibility for their actions and make good the harm they have
caused, both to the victims and their community.

Second, the liberal ethos which pertained during deliberations on the 1937
child-care legislation is a strong leitmotiv. The purpose of any state intervention
is, first, in the best interests of the child’s development, and, second, aimed as far
as possible to keep the child out of the criminal justice system. There is a tacit
acknowledgment that custodial punitive institutions have not been at all helpful
to the development of children, and to their reintegration into society. Therefore,
diversion is the preferred option wherever it is in the interests of justice to use it.
Custodial placement is the last resort.

Third, a new set of institutions and administrative arrangements are to be set
up to minimize contamination of children by the adult or quasi-adult custodial
institutions. Interdepartmental cooperation will become the key to child-friendly
treatment and processing with a view to improving efficiency and efficacy. In this
sense the legislative process has been unique in that the implementation machin-
ery has been costed and administratively and educationally pre-planned. The
hope is that the new child justice law will be implemented nationwide the
moment it is promulgated. This would be in contrast to the previous position,
where institutional structures would still need to be set up and staff would still
need to be trained before implementation could take place (Skelton and
Mbambo 2002: 1-4).

It is clear that what has been described are very ambitious and far-reaching
innovations. If they work they will constitute a decided improvement on the
status quo. They attack frontally the (tacit) assumption underlying the existing
system that there is little, other than warehousing, that can be done for the
children.

But, after all, these good intentions are not novel in South Africa, though some
of the thinking is. The inevitable question is whether the already overburdened
justice system will be able to cope with yet another major restructuring and the
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new infrastructure and staffing re-organization that will be necessary to make
the system work. Already the halting implementation of the Domestic Violence
Act of 1998 suggests that “transformation fatigue” may be setting in, as the
complexities of social reform become apparent to the many officials concerned.

The costing which accompanied the legislative drafting process concluded that
the new system will be significantly less expensive than the existing one. But it
still requires wide-ranging changes to structures and procedures, improved or
new working relationships between state structures, and a change in the existing
professional power relations. For example, probation officers, currently occupy-
ing the lowest level in the justice hierarchy, will play a more important role.

The implementation difficulties are significantly complicated by the hardening
of public opinion against crime. The legislature has already responded by
pandering to public opinion in 1998 through the introduction of tougher bail
laws and mandatory minimum sentences (Van Zyl Smit 2001). The public itself,
in some of the more crime-affected areas had turned to a rough self-help justice
by way of vigilantism. The incidence of youth crime remains high, and most
troubling of all, so does the frighteningly violent nature of its manifestation.
Even the most liberal of systems will struggle to process, secure, and rehabilitate
many young offenders the nature of whose offenses seem in stark contrast to their
years. Rapid economic development, the one panacea that commands the
support of just about every constituency in South Africa, remains elusive,
and its absence will continue to shape the life-world of our cohorts of youth
negatively.

Criminal justice responses to young offenders continue to oscillate between
the iron fist and the velvet glove. For example, despite recent efforts to reduce
the number of children being sent to prison, the opposite has occurred. Although
children under 18 constitute only 1.5 percent of the prison population
(Muntingh 2001: 6), from January 1995 to July 2000 an increase of 158.7
percent took place in the under-18 age bracket, compared to only a 33.2 percent
increase for the 18-20 year-old age-bracket. A parallel development is that their
sentences last for a longer time (2001: 8). But it should also be noted that over
the same period at least some fruits of the diversion efforts are also evident. As
the capacity of the diversion infrastructure grew, so did the number of diversions
to which the system resorted. In 1999 and 2000 the figures rose from 9,466 to
9,984,

All these problems place into harsh relief the challenges of large-scale trans-
formation of a society and its justice system. The experience of comparable
societies grappling with similar issues is not very encouraging. Eight years into
the transformation of the South African criminal justice system, there is still a
very long way to go, a decade perhaps, before it will be functioning at a level at
which it deserves the title of a justice system. Until then, it can safely be
predicted, youth justice too will lurch from crisis to crisis.
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9

Penal Policies and Contemporary
Politics

PAT O’MALLEY

Over the past few years, the development of the “punitive turn” and a “penal
regression” in contemporary penal policies (Radzinowicz 1991) — in short the
erosion of the modernist reformist ethos — has become the subject of consider-
able theorization. Partially in response to calls to restore the sense of the
irrational and emotional into our understanding of penal policy (e.g., Garland
1990), accounts are appearing that link these major shifts in penal policy to
changes in the psyche and sensibilities of the populace, which in their turn are
linked to transformations in modernity. While accounts vary, in each case certain
“late modern” or “postmodern” conditions are held to create an individualistic
society of exclusion, competition, fear, and excess, in terms of which the punitive
turn in penal policy is understood (e.g., Bauman 2000; Garland and Sparks
2000; Pratt 2000a, 2000b; Simon 2000; Vaughan 2000a, 2000b; Young 1999).

Thus, Pratt and Vaughan both view the sociocultural and psychic “civilizing
process” identified by Norbert Elias (1984) as being unevenly reversed by
postmodern developments. Elias argued that state formation and the centraliza-
tion of the means of violence were linked with changes in the division of labor
that required more extensive interdependence and cooperation. These social
relations in turn constrained spontaneous, emotional, and aggressive behavior,
and increased the need for foresight and self-restraint. Such modernized shifts in
popular sensibility and the concerns of governance were registered in the realm
of penal policy. Effects included the disappearance of lethal and maiming
sanctions, the substitution of corporal punishment by restrained and reason-
based interventions, and the retreat of punishment behind prison walls (Spieren-
berg 1984). However, it is now argued that this process has been disrupted
by postmodern conditions and that as a result punishments are becoming
more emotional, humiliating, expressive, “excessive,” and violent. For example,
Pratt (2000a) sees postmodernity, particularly through the medium of globaliza-
tion, as registered in a heightened consciousness of risk and danger, and in an
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increasingly competitive economy leading to cultures of rivalry, individualism,
and increased social distance. For Vaughan (2000a), deindustrialization gener-
ated by the globalized economy, and the associated declining demand for un-
skilled labor, has meant that a new set of social divisions have opened up that
have led to a contraction in the scope of mutual identification, and thus progres-
sive “decivilization.” These processes are linked by the respective authors with
the creation of excluded groups and the erosion of popular and governmental
empathy for their members (see also Young 1999). In turn this has released the
social and psychic inhibitions against violent and excessive responses, and
thereby created highly punitive and segregating penal policies associated with
the alienating imageries of offenders.

For Bauman (2000), the rise of the “excluded” and of the penal policies
directed at them also register what he sees as “a response to the postmodern
social field” and the “logic of globalization.” However, the critical process for
Bauman is a reversal of the characteristically modernist trading-off of measures
of individual liberty, in exchange for increased collective guarantees of security
(a legacy that stretches from Hobbes to the welfare state). In the postmodern era,
the process has become one of trading collective security for the removal of more
and more restraints on personal choice. As individuals gain in autonomy, they
become increasingly isolated from the security offered by membership of collect-
ivities. In Bauman’s view this creates generalized fear and anxiety — channeled by
mass-media and government forces into greatly heightened concerns for law and
order. These popular anxieties and concerns are given focus and direction by the
existence of new dangerous classes created by industrialization. For this “sur-
plus” and chronically unemployable sector of the population, however, a penal
response based on modernist “industrial” penal reformism is now pointless and
necessarily ineffectual (see also Simon 1994). The combination of these two
pressures result in policies that consign larger and larger numbers of the ex-
cluded “underclass” to long-term and merely incapacitating penal practices.

It is not difficult to recognize evidence of many aspects of these accounts,
particularly the exclusionary nature of current responses in social and penal
policy (see especially Young 1999, Taylor 1999). However, in their identification
of these shifts as effects of historic watersheds in social structure, these accounts
join a venerable, considerable, and dubious lineage of what Colin Gordon
(1986) called “semiologies of catastrophe.” These are genealogies of climactic
transformation and rupture, usually pessimistic, that imagine us to be on the
brink of a fundamentally different future. Among the best known of these, the
“risk society thesis” (Beck 1992, 1997) posits the wholesale shift in mass con-
sciousness away from concerns with class and the distribution of wealth and
toward risk consciousness, as the effect of the emergence of “modernization
risks” ~ that is, environmental destruction, nuclear weaponry and contamin-
ation, global warming, and so on. In this hypothesized climate of generalized
anxiety and insecurity, government turns to risk management as a means of
allaying widespread popular fear and at least appearing to contain the dangers.
This risk consciousness, in turn, is linked with diverse changes in penal policy -
these include mass incarceration and incapacitation as discussed above, but also
more specific responses such as public exposure and isolation of “at-risk”
(for