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Foreword

Democratic theory took a deliberative turn in the 1990s. Deliberative democracy
has since taken many of its own turns, beginning with an empirical turn that focused
on the deliberative dynamics of mini-publics, followed by an institutional turn that
looked at the way different local designs influence deliberation in mini-publics. This
book builds upon all of these developments while adding a number of further twists
and turns, all of which considerably enrich and refine our understanding of both the
virtues and limits of deliberative democratic theory and practice.

Most deliberative democrats recognise that some conflicts are intractable, but
they have not yet fully grappled with the question as to how liberal democratic
governments should best handle them. Bernice Bovenkerk sets out to explore the
role that deliberation might play in liberal democracies that purport to be neutral
but must make regulatory decisions in response to problems that are the subject of
intractable disagreement. Through her comparative study of biotechnology ethics
committees and consensus conferences in Australia and the Netherlands, she shows
that disagreement comes in different shapes and sizes, and that therefore government
responses must be calibrated to suit the particular confluence of disagreement pre-
sented by different problems. She shows that the debate over modern biotechnology
is a quintessential case of intractable conflict because it encompasses disagreement
on virtually all conceivable levels — factual, scientific, definitional, interest-based,
value-based, moral and metaphysical. The upshot is that conflict permeates both
expert and lay debates and therefore ought not and cannot be contained by being
relegated to expert committees. She argues convincingly that the best strategy for
governments in response to conflicts of this kind is to enable rather than foreclose
a vigorous debate in the public sphere, and that politicisation needs to take place
within and across scientific and normative discussions.

Bernice Bovenkerk also delves deeply into the aims of deliberative democracy
and exposes some key tensions, particularly between the goal of consensus, on the
one hand, and inclusiveness and quality of debate, on the other. One of the acute
insights to emerge from her study is that deliberation can serve different purposes
vis-a-vis different types of problem. In the case of deeply unstructured problems,
like the modern biotechnology debate, she argues that the aim of inclusion is more
appropriate than the aim of consensus; it is fairer from a pluralist standpoint since
there is much less of a risk of suppression of dissensus.
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viil Foreword

This book adds a much needed comparative dimension to the study of delib-
erative democracy and highlights the importance of political culture and broader
institutional settings in shaping the capacity and propensity of citizens to engage
in deliberation and the degree to which governments are prepared to relinquish
authority to deliberative mini-publics. Bernice Bovenkerk writes with great author-
ity, since she has not only plumbed the depths of deliberative democratic theory and
practice as a scholar but also has first-hand knowledge of the practical workings of
expert committees, having worked as a scientific assistant at the Dutch Committee
for Animal Biotechnology. She has also lived in both of the worlds that she has
studied and therefore understands the idiosyncrasies of both political cultures.

Bernice Bovenkerk demonstrates with considerable force that there can be no
grand theory of deliberative democracy because there is no common political culture
of deliberation. She concludes that ‘Tailoring deliberative democracy to specific
contexts may be the next big challenge for deliberative democrats’. In my view,
this book has already admirably responded to this challenge and is a must-read for
anyone interested in democracy, deliberation and/or intractable conflict.

Melbourne, Australia Robyn Eckersley



Preface

Disagreement is part of the human condition. We could call it a paradoxical force;
for social and psychological reasons we try to avoid disagreement, while on a cogni-
tive level we need it; the confrontation with other points of view can lead us to either
reconsider or strengthen our own views and disagreement is a catalyst for change
and progress. Even if we simply want to accept or even celebrate difference and
disagreement, on a political level we still have to deal with it. This book addresses
the question of how governments should deal with the existence of intractable dis-
agreement about novel technologies. The debate about the genetic modification of
animals and plants is examined as a paradigmatic case for intractable disagree-
ment in today’s pluralistic societies. This examination reveals that the disagreements
in this debate are multi-faceted and multi-dimensional and can often be traced
to fundamental disagreements about values or worldviews. How can governments
acknowledge divergence of opinions and stay neutral between them for as long as
possible while still making regulatory decisions? Two solutions to this problem of
neutrality are explored: political liberalism and deliberation. The central argument
of this book is that certain deliberative theories and practices, developed in the book,
can deal better with the existence of intractable disagreement about novel technolo-
gies than general political liberal theories and liberal democratic practices. This
argument is advanced both on a theoretical and on a practical level; the latter through
the use of case-studies, concerning two different deliberative practices — consensus
conferences and biotechnology ethics committees — in two different countries — the
Netherlands and Australia. This double comparative analysis serves to highlight the
relevance of broader institutional factors in accounting for the success or failure of
such deliberative experiments. The aim of this empirical analysis is twofold: first, to
find out to what extent deliberative fora conform to the ideals of deliberative democ-
racy; and second, to examine to what extent these ideals may need to be revised in
the light of practice. In this respect, this work seeks to offer a more refined norma-
tive deliberative theory grounded in a more refined sociological understanding of
deliberative practice.

It is argued that different types of problem — either structured, unstructured, or
moderately structured — call for different responses and that particularly the goal
of deliberation needs to be matched to the right policy problem. The empirical
analysis, furthermore, suggests that political culture is very influential for the way
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X Preface

public deliberation is regarded and for its success. We cannot expect a grand theory
of deliberative democracy that is equally applicable to each country. While polit-
ical liberalism is criticised it is not argued that the liberal framework needs to be
abandoned, but rather that, firstly, more emphasis needs to be put on its delibera-
tive elements, and secondly, that successful deliberation calls for careful attention
to the political culture of countries. Particular challenges exist for countries that
can be characterised as antagonistic, but where consensus democracies have elitist
tendencies, these need to be dealt with as well. The aims, form, and scope of the
deliberation should, then, be chosen carefully, dependent on the specific context.
Tailoring deliberative democracy to specific contexts may be the next big challenge
for deliberative democrats.

This book was developed from my doctoral dissertation. My initial interest in
the topic of environmental politics was aroused when I was an exchange student
at the University of Melbourne and Robyn Eckersley introduced me to the debate
between atomists and holists. I have been hooked to the problem of disagreement
about environmental decision-making ever since. I cannot even begin to express
my gratitude to Robyn for taking me on as a Ph.D. student and inspiring me to
think outside of the box. Her dedication, meticulous correction work, and unfailing
enthusiasm were indispensable in the realisation of my thesis. I feel privileged to
have worked so closely with one of the leading deliberative democrats of our time.
The department of Political Science at the University of Melbourne supported me
throughout that period. This research is based on a comparative analysis between
the Netherlands and Australia, and I have been fortunate enough to be able to
travel between these two countries. This research could never have been undertaken
without generous grants from the University of Melbourne and the Government of
Australia. In Australia I was also stimulated to write my thesis and to stay critical
by Richard Hindmarsh. I would like to thank Richard and also Carolyn Hendriks for
their helpful comments.

The foundations of this book were further laid when I was working as scientific
assistant at the Dutch Committee for Animal Biotechnology. While I have learned a
lot from the interesting discussions between the members of this committee, being
so close to the fire also enabled me to critically reflect on the committee-system. I
would like to thank in particular Egbert Schroten and Ronno Tramper for giving me
this opportunity and for our stimulating discussions.

In the Netherlands I was generously welcomed at the Ethics Institute of the
University of Utrecht. I want to thank all my colleagues at the Institute for their
kind support and for providing critical and constructive feedback. First and fore-
most I am indebted to Frans W. A. Brom, without whom this book would not exist.
Frans has coached me through the whole writing process in a way that was always
frank and sympathetic, while strict and critical when necessary. Frans could always
formulate much better what I wanted to say than I could myself. I have greatly appre-
ciated having Frans as a friend, mentor and sparring partner. I would like to thank
in particular the following colleagues for commenting on drafts of my chapters in
an insightful and constructive manner: Bert van den Brink, Marcus Diiwell, André
Krom, Lonneke Poort, and Derrick Beyleveld. For helping me out with many of the
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day-to-day problems and letting me air my frustrations, I want to thank Suzanne van
Vliet and Judith Zijm.

My empirical research would not have been possible without the interviewees
generously donating their time and effort to speak to me: Bert Laeyendecker, Egbert
Schroten, Huub Schellekens, Dick Koelega, Tjard de Cock Buning, Henk Verhoog,
Marianne Kuil, Koos van der Bruggen, Franck Meijboom, Rosemary Robins, Bidda
Jones, Ariel Salleh, Bob Phelps, Ellen Kittson, Glenys Oogjes, Sheena Boughton,
and Rob Sward. Thank you very much for your interest and patience. Four native
English speakers proof-read chapters of this book and I would like to thank them
for their hard work struggling through unfamiliar territory: Justin Rowe, Graham
Rowe, Gerald de Jong, and Derek Parker. Thanks is due as well to Graham Smith
and Hub Zwart, as well as to two anonymous reviewers from Springer for their
helpful comments.

This work took many years to complete and in the process many people sup-
ported me both emotionally and logistically. I would like to mention in particular Ilja
van der Gaag. Coz, our regular phone conversations about the difficulties of com-
bining motherhood and work, and your help with the children have really pulled me
through at times. Dionne van Heteren, Barbara Vriend, Sandra van Heeswijk, and
Marvin Bovenkerk were always willing to help out; this has been greatly appreci-
ated. Other friends have given me the opportunity to let off steam and reflect on the
writing process: Mandy Bosma, Lien van Eck, Lonneke Poort, Elke Miiller, Lynsey
Dubbeld, Frederike Kaldewaij, and Tatjana Visak.

The writing process has repercussions not only on the author, but also on her
immediate surroundings. I am very grateful for the unfailing support of my parents,
Frank and Wiesje. You have always been my source of inspiration and have given
me my first lessons in dealing with disagreement. I want to thank Siena and Inuk for
giving me a reason to continue. You were both born during the writing of this book
and I feel you are inextricably linked with it. Finally, without Justin’s support, both
financial and emotional, I would not be where I am today.
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Chapter 1
Introduction

Separating morality from politics makes both disciplines
incomprehensible.
Jean Jacques Rousseau

One of the most imaginative and penetrating novels of the 20th century, George
Orwell’s Animal Farm, stands to gain a whole new meaning in the 21st century.
I imagine a sequel, entitled Organ Farm, in which a group of pigs await to become
organ donors for people who have suffered a heart attack. The pigs’ constitution has
been genetically altered to enable their hearts to fit into human bodies. In Organ
Farm, the pigs will lead an uprising of all donor animals awaiting a similar fate,
including baboons, goats and mice, demanding justice and equality for all animals.
They consider that every species should take care of its own health problems and
claim the right of every species to have a say in its own genetic destiny.

1.1 Central Question

Of course, Orwell’s story was an allegory for a different struggle than that of ani-
mals against their keepers. However, the story of the organ farm represents a more
literal political struggle by humans: the struggle of those who want to ‘free’ nature
and animals from the oppressive forces of the dominant ‘class’ of humans, who
view nonhumans as merely a resource, to dispose of as they please. With the advent
of novel technologies, ever more capable of transforming nature and moulding it
for human purposes, our relationship with the nonhumans around us has become
the subject of critical inquiry. The recent lively debates about issues such as ani-
mal experimentation, live animal exports, and cloning illustrate that people disagree
about our appropriate treatment of nonhumans. One debate that has been espe-
cially contentious and persistent is that about biotechnology, which is a technology
that uses living organisms in order to create or change plants, animals, or micro-
organisms for specific purposes, such as medical research or agricultural production.
To be more precise, this debate has focused on modern biotechnology, which is car-
ried out in laboratories by molecular biologists at the molecular level, as opposed

B. Bovenkerk, The Biotechnology Debate, Library of Ethics and Applied Philosophy 1
29, DOI 10.1007/978-94-007-2691-8_1, © Springer Science+Business Media B.V. 2012



2 1 Introduction

to traditional forms of biotechnology, which include, for instance, fermenting beer
and making yoghurt and cheese.

The biotechnology debate is particularly heated not only because modern
biotechnology has a potentially profound influence on people’s livelihoods — be it
that of the third world farmer, of the organic farmer, the biotechnology company
employee, the biomedical scientist, the consumer, or the patient — but also because
there are so many different dimensions of disagreement in this debate. As I will show
in Chapter 2, where I analyse the debate about animal and plant biotechnology, we
should understand this debate as expressing fundamental disagreement. This dis-
agreement has even become intractable for several reasons: the disagreement takes
place on many different dimensions (we encounter, for example, scientific, concep-
tual, value-and worldview related disagreements) and people experience the debate
as touching on existential values. Biotechnology ultimately touches on our deeply
held beliefs and views about the kind of world we want to live in. Even though
this debate is often narrowly construed as one about solely the risks and benefits
of biotechnology, the arguments on both sides apply to a wider group of ideas or
concerns surrounding, for instance, agriculture, socio-economic relations, nature
conservation, and mediatisation. I argue that positions in this debate cannot be seen
apart from these broader views about what would constitute a desirable society,
about what are proper relationships within society and with nonhuman nature, and
even about our own nature. At stake are fundamental views on reality and how to
deal with the world and with other humans and non-humans in it and in this con-
text how to deal with scientific uncertainty. In other words, it is a moral and ethical
debate about the obligations humans have towards each other, animals, nature, and
future generations.

Scientific uncertainty has led to a lack of consensus about the facts involved
in this debate, but no consensus exists about the values involved either. In fact, it is
becoming ever more clear that in this debate we cannot easily separate facts and val-
ues. Normative presuppositions are involved in scientific research, from the stage of
problem definition to the choice of methodology, to the interpretation of test results.
In the case of biotechnology this is especially true because we are not only dealing
with risks (known unknowns), but also with unknown unknowns, which takes us to
a whole new level of uncertainty. It appears that the more radical our uncertainty,
the more room opens up for normative divergence. We are, therefore, not dealing
with a scientific problem that can be solved by scientists and neither with a norma-
tive problem that can be dealt with in society; the two are interwoven. According
to the useful typology of policy problems by Matthijs Hisschemoller, that T will
describe in Chapter 2, treating the scientific and value dimensions of uncertainty
separately amounts to treating the wrong policy problem.! When we treat a conflict
either as primarily based on a lack of scientific consensus or as primarily based on a
lack of consensus over values we are treating it as a moderately structured problem,

1 Matthijs Hisschemoller (1993).



1.2 Government Neutrality 3

whereas in reality the biotechnology conflict is an unstructured problem, where no
consensus exists on either facts or values.

I use the debate about the genetic engineering of animals and plants — which for
simplicity’s sake I will label ‘the biotechnology debate’ — as a case study because it
provides a paradigmatic case of intractable disagreement about novel technologies
in pluralistic societies. My underlying assumption is that perhaps no area of con-
tention about novel technologies is as complex as the conflict about biotechnology
and if peaceful, democratic ways of dealing with this conflict can be found, these
could apply to other, less complex, cases as well.> My concern is that intractable
disagreement raises the very real prospect of serious conflict and possibly violence
and if the state wants to stop the escalation of such conflict it will somehow have
to address the disagreement and make a decision about regulation, without estrang-
ing the different sides of the debate. This work in political philosophy sets out to
explore how governments in democratic societies could rise to this challenge. But
more importantly, my concern is not only with the question as to how governments
could rise to this challenge, but also with how they should. In other words, my ques-
tion is not how we could put an end to intractable disagreements, but rather what
would be the fairest way to deal with the inescapable reality of pluralism in this
particular context. My central question is, then, considering the fundamental differ-
ences of opinion about novel technologies, how should we deal with this politically?
As I elaborate below, I assume that governments should, as far as possible, deal with
intractable disagreement whilst staying neutral between people’s fundamental val-
ues. At the same time, I acknowledge that governments will need to make choices
that favour some values over others. A subsidiary question of this book is, therefore,
how can governments acknowledge divergence of opinions and stay neutral between
them for as long as possible while still making regulatory decisions? As I elaborate
below, in this context decision-making on the basis of depoliticised debate has been
suggested by several theorists and at first sight appears to be helpful. However, dis-
agreement exists about the meaning and potential of depoliticisation. Accordingly,
I investigate a further subsidiary question, namely, to what extent should public
deliberation be regarded as a form of depoliticisation and to what extent is this
successful in practice?

1.2 Government Neutrality
It is my contention that we cannot deal politically with intractable conflict by accept-

ing just one of the competing perspectives involved, because this would do injustice
to many people. While it is in the nature of thinking about values that each of us

2 Other complex cases are, for example, radioactive waste, air pollution and the reduction of the
ozone layer. According to Pellizzoni, these issues have in common that they have important impli-
cations and they are so complex that average citizens do not possess the skills to make adequate
judgments about them; furthermore they are characterised by the great levels of uncertainty that
exist even among experts. See Luigi Pellizzoni (1999).
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takes one position and believes this to be the only true view, governments cannot
adopt this attitude; they need to make supra-individual decisions. Governments need
to make acceptable regulation for better or for worse. Whether or not we believe in
the truth or validity of a specific normative theory, in the political arena no one
unifying theory exists, so for political debate regarding values we cannot solve dis-
agreement by declaring one view to be correct on the basis of whatever particular
theory. In order to respect the views of their citizens — which is a normative pre-
supposition of any democracy — governments need to participate as a non-party to
the conflict for as long as possible. Yet, I cannot envisage a position outside of the
debate that governments can take in order to act in a justified way. We lack an exter-
nal criterion of arbitration between different fundamental values and worldviews,
but even if such an external position were to exist, people would still have to con-
vince each other of the correctness of their own views from a position internal to
the debate. In a democracy, we cannot simply impose our views on others; we have
to provide arguments in order to convince others. Citizens, then, should not expect
their government to simply take one particular viewpoint or one measurable criterion
as definitive in government regulation. Nevertheless, ultimately governments need
to make choices, particularly when so-called common goods are at stake. While, of
course, in day to day policy making governments take active positions, and this is
not generally considered illegitimate, in the case of fundamental or even intractable
disagreement governments are well advised to stay neutral. How could they do this?

1.3 The Liberal vs. the Deliberative Solution

I will explore two solutions to this problem of neutrality: political liberalism and
deliberation. My central argument is that certain deliberative theories and practices,
which I develop below, can deal better with the existence of intractable disagree-
ment about novel technologies than general political liberal theories and liberal
democratic practices.> It is important to note here that liberal democratic theo-
ries and deliberative democratic theories operate on two different levels. While
political liberalism centers on the political constitutional framework of a just
society, deliberative democracy should be understood as primarily a model of polit-
ical communication or, according to some, political decision-making. The two
solutions to the problem of neutrality, therefore, operate on two different levels.

3 As liberal democracy encompasses a range of different models of democracy, it is more appropri-
ate to refer to different analytical models, rather than to ‘the theory of liberal democracy’. For our
purposes, the following different analytical models can be distinguished. Democracy can be either
direct or indirect; in a direct democracy, citizens make most political decisions directly, whereas
in an indirect democracy, decisions are made by representatives. Within both types of democracy,
decisions can be made by way of aggregation, bargaining, or deliberation. For example, both in a
referendum and in elections, preferences are aggregated through a vote, but in the first case citizens
vote for policies directly, whereas in the second case they vote for a representative, who will make
policy decisions for them.
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Deliberative democracy primarily aims to offer an alternative to the methods of
political decision-making that are dominant in liberal democracies, namely voting
and bargaining. However, as I argue in Chapter 3, the relation between political
liberalism and these liberal social choice mechanisms is not a contingent one. The
assumptions underlying political liberalism about how governments should remain
neutral have led to the liberal focus on voting and bargaining, rather than on delib-
eration. Furthermore, deliberative democratic theories often operate within a liberal
framework, as many of the core principles of liberal democracy are compatible with
deliberative ideals, and my critique should, therefore, be regarded as an immanent
one. It aims to strengthen rather than replace liberal democracy.

My critique of liberal democracy, then, operates on two levels; firstly, that of the
theory of political liberalism and secondly, that of the practice of real world liberal
democracies. Similarly, I aim to explore not only the theoretical potential of delib-
erative democracy to deal with intractable disagreement under ideal circumstances,
but also its practical application in real-world contexts. It does so through a com-
parative analysis of deliberative fora in the biotechnology field in Australia and the
Netherlands. As I explain in more detail below, this comparative case study has two
purposes; on the one hand it aims to ‘test’ the theory of deliberative democracy in
different settings, while on the other hand it examines to what extent real world
deliberative practices conform to the theory of deliberative democracy, and what
obstacles we encounter in practice. Because my case-studies offer a double com-
parison between two countries and two types of deliberative practices, it will also
serve to highlight the relevance of broader institutional factors in accounting for the
success or failure of such deliberative experiments.

1.4 General Method

The question about the merits of deliberation cannot be answered solely on the basis
of theoretical analysis. There is an ongoing, vibrant debate about the theoretical mer-
its of deliberative democracy and many of the important questions surrounding this
theory have been studied in depth, but the debate has now reached a point where
it is necessary to test the claims of deliberative democrats on the level of real-life
practice. As James Bohman argues, ‘empirical research is a cure for both a priori
scepticism and untested idealism about deliberation. . . it could enrich and enliven
the normative debates about the nature and limits of deliberative problem solving
and conflict resolution’.* Bohman also notes, however, that surprisingly little empir-
ical case-studies have actually been carried out on the feasibility of deliberative
problem solving ‘at the appropriate level and scale’.? In the empirical part of this
book, I want to contribute to filling this gap and I, therefore, use case-studies in the

4 James Bohman (1998), page 422.

5 Some notable exceptions are offered by Graham Smith and Corinne Wales (2000), Archon Fung
(2003) and John S. Dryzek and Simon J. Niemeyer (2003).
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field of biotechnology in order to look at the practice of deliberative forums. My
aim with this empirical analysis is twofold: first, I want to find out to what extent
deliberative fora conform to the ideals of deliberative democracy; and second, I want
to examine to what extent these ideals may need to be revised in the light of prac-
tice. In this respect, I seek to ground my refined normative theory in a more refined
sociological understanding of deliberative practice.

In Part I, I sketch the context of this book and make clear that the biotechnol-
ogy debate is so intractable because we are dealing with an unstructured problem.
In Part II, I examine how political theories could deal with unstructured problems.
To this end, I develop a more refined normative theory of deliberative democracy,
which flows out of a critique of both political liberalism and deliberative democratic
theory. In Part III, I refine my normative theory further by examining its claims —
on the basis of my two subsidiary questions — and its feasibility in the light of my
comparative case-studies. The practical insights that emerge in Part III are primarily
sociological, albeit they are, of course, framed by normative considerations. In other
words, I use a mixed method approach, which is on the one hand normative, as it
is based on a philosophical critique of and reflection upon political theory, and on
the other hand empirical, as it is based on comparative case-studies of two differ-
ent mini-publics in two different countries. The latter will enable me to explore the
influence of different institutional settings and political cultures on both my norma-
tive and sociological claims. I use my case-studies in Part III of the book, then, to
explore the implications of the normative conditions and criteria that I propose in
Part II. This should enable me to both develop a more fine-grained theory that is
cognizant of practical realities, and to develop practical insights regarding deliber-
ative mini-publics on the basis of my normative reflection. The latter should help
organisers of public debates to attune the design of their debate to its specific aims.
My aim is to develop these insights by moving back and forth between theory and
practice reflectively. In Part IV, I revisit my deliberative proposal by making explicit
what I have learned from this movement between facts and norms.

The empirical part of this book (Part III) consists of a comparative analysis
between biotechnology ethics committees (Chapter 5) and consensus conferences
(Chapter 6) in the Netherlands and Australia. I use these two particular delibera-
tive ‘fora’ because they are two of the main ways in which governments and other
political actors have responded to conflicts regarding novel technologies and the
subsequent call for more public deliberation. Expert committees have been installed
to deal with scientific uncertainty while consensus conferences are meant to deal
with the lack of consensus about values. As I already mentioned, both treat the
policy problem wrongly as a moderately structured problem, while we are in fact
dealing with an unstructured problem. My argument is that each type of micro-
cosm deals better with intractable disagreement the more it allows for discussion on
the other type of uncertainty. Expert committees should allow for more discussion
about values, which entails amongst other things, lay person input. In consensus
conferences we should be careful to not let expert discourse dominate the discus-
sion again. In both cases, then, the status of expert knowledge needs to be put into
perspective.
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1.5 Status of Empirical Results

Before I go on to explain the details of my empirical method, it is necessary to ask
whether one can even ‘test’ deliberative democracy, as I aim to do. As Diana Mutz
has argued, those who try to connect deliberative theory to deliberative practice face
an almost insurmountable task.® On the one hand, deliberative democrats focus on
face-to-face discussions between people with opposing viewpoints, which gives the
appearance that they build their theory on real-life social contexts. They also make
claims about the benefits of deliberation that appear empirical in nature; for exam-
ple, deliberation would lead to a civic attitude in participants. On the other hand,
they define the conditions that are needed for reaching deliberative ideals so strictly
that they will probably never be met in real-life circumstances. For instance, power
imbalances should not be present and strategic behaviour is not allowed. These con-
ditions cannot be easily replicated in a real-life context and it is, therefore, hard to
test the theoretical claims. Researchers can test certain specific aspects of the delib-
erative process, but then they are open to the accusation that they have not done
justice to the larger theory. Nonetheless, empirical research should not be aban-
doned, because if we want deliberative theory to be more than just an academic
exercise we will need to develop insights about its practical application and the
claims we make should then be open to empirical scrutiny. In the words of Mutz, ‘to
the extent that empirical research and political theory fail to speak to one another,
both fields are impoverished’.”

But what does it mean when we say that empirical research and political theory
need to speak to one another? Does it mean that deliberative democrats need to for-
mulate less stringent ideals? In my view ideals are necessary as a guide, to show us
what direction it is that we want to move to in the first place. On the other hand,
it is not necessarily the case that the closer we move to ideals, the better system
we have. Living with only half-fulfilled ideals may be worse than living with no
ideals. Still, on a theoretical level, deliberative democrats have internally coherent
reasons for proposing their ideals. One of the lessons that will emanate from my
comparative analysis is that while deliberative democrats should hold on to their
ideals, they also need to appreciate the limits of deliberation; they need to become
aware that deliberation is the right form of political interaction in some, but not all,
contexts, while in other contexts other forms are necessary. Moreover, they need
to accept that types of deliberation should be ‘matched’ to the right type of prob-
lem and that the aims of the particular deliberation has consequences for its specific
design, because then they will be in a better position to test aspects of deliberative
democracy empirically. In order for theorists of deliberative democracy to make the
step to practical implementation they need to differentiate more between the differ-
ent aims and functions of public deliberation and investigate the different conditions

6 Diana C. Mutz (2006).
7 Ibid., page 5.
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that are necessary for application in specific contexts.® In order to examine whether
the claims of deliberative democrats are feasible in practice we will, then, necessar-
ily have to focus on partial aspects of the theory and look for contexts where these
aspects could be met in practice.

In sum, it should be noted that on the basis of the limited empirical research
that I carried out regarding two deliberative fora in two countries one cannot draw
sweeping conclusions about deliberative democracy in general. However, the ques-
tion is whether deliberative democracy as a general political model could ever be
empirically analysed. In practice we are faced with hybrid models; in some political
cultures there is more room for public debate than in others, some cultures are more
elitist than others, and some governments are more willing to relinquish some of
their authority than others. The different theories of deliberative democracy cannot
all be reduced to one common denominator. This means that we can only test partial
aspects of specific deliberative theories in practice in order to understand whether
certain claims that deliberative democrats make are feasible. I investigate one such
partial aspect, namely the ability to deal with intractable disagreement. I will for-
mulate several conditions and criteria for dealing with intractable disagreement that
follow from my theoretical analysis, and in my empirical analysis I test these by
asking what the implications of my empirical results are for my theoretical argu-
ments. It is the nature of this research that the range of these implications is limited.
Certain obstacles that are encountered in the committee-system and in consensus
conferences may not appear in other deliberative settings, while those aspects of my
deliberative fora that work well may not be easily replicated in other deliberative
settings. My research should, therefore, be regarded as a prompt for further studies
with different deliberative fora in different countries. Moreover, it should be noted
that I am writing in the context of Western, liberal democracies. In order to carry out
public deliberation about novel technologies certain conditions have to be present —
citizens must be free to speak their mind, a certain level of equality between citizens
must be assumed, there must be a certain level of public education, and the novel
technologies should be imaginable in the country where the deliberation is held, for
example. These conditions are regrettably not met in many parts of the world and it
is, therefore, not feasible to directly apply my conclusions to these countries.

1.6 Case-Studies Method

In order to analyse and compare the Dutch and Australian ethics committees
and consensus conferences, I have conducted a literature research of primary
and secondary literature. Regarding the committees, the primary literature con-
sists of annual reports and evaluations of the committees in question, including
self-evaluations and evaluations by independent parties; the secondary literature
deals with the committee-system in general. I have supplemented this review by

8 An example of such research is offered by Fung (2003).
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conducting ten semi-structured qualitative interviews with members of the analysed
committees. I have also conducted four interviews with representatives of interest
groups that have been directly involved with the functioning of these committees
through public consultation procedures, and with government bureaucrats who have
dealt with the committee-system. Regarding the consensus conferences, I have con-
sulted official reports and evaluations of both consensus conferences, secondary
literature on these exercises, and in the case of the Australian consensus confer-
ence, transcripts of the expert presentations, and a recording of a radio programme
about the consensus conference by the Australian Broadcasting Corporation (ABC).
I have supplemented these with semi-structured qualitative interviews with the
facilitator of the Australian consensus conference, an organiser of different pub-
lic consultations regarding gene technology in the Australian state of Victoria, and
with one of the experts who was invited to speak at the consensus conference. In
the Netherlands, I have interviewed one of the organisers of the consensus con-
ference, the organiser of another public meeting regarding biotechnology, and an
expert who was consulted at the consensus conference. I have chosen not to ques-
tion members of the lay panels, firstly because they had already taken part in several
evaluations and my questions would not generate much added value to these and
secondly, because at the time of writing the conferences took place several years
ago. For an overview of the interview questions, see Appendix C. The primary aim
of the interviews was to test my analysis of the literature review. The interview
sample is too small to generate general conclusions, but big enough to detect any
significant discrepancy between my interview results and my literature review. No
such discrepancies were detected. The purpose of the interviews, in other words,
was to provide a check on the information gathered elsewhere, and to supplement it
with specific examples.

I have chosen to analyse the Dutch Committee for Animal Biotechnology
(CAB) and the Australian Gene Technology Ethics Committee (GTEC) because
both are the respective countries’ national committees dealing with the ethics of
biotechnology. While it will become apparent that both committees have quite a dif-
ferent mandate, this difference in fact serves to highlight problems inherent in the
committee-system. I discuss the Dutch committee in more detail than the Australian
one, because this committee fulfils more different functions and the subtleties of
certain problems become more apparent here. Also, the Dutch committee has been
more thoroughly evaluated than the Australian one and I therefore rely more on
interviews in the latter case. I have chosen to analyse particularly the consensus
conference in the Netherlands about cloning, because this is the most comprehensive
one that has been carried out in this country. There has been a public debate about
gene technology and food, but this did not take the form of a consensus conference.’
I analyse particularly the consensus conference in Australia about gene technology

9 See http://www.arbobondgenoten.nl/arbothem/biotech/eindrapport_terlouw.pdf (accessed 30
May, 2007) for the report about the debate about biotechnology and food, called ‘Eten en Genen’
(Food and Genes).
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in the food chain, because it is the first (and at the time of writing only) one that has
been carried out in Australia in the field of biotechnology. The Australian consensus
conference has been more thoroughly evaluated than the Dutch one, as reports about
the latter tend to focus more on the content of the debate than on the debate itself.
Therefore, my discussion of the Australian experience will rely more on written doc-
uments and the Dutch one more on insights gained from interviews. As will become
clear, it is not possible to describe the two conferences in a completely parallel way.
Rather, each case highlights a different set of problems, which are largely dependent
on contextual factors. I discuss the Australian experience at greater length than the
Dutch one, because certain problems are more pronounced in that context.

In Chapters 5 and 6 I defend my selection of particularly the Netherlands and
Australia for my comparative analysis in more detail. In short, these countries have
certain important similarities, but also enough institutional differences to be able
to determine to what extent broader structures and contexts matter. Australia can
be characterised as a Westminster style, adversarial political culture coupled with
a pluralist interest group system of decision-making while the Netherlands is a
consensual type of democracy coupled with a corporatist decision-making model.
Presumably, each model places different demands on the way in which decisions are
made, such as the need for making compromises and the need for defending one’s
points of view in public. Because collective decision-making through compromise
or consensus, and co-operation between minority groups, are central to consensus
democracies, this style of governance has more affinity with deliberative democ-
racy than majoritarian styles of governance. My hypothesis is, therefore, that the
Netherlands is better able to deal with intractable disagreement than Australia.

1.7 Depoliticisation

Dealing with intractable disagreement by delegating decisions to committees or by
organising consensus conferences could be regarded as an attempt to depoliticise
controversial issues. Decision-making on the basis of depoliticised debate may be
helpful, especially when we are dealing with complex issues with important social
and environmental implications, that involve many vested interests, and that are
characterised by great levels of uncertainty, even among experts — all characteris-
tics of the biotechnology debate. When such conditions are involved, depoliticised
debate might make more room for the discussion on fundamental values, promise
a more considered reflection on generalisable interests, and possibly avoid the pro-
motion of personal interests. Depoliticisation entails a rejection of decision-making
based on self-interested motives and because this rejection is central to theories
of deliberative democracy as well, depoliticisation at first sight appears to fit well
within such theories. James Fishkin and Robert Luskin formulate the depoliticising
potential of public deliberation as follows:

It may even be the mass public that has the greater possibility of real deliberation. Citizens
are not bound by constituencies or parties and — in electorates of any size — are not casting
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votes worth surveilling or bargaining over. They have no need to posture or negotiate. Hence
they are freer to alter their views, and not just on the merits of concrete legislative proposals
but also on more fundamental questions of what is and what should be.'?

However, while depoliticisation appears conducive to deliberative democracy
and several authors have regarded it as a central tenet of deliberative democracy,
other authors, in contrast, describe depoliticisation as a move by politicians to con-
tain public debate. Because one’s view of the potential of depoliticisation appears to
be influential for what one expects from deliberative democracy, as a sub-question in
this book I want to investigate to what extent public deliberation should be regarded
as a form of depoliticisation and to what extent this is successful in practice.

One of the authors who proposes a move to more depoliticisation is Philip Pettit,
who regards depoliticisation as a move away from a situation where ‘control is left
wholly or mainly to representatives in parliament, or to a government with a parlia-
mentary majority, or to an elected administration’.!! He argues that even if elected
politicians have the good of the whole community at heart, they still have to follow
their own (or their party’s) interest in being re-elected.!? Issues that directly pertain
to this interest — such as the drawing of electoral boundaries — should therefore be
depoliticised, meaning that decisions are taken away from the influence of politi-
cians, by handing them over to an organization that represents ‘relevant bodies of
expertise and opinion as well as the people as a whole’.!> Such a body should be
accepted by all political parties to ensure that it does not advance sectional interests,
but creates policy for the common good of society. It would ultimately remain under
parliamentary control, but its decisions would not be tied to one particular politician
or party. Pettit argues that the depoliticisation of debate is called for particularly in
three areas, because politicians could use decisions they make in these areas to gain
electoral power. These areas are firstly, the popular passions, or those issues that the
public is highly emotional about and which can easily be misused by politicians —
such as heavy sentencing for certain crimes; secondly, aspirational morality, or those
issues that involve moralistic arguments — for example about prostitution — which a
politician might use to win votes, even if this might go against the common good;
and thirdly, those issues that involve sectional interests, and in which lobbying and
the self-interest of politicians play a large role.

Even though Pettit does not explicitly refer to novel technologies, his last two
areas can be discerned in the biotechnology controversy. In fact, the main reasons
why there is a controversy about biotechnology are exactly that normative issues
are involved that people feel strongly about — and about which intractable disagree-
ments exist — and that powerful sectional interests are at work lobbying politicians.
Depoliticisation of decision-making in this area might be an attractive option for
several reasons. Firstly, views on biotechnology do not necessarily follow party

10 James S. Fishkin and Robert C. Luskin (2005), page 286.
1T Philip Pettit (March 2004), page 52.

12 1bid.

13 Ibid., page 55.
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lines, which means that even if politicians could influence decision making, these
decisions might go against the views of some of their own party members. Secondly,
lobbying might conflate the interests of politicians and the biotechnology industry
to a level where opposition is hardly possible. And thirdly, decisions about biotech-
nology regulation require a flexibility to respond to new developments in research
and development. A depoliticised body such as Pettit envisages could monitor such
new developments and change policy accordingly, without having to go through a
political bargaining process. Even though at first sight depoliticisation might appear
to run counter to democracy, because decisions are not made simply on the basis
of an equal vote for everyone in the election of representatives, in Pettit’s eyes
it is democratic in the deliberative sense of the word, because it seeks to move
beyond the simple aggregation of preferences (which may be self-interested) to a
reasoned agreement based on the force of the better argument and the fulfilment of
the common good.

In the next chapter, I will describe the view of Hisschemoller and Hoppe, who
argue in contrast that the move to depoliticisation is symptomatic of ill-conceived
policy problems; regulators and bureaucrats try to contain public debate by treat-
ing unstructured policy problems as moderately structured ones, and one of their
strategies is depoliticisation of the problem by delegating them to committees and
consensus conferences. !4 Obviously, two different definitions of depoliticisation are
at work here. I will also come back to the issue of depoliticisation in Chapter 4, in
which I provide a theoretical analysis of deliberative democracy. However, even if it
turns out that depoliticisation is a central aspect of deliberative democracies, in order
to answer the question whether depoliticisation is in fact feasible, theoretical anal-
ysis does not suffice. In other words, even though intractable disagreement may be
dealt with best in a depoliticised forum, this is only an advantage if depoliticisation
actually stands a chance in practice. In the empirical part I, therefore, also hope to
shed light on the potential of depoliticisation to deal with intractable disagreement.

1.8 Outline

I start with an anatomy of the broad debate about the genetic modification of ani-
mals in plants in Chapter 2, which reveals that we are dealing with disagreement
on many different levels and dimensions. I argue that the controversy about biotech-
nology can be characterised as an unstructured problem. I will argue in Chapter 3
that the liberal solution of conversational restraint, that we have to privatise conflict
about conceptions of the good, is misguided for two main reasons: Firstly, it relies
on two dubious distinctions between the public and the private and between moral-
ity and ethics. This means that positions are unjustly dismissed as private while they
have as much pretension to universality as positions that liberals regard as universal.
My critique of the problematic distinction between morality and ethics is supported

14 Matthijs Hisschemoller and Rob Hoppe (Winter 1995).
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by my analysis of the biotechnology debate in Chapter 2. Conversational restraint
demands of people that they hold back on points that are most important to them.
Secondly, conversational restraint as a neutrality device precludes the possibility of
preference or opinion transformation. Particularly in the case of novel technologies
where opinion formation is still dynamic the liberal view of preference formation
is too static. I argue that these problems could be solved by placing more empha-
sis on deliberation as a social choice mechanism rather than on the traditionally
more dominant mechanisms of voting and bargaining. So while I accept the liberal
requirement of state neutrality, I critically reflect on the operation of this concept.
For this reason as well my criticism is an immanent one. My aim is to broaden politi-
cal liberalism in the direction of deliberative democracy, by including a wider group
of reasons and people in political debate than political liberals commonly allow.
At least three important criteria for dealing with intractable disagreement emanate
from my discussion of the liberal versus the deliberative solutions; firstly, no rea-
sonable!? views should be excluded, secondly, there should be no power differences
great enough to distort the decision-making process, and thirdly, the outcomes of
the debate should be open-ended.

After arguing that more emphasis should be placed on public deliberation, in
Chapter 4 1 explore the political theory, or rather, the group of theories, that center
on preference transformation through deliberation, namely deliberative democracy.
The core notion of deliberative democracy is that legitimate political decisions are
those that are reached through free and uncoerced debate between equals. This the-
ory centers, then, on modes of discourse, which can be defined as John Dryzek
does, as ‘a shared way of making sense of the world embedded in language’.'® This
means that, ideally, the debate must be free of power imbalances that give some peo-
ple better chances than others to influence the decision-making process. Following
Jirgen Habermas, many deliberative democrats argue that decisions should be made
on the basis of the ‘“forceless force of the better argument’.!” My exploration of
deliberative democracy will revolve around three questions that I argue are rele-
vant for dealing with intractable disagreement: what is the goal of the deliberation,
what arguments are valid, and who should participate? I will confront deliberative
democracy with critiques that have been mounted against it regarding each of these
questions. From this theoretical examination emerge three conditions and a set of
criteria that encapsulate what I think public deliberation should encompass. My pro-
posal is based on the three criteria I develop in Chapter 3 (inclusiveness, absence
of power imbalances, and open-endedness). In short, I argue that a tension can
be discerned in deliberative theory between the goals of consensus, inclusiveness,
and quality of debate, and that deliberation serves a different purpose for different
types of problems. I conclude that for unstructured problems such as the conflict

15 The term ‘reasonable’ is of course not a neutral one; what is meant by this will be further
clarified in Chapter 3.

16 john S. Dryzek (April 2005).
17 Jiirgen Habermas (1990), pages 158-159. See also Robyn Eckersley (2000).
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over biotechnology it is premature to aim for reaching consensus through deliber-
ation. Both inclusiveness and deepening of understanding are important goals in
unstructured problems, amongst other reasons because they contribute to opinion
transformation. However, while these two goals can co-exist to a certain extent, we
should be aware that including more participants and viewpoints is likely to lead to a
loss of quality of argument. Therefore, sometimes we need to limit the group of par-
ticipants, but by the same token deliberation should be regarded as but one avenue
for political participation, and other forms, such as protest and activism should be
accorded an important function as well.

In Chapters 5 and 6,1 will compare my normative claims against real life deliber-
ative settings. From this empirical analysis it becomes clear that committees tend to
contain rather than stimulate public debate. Instead of making disagreements more
tractable, then, committees exclude certain viewpoints and thereby create a false
sense of making disagreements more tractable. Compared to the committee system,
consensus conferences appear to create more room to discuss issues related to fun-
damental values or worldviews. However, in these fora forces are at work also to
exclude groups with extreme viewpoints and to gain control over the exercise, for
example by a strict demarcation of topics. Amongst other things, my examination
reveals that these exercises in public deliberation do not actually lead to depoliti-
cisation. Especially in the antagonistic political climate characteristic of Australia,
deliberative fora will themselves become politicised; in such a culture committee
or lay panel reports will either not have any influence and be toothless or become
a strategic tool of politicians who interpret findings to suit their own agenda. In the
Netherlands no clear line between politicised and depoliticised fora, such as envis-
aged by Pettit, can be discerned. In fact, I follow Hisschemoller in arguing that
depoliticisation is not the best way to deal with unstructured policy problems. As I
will argue in Chapters 4 and 6, these exercises need to be repoliticised rather than
depoliticised. Repoliticisation needs to take place in two directions, within both the
scientific and the normative discussions.

In Chapter 7, I revisit deliberative democracy by seeking the implications of my
case-studies for both theory and practice, and draw my final conclusions. In general,
my empirical analysis suggests that political culture is very influential for the way
public deliberation is regarded and for its success. We cannot expect a grand theory
of deliberative democracy that is equally applicable to each country. The question
as to whether the conditions and criteria of deliberative democracy that I formulated
are warranted is dependent, then, on the political culture of the country in which it
is applied. Dryzek argues that discursive democracy calls for a drastic restructuring
of society. He argues against liberalism, as ‘the most effective vacuum cleaner in
the history of political thought’, meaning that liberalism incorporates or co-opts
all theories that appear to criticise it, such as feminism or environmentalism, and
thereby weakens their capacity to question existing political institutions.'® However,
in my view it is not the liberal framework that needs to be abandoned, but rather that,

18 John S. Dryzek (2000), page 27.
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firstly, more emphasis needs to be put on its deliberative elements, and secondly, that
successful deliberation calls for careful attention to the political culture of countries.
Particular challenges exist for countries that can be characterised as antagonistic,
but where consensus democracies have elitist tendencies, these need to be dealt
with as well. The aims, form, and scope of the deliberation should, then, be chosen
carefully, dependent on the specific context. Tailoring deliberative democracy to
specific contexts may be the next big challenge for deliberative democrats.
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Chapter 2
Biotechnology: An Anatomy of the Debate

Genetic engineering represents our fondest hopes and
aspirations as well as our darkest fears and misgivings. That’s
why most discussions of the new technology are likely to be so
heated.

Jeremy Rifkin, The Biotech Century

Once a new technology rolls over you, if you're not part of the
steamroller, you're part of the road.
Stewart Brand, Author and Futurist

2.1 Introduction

Apart perhaps from the biblical snake that seduced Adam and Eve into tasting the
forbidden fruit — and thereby starting humankind’s ambiguous relationship with
nature — no animal has given rise to as much moral debate as Dolly, the cloned
sheep. Dolly’s birth unleashed a turbulent debate in the media, parliaments, schools,
social clubs, and even local green grocers all over the world. Proponents argue that
cloning would provide many potential benefits: it could boost livestock production,
would in the long run lead to medical innovations, solve human infertility prob-
lems and lead to a decline in the use of laboratory animals. Opponents reason that
cloning is harmful for animals, demonstrates an inappropriate, instrumental, attitude
towards them, will lead to a loss of genetic diversity, and will disrupt the social hier-
archy within a herd.! The debate surrounding Dolly’s birth and her untimely death,?
sheds light on a larger debate about developments in a relatively new technology
field, namely that of biotechnology.

In this chapter, I will analyse ‘the biotechnology debate’: the debate between
opponents and proponents of the use of biotechnological procedures. The prefix

! For discussions on cloning, see Martha C. Nussbaum and Cass R. Sunstein (1998), Henriétte
Bout (1998), and Gina Kolata (1997).

2 Sadly, Dolly had to be put down in 2003, when she was 6, due to her suffering the results of a
progressive lung disease. Source: The Economist, 22 February, 2003.

B. Bovenkerk, The Biotechnology Debate, Library of Ethics and Applied Philosophy 19
29, DOI 10.1007/978-94-007-2691-8_2, © Springer Science+Business Media B.V. 2012
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‘bio’ is derived from the Greek word bios, meaning ‘life’. Biotechnology can be
defined as ‘any technique that uses living organisms or parts of organisms to make or
modify products to improve plants or animals or develop micro-organisms for spe-
cific uses’.? Even though Roger Straughan, from whom this definition was derived,
claims this is a value-neutral definition, not everyone would agree that biotechnol-
ogy necessarily involves ‘improving’ plants or animals, or that plants and animals
need to be improved in the first place. It should, therefore, be noted at the outset
that the way in which one defines the term ‘biotechnology’ can serve a rhetori-
cal function. Moreover, the above-mentioned definition is so general that it also
includes traditional and uncontroversial techniques such as brewing beer and mak-
ing yoghurt, and therefore ‘traditional’ biotechnology is usually distinguished from
‘modern’ biotechnology. A more detailed, and neutral, definition of modern biotech-
nology is given by the Cartagena Protocol on Biosafety, as ‘the application of: a) in
vitro nucleic acid techniques, including recombinant deoxyribonucleic acid (DNA)
and direct injection of nucleic acid into cells or organelles, or b) fusion of cells
beyond the taxonomic family, that overcome natural physiological reproductive or
recombination barriers and that are not techniques used in traditional breeding and
selection”.*

When people refer to modern biotechnology they often imply genetic engi-
neering, which is the horizontal transfer of genes between different organisms,
sometimes belonging to different species, and which is made possible by recom-
binant DNA technology, a ‘technique for joining DNA molecules in vitro and
introducing them into living cells where they replicate’.” However, biotechnology
also involves techniques such as xenotransplantation (the transplantation of cells,
tissues or organs from one species into another, including animal-to-human trans-
plantation) and cloning (the making of a near-exact replica of an organism or group
of cells).® ‘Biotechnology’ is a broad term that points to many different practices; it
is used, among other things, in the fields of medicine, agriculture, food enhance-
ment, pest management, and fundamental scientific research. All of these fields
come with their own advantages, disadvantages, difficulties, promises, interests, and
moral or ethical concerns.

In this chapter, I provide an analysis of the biotechnology debate in order to
show that it involves many different dimensions of disagreement, often touching
on fundamental values and worldviews, and certain biases. Furthermore, I argue
that biotechnology should be regarded as an example of a so-called ‘unstructured
problem’. As the biotechnology debate is too broad and multi-faceted to do justice
in one chapter, for reasons of space and balance between the different focal points of
this study, I can only give a very general overview of all the different positions and
arguments here. Nevertheless, as one of my main goals is to demonstrate the great

3 Roger Straughan (1992), page 2.

4 Secretariat of the Convention on Biological Diversity (2000).
3 Robert C. King and William D. Stansfield (1997), page 291.
6 Xenotransplantation Working Party (2003), page 1.
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range of issues that are part of the biotechnology controversy, I have included a more
detailed analysis in the appendix. Appendix A focuses on animal biotechnology and
Appendix B concerns plant biotechnology. These appendices can also be used as a
referral when the reader wishes to become more informed about one of the various
specific discussions that I can only touch on here.

2.2 The Debate

Before I turn to the specific arguments that are used in the debates about animal and
plant biotechnology, I first need to explain what it is exactly that I am analysing and
I need to sketch the historical context of this debate. As a background to the analysis
of the biotechnology debate, I also point out the rhetoric used on both sides.

2.2.1 Demarcation of Debate Analysis

Because the background of my research is an interest in the question as to what
should be the proper relationship between human beings and animals, and more
broadly, the natural world, I will limit myself to an analysis of nonhuman animal
and plant biotechnology. But even this limitation would provide me with enough
material to fill several books, and therefore, I will further limit my discussion to
the most contentious issues: genetic engineering of animals and plants, in particu-
lar for medical research and agriculture. Even though I started this discussion with
the case of Dolly, who for many exemplifies the development of modern biotech-
nology, I will, therefore, not further deal with animal cloning, nor will I elaborate
on the increasingly popular field of genomics, which uses information from the sci-
ence of genetics in order to help breeders select more effectively and efficiently
for favourable traits, without using recombinant DNA-techniques.” In order not to
overburden this text with terminological detail, I will at times refer to ‘animal and
plant biotechnology’, or simply ‘biotechnology’ when in fact I mean the genetic
modification of plants and animals.

I interchange the terms ‘genetic modification, engineering, and alteration’. In
the past, I have always preferred to use the term ‘genetic modification’ because it
appeared the most neutral one. However, as I learned more about the history of
genetic modification, I realised that none of these terms can be regarded as neutral.
The original terms ‘genetic engineering’ and ‘genetic manipulation’ were aban-
doned by the biotechnology industry because of their negative connotations and they
were replaced by ‘genetic modification’ or even ‘genetic improvement’ in order to
counter public suspicion.® As I am trying to keep an open mind in my depiction of

7 See Godfred Frempong, (Spring—Summer 2006) and Pim Lindhout and Daniel Danial (Spring—
Summer 2006).

8 Les Levidow (2001), page 47.
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the biotechnology debate, I will not use the more polemic pro-biotechnology term
‘genetic improvement’ or anti-biotechnology term ‘genetic manipulation’. Also, as
Michael Reiss and Roger Straughan note, the terms ‘genetic engineering’ and ‘mod-
ification’ (and, in my view, also ‘alteration’) seem to capture best what is actually
being done: the genetic make-up of an organism is changed (modified or altered),
or an organism with a different genetic structure is created (or ‘engineered).’

When I refer to ‘the’ biotechnology debate, I of course realise that there is no
one such all-encompassing debate. Rather, we encounter countless smaller debates
about specific issues involving biotechnology. What particular debates will I analyse
and how will I analyse them? One of the main aims of this chapter is to provide a
background to the analysis of particular debates as carried out in biotechnology
ethics committees (Chapter 5) and consensus conferences (Chapter 6) in Australia
and the Netherlands. One cannot properly understand these debates without some
prior knowledge of the global context in which these debates take place. This chapter
will, so to speak, ‘map’ the main issues that play a role in ‘the global biotechnology
debate’ and which are relevant to the Dutch and Australian debates.

In my overview of the main issues that are in dispute regarding the genetic mod-
ification of animals and plants, I will present the arguments that have been given
pro and contra each position. In this analysis, I will distinguish arguments that are
directed at the consequences of biotechnology from more fundamental arguments
concerning the technology itself. A similar distinction has been made by Straughan,
who terms the first extrinsic and the last intrinsic concerns. Straughan addresses
only objections against biotechnology as either ‘intrinsically wrong in itself or
extrinsically wrong because of its consequences’.!? In my view, however, the same
distinction between intrinsic and extrinsic concerns can be made for arguments in
favour of biotechnology.!!

It should be mentioned that the extrinsic/intrinsic distinction here employed is
not completely unproblematic. Les Levidow and Susan Carr criticise the distinction
made by Straughan, because it perpetuates the controversial distinction between
fact and value, and its corollaries science and ethics, thereby portraying science as
pure fact-finding and denying that values play a role in science. The consequence
of this distinction, in Levidow’s eyes, has been that value-related arguments have
been labelled as belonging to the realm of subjective feelings, while technical issues

9 Michael J. Reiss and Roger Straughan (1996), page 2.

10 Straughan (1992), page 9. The distinction between intrinsic and extrinsic is similar to, but not
precisely the same as, the distinction between consequentialist and deontological arguments. One
can use deontological arguments when discussing extrinsic objections (for example, when one
argues against certain applications of biotechnology on the basis of justice-arguments, one is using
deontological arguments, but the objections are not directed at biotechnology in itself).

1 Even though arguments in favour of biotechnology are usually stated in terms of its benefits,
and hence its consequences, defences of biotechnology can also be of an intrinsic nature, stating
that the technology is inherently good, for example.
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have been deemed objective, and therefore have been accorded a higher status.!?
However, I believe that the distinction can serve a useful heuristic purpose and does
not necessarily lead to the division that Levidow is concerned about. As will become
clear in the remainder of this book, I do not subscribe to the viewpoint that sci-
ence is value-neutral, nor that all value-related concerns are mere expressions of
personal feelings. By making the intrinsic/extrinsic distinction, I do not mean to
suggest that technical and ethical concerns should be addressed separately, let alone
that value-related concerns would somehow be less important. On the contrary,
I think that organising and analysing the different topics in this way will make clear
that many extrinsic arguments are intertwined with intrinsic ones, and that there is a
bias in favour of extrinsic ones. In order to show this, it is useful to separate the two
categories at first.

My focus will be on the arguments advanced pro or contra biotechnology and
I will, therefore, not discuss the particulars of specific ‘scandals’ involving, for
instance, the deliberate or accidental release of GMOs into the environment, or the
activities of specific agents such as Monsanto or Greenpeace, except when these are
illustrative of the arguments analysed. Rather than tracing the specific ‘players’ in
the debate, I instead focus on the content of the arguments, because in this book
I examine the way in which deliberative democracy could deal with disagreement
and in this context the emphasis of the theory is primarily on arguments. Moreover,
while I am aware of the great influence of power relations and hold that delibera-
tive democracy should not be blind to them, I will not focus on them independently,
because this topic could be the subject of a whole separate book.'*> The material
I draw on consists in the first place of scientific and academic publications, and sec-
ondly on government reports. I have not made a study of propaganda materials of
biotechnology companies or ardent critics of biotechnology, but I will refer to sci-
entific studies that have been made in this vein. Neither have I dissected reports in
newspapers or other media, but I do refer to other studies that have. Moreover, my
focus is not on the question of how many people are in favour of or against certain
applications of biotechnology, but on the content of the actual arguments that have
been advanced, and I therefore do not study results of opinion polls.

While I do not focus on public attitudes towards biotechnology, it should be men-
tioned that all parties in the debate at various points in time claim to have public
opinion on their side. These claims are problematic, because they carry the pretence
that they are able to give an objective account of what public opinion is and also
assume that there is one uniform public, whereas publics can in reality be different,
depending on, for example, whether one looks at people in their role of consumer or
of citizen. While the most common method for discovering ‘public opinion’ is the
use of opinion polls, one can wonder whether this is always the most appropriate
instrument for analysing attitudes and opinions regarding such a complex issue as
biotechnology. The fact that different surveys have led to opposing results suggests

12 1 es Levidow and Susan Carr (March 1997).
13 As indeed it is. See Richard Hindmarsh (1994).
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that we should approach opinion poll results with caution.'* Aidan Davison et al.
have studied opinion polls and surveys regarding biotechnology and have come to
the conclusion that ‘far from being objective tools for the mapping of public opin-
ion, opinion polls reflect ideologically grounded conceptions of ‘public opinion’”.!?
They found that the way in which polls were being carried out actively contributed
to constructing public opinion rather than merely describing it in a neutral fashion.

Heather Dietrich and Renato Schibeci go even further by arguing that surveys
‘play an important role in the shaping of public discussion of biotechnology appli-
cations, by helping to legitimate new biotechnology products and displace “interest
group” opposition to biotechnology’.!® Surveys make many implicit assumptions,
such as the view that science and technology are neutral tools, and they leave out
issues that many people find important, such as views about the control of multi-
national companies over gene technology.!” Moreover, not distinguishing between
different ‘publics’ and merely focusing on ‘opinion poll publics’ does not do jus-
tice to public debate. It discounts the fact that there are active, interested public
groups that are more knowledgeable of the problematic issues in the debate and that
‘despite the more adversarial attitudes of such groups, they do play a crucial role
in shaping public opinion’.'® Another problem with surveys is that their results can
be interpreted very differently, depending on who reads them.!® It should also be
noted that it is disputed what the effects are of increasing the public’s knowledge
about biotechnology. Proponents often assume that if the public is better informed
about the ‘realities” of genetic engineering the public will embrace it,>" whereas
opponents believe that more knowledge will lead to a rejection, while the reality is
far from clear-cut.”!

Finally, I should mention that it is the disagreement that this technology gives
rise to, and the ways in which we can deal with this disagreement, that I am ulti-
mately interested in, rather than in influencing the reader’s point of view. Therefore,

14 Janet Norton (1998).

15 Aidan Davison, Ian Barns, and Renato Schibeci (Summer 1997), page 328.
16 Heather Dietrich and Renato Schibeci (2003), page 386.

17 1bid.

18 Davison, Barns, and Schibeci (1997), page 332.

19 Dietrich and Schibeci (2003), page 386.

20 For example, Jim Peacock argued in 1994 that education would solve the public’s ‘irrational’
anxiety about GM foods (Jim Peacock 1994).

21 Jeffrey Burkhardt (2001), Reiss and Straughan (1996) Claire Marris argues that ‘both sides
think that direct benefits to the consumer are a central determinant of public acceptance; thus the
‘pros’ seek to communicate the benefits, whilst the ‘antis’ try to demonstrate that these benefits
will not be realised or that they will benefit commercial corporations rather than ordinary citizens’.
Claire Marris (2001). However, Marris’ study found that the concerns of the public with GMOs
were not based on a lack of technical knowledge and could therefore not be solved by providing
more scientific education. Nevertheless, research of public attitudes regarding biotechnology, such
as the Eurobarometer, does suggest that the more citizens learn about GMOs the more critical
they become of it. See George Gaskell, Martin Bauer, and John Durant (1998), Sue Mayer (2002),
Alison Shaw (2002).
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it is unnecessary for me to present my own position on biotechnology. Still, I am
aware that one cannot completely sever one’s analysis of a topic from one’s opinion
about it; one of my points will be that normative positions play a role in empirical
research, and that one cannot remain completely value-neutral. Therefore, it is in
order to state my own position, which — as may become apparent — is critical of
and concerned about many applications of biotechnology, but does not constitute a
wholesale rejection. If there are any knockdown arguments for or against biotech-
nology that I fail to mention, this is because I focus on the main arguments that are
actually encountered in the debate, and particularly on those that are relevant to the
more particular debates in the Netherlands and Australia.

2.2.2 Historical Context

At the outset of the biotechnology era, in the 1970s, both proponents and opponents
of biotechnology were primarily scientists. Of course, before the 1970s pioneering
research had already been done, starting with Georg Mendel’s pea plant crossing
experiments in the 1860s and greatly advanced by Watson and Crick’s discovery
of the double helix structure of DNA in 1953. However, the actual technique of
recombining DNA from two different organisms was not carried out until 1972, by
Stanley Cohen and Herbert Boyer using bacteria, and by Paul Berg using viruses.??
Berg himself was one of the first scientists to raise concerns over the safety of the
new technique. He wrote a letter to the journal Science expressing his concerns
and calling for a temporary voluntary moratorium on tests involving recombinant
DNA-technology. This led to the famous Asilomar Conference, where Berg’s call
for a moratorium was accepted by a worldwide network of scientists.”> The main
fears were that the bacteria used as vectors for genetic modification would escape
from laboratories and cause epidemics and that genetic modification would be used
for producing biological weapons.?* In this period, the main rift in the debate was
between scientists who wanted to err on the side of caution and those who felt that a
moratorium would interfere with their scientific freedom. It should be noted that at
this conference, the problem field was restricted to technical issues and value-related
concerns were explicitly left out of the debate.>

22 Bastiaan C.J. Zoeteman, Miranda Berendsen, and Pepijn Kuyper (2005).

23 See Eugene Russo (3 April 2000), Marcia Barinaga (March 3 2000), John Coulter (March 31
2000), and Alexander M. Capron and Renie Schapiro (Spring 2001).

24 Zoeteman, Berendsen, and Kuyper (2005). It should be noted that there was already enough
knowledge to make biological weapons without having to resort to genetic modification.

25 Hindmarsh argues that at the conference ‘the genetic engineering “problem” was framed in
terms of finding a technical response to a technical problem’. This gave scientists ‘legitimacy as
sole arbiters of evidence and makers of policy’. He concludes that ‘the conflict had been managed
before it started’. Hindmarsh (1994).
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In the 1980s, field testing of genetically modified plants was initiated and the
fear of new diseases was replaced by a fear of environmental destruction. Because
genetic modification was now taken out of the scientists’ laboratories, and brought
into people’s environments, a larger public became involved in the biotechnology
debate. Zoeteman et al., authors of Biotechnology and the Dialogue of the Deaf,
divide the participants in the biotechnology debate from the 1980s into two groups
(with many positions in between): progress-optimists and nature conservationists.?®

The 1990s saw an increase in the public indignation with genetic modification.
At first, possible environmental risks were the main concern, but at the end of the
decade, when genetically modified foods became a reality, risks to public health
were the focal point.27 According to Richard Hindmarsh, in the 1990s, the focus
was not on the question whether biotechnology should be adopted, but how. In
Hindmarsh’s eyes, this is ‘simplistic, because it would imply that the issues raised
in the earlier phases have actually been resolved’.?® In the mid-1990s, Greenpeace
became involved in the debate, and this organization continues to play an important
role in calling criticism of genetic engineering to the attention of the wider public.
Critics of biotechnology represent a wide range of groups, such as environmental-
ists, some (particularly organic) farmers, consumer groups, animal-rights groups,
critics of globalisation, aid and development organizations, some scientists (such
as the Union of Concerned Scientists), feminists, religious groups, and indigenous
peoples. At the end of the 1980s, companies involved in the commercialisation of
genetically modified (GM) products also became major players in the biotechnol-
ogy debate; they formed associations that took part in the debate in order to protect
the industry’s interests.?’

We could say that biotechnology industry representatives are on the progress-
optimist end of the scale, and Greenpeace and other nature and animal-interest
organizations on the nature conservationist-end of the scale; whereas scientists,
politicians, and the larger public populate different places on this spectrum.3® For
example, many scientists are principally pro-biotechnology, but do warn that we
should act with caution regarding some applications of biotechnology.>! Also, some
see potential benefits, but are critical of the socio-economic implications of biotech-
nology.?? Critics of biotechnology can be divided into different categories, from
wholesale rejection to mild criticism. Guido Ruivenkamp and Joost Jongerden pro-
pose to distinguish between three different ways of objecting to biotechnology:

26 Zoeteman, Berendsen, and Kuyper (2005).
27 Ibid.
28 Hindmarsh (1994).

2 Examples are the NIABA in the Netherlands. Zoeteman, Berendsen, and Kuyper (2005), and
AusBiotech in Australia. http://www.ausbiotech.org/ (accessed several times between 2004 and
2007).

30 Maggie Scott and Susan Carr (2003).
31 See Geeta Bharathan et al. (2002), page 175.
32 For example, Steve Hughes and John Bryant (2002) and Gordon Conway (2000).
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(1) the act of outright rejection, in which one refuses to accept a certain technol-
ogy completely; (2) the act of resistance, which refers to ‘opposing technologies
that are disapproved of or disagreed with’; and (3) the act of redesign, or ‘devel-
oping new and different kinds of technologies’, such as the so-called tailor-made
biotechnologies.>® In reality, of course, there are many subtle variations of these
ideal types. The debate about biotechnology is more often than not presented as
one between just two extreme parties, while in reality many different positions in
between are held. Nevertheless, the many subtle intermediary positions do not pre-
vent this debate from being generally quite polarised; the more extreme opinions
tend to characterise the debate.

Whilst keeping in mind the range of possible positions between absolute support
and outright rejection, for reasons of clarity, in my account of views on biotech-
nology I will present ‘proponents’ and ‘opponents’ as though they were a unified
group. I may seem to give a disproportionate amount of attention to positions criti-
cal of biotechnology. This is explained by the fact that opponents of biotechnology
adopt a more active attitude in the debate than proponents and therefore advance
more — and more complex — arguments. This is a logical consequence of the fact
that opponents are fighting a battle against a technology that is being strongly pur-
sued by powerful players such as (multinational) companies and governments, while
proponents seem to have more leeway.

2.2.3 Rhetoric

Biotechnology advocates (and in, fact, many opponents as well) claim that biotech-
nology is part of an inevitable process that cannot be stopped. It is often argued that
‘you cannot turn back the clock’, suggesting that those who oppose biotechnology
want us all to live again like humans did in the Stone Age, or the pre-industrial
era. While opponents of biotechnology usually are not interested in turning back
the clock at all, one could say that they harbour an initial suspicion towards this
new technology, leading some to characterise critics of biotechnology as anti-
science; even former British Prime Minister Tony Blair has proclaimed that the
anti-science climate in the UK was growing, thereby threatening scientific and eco-
nomic progress.>* This corresponds to the oft-heard accusation that opponents are
(neo-) Luddites who think that all technology is wrong in itself. The next step is
usually to point out that while attacks on biotechnology entail a general distrust
of technology, these attacks are written on computers, and communicated over the
internet.> Despite the fact that Luddism is meant to be a derogatory term, those
that are the subject of this accusation tend to embrace it, and argue that, like
the original Luddites, they do not oppose all technology as such, but only those

33 Guido Ruivenkamp and Joost Jongerden (Spring—Summer 2006).
34 Mayer (2002, page 141).
35 Gary Comstock (2000, pages 185-6).
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new technologies that potentially have negative consequences for society or the
environment.’® Luddites reject the idea that technology is autonomous and outside
of society’s control.3

It appears, then, that the accusation of Luddism mainly serves a rhetorical func-
tion. Daniel Kleinman and Jack Kloppenburg, who have analysed publicity material
of biotechnology company Monsanto, encountered numerous references to the term
Luddism, and conclude that they use this term in a rhetorical way in order to gain
acceptance for biotechnology through discursive means.*® My goal of providing a
broad reconstruction of the arguments that play a role in the biotechnology debate
is complicated by the rhetoric that is encountered on both sides of the divide. Even
though Michael Bruner and Max Oelschlaeger try to revive the use of rhetoric by
casting it in terms of ‘effective discourse’, and convincingly argue that it can serve
a useful purpose — in particular for pressing the environmental cause — in the con-
text of biotechnology the excessive amount of rhetoric used primarily appears to
polarise the debate.’® It is important to be aware of the rhetoric that is used, as
it can be quite successful at either gaining public support or creating public out-
rage. In this debate the stakes are high and rhetoric could play a decisive role. As
the UN Food and Agricultural Organization (FAO) proclaims, ‘the ongoing “‘war
of rhetoric” about agricultural biotechnology may pose a greater threat than the
technology itself does’.*’ On the other hand, as Bruner and Oelschlaeger contend,
rhetoric can be employed critically in order to counter the negative consequences of
the use of rhetoric itself. ‘Critical rhetoric’ can expose the ‘discourse of power’ in a
particular debate.*!

Biotechnology critics could respond to biotechnology advocate rhetoric by using
critical rhetoric, exposing the rhetorical moves of their opponents, and by offering
alternative images and paradigms.*> However, one problem of the way rhetoric is
employed in this particular debate is that it is directed at the whole spectrum of
biotechnological procedures at once and therefore discounts, firstly, the more sub-
tle positions that are held in between sheer advocacy or complete rejection, and
secondly, the fact that some applications of biotechnology might be considered

36 For example Mae-Wan Ho (1999), Richard Hindmarsh (2001), Daniel Lee Kleinman and Jack
Kloppenburg, Jr. (September 1991). Kirkpatrick Sale argues that Luddites did not oppose all
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Summer 2006), pages 64—67.

38 Kleinman and Kloppenburg (1991).

39 See Michael Bruner and Max Oelschlaeger (Winter 1994).

40 As quoted in Scientific American (August 2004). This statement might actually be considered
rhetorical itself, as it suggests that biotechnology is unproblematic.

41 Bruner and Oelschlaeger (1994, page 388).

42 Bruner and Oelschlaeger (Ibid.) drive this point home when they state, ‘our point is simple:
whoever defines the terms of the public debate determines its outcomes. If environmental issues
are conceptualised, for example, in terms of ‘owls versus people’, then the owls (and the habitat
that sustains them) do not have much of a future’.
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acceptable and others unacceptable. Jon Turney writes in this context that calling
GM food ‘Frankenfoods’, ‘invites an all-or-nothing response to a whole complex of
developments, when we should be insisting on our right to choose some, and block
others’.*3

One form of rhetoric that is drawn on in the biotechnology debate is calling the
viewpoint of one’s opponent a myth. For example, McAfee accuses biotechnologists
of clinging to the ‘myth of genetic-engineering “precision”’, whereas in her eyes it
is not a precise science at all.** Even though claims like McAfee’s are based on
scientific evidence, biotechnology proponents often accuse their opponents of bas-
ing their arguments on ‘bad science’. Fedoroff and Brown, for example, state that
there are a handful of scientists that oppose GM food, but those that do are ‘rarely
those who know this new science well’.*> Moreover, proponents often assume that
when people oppose biotechnology, it is for non-scientific or emotional reasons.*®
In this line, biotechnology advocates have accused critics, such as Greenpeace, of
leading a ‘misinformation campaign’ and stimulating public fears, thereby assuming
that only the pro-biotechnology industry and scientists have adequate knowledge.*’
Indra Vasil, for example, holds that ‘anti-biotechnology activists’ do not offer ‘any
credible scientific evidence to support their allegations’. He speaks of ‘unsubstanti-
ated claims of dangers ... rather than any real scientific concerns’ and argues that
‘regulatory decisions should ... . be based on science rather than emotions and
perceived risks’.*8

The kind of language and metaphors used in order to denote genetic alteration
can serve a rhetorical function as well. The metaphor of DNA as the ‘book of life’
or genetics as a computer code is often drawn. Implicitly this suggests that life
is a book or a code that can be rewritten according to our wishes.*’ The prefix
‘bio’ is put in front of many words, such as ‘bio-utopia’, ‘bio-colonisation’, or ‘bio-
piracy’, and this suggests some sort of campaign or conspiracy of biotechnologists
to create a world in which everything is determined by biology.”® GM foods are
dubbed ‘Frankenfoods’, in order to conjure up images of the scientific project of
creating life going horribly wrong and its products getting out of control.>! Another

example is calling rice to which a human protein has been added ‘cannibal rice’.>?
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Both sides of the debate also use rhetoric when they refer to notions of ‘the
natural’. Biotechnology advocates disqualify the argument explained in the next
section, that crossing the species barrier would be unnatural, as rhetorical, as merely
an emotional reaction based on a fear of everything that is new; they even term it the
‘yuk factor’ of genetic engineering.’? Paul Thompson argues, however, that many
people have an aversion to eating dogs and cats as well and this could be attributed
to the yuk factor, but still no-one would force them to eat their companion animals
on the basis that it is just an emotion.”* Moreover, objections to the use of the
unnaturality argument are often couched in rhetoric terms themselves. The Nuffield
Council on Bioethics, for example, states that we should dismiss the argument that
genetic modification is unnatural, because ‘the “natural/unnatural” distinction is one
of which few practicing scientists can make much sense’.>> The weakness of this
line of argument has been exposed by Deckers, who argues firstly, that the Council
does not take into account that perhaps the alteration of plants through non-GM
means is not accepted by everyone; and secondly, that assuming it is accepted this
does not automatically make it acceptable. I would add that the fact that scientists
cannot make sense of something does not mean it is not a valid viewpoint.

Moreover, advocates also resort to naturality arguments; either directly, by claim-
ing that genetic mutations occur naturally, or indirectly, by suggesting that genetic
engineering simply ‘helps nature along a little’. Monsanto, for example, points out in
a brochure, that ‘BST has always occurred naturally in milk’ and some of its adver-
tisements contain pictures of landscapes and other natural phenomena, suggesting a
link between its products and nature.’® An ad from company Novo Nordisk claims
to be ‘fighting for a better world, naturally’.>’ One of the conclusions of Kleinman
and Kloppenburg’s study of Monsanto’s publicity materials revealed that the fol-
lowing line of reasoning was advanced: biotechnology is a natural science; the fact
that it is natural makes it safe; in fact, biotechnology uses nature ’s means more
efficiently than nature itself.>® Vocal biotechnology critic Vandana Shiva points out
that the biotechnology industry presents biotechnology as either natural or unnatural
according to what suits their interests: ‘when biological organisms are required to be
owned they are treated as not natural; when the responsibility for consequences of
releasing GMOs is to be owned they are treated as natural’.>° After this more gen-
eral depiction of the biotechnology debate, we will now turn to specific arguments
concerning genetic engineering of, firstly, animals and, secondly, plants.
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2.3 General Positions on Biotechnology

Scientists often argue that they should have the freedom to experiment with new
techniques; behind this appeal to scientific freedom lies the view that science is
value-neutral and that the increase of knowledge is an intrinsic good. Scientists, in
this view, are not responsible for the potential abuse of the knowledge they generate.
After criticism to this view, however, it appears that scientists nowadays generally
agree that they have a certain scientific responsibility and that they have to justify
their choices of research to the public. Still, scientists often point out the risk of lag-
ging behind international developments if biotechnology is too heavily regulated,
and they usually prefer self-regulation through ‘gentlemen’s agreements’.%® Critics
argue that even if knowledge increase would have intrinsic value, scientific free-
dom still has limits; it cannot be allowed at any cost — for example to human or
animal well-being. They also argue that scientists are too involved with commercial
ventures for an unbiased self-regulation to be viable. Much of the biotechnology
research at universities is sponsored by private industry. This may actually run
counter to scientific freedom, as business interests and confidentiality requirements
sometimes stand in the way of a free and open exchange of knowledge and collabo-
ration between scientists.! Moreover, the patenting system is regarded by some as
a stifling factor for scientific progress.®?

According to many scientists, genetic modification is simply an extension of
conventional plant breeding; we have been ‘tinkering’ with nature for our own
advantage for thousands of years and genetic modification is merely the next step
in this process.®> Opponents, on the other hand, regard it as a radical break with
conventional breeding methods.®* Reiss and Straughan explain that there are three
ways in which modern biotechnology differs from ‘traditional biotechnology’®:
Firstly, the species that were crossed by traditional biotechnological methods were
closely related to one another, whereas using modern biotechnology, geneticists can,
for example, put a human gene into that of a pig and bacterial genes into plants.
Secondly, the time-frame within which changes were made in traditional biotech-
nology was much longer than in modern biotechnology; in other words, modern
biotechnology has greatly accelerated the speed with which changes to organisms
are made. Thirdly, the scale on which changes to organisms are made is much
larger in modern biotechnology; modern biotechnology is applied to many different
fields.®® Nevertheless, proponents of biotechnology think that too much emphasis
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is put in the debate on inter-species gene transfer, whereas most transgenesis car-
ried out on crops involves transferring genes between different varieties of the same
crop, or switching off genes.®”

2.3.1 Crossing Species Barriers

One source of the disagreement over whether or not genetic modification con-
stitutes a qualitatively new technique is a deeper disagreement over the question
whether it is unnatural to cross species barriers. In order to understand what this
means, we should ask three questions. Firstly, what exactly is meant by crossing
a species barrier; secondly, does the crossing of species-barriers occur in nature;
thirdly, what is the moral relevance of crossing species-barriers? First of all, no
unequivocal definition of ‘species’ can be given; biologists differ over how species
should be demarcated. Essentialistic notions of species are based on the idea that
certain characteristics demarcate species. However, we cannot point out one spe-
cific characteristic that each individual member of a species possesses. Another way
of defining a species is as groups of populations that form a reproductive commu-
nity. A problem of this definition is that on occasion individuals of different species
(such as horses and donkeys) interbreed. Both definitions disregard that species are
located on a temporal and spatial continuum and, therefore, it appears impossible to
demarcate the boundaries between two species unambiguously.®® If we look at the
genetic level, there do not seem to be species barriers. Different species share the
same ‘building blocks’ of genes and it is the specific order and amount of genes that
create phenotypical differences between species. From the perspective of geneti-
cists, then, the boundaries between species are fluid.® Others argue, however, that
in practice it is usually very well possible to determine that a species boundary has
been transgressed; it is clear to everyone that a jellyfish and a rabbit are not part of
the same species, for example.”®

Advocates of genetic engineering point to the possibility of gene transfer between
different species in nature, for example between mice and rats, in order to argue that
crossing the species barrier is not unnatural. Opponents argue that this phenomenon
takes place very rarely in nature and should be considered an ‘error of nature’.
Moreover, some interspecies transfers would never happen in nature. However, it
does not automatically follow that transgenesis in a laboratory is morally unaccept-
able. What is unnatural is not necessarily morally unacceptable, no more than what
is natural is automatically morally acceptable. What takes place in nature should not
be taken as a criterion for human behaviour. Those who use this type of reasoning

67 Hughes and Bryant (2002).

68 G.D. Van Staveren (1991).

69 Comstock (2000).

70 Rob De Vries (2006), page 486.



2.3 General Positions on Biotechnology 33

from an ‘is-’ to an ‘ought-statement’, in which what ‘is’ in nature is necessarily
good and therefore ‘ought’ to be, commit the naturalistic fallacy.

Despite the naturalistic fallacy, the unnaturality argument is so prominent in
debates about the (un)desirability of genetic modification that apparently it refers
to some kind of basic intuition.”! As Theo van Willigenburg pointedly remarks,
‘not that which is natural determines what is morally permissible and what is not,
but our moral convictions about what is and is not permissible, and about what is
good and bad, determine what we consider ‘natural’ and ‘annatural’.”? In my view,
the objection to the ‘unnaturalness’ of genetic modification is not in the first place
about our acting in accordance with nature, but about our actions fowards nature.
Still, we cannot simply say that something is bad because it interferes with nature;
an extra moral premise or argument needs to be given. The ‘unnaturalness’ argument
is in fact often employed to express a range of different, yet related, concerns with
genetic engineering, such as concerns over the process and the uncertain outcome
of genetic modification, and the overconfident attitudes of scientists.”3

The discussion about the relevance of crossing species barriers is complicated by
the fact that proponents and opponents argue on two different levels. Geneticists do
not see a problem because on a genetic level there is great similarity between all
organisms. Critics, such as Henk Verhoog, on the other hand, think this is irrelevant:
What is important in order to reach a moral judgment is what effect interventions
on the genetic level have on the phenotypical level. If one reduces an organism to
a mere sum of its genes, then indeed it appears unproblematic if only one of its,
say, 10,000 genes is altered, but this small alteration can have a large effect on the
organism as a whole.”*

2.3.2 Genetic Determinism

Like Verhoog, many critics of biotechnology express dissatisfaction with the way in
which molecular biology conceptualises the natural world; they qualify biotechnol-
ogy as a dangerous ‘abstraction from material reality’.”> They think biotechnology
operates from a flawed view of science: ‘People start to forget the organism alto-
gether by thinking of it as a mere collection of genes’.’® Critics label this flawed
view of science ‘genetic determinism’, which entails the belief that genes can be
studied and manipulated in isolation from other genes, and that one gene, or a lim-
ited set of genes, encodes for one specific characteristic.”’ Reality is much more
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complex: genes interact with each other within a network of genes, genes are influ-
enced by environmental factors, and these influences can become hereditary. Also,
some genetically engineered organisms turn out to be able to ‘repair’ themselves
and only less than two percent of illnesses are caused by a defect in a single gene.’®
According to critics of genetic determinism, this paradigm is overly reductionis-
tic; it reduces organisms to a mere collection of genes and pictures the struggle for
survival as one that is fought out on the level of genes.”

Underlying this debate appears to be a conflict between the fields of molecular
biology, with its emphasis on the level of molecules, and ecology, with its emphasis
on relations and re-appreciation of holistic worldviews. Even though most geneti-
cists today do not underestimate the complexity of genomes, and many in fact
support the alternative theory of the ‘Fluid Genome’, critics think they still oper-
ate within a reductionistic framework. Molecular biologists argue in response that if
one wants to solve a scientific problem, one will have to use a reductionistic method-
ology at some point, only to later place this in the broader context of the organism
and its environment.®0 Tt is argued that the simplistic portrayal of gene technology
takes place when the science is translated into policy decisions and when scientific
breakthroughs are reported in the media.®! Moreover, it should be mentioned that
many members of the public who oppose genetic engineering actually share the
simplistic view of genetics.

One important reason why critics oppose the genetic deterministic framework is
that they fear that interfering with natural processes while a lot about these processes
is still unknown may lead to human health problems and ecological catastrophes.
This fear seems to be tied in with a general pessimistic outlook on the controllability
of technological developments. These fears express technological determinism — the
idea that science and technology are autonomous systems.®? Ironically, the idea of
technological determinism is put forward by many biotechnology advocates as well;
either it is stated that biotechnology is an inevitable development and it is, therefore,
naive to reject it, and/or it is stated that it is an inevitable development and that this
is a positive thing, because it will bring us prosperity.

2.3.3 Human Hubris

An intrinsic argument against biotechnology is that it reflects a ‘dominator-attitude’
towards nature.®3 This claim expresses the unease that some people feel with
humanity’s quest for ever more control over nature. On the one hand, this unease
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seems to be based on the view that nature is not in essence controllable; on the other
hand, it is based on the view that humankind is not showing proper humility in the
face of nature’s grandeur. The aim to achieve as much control as possible over nature
is seen as misguided, because it assumes that there is something wrong with nature
and that it is humans’ place to improve this situation. This in turn reflects human
arrogance, or hubris, which could be explained as ‘an unwillingness to recognize
humanity’s limits’ .3

A related intrinsic argument is that genetic modification is like ‘playing God’.
This objection is usually interpreted as a religious argument: when we are genet-
ically engineering plants and animals we do not understand our role as beings
subordinate to God and we are acting as if we are the Creator.’> Many find this
argument uncompelling, because a plurality of views about God exists, not all reli-
gious groups reject genetic engineering, and it is unclear why genetic engineering
should be considered playing God, but not other acts of creation, such as artistic
ones.%® However, Frans Brom argues that, despite the way in which they are usu-
ally portrayed, those that put forward the ‘playing God-argument’ need not have
a religious background. He thinks this argument is used in order to express the
intuition that there are boundaries that humans should not cross.®” Its purpose is
often not to reject biotechnology on religious grounds, but to express the idea that
humans should not pretend to be able to direct developments in nature. This objec-
tion expresses the fear that biotechnological knowledge will remain in the hands
of a ‘technologically educated elite’ and that this ‘knowledge will be controlled by
economic market forces of supply and demand’.3% Moreover, this objection seems
to refer to a broader underlying question, namely: ‘what kind of world do we want
to live in?’

2.4 Animal Biotechnology

The application of genetic modification to animals is primarily carried out for med-
ical purposes and animal husbandry. Proponents of animal biotechnology in the
medical field point out that genetically modified animals are better and more pre-
cise ‘models’ for human and animal diseases. As a benefit to animals in agriculture,
it is argued that animals can be created that are more robust and can therefore deal
better with the farm environment. Two notions play an important role in the debate
about animal biotechnology, namely: animal welfare and animal integrity.

What exactly is meant by animal welfare is disputed. According to Brom it refers
to, firstly, the absence of negative experiences; secondly, the presence of positive
experiences; and thirdly, the extent to which an animal is capable of functioning

84 Thompson (1997a), page 36.
85 Comstock (2000), page 184.
86 bid.

87 Brom (1997), page 152.

88 bid., page 156.



36 2 Biotechnology: An Anatomy of the Debate

‘normally’.%” In the debate about biotechnology, the second and third senses of ani-
mal welfare become more pressing, as it is (at least theoretically) possible to create
transgenic animals that experience very little pain and are well suited to inten-
sive farming practices, but in the process have been stripped of their capacity to
experience positive experiences and of their species-specific behavioural traits.””

Proponents argue that animal biotechnology could lead to less suffering, because
transgenic animals could be made that experience less pain and are more resistant
to diseases, and because fewer animals will be used in the long run.’! Animal rights
groups and many members of the public, on the contrary, believe genetic modi-
fication will bring about more animal suffering, and will actually lead to more
animal use, because it opens up many new possibilities for investigation. Paul
Thompson and Bernard Rollin argue, however, that ‘it is commercial production
that poses the most serious threats to animal welfare’.”> Proponents often point out
that animal biotechnology for agricultural purposes does not cause more harm than
already existing intensive farming practices. However, a lot of the criticism of ani-
mal biotechnology should be viewed in the light of broader concerns surrounding
animal use and it is, therefore, misleading to use conventional farming (or research)
methods as the standard by which to judge new biotechnological techniques.

One of the main issues in the animal biotechnology debate centres on the question
of whether or not it is wrong to adjust an animal’s make-up to its (farm or laboratory)
environment instead of the other way around. A new notion that has been introduced
in this context is ‘animal integrity’. Bart Rutgers describes integrity as ‘the whole-
ness and intactness of the animal and its species specific balance, as well as the
capacity to sustain itself in an environment suitable to the species’.”> This notion
has also been adopted by the Dutch Committee for Animal Biotechnology, which I
will focus on in Chapter 5. As I have argued elsewhere, integrity is never invoked
on its own, but always in relation to a violation of integrity and this presupposes a
link to human action and refers to intentions behind actions.?* Also, a violation of
an animal’s integrity should be understood as a notion that permits gradations, in
order for this moral category to be helpful in a balancing context. Integrity, finally,
seems to refer to an intuition that we should not change the ‘species being’ of an
animal for our benefit: we should not tamper with the characteristics that make a
chicken a chicken or a pig a pig. Opponents of the notion of animal integrity often
reject its basis in emotions. It is argued, in reply, that emotional responses to issues
like animal biotechnology are important intuitions that signal that something might
be wrong, which needs to be more precisely articulated. Others argue that instead of
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integrity, the concepts of ‘animal dignity’ or telos give a better basis for the moral
intuition in question.”?

The appeal to integrity, dignity, and felos all reflect the intuition that an animal
is not just a thing, or an instrument, and should not be treated as such. This lat-
ter point is also encountered in the debate by reference to another group of terms:
the ‘instrumentalisation’, ‘objectification’, ‘commodification’, or ‘mechanisation’
of animals, meaning that animals are used as if they are things or are even changed
to the extent that they become things.®® This concern connects to a set of broader
concerns. There are fears that introducing transgenic animals in agriculture will
intensify the tendency to make agricultural practices high-tech and this might lead
to social injustice.”’ The discussions I have merely been able to touch on here are
analysed in more detail in Appendix A.

2.5 Plant Biotechnology

Some of the goals for which plants are genetically modified, or are expected to
be in the future, are enhancement of flavour, colour, or nutrition of fruits, improved
shelf-life, creating herbicide-resistant crops, creating crops that are resistant to pests,
creating crops that can deal better with environmental stresses such as drought, heat,
cold, or high salinity in soils, production of drugs and vaccines in plants (‘biopharm-
ing’), creating plants that can clean up environmental pollution, or that contribute
to sustainability, and even manufacturing plastics from genetically modified plants
and micro-organisms instead of petroleum.’® Transgenic plants have so far primar-
ily been employed for agricultural purposes, mainly for herbicide tolerance of crops
and insect resistance. At the moment, most applications of agricultural biotechnol-
ogy do not seem to confer a direct benefit to consumers, but only to biotechnology
companies and certain groups of farmers.”” This could provide one explanation
for consumer rejection of transgenic foods, which is particularly strong in Europe.
Besides questioning the potential benefits of the application of genetic engineering,
critics also perceive many potential problems in the areas of interhuman relation-
ships, and human and environmental health. Due to limitations of space, here I will
only briefly describe the topics about which controversy exists; for a more detailed
discussion on plant biotechnology, see Appendix B.
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2.5.1 Justice

The application of genetic engineering to crops is widely regarded as a continu-
ation of the Green Revolution, which refers to developments in agriculture from
the 1950s in which scientific inputs, that enabled the creation of ‘high yielding
varieties” of crops, mechanisation, widespread use of chemical herbicides and pes-
ticides, and more intensive irrigation were employed in order to increase yields for
a growing world population. Despite its success in increasing crop yields, the Green
Revolution has led to environmental degradation and a concentration of land in the
hands of a few large farms producing crops for export.!%0 Currently the rate of yield
increase is in decline, leading some to call for a second revolution based on biotech-
nology — a Gene Revolution — that avoids environmental problems but has even
higher productivity. Critics, however, argue that we should not use a ‘technical fix’
for problems cause by modern technology in the first place.

Proponents of biotechnology list many economic benefits of growing GM crops,
resulting from higher yields, longer shelf-life, tolerance to early maturing of plants,
and tolerance to environmental stress. Critics argue that these applications primarily
benefit the biotechnology industry and rich farmers in the West and that they stand
to increase the gap between the rich and the poor, and therefore lead to injustice.'?!
This criticism is rejected by biotechnology advocates, who argue that one of the
most important aims of biotechnology is to reduce poverty.!%> They list ‘Golden
Rice’, which is meant to counter the Vitamin A deficiency that plagues many people
in poor countries, as one of their success stories. On several aspects of Golden Rice,
scientific controversy exists: about its nutritional benefits, the amount of Golden rice
that needs to be consumed to reach the recommended daily amount of vitamins, and
on the conditions for vitamin A uptake. Another contested topic is the development
of so-called ‘terminator technology’, which consists of inserting genes into crops
that make them infertile, so that germination of the next generation of seeds does
not occur and farmers will no longer be able to save seeds for next year’s sowing.'?3
Finally, many commentators, both of the pro-GM and the anti-GM camp lament the
concentration of power in the biotechnology field.

A hot topic in the biotechnology debate is the question whether patenting of gene
constructs should be allowed. An often heard intrinsic objection to patenting is that
it amounts to owning life, which is deemed to be morally objectionable, because it
denies the sacredness of life or because it turns living organisms and parts of nature
into saleable commodities.!®* Many also argue that living creatures should not be
patentable, because they can only be discovered, but not invented. Proponents of the
patent-system argue that patents stimulate inventions which ultimately benefit the
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general public, because they protect the intellectual property rights without which
companies would have no motivation to invest in biotechnology research and devel-
opment. Critics, on the other hand, argue that patents only benefit large multinational
companies.!% They also lament the fact that farmers can be held liable for their
unintended use of patented GM seeds when their crop has accidentally cross-bred
with a nearby GM-crop.

Critics of biotechnology tend to call the collecting of genetic resources from
developing countries by developed world biotechnology companies and pub-
lic sector institutions ‘biopiracy’, whereas advocates term it ‘bioprospecting’.
Spokespersons of the biotechnology industry claim that genetic resources only get
market value after they have been engineered into useful products or applications
and that, therefore, the people or the countries who supply the genetic material need
not be compensated.'’® Moreover, they consider genetic resources ‘the common
heritage of humankind’. Critics argue that local communities should be rewarded
for their plant breeding efforts, instead of penalized for breaking a patent when they
use resources they have used and improved for centuries. 0’

2.5.2 Health Concerns and Risk

Proponents of biotechnology claim that it is safe to eat GM foods; consumers in
the United States have eaten GM food for decades, without experiencing any health
problems.'%® Critics argue that it is a fallacy to think that the fact that no cases of
illness after eating GM foods have been documented must mean it is safe. It would
be near impossible to determine whether a particular GM food was causing illness
in the community; in the case of GM foods there is no surveillance system, because
we do not even know what disease to look for, 19 Furthermore, according to critics,
many of the safety assessments of GM foods were of dubious scientific quality and
have not been carried out by independent scientists, but by industry scientists who
are likely to be biased.'!?

Proponents of biotechnology argue that more extensive safety testing is not
necessary for GM foods, because there have not been significant changes to GM
crops and there is no ‘conceptual distinction” between organisms that have been
traditionally bred and those that have been genetically altered.!'! The term that
has been used to describe this view is ‘substantial equivalence’. Critics argue that
this term misleadingly gives the impression of being scientific and that products
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highly equivalent to their non-GM counterparts can still be dangerous.''? In order to
determine whether the consumption of GM foods and the introduction of GMOs into
the environment are safe, scientists make a risk analysis. However, the conventional
approach to risk assessment, which treats risks as an ‘objective probability of harm’
has come under increasing scrutiny for neglecting the normative, social, and cultural
dimensions of risks.!!? The questions of what are unwanted consequences or harms
and what is the acceptability of certain risks are based on a value judgment, includ-
ing, amongst other things, the perceived benefits involved.!'* Risk communication
has proven to be ineffective and even to have contrary effects if social or cultural
dimensions are overlooked. The conventional ‘one-way sender/receiver’ model of
communication does not lead to public trust. Especially when the public perceives
these institutions as functioning along lines of social dominance and control — as is
the case with biotechnology — in order to be effective, risk communication needs to
take a more interactive shape in which information flows in both directions.!!?
What makes risk analysis in gene technology especially problematic is that it is
characterised by low levels of certainty — we are dealing not only with known uncer-
tainties, but also with ‘unknown unknowns’ !¢ — and low levels of ‘consensus with
respect to the parameters of the scientific issues to be addressed’.!!” Research shows
that lay citizens tend to take into account the existence of unknown unknowns while
scientists and policy makers tend to ignore them.!'® Differences between risk per-
ceptions of experts and lay people have traditionally been seen as stemming from lay
persons’ irrational fears, whereas they can also be regarded as the result of a differ-
ent interpretation of the social implications of technology and the different framing
of policy issues.!!” Ulrich Beck, who coined the concept of the ‘risk society’, argues
for more democracy in science through open expert controversy and a role of sci-
entists in public debate as consultants rather than as authoritative decision-makers.
Brian Wynne goes even further and argues that we need to question the priority
given to the scientific model that is used by experts. The values that are inherent
in risk analysis have to be made more explicit. Also, lay people can provide expe-
riential knowledge that forms an indispensable contribution to the risk analysis of
experts. Grove-White and Szerszynski in this context argue that ‘many social con-
flicts, overtly about the technical determination of environmental risks, can be more
usefully seen as conflicts between commitments to certain models of how society
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is — or should be — ordered’.'?® According to Levidow and Carr, the biotechnology
industry and many government agencies have ignored the normative aspects of risk
and have actively sought to separate risk from ethics and to reduce both to matters
that could be dealt with by experts. 2!

Because there are so many scientific uncertainties involved in gene technology
and the possibility of unknown consequences is perceived to be high, many propose
to use the so-called ‘precautionary principle’ when making decisions in this field. In
the context of biotechnology the principle has been defined as follows: ‘Where there
are threats of serious or irreversible damage, lack of full scientific certainty shall not
be used as a reason for postponing cost-effective measures to prevent environmen-
tal degradation or harms to human health’.'?> However, this definition is open to
widely varying interpretations, depending on what we mean by ‘serious’ or by ‘irre-
versible’, ‘damage’ or ‘cost-effective’. How we interpret these terms is, again, based
on value judgments.

The question of whether and how GM foods should be labelled has been one
of the most discussed and most contentious topics in the biotechnology debate.
Advocates of the ‘product approach’ argue that analysing the product is the only
way to measure whether there are GMOs in food and that health risks can only be
based on the components of the food consumed and not on the process by which the
food was made.'?? It is also pointed out that a precondition of labelling is that GM
and non-GM grains can be segregated effectively, which can be problematic and
expensive.!?* Critics argue that lax labelling laws violate consumer sovereignty and
religious liberty by preventing people from making informed food choices on the
basis of their own moral or religious convictions.!?> Biotechnology advocates claim
that rather than aiming to protect consumer autonomy, countries use mandatory
labelling in order to erect trade barriers.!?

2.5.3 Environmental Consequences

While biotechnology advocates argue that the use of agro-chemicals can be reduced
by using genetically engineered variants, critics point out that the fact that crops are
tolerant to herbicides means that farmers can spray as much as they like.'?’ The
scientific evidence is not clear-cut; results can vary depending on what particular
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aspect of herbicide or pesticide use is examined, the amount of active ingredients,
and the number of pounds per acre sprayed.'?8

Particularly much debated is the use of the soil bacterium Bacillus thuringiensis
(Bt) as an inbuilt insecticide in crops. The environmentally benign Bt was originally
only used sparingly by organic farmers in the form of a spray. The main drawback
of so-called ‘biopesticides’ is that pests can more easily become resistant; insect
populations will then be harder to control, calling for ever more aggressive methods
of pest control. This disadvantages organic farmers, because it renders useless one
of the few pesticides they are allowed to use.'?® Generally, it is very difficult to
predict the environmental results of different pest management regimes, as there are
many unintended side-effects.

Another possibly harmful effect of transgenic crops on the environment is caused
by hybridisation — rhetorically termed ‘contamination’ or ‘genetic pollution’ by crit-
ics — which can take place because pollen travel by wind and are carried by insects,
seeds are spilled around fields during harvest or transport, and bacteria and viruses
exchange genetic material and transfer this to plants.'>* Some fear that this latter
type of transfer will lead to transgenesis of non-target species and the unintended
creation of novel genetic combinations that are potentially dangerous.'3! They are
afraid that the ‘escape’ of transgenic plant genes could lead to ‘superweeds’, a
decline of native species populations, and the extinction of rare plant species.

Many proponents as well as opponents of genetic engineering acknowledge that
GM crops are associated with a loss of biodiversity, but many think this is due to
the wider context of intensive agriculture in which genetic modification is applied
and not to the technology per se.!3? Spokespersons from the biotechnology indus-
try claim that sustainable agriculture is only possible with the use of biotechnology,
but opponents argue that the biotechnology industry frames problems in terms of
the symptoms rather than the underlying problems. One of the underlying causes
of the different views on the sustainable promise of gene technology is that dif-
ferent interpretations of sustainability are used. For some it refers to the capability
to provide food security for future generations, or even to economic sustainability,
while others also look at the sustainability of a healthy environment. Some propo-
nents argue that conventional farming is actually more sustainable and better able
to conserve wildlife than organic farming, because it uses land more efficiently.
Critics find this approach highly positivistic, demanding strong scientific proof and
eschewing anecdotal evidence, whereas proponents of organic farming ‘rely on per-
sonal experiences and beliefs that make them more receptive to the idea that there
is a difference between organic and conventionally produced food’.!33
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2.6 Discussion

It should have become clear that we are dealing with a complex, multi-faceted and
heated debate in which many different positions are defended, ranging from outright
rejection to moderate criticism, and from a qualified support of some applications
to an optimistic embrace of all forms of gene technology. In short, we are dealing
with a very diverse debate which involves many disagreements on many different
levels and dimensions. The advent of biotechnology has not only led to a heated
debate, but also to name calling, vocal protests, and acts of civil disobedience, or
(in the eyes of some) ‘eco-sabotage’. Field tests of GM crops have been destroyed
by action groups, farmers who have discovered secret field trials of GM crops on
the borders of their land are outraged, citizens’ concerns have been responded to by
calling the public irrational, and scientists critical of genetic modification have been
ostracised.!3*

Many of the arguments in the biotechnology debate appear to turn on issues of
power and control. Both biotechnology advocates and its critics claim that self-
interested or political motives lie behind their opponents’ arguments; some of their
accounts almost read like conspiracy theories. For example, the European morato-
rium on the import of transgenic crops is regarded as a ‘protectionist manoeuvre’
and a bowing to certain political parties.'> Also, critics describe methods of the
industry to push biotechnological developments, including ‘co-optation’ of envi-
ronmental groups onto gene technology committees — as these groups were always
in the minority, their views could be said to be represented, but they would not
have an effective voice in discussion outcomes — blocking influential critics (such
as Peter Singer) from committees, blocking public education or awareness cam-
paigns, or exactly the opposite, stimulating public ‘indoctrination’ under the guise
of education. 3¢

It is my contention that biotechnology has given rise to such a heated controversy
because a lot is at stake: not only economic interests and the health of people and
their environment, but ultimately our deeply-held beliefs and views about the kind
of world we want to live in. Even though the debate is often constructed narrowly
as being about the merits of a novel technology, the arguments on both sides apply
to a wider group of ideas or concerns surrounding agriculture, socio-economic rela-
tions, nature conservation, medicalisation, and so on. Positions in this debate cannot
be seen apart from broader views about what would constitute a desirable society,
about what are proper relationships within society and with nonhuman nature, and
even about our own nature. For example, many intrinsic objections, such as the
objection to ‘playing God’ and the objection against the instrumentalisation of ani-
mals, refer to fundamental questions about the boundaries of scientific endeavour
and our proper relationship to nonhumans. Also, one’s estimation of the potential
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and dangers of biotechnology seem to be influenced by one’s optimism or pessimism
about technological developments and their perceived inevitability. Furthermore,
how one estimates the potentials of, and even the need for, the application of gene
technology to agriculture is strongly influenced by how one perceives the develop-
ment of modern agriculture in general. This evaluation is supported by a Canadian
study into public attitudes towards genetic engineering, which concluded that ‘atti-
tudes to genetic engineering were affected by a respondent’s “core beliefs”, that
is, their knowledge of science and technology, attitude to nature and attitude to
God’.137 This finding is also pointedly summarised by the Food Ethics Council:
‘A key concern in the debate about the use of GM technology is the fundamental
question of the kind of society that we wish to live in’.!38

Several studies have concluded that very little genuine dialogue between oppo-
nents and proponents of biotechnology is possible and this contributes to the
persistence of the disagreements.' Part of the problem seems to be that these
groups argue on different levels. Geneticists for example, look at organisms on a
genotypical level, while ecologists and many critics of biotechnology look at them
on the phenotypical level. Similarly, Levidow and Carr argue that a lot of scien-
tific disagreement over biotechnology arises from ‘divergent cognitive frameworks’:
ecologists tend to view the environment as a ‘fragile ‘ecological balance’’, whereas
geneticists see it as ‘resilient, capable of stabilizing itself’.!*” Some of the basic
assumptions of the participants in the debate, such as assumptions about the preci-
sion of rDNA techniques, are contrary to each other, the participants tend to focus
on different levels — for example, on an atomistic as opposed to a holistic level —
and they draw the boundary between facts and values differently. What this recon-
struction has also aimed to make clear is that many arguments that are ostensibly
limited to scientific or empirical questions in fact have normative aspects. Examples
are the debate about the supposed unnaturality of crossing the species barrier, and
the discussion about patenting, which is based on diverging normative assumptions
about distributive justice. But perhaps this point is best illustrated in the debate about
risks; the framing of questions regarding risks tends to determine the outcomes of
risk assessments and this framing carries — often implicit — value judgments.'4!
Framing determines amongst other things what types of consequences are consid-
ered, how much risk is deemed acceptable, and what benefits justify what level of
risk. Fundamental views about the status of scientific research and the level of preci-
sion of gene technology influence empirical assessments of the safety of GMOs, and
these assessments are, therefore, not as straightforward as they are often presented.
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2.7 Sources of Disagreement

Even though many of the specific issues that I have discussed are unique to biotech-
nology, the diversity of opinions encountered in the biotechnology debate is a
reflection of the diversity of opinions found in society in general. Especially in mod-
ern Western societies, we are faced with religious, cultural, and normative diversity.
The terms ‘cultural pluralism’ or ‘social pluralism’ are often used to refer to the
plurality of diverging values and worldviews stemming from this diversity.'*> The
existence of this social pluralism can have several different sources. People can
disagree about something because they lack all the relevant facts bearing on the
issue, because they base their viewpoint on different sources of evidence, or because
they interpret the facts differently. We could label this ‘factual disagreement’. In the
biotechnology debate factual disagreements exist, for example, about whether or not
GM crops lead to more herbicide and pesticide use in the long run and whether or not
contamination between GM and non-GM crops occurs. At first sight this type of dis-
agreement appears to be easily solved by pointing to scientific evidence. However,
disagreement also exists on the level of scientific theory. Biologists inspired by an
ecological worldview approach genetics from a different, more holistic, perspective
than molecular biologists, for example. This could be termed ‘scientific disagree-
ment’. Other examples of this kind of disagreement include the questions whether
risk assessment is objective or value-laden and whether or not the current methods
used for testing the safety of GMOs are adequate.

People do not only disagree about factual knowledge and the methods of knowl-
edge generation. Their disagreement may already begin at the level of definitions
of the core terms used in the debate. Our choice of definitions determines how the
debate is framed. For example, core concepts such as ‘substantial equivalence’ and
the ‘precautionary principle’ are open to several different interpretations, and there
is disagreement about whether to define GMOs as inventions or discoveries. All
of these could be called ‘definitional disagreements’. How one decides to define
certain core notions in a debate and one’s initial position on the topic are typi-
cally inter-related: one can define terms to suit one’s own interests or values. On
a deeper level, such definitional disagreements are not only about how we describe
certain core terms, but also about power. The dominant discourse in society tends
to be that of powerful groups; when these groups choose to employ certain def-
initions they are determining the terms of discussion. Defining core concepts in
a debate is therefore at the same time about agenda setting. The biotechnology
debate illustrates this point well. Proponents of biotechnology define the technique
of biotechnology as ‘the use of biological processes to produce useful organisms
or products’.!*3 Opponents would not agree that this technology necessarily cre-
ates useful products, however, and therefore the disagreement already starts on the
basic level of definition. In a similar vein, Kleinman and Kloppenburg show that
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by dominating the discourse, biotechnology company Monsanto ‘has attempted to
define biotechnology, and thereby shape political debate and stifle opposition. In
its effort to define biotechnology, Monsanto has sponsored science museum exhi-
bitions and lectures by company scientists’.!** Kleinman and Kloppenburg analyse
Monsanto’s publicity materials in order to expose the ways in which the company
is seeking to gain acceptance for biotechnology through discursive means. In these
materials Monsanto, for instance, defines biotechnology as a natural process, while
at the same time emphasising its scientific ‘added value’: biotechnology ‘does what
nature does — genetic selection — but it does so more efficiently than nature’.!%

Because of the bias that is often inherent in definitional disagreements, they can
sometimes be redefined in terms of ‘interest-based disagreements’, which are dis-
agreements that are based on some sort of interest, or at least on the claim that
material or economic interests are advanced, whether or not this is the case. Both
parties in this debate accuse each other of self-interested motives, even though they
appear to advance arguments in the name of the greater good. An example is the
claim that countries that enforce labelling rules for GM products are not doing so
for the sake of the consumer’s free choice, but in order to throw up trade barriers.
Another example is the claim that biotechnologists use the argument that they want
to feed the world, when in reality they primarily want to feed themselves.

Of course, not all arguments that are based on interests are illegitimate, in the
sense that they are merely self-serving. Arguments that appeal to the value of justice,
for instance, can very well be focused on the interests of a certain (usually disadvan-
taged) group. For example, when Third World farmers reject terminator technology
because they do not want to purchase seeds annually, they are trying to secure their
own interests. However, in the name of equality in the context of the global divi-
sion of wealth, this particular appeal to interests is justified, because it refers to
the more generalisable values of justice and equality. Admittedly, it is sometimes
difficult to distinguish between merely self-serving interest-based arguments and
legitimate interest-based arguments. Arguments that are motivated by some sort of
sectarian interest are sometimes submitted to a process of self-censorship and disin-
genuously expressed publicly as in the public interest. This suggests that when the
actual motivation behind an argument is exposed, the argument may appear less
justified.

Of course, it could be maintained that many of the disagreements we encounter
in the biotechnology debate are simply due to conflicts of interest — for example,
between the interests of farmers to improved harvests and of consumers to safe
food. However, many of the conflicts of interest in this debate can also be traced to
opposing values or worldviews; they are interrelated in the sense that one’s values
and worldviews are influenced by one’s more material interests, even though, of
course, one’s values can also clash with one’s material interests. For example, some
farmers embrace the technology of genetic engineering, because they consider it to
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be a more efficient way to carry out their jobs and they consequently see it as a way
to reduce poverty. Their own material interests and the value of equality therefore
reinforce each other. On the other hand, some farmers, while embracing the financial
incentives that GM crops could offer them, lament the loss of biodiversity that they
believe GM crops bring about, and their own interests therefore clash with their
other values, in this case with the value they attach to preserving biodiversity.

Arguments in the biotechnology debate that appeal to values include those that
resist the commodification of nature or the mistreatment of animals, on the basis
that they possess intrinsic value. We could term disagreements based on this type
of argument ‘value disagreements’, because they can be traced to conflicts between
different, often fundamental, values. For example, disagreements about the ques-
tion of whether animal testing should be allowed are often based on conflicting
views about the proper moral status accorded to animals. As we have seen, there is
a certain overlap between the category of interest-based and value disagreements.
Similarly, factual, definitional, and scientific disagreements have value aspects, in
the sense that evaluative judgments are involved, such as in the experimental design
of scientific research or in the interpretation of test results. While the different types
of disagreement classified here often merge together in real-world conflicts, they
nonetheless remain analytically separable and are, therefore, of considerable heuris-
tic value in narrowing down the more fundamental sources of disagreement. It can
then become clear that, for instance, a conflict about the risk of introducing a spe-
cific GM crop into the environment is not based only on scientific disagreement, but
also on an underlying value disagreement about the evaluative steps in the type of
risk analysis employed. A similar point is made by Ann Clark and Hugh Lehman
about the assessment of GM crops:

Differing values lead people who accept the same scientific opinions as true to reach con-
tradictory conclusions regarding the acceptability of use of the same product. However,
differing values also make it difficult to achieve agreement as to what are the facts.!40

However, even when people share the same values, they can still disagree about
the question of what they ought to do: How they ought to behave in a certain situa-
tion, what should and what should not be allowed. In other words, they can disagree
about the question as to what duties we have towards others. What do we owe to
each other and who are these others? In the biotechnology debate disagreement
exists, for example, about what bioprospectors owe to indigenous communities who
have bred certain plants through the generations; are these communities owed com-
pensation for their work and for passing on their knowledge? Another example can
be found in the animal biotechnology debate; even though most agree that animals
have moral status, people differ as to what commitments this gives rise to on the part
of humans; does this mean we should not use animals in research at all, does it mean
that we should not change their telos?, etcetera. This type of disagreement could be
termed ‘moral disagreements’. Moral disagreements do not simply flow from value
disagreements. While we can have a moral disagreement even if we have consensus
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on values, we can also have value disagreement and still agree on what we ought
to do. One person might argue for a moratorium on commercially grown GM-crops
because she values biodiversity, while another person might support a moratorium
because she values consumer choice. Even when people’s values are diametrically
opposed they can still reach moral agreement; for example, one person may value
every living organism as something sacred while another person may see organisms
as simply a set of genes; both may object to patenting genetically engineered organ-
isms — the first because it disrespects the sacredness of life and the second because
it stifles innovation.

Both value and moral disagreements can be based on conflicts between different
worldviews. For example, proponents of biotechnology generally have an optimistic
view about human progress and they picture science as a controllable instrument to
further human development. Opponents tend to paint a more pessimistic picture
of human progress through science and technology, based on past technological
failures and the view that science and technology are not always controllable.!4’
Also, those who are in favour of genetically engineering animals and plants usually
adopt an anthropocentric worldview, in which human beings are the central locus of
value,!*® whereas many of their adversaries have non-anthropocentric worldviews,
in which not only human beings but also other entities or even groups of entities and
the relations between them — such as ecosystems — have independent moral stand-
ing. As a corollary to these different worldviews, people include a varying range of
entities in the moral community: Anthropocentrists argue that we have direct duties
only to human beings, atomistic non-anthropocentrists either include only humans
and other sentient animals,'#® or only individual living entities, !5 whereas holistic
non-anthropocentrists — also called ecocentrists — include not only individual organ-
isms, but also ecosystems and sometimes even inanimate parts of nature, such as
rocks.!>! Whereas atomists give precedence in our moral deliberations to individ-
uals, for holists ‘the whole is more than the sum of its parts’ and the interests of
the whole should determine the outcome of moral deliberations. Often — albeit not
necessarily — ethical holism has its basis in metaphysical holism, which asserts that

wholes exist independently from and are “as real as their parts’.!>

147 These critics think that technology is out of control especially in conjunction with a capitalistic
market, in which these ‘forces’ acquire their own autonomous dynamics. See Achterberg (1994).
148 Note that by anthropocentrism is not simply meant that only human beings are capable
of ascribing value, for example to animals or other living entities — for this is what non-
anthropocentric worldviews also have to acknowledge — but that they are also the primary recipients
of value, and thus that human interests always ought to take precedence in our moral deliberations.
See Robyn Eckersley (1992).

149 por example, Peter Singer (1975).

150 Examples of this biocentric theory are those of Paul Taylor (1986) and Robin Attfield (1998).
151 For example, J. Baird Callicott (1989) and Lawrence Johnson (1992).

152 Joseph R. Des Jardins (1993), page 181.



2.7 Sources of Disagreement 49

In the biotechnology debate, then, we can discern not only diverse values and
worldviews, but even distinct metaphysical views, which can be described as ‘pic-
tures’ of the fundamental building blocks of the world and the relationships between
these building blocks. A worldview refers to the way we think societies and nature
are constituted and function, and the roles of humans and other entities in soci-
ety and nature. For example: ‘are we living in a ‘dog-eat-dog world’ or do we
have a more cooperative picture of our society (and of the relation between dif-
ferent societies)?’, or ‘what do we mean by ‘progress’?’. Worldviews are related
to our conceptions of the good life. Metaphysical views influence our worldviews,
but they operate on a more abstract level. Metaphysical views are answers to ques-
tions such as ‘is everything predetermined or not?’ and ‘are rivers and mountains
living entities in their own right or only the living entities within them?’. Similarly,
our opinions of the merits of biotechnology are ultimately embedded in our views
of the proper place of human beings in the world; of course, for many this does
not only relate to our relationship to non-human entities, but also to God. The
objection that biotechnology amounts to ‘playing God’ can, therefore, be traced
back to their metaphysical worldview (in this case, their religion). However, as has
become clear from the foregoing, the objection to ‘playing God’ can be endorsed
not only by the religious, but also by non-anthropocentrists, although the latter
usually prefer to describe it as an objection to the display of human hubris that
biotechnology represents in their eyes. Another objection that can be traced back
to diverging metaphysical views is that ‘interfering with nature’s building blocks’
is unnatural. Disagreements based on worldviews and metaphysical views could be
termed ‘metaphysical disagreements’. Our metaphysical views influence our nor-
mative viewpoints and vice versa.!>> Metaphysical views will not determine our
normative viewpoints, however, as two people with the same metaphysical views
can base different value rankings on these. Nonetheless, metaphysical views inform
and influence our normative viewpoints by structuring the field of possibilities.

The different sources of disagreement that I have distinguished are related to each
other in complex ways. While we could say that often definitional disagreements
are in reality based on interest-based disagreements, or scientific disagreements on
value disagreements, for example, one does not always follow from the other. What
does become clear from my analysis is that many disagreements that are ostensibly
about opposing definitions, facts, or scientific methods turn out to ‘hide’ arguments
about values, morals, or worldviews. For instance, an ostensibly simple debate about
the hybridisation of GM and non-GM crops may be based on an underlying dis-
agreement about what we consider to be natural or what we think is the proper
role of farms in our society; do they only play a role in food provision, or also
in the maintenance of wildlife, for example? While value, moral and metaphysical
disagreements are not by definition more fundamental than the other categories of
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disagreement, then, they do often appear to underlie debates about factual, defini-
tional or scientific issues, and often remain implicit in the background. Particularly
in the context of regulatory decisions, the biotechnology debate tends to revolve
around pragmatic issues, such as labelling and risk analysis, without the different
parties acknowledging that even in these cases value, moral or worldview disagree-
ments play a role. The likely reason for this is that when disagreements are based
on these underlying categories it becomes harder to generalise the different view-
points, as they appeal to deep-rooted values that are perceived to be subjective. This
is not to say that these values cannot be defended by rational argument, but merely
that there will be more disagreement already about the premises of such arguments.
In general, one would expect, therefore, that the more a disagreement is based on
differences in values, moral views, worldviews and metaphysical views, the more
likely this disagreement is to become intractable.

The focus on pragmatic issues does not do justice to the wider reasons why peo-
ple take a stance for or against biotechnology. A person’s position, even on such
a practical issue as labelling of GMOs, cannot be seen apart from her broader set
of assumptions about biotechnology, about our place in the world, about the moral
status of nature, and even about the proper role of food in our lives. The debate
then does not always reflect the actual sources of the disagreements and obscures
the real reasons behind arguments. Limiting the debate to more pragmatic issues,
and to those issues that can be dealt with by way of making a cost/benefit anal-
ysis, tends to create a bias in favour of proponents of biotechnology. Proponents’
arguments tend to be of an extrinsic nature — they focus on the extrinsic benefits of
biotechnology — while opponents’ arguments are both of an extrinsic and an intrin-
sic nature. Especially intrinsic arguments do not lend themselves for the calculation
of a cost/benefit analysis, because they cannot so easily be quantified. Someone
who does not find biotechnology problematic in principle is likely to have fewer
qualms about casting the debate in pragmatic terms than someone who opposes it
on intrinsic grounds. After all, the question in such a debate is no longer whether
biotechnology is desirable at all, but rather how we can regulate it in order to lower
associated risks and enhance people’s autonomy. Intrinsic arguments, on the other
hand, tend to address the desirability of biotechnology in itself. Framing the biotech-
nology debate solely in pragmatic terms, in other words, is inherently biased, and
therefore unfair, because it tends to favour pro-biotechnology standpoints.

2.8 Unstructured Problems

I described the debate about the merits of biotechnology as having reached a state
of intractability, because various different sources and dimensions of disagreement,
from disagreement over definitions to disagreement over worldviews, are involved.
We could say that definitional, factual, and scientific disagreements primarily belong
in the realm of science, while interest-based, value, moral, and worldview disagree-
ments are primarily normative in character and belong in the realm of politics. In the
biotechnology debate we encountered both scientific and normative disagreements
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and uncertainties and it became clear that the two are intertwined. This means that
we are not only dealing with a factual or a scientific problem that can be solved
by scientists, and neither with a purely normative problem that could be solved in
the political realm. Matthijs Hisschemoller makes a useful distinction between four
different types of policy problems based on these two types of uncertainties.'>* He
distinguishes policy problems by the extent to which they are ‘structured’. The four
problem types are schematically displayed in Table 2.1 below. It should be men-
tioned that these four problem types are ideal types, because in reality facts and
values are always interwoven.

In a structured problem, broad agreement exists about the facts and values
involved — about the problem and the solution — and solving the problem essen-
tially comes down to applying standard techniques and procedures to the problem;
policy decisions can then largely be left to bureaucrats and experts. Examples are
the maintenance of roads or the application of rules regarding the distribution of
housing.

In unstructured problems, no such agreement about facts and values is present,
and even the question as to how the policy problem should be defined in the
first place is disputed. In other words, an unstructured problem is based on both
normative and scientific uncertainties, and it is unclear where one category of
uncertainty ends and the other begins. According to Hisschemdller, unstructured
problems, which have also been termed ‘wicked’ or ‘complex decision problems’,
are characterised by ‘factual uncertainty, interdependency, complexity, ambiguity,
and political, organisational, and institutional differences of judgement’.!>> They
involve conflicts about the goals of policy, the procedures that should be followed,
and the instruments that should be used, and they involve a large number of political
actors.

Besides unstructured and structured problems, Hisschemoller, together with Rob
Hoppe, distinguishes two types of moderately structured problems.!3® In the first,
consensus exists about the values and goals that are involved and dissensus about

Table 2.1 Four problem types of Hisschemoller

Normative certainty (normative ~ Normative uncertainty (no

consensus) normative consensus)
Scientific certainty Structured problem Moderately structured problem
(consensus about facts) Can be solved by experts or (means)
bureaucrats

Scientific uncertainty (no  Moderately structured problem  Unstructured problem
consensus about facts) (ends) Learning strategy/public debate

154 Hisschemséller (1993).
155 1bid., page 28.
156 See also Hisschemdller and Hoppe (1995).
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causal aspects, or about the means to achieve the goals. In other words, agreement
exists about the problem, but not about the solution. In the second, dissensus exists
about the values involved and consensus about the facts involved. In other words,
disagreement exists about the problem, but agreement exists about the solution.
An example of the latter, seemingly logically impossible, type of problem is the
debate about abortion that has been ‘solved’ in the Netherlands by the creation of
procedures in which all parties can formulate their own goals.

Hisschemoller and Hoppe argue that policy makers have the tendency to treat
unstructured problems as more structured ones in order to gain more control over
the policy process and outcome. In their diagnosis, ‘intractable controversies occur
when policymakers stubbornly continue to address the “wrong” policy problem’.'”
While they focus on the siting of hazardous waste facilities, biotechnology is another
clear example of an unstructured problem; it should have become clear from my
analysis that disagreement exists about facts and values, about definitions, prob-
lem framing, and possible solutions, and that many political actors are involved.
According to Hisschemdller and Hoppe, policy makers often employ two strate-
gies (or as they term it, ‘biases’) in order to treat an unstructured or moderately
structured problem as structured and effectively depoliticise the conflict: Firstly, a
‘division of labour’ is made between experts and lay people, and policy elites and
experts dominate the policy process, while the lay public is excluded. However, the
authors point out that the distinction between experts and lay people in unstructured
problems is an artificial one; no consensus even exists about who should be con-
sidered experts in the matter. When those labelled lay people reject this division of
labour this strategy backfires resulting in even more conflict than policy makers were
trying to avoid. Secondly, the policy problem is narrowly defined, for example as a
simple problem of weighing costs and benefits, while broader, often value-related
concerns are excluded. While this second strategy allows for broader public partici-
pation, ‘discussants are bound by consensus about the policy goal orientation which
prescribes what topics and interests are at stake’.!>® According to the authors, both
strategies should be regarded as efforts to contain the policy problem, but ‘when
such “containment” efforts fail, problems become unstructured and controversies
flare up’.'>” The exclusion of value-related concerns makes that citizens do not feel
their viewpoints are taken seriously. This in turn leads to distrust of authorities and
non-compliance or protest and this in turn leads to intractability.

The authors think that the solution can only be found in a public debate about the
values involved. They argue that unstructured problems call for a so-called ‘learn-
ing strategy’, which involves broad public debate at an early stage, in which experts

157 1bid., page 42. Paula misleadingly terms moderately structured/means problems ‘badly struc-

tured problems’. Lino Paula (2008). In Hisschemoller’s terminology a problem turns into a badly
structured problem when policymakers do not acknowledge that they are dealing with an unstruc-
tured policy problem, giving rise to type III mistakes, or solving the ‘wrong’ problem. See
Hisschemoller (1993), page 27. I would like to thank Lonneke Poort for pointing this out to me.
158 Hisscheméller and Hoppe (1995), page 46.

159 1bid., page 42.
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have a similar status as lay people, and which eventually feeds into political decision
making.'%0 They believe that the benefit of this approach is that misunderstand-
ings about different parties’ motives and beliefs are cleared up, and that this means
that even if consensus is often unlikely, at least the policy problem is defined more
realistically and will be perceived as more legitimate. In such a scenario, it is also
acknowledged that lay citizens possess a special kind of experiential expertise that
can supplement the knowledge of official experts.

When we apply Hisschemoller’s distinction of problem types and look at the way
governments deal with the biotechnology controversy at the moment, it appears that
they treat it either as a moderately structured/ends or a moderately structured/means
problem and they use both biases or strategies. However, while Hisschemoller
and Hoppe match the ‘division of labour-strategy’ to moderately structured/means
problems and the ‘narrowing definition-strategy’ to moderately structured/ends
problems, it appears that in the biotechnology controversy at least governments
have used the biases the other way around. In the moderately structured/ends case,
it is assumed that the uncertainties are primarily scientific in character. For this
reason, expert committees are installed so that the problem can be looked at and
discussed by a variety of different experts with different scientific backgrounds.
This could be regarded as an attempt to depoliticise the problem. In the moderately
structured/means case, it is assumed that no consensus exists about values, but a
solution can still be found using a procedural solution; it is assumed that not many
scientific uncertainties exist. Often this is achieved by focussing on a single aspect
of the problem or demarcating the problem narrowly. In fact, as will become clear
in the empirical part of this book, in the case of consensus conferences both biases
can be discerned, because while lay persons are involved, in the end the division of
labour between experts and lay persons remains.

While Hisschemoller and Hoppe, then, define depoliticisation as the exclusion
of lay perspectives, as we saw in the introduction, Pettit regards the inclusion of
lay views as depoliticisation. Even though he does not specify any examples of
depoliticised bodies, it appears to follow from his views that consensus confer-
ences could also be regarded as such. Organising consensus conferences is in fact
one way in which governments have sought to acknowledge dissensus about val-
ues. In Chapters 5 and 6, I will analyse each of these methods of dealing with the
biotechnology controversy and I will ask to what extent they could be regarded as
instances of depoliticisation and to what extent this is successful. When we sup-
plement Hisschemoller’s problem types with my positioning of committees and
consensus conferences, the table looks as follows:

It is my contention that both methods underestimate the degree of intractability
involved, because they fail to treat biotechnology as an unstructured problem. As
will become clearer in Chapters 5 and 6, when the problem is delegated to expert
committees, governments fail to acknowledge that different interpretations of the
problem itself exist and that different stakeholders’ values and worldviews are at

160 Thid.



54 2 Biotechnology: An Anatomy of the Debate

Table 2.2 Role of committees and consensus conferences in problem types

Normative certainty (normative ~ Normative uncertainty (no

consensus) normative consensus)
Scientific certainty Structured problem Moderately structured problem
(consensus about facts) Can be solved by experts or (means)
bureaucrats Consensus conferences

Narrowing definition-bias

Scientific uncertainty (no  Moderately structured problem Unstructured problem
consensus about facts) (ends) Learning strategy/public debate
Expert committees
Division of labour-bias

odds with each other; they fail to acknowledge, in other words, that the problem
cannot only be solved by formal experts alone. When the problem is discussed in
a consensus conference, even though lay people are involved, the strict distinction
between lay people and experts is maintained and the status of expert knowledge
is left unchallenged. Both liberal democrats and deliberative democrats also appear
to treat biotechnology as a moderately structured/means problem, because they fail
to acknowledge that no scientific consensus exists and to challenge the status of
expert knowledge. If we take a look again at Table 2.2, it is my hypothesis that com-
mittees that move more to the right (accepting normative uncertainty and allowing
for public input) and consensus conferences that move down (accepting scientific
uncertainty) function better, because they treat the problem more appropriately. So
expert committees try to solve scientific uncertainty and consensus conferences try
to solve normative uncertainty, but each would function better the more they engage
with the other type of uncertainty as well.

2.9 Conclusion

In this chapter, I have analysed the debate about the merits of the genetic modifica-
tion of animals and plants. It has become clear that this debate is multi-dimensional
and that different sources of disagreement underpin the pluralism in our society
regarding novel technologies such as biotechnology. I have distinguished seven of
these sources of disagreement and argued that they are related to each other in
complex ways. Often disagreements that are ostensibly about pragmatic issues are
in reality based on underlying interest-based, value, moral, or metaphysical dis-
agreement. This is one reason why the conflict about biotechnology has become
intractable. I have argued that in the biotechnology debate, particularly in the regula-
tory context, the emphasis is on pragmatic arguments, while the underlying reasons
often remain unaddressed. This has led to a bias in favour of biotechnology advo-
cates, who tend to use extrinsic arguments and tend to focus on only the factual or
scientific aspects of biotechnology. I have, furthermore, argued that the first three
sources of disagreement, namely definitional, factual, and scientific disagreement
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primarily belong to the realm of facts and science, while interest-based, value,
moral, and metaphysical disagreement primarily belong to the realm of values and
politics. However, it has also become clear that these two categories cannot be so
neatly separated; in reality, fact and value are interwoven. For example, defining
a problem in a certain way can serve a political function. The interplay between
facts and values becomes especially clear when we look at the normative aspects of
scientific research.

Science is not objective and value-free; in all stages of scientific research value
judgments are made. When a decision is made about what phenomenon will be
researched, values are involved already; why is this phenomenon researched and
not something else? This choice can be influenced by interests of those that finance
the research. The definition of the problem that is researched and the core concepts
that are used in the research are also based on value judgments. In the biotechnology
debate, we saw, for example, that core concepts such as sustainability, the precau-
tionary principle, and animal welfare are all open for different interpretations. If we
want to test the effects of genetic modification on animal welfare and we only con-
sider animal welfare in the first sense of the word — as the absence of suffering — our
research parameters will be different than if we also take welfare in the other senses
into consideration. Next, the choice of what scientific discipline is appropriate to
study a phenomenon includes a value judgment. For example, if we want to find
out whether ‘contamination’ of GM-free by GM-crops occurs, it makes a difference
whether we carry out ecological or molecular biological research. Furthermore, the
specific research set-up is not value-free; are we going to test the environmental
effects of GM-crops in a laboratory, on a small plot of land, or on a large plot?
Also, if we want to determine the risks of consuming GM-food, do we measure this
in terms of morbidity, mortality, or nuisance? The interpretation of test results is
also based on value judgments. For example, a study that showed that the larvae of
Monarch butterflies were killed after the consumption of GM-crops was interpreted
in opposite ways, as either showing that the crops were dangerous or showing that
they were not. Also, if epidemiological studies show no adverse affects of human
consumption of GM-foods, should this be interpreted as proving that GM-foods are
safe to eat or that the effects might not show up until decades later? The question as
to how scientific knowledge should be applied is also based on the values and world-
views of the actors involved. Moral disagreement exists as to whether we should do
everything that we can do. Finally, the way in which test results are made public is
influenced by ‘contextual values’; for example, a researcher may not be free to pub-
lish her test results if she is bound by patents or trade secrets. Also, if a researcher
produces test results that could have serious social implications, does she have a
duty to make these public?

In general, then, it could be said that our values and worldviews can influence
our interpretation of the ‘facts’ and our judgment about what we ought to do. The
biotechnology debate brings together many different fundamental questions and
conflicts and is ultimately about the kind of world we want to live in. In this context,
it is acknowledged more and more that expert knowledge is not purely objective, that
it is not infallible, and that lay persons can contribute certain experiential knowledge
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that is often overlooked by scientific experts. For this reason, Hisschemoéller and
Hoppe argued that in the case of problems that they qualify as unstructured — of
which biotechnology, in my view, is an example — we need to adopt a learning strat-
egy; we need broad public debate at an early stage involving both lay persons and
experts, who have a similar status. The debate needs to focus not only on solutions,
but also on problem definition. These authors show that intractability can occur on
a policy level when governments address the wrong policy problem. This happens
when they treat unstructured problems as structured or moderately structured, by
employing the strategies of depoliticisation by relegating the problem to the domain
of experts, or of narrow problem demarcation. These strategies lead citizens to feel
that their viewpoints are not taken seriously, which leads to distrust of authorities,
non-compliance or protest, and ultimately to intractability. In this book, my ques-
tion is not how we could put an end to intractable disagreements, but rather what
would be the fairest way to deal with the inescapable reality of pluralism. My cen-
tral question is, therefore, considering the fundamental differences of opinion about
novel technologies, how should governments deal politically with the intractable
disagreement following from this? My hypothesis is that this works best when the
right policy problem is addressed; structured problems should be treated as struc-
tured ones and unstructured ones as unstructured. This means that expert committees
will need to allow for more discussion on values and for more public input, while in
consensus conferences the existence of scientific dissensus is acknowledged and the
status of formal expert knowledge can be questioned. Let us now have take a closer
look at how political theories have proposed to deal with pluralism.
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Chapter 3
Constraining or Enabling Dialogue?

In the very act of sustaining diversity, liberal unity
circumscribes diversity. It could not be otherwise. No form of
social life can be perfectly or equally hospitable to every human
orientation.

William A. Galston (1991), Liberal Purposes

3.1 Introduction

As the foregoing chapter has made clear, in the discussion about the merits of
biotechnology we are faced with a diversity of opinions and attitudes, giving rise
to persistent disagreements. Central to this debate are diverging fundamental ways
of looking at the world and fundamental opinions about obligations between peo-
ple and our obligations towards non-human entities. Many of the disagreements in
this debate are based on differences in fundamental opinions about what constitutes
‘the good life’. It should have become clear that the debate about biotechnology is a
complex one in which multidimensional disagreements exist. The multidimension-
ality of these disagreements is exactly what makes them intractable. I acknowledge
that my description of the biotechnology debate is not theory-neutral, but my aim
is to show that this reading of it is a good way to qualify the debate as a debate
involving fundamental differences in values and worldviews. My aim in this book
is not to argue for the superiority of one particular value, worldview, or conception
of the good life; I want to leave the question open whether there is in fact one such
superior view. My concern here is that given the multidimensionality of views about
novel technologies, governments are faced with intractable disagreement between
their citizens and they have to make decisions whilst at the same time respecting
their citizens.

The best answer to the question of how governments should deal politically with
the existence of pluralism is widely thought to be liberalism. Indeed, liberalism is
a political theory that is concerned with decision-making under conditions of plu-
ralism. Liberals recognize that citizens have different value-hierarchies and that it
is possible that several possible ‘reasonable’ answers can be given to one important
question. Liberals hold that rather than imposing one particular value-ranking — for
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example that of the leading elite, or that of the major political party — on citizens,
governments should remain neutral on matters of morality, unless they bear upon
fundamental liberal rights. As will become clear in this chapter, according to some
political liberals — in particular Bruce Ackerman, but also, for example, John Stuart
Mill — the way to remain neutral is by constraining dialogue about those values.
Another possible political solution to pluralism that has been gaining support in
recent years in fact proposes the opposite strategy; rather than constraining dia-
logue about value conflicts, governments should enable it. This latter, deliberative,
solution is the one I support and in this chapter I will argue why this should be so.

My line of reasoning follows two sets of arguments. First, I show that the two
essential related distinctions that the liberal neutrality thesis is based on — namely
the distinction between the public and the private spheres and between morality
and ethics — are problematic. The liberal choice to limit politics to morality and the
public sphere is misguided, because the requirement of conversational restraint that
these distinctions support demands of people that they bracket precisely those views
that are most important to them. While a basic premise in modern democracies is
that governments should remain a certain level of neutrality, and I wholeheartedly
support this premise, I argue that it should be understood differently than political
liberals have; my criticism is, therefore, an immanent one. Second, I argue that lib-
erals employ too static a view of opinion formation; they assume that in the public
sphere citizens have fixed preferences, opinions, and interests that merely need to
be weighed against each other rationally. This denies the dynamics of opinion for-
mation that is at work in unstructured problems like the biotechnology controversy.
The static view of opinion formation is reflected in the emphasis of actually existing
liberal democracies on the social choice mechanisms of aggregation and bargain-
ing. The deliberative emphasis on preference or opinion transformation is not only
procedurally superior to aggregation and bargaining, but also offers more hope of
reaching mutual understanding.

As I will argue in the next chapter, most theories of deliberative democracy have
liberal underpinnings and deliberative democracy should therefore not be regarded
as an alternative to liberal democracy. My main theoretical target here is political
liberalism, which is a theory of the liberal democratic state. Deliberative democ-
racy, in contrast, can be understood as a model of political communication and
decision-making. Political liberalism makes certain normative assumptions that I
challenge here and that are reflected in the models of political decision-making that
most actually existing liberal democracies favour. My criticism on a more practi-
cal level, then, is directed towards the social choice mechanisms of aggregation and
bargaining. While in a liberal democracy deliberation is also used as a social choice
mechanism, including sometimes in Parliament, in a deliberative democracy there
would be more emphasis on deliberation and it would substitute voting and bar-
gaining in certain contexts. In other words, while my criticism is not directed at the
liberal democratic state as such, it is directed at some of the normative assumptions
of political liberalism, that in my opinion have led to an emphasis on voting and bar-
gaining at the expense of opinion transformation through deliberation. If we would
want to strengthen liberal democracy by making it more deliberative, this would
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require a rethinking of government neutrality through the public/private distinction
and an alternative view of opinion (trans)formation.

Finally, following from my two sets of arguments, I propose three criteria for
dealing with intractable disagreement, that will inform my investigation in the next
chapter.

3.2 The Liberal Neutrality Thesis

From my description of the biotechnology debate it became clear that people dis-
agree on many different dimensions, that they cannot always convince each other
of their points of view, and that they use arguments that they themselves charac-
terise as moral or ethical. Of course, the plurality of viewpoints that we encounter in
the debate does not automatically entail that all positions are equally correct or that
not one true or correct point of view exists. However, while each participant in the
debate should strive to acquire the truth, or the best position, and should therefore
assume that there is one right answer to the dilemmas in the debate, the acknowl-
edgement that there are other viewpoints than one’s own should at least entail that
people are open towards the possibility that they could be mistaken. There is a dif-
ference between an opinion that is lived from the inside, so to speak, and one that
is viewed from the outside; on the inside we make claims to having the right or true
opinion, while at the outside we acknowledge that other people have different opin-
ions and that these people may have good reasons for them. Moreover, we should
make a distinction between truth questions in the existential sense and truth ques-
tions on the meta-level. People tend to be deeply convinced of the truth of their own
worldview that answers fundamental existential questions about life, but different
people have different worldviews and on the meta-level we do not have an external
criterion to answer such questions.! It is not an exaggeration to assume that we may
never be able to settle such fundamental truth questions once and for all and this is
due to circumstances such as what Egbert Schroten terms the ‘condition humaine’
and John Rawls ‘the burdens of judgment’.? Humans have limited knowledge, dif-
ferent judgments, and various experiences and many problems are so complex that
deliberation will never yield one unequivocal solution.

The lack of an external criterion of arbitration between different fundamental
values or worldviews entails that there is no position external to the debate that gov-
ernments could take in order to act in a justified manner. In a situation of intractable
disagreement regarding an unstructured problem, even if a government would be
convinced of the truth of a certain position, it should not simply press this view on
its citizens, but should acknowledge that on the meta-level a diversity of opinions
should be accepted. This is for several reasons. Firstly, it is out of respect for per-
sons that we do not simply dismiss or overrule their opinions. Respect for persons

! Frans W.A. Brom (2004). Brom bases his account on an article by Egbert Schroten (1984).
2 Schroten (1984) and Stephen Mulhall and Adam Swift (1996).
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is a normative premise that I take as a given, because as has been argued elsewhere,
each political theory in a democracy should adopt it.> Secondly, even if there were a
unifying moral theory that could solve dilemmas involving values and the good life,
no such theory exists in politics; for ethical-political debates such disagreements
cannot be solved simply by declaring one moral theory as the truth. Under existing
pluralism even those who are wholly convinced of their own viewpoints have to be
willing to give arguments in a discussion with others. In this book I am looking for
the political circumstances under which such a discussion could be held adequately
in relation to questions involving intractable disagreement. I think that governments
should not take one specific political view as superior in a discussion about greatly
contested issues. As [ will argue in what follows, political liberalism and the related
liberal understanding of universalisability are not the only vantage points that should
be accepted. I will argue that in liberalism many citizens’ viewpoints are unjustly
delegated to the private sphere, while they have universality pretensions, just like
liberal views.

3.3 Public Versus Private

Given the differences of opinion regarding values, worldviews and the good life,
how should we deal with this politically when we still want to live together in
one society? The liberal solution to the problem of pluralism is — crudely stated —
to argue that the state should remain neutral on those issues on which we cannot
agree. According to John Rawls, in debates about political institutions and the basic
rules of co-existence we should only allow participants to draw on those values
that all free and equal citizens could reasonably endorse, and those values that they
could not all endorse are off limits.* We could distinguish three levels on which
political debate can take place: the level of specific policy questions, of decision-
making procedures themselves, and on ‘constitutional essentials’ or ‘basic questions
of justice’.> While Rawls is only concerned with the last two, other liberals, in
particular Ackerman, argue that neutrality requires that citizens also draw only on
universalisable values when discussing specific policy questions (such as biotech-
nology regulation). As will become clear later, my criticism is primarily pointed at
Ackerman and his requirement of conversational restraint. Nevertheless, the liberal
solution that Ackerman takes to its most extreme depends on two related distinc-
tions that are central to liberalism more generally; the distinction between morality
and ethics and between the public and the private. In this section and the next, I will
argue that these distinctions are problematic.

3 See Will Kymlicka (2002) and Wibren Van der Burg (1991).

4 This position is defended by liberal philosophers such as John Rawls, Bruce Ackerman, Ronald
Dworkin and Robert Audi.

5 The latter are Rawls’ terms. See John Rawls (Spring 1987).
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Since John Stuart Mill’s case for liberty, liberals have been concerned to protect
citizens’ personal beliefs from state force. Based as it is on the idea of religious
toleration, the thesis of state neutrality entails that the state should not interfere with
its citizens’ comprehensive doctrines, or in other words with their conceptions of the
good. People’s pursuit of the good life can only justifiably be limited by the state
when it interferes with other people’s ability to pursue their good life. This is derived
from John Stuart Mill’s harm principle.® As long as actions carried out by a person
in the private realm do not harm anyone, the state should not interfere with these
actions, even if other citizens find this person’s actions morally reprehensible. The
two paradigmatic cases for this position are religion and homosexuality. The state
should not interfere in people’s religious beliefs, because one person’s privately
held beliefs are of no consequences for another person’s ability to hold her personal
beliefs. And as long as homosexual sex takes place between consenting adults, and
nobody gets hurt, it is not the state’s business to interfere, even if the majority of a
society were to oppose homosexuality on moral grounds.

The way in which state neutrality can be achieved, according to most liber-
als, is by only allowing reasons that can be publicly justified to play a role in
political decisions — although as noted above, liberals diverge over whether this
applies to constitutional essentials only or also to more general public policy issues.
Only those reasons that all citizens could reasonably agree on are publicly justified.
Citizens are not reasonable when they want to force their own comprehensive doc-
trines, such as their own religion, upon other citizens. The underlying reason for
liberals to exclude comprehensive views, then, is that if state power is justified on
the basis of comprehensive views that are not shared by all citizens, force is used
towards a group of people that do not accept that state’s legitimacy. The liberal con-
cern with protecting minorities against arbitrary majoritarian rule becomes apparent
here. State neutrality, as we have seen, according to many liberals, relies on allow-
ing only arguments that do not refer to comprehensive doctrines to be put forward
within the political realm, and it therefore relies on making a distinction between
the public and the private spheres, or as Rawls prefers to term it, between public and
non-public reasons.’

This distinction has come under increasing criticism, for example from commu-
nitarians and feminist thinkers. In fact, a critique of the public/private distinction
(or in their case the public/domestic distinction) is a central tenet of feminist the-
ory, symbolised by the slogan ‘the personal is the political’. Feminists challenge
this distinction for being exclusionary and for favouring the dominant class of
human beings, men: ‘liberalism constructs an opposition between public and pri-
vate that has naturalized women’s subordination and refused them the ostensibly

6 David Bromwich and George Kateb (eds.) (2003). The Harm Principle states that the state is
only justified in restricting a person’s autonomy in order to prevent harm to others caused by that
person.

7 John Rawls (1999).
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universal status of free and equal individual’.® This is because the public sphere has
traditionally been associated with men, rationality, equality, and justice, whereas
the private sphere has been associated with women, emotivism, subordination, and
care. The separation of these domains meant that the principles that ruled in the
public domain were withheld from the private domain, which, amongst other things,
enabled the perpetuation of domestic violence. Feminists, therefore, argue that the
state should interfere in the private sphere sometimes, for example to stop the abuse
of wives and children. Also, they argue that what happens in the private sphere will
influence someone’s prospects in the public sphere and vice versa, and therefore
they are not two distinct spheres at all.” In the words of Joan Landes: ‘every action
has a public and private consequence’.'?

As Raymond Guess shows, the public/private dichotomy is not a pre-existing,
objective distinction that determines when the state should or should not intervene in
somebody’s life.!! Rather, what belongs to the public and what to the private sphere
depends on what is valued and what is deemed in need of regulation or protection.
We can, therefore, not simply argue that the state should not interfere with an action
because it is private, because this will inevitably lead to the further question of why
this action should be regarded as private in the first place. It appears, therefore,
that it is not the public/private dichotomy per se that feminists object to, but rather
the answers that have been given to the question of why certain things should be
regarded as private and not others.

The public/private dichotomy as understood by feminists is in fact a different
one than that championed by many liberals. In Rawls’ eyes, in a pluralist society,
there are three main areas of disagreement or conflict. The first is disagreement over
comprehensive views, the second is a conflict based on unequal positions, such as
class, race or gender positions, and the third derives from the burdens of judgment.'?
As touched on before, the burdens of judgment refer to limited human knowledge
and sources of disagreement, such as the facts that evidence in a particular case can
be weighed or interpreted in different ways or that the central concepts bearing on
this case are vague.'> Rawls’ theory of political liberalism is primarily a response
to disagreements of the first kind; he believes that if these can be dealt with — by
distinguishing between the public and the private — conflicts of the second kind can

8 Kate Nash (1998), page 33. These claims were originally made by Carole Pateman. See, for
example, Carole Pateman (1988).

9 In short, feminists have pointed out the connection between women’s subordinate positions in
the workforce and in the family, which reinforce each other. Power dynamics are influential in
both domains. Also, the family is the place where early socialization takes place, so what happens
within the family will have repercussions on people’s behavior and attitudes in public life. See
Susan Moller Okin (1989) and Kymlicka (2002).

10 joan B. Landes (1996), page 307.
1 Raymond Guess (2001).

12 Rawls (1999), page 612.

13 Mulhall and Swift (1996).
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also be resolved.'* The feminist attack of the public/private distinction, on the other
hand, focuses on the second area of conflict.

Because of Rawls’ focus on the conflict between comprehensive views, he pri-
marily distinguishes between public and private reason. According to Rawls, the
way to deal with disagreement between different comprehensive doctrines is by get-
ting citizens to find shared public reasons of a political conception of justice. His
answer to the question as to how it is possible for people with irreconcilable, yet
‘reasonable’, views to live together in a just society is that ‘political power is fully
proper only when it is exercised in accordance with a constitution the essentials of
which all citizens as free and equal may reasonably be expected to endorse in the
light of principles and ideals acceptable to common human reason’.!> Rawls, there-
fore, presumes that universal principles and ideals exist that should be shared by
all reasonable people and that these are sufficiently substantive to ground a consti-
tution. In his view, those reasons that reasonable people could not come to agree
on in an ‘overlapping consensus’ are non-public or private reasons and should be
left out of political debate about the basic structure of society.!® If citizens were to
rely on their comprehensive doctrines this would jeopardise the social and political
stability of a society.!” Rawls argues that state neutrality only applies to ‘constitu-
tional essentials and matters of basic justice’.'® However, at other points he states
that the idea that reasons that can be used in debate should be public, only applies to
debate in the ‘public political forum’, which is broader than merely constitutional
matters and matters of basic justice. This forum includes debate by judges, espe-
cially Supreme Court judges, debate between ‘government officials’ and between
‘candidates for public office’.!” Discourse in the background culture of civil society
is not bound by the criterion of public reason. Moreover, Rawls allows non-public

14 In light of feminist critiques emphasising the pervasiveness of gender inequality, one can wonder
whether this belief of Rawls does not testify of a certain amount of naiveté.

15 John Rawls (1996), page 137.

16 This is explained in more detail in Rawls (1987). The idea behind the overlapping consensus
is that citizens who disagree on comprehensive doctrines do not simply find a modus vivendi,
but actually each support the institutional arrangements of their state on the basis of their own
comprehensive doctrines. Rawls does not say that people should be coercively silenced when they
want to bring in their comprehensive doctrines. However, in effect they are silenced when their
views can never be reflected in the basic institutions of society.

17 Fred D’Agostino and Gerald F. Gaus (1998).

18 Rawls (1999), page 580.

19 Rawls takes the Supreme Court to be the pre-eminent example of a sphere where only uni-
versally endorsable reasons should be used. This seems difficult to square with the fact that the
position of Supreme Court judge is appointed by whichever president is in power at the moment
of transition and that it is usually common knowledge what attitude the new judge holds towards
contentious issues such as abortion.
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reasons in the public political forum in some cases as well, provided that in due time
they will be stated in terms of public reason.?” Not all liberals make such allowances
for non-public reasons.

3.4 Conversational Restraint

A liberal who, unlike Rawls, does want to constrain debate on matters that fall out-
side of the scope of constitutional essentials is Bruce Ackerman.?! In his early work,
particularly in ‘Why Dialogue?’, Ackerman argues that the fact that we live in a
pluralistic society means that any decision that is made by the state that draws on
ethical views (or as Rawls would say: on comprehensive doctrines) will oppress
some members of society.?> We need dialogue to find out what rules everyone can
agree to live by, and not in order to convince each other of specific ethical views.
Dialogue therefore only serves a pragmatic function: ‘If you and I disagree about
the moral truth, the only way we stand half a chance of solving our problems in
coexistence in a way both of us find reasonable is by talking to one another about
them’.>3 However, the only way in which we can successfully talk about our prob-
lems in coexistence is if we exercise ‘conversational restraint’, which means that we
should

‘simply say nothing at all about [disagreement about the moral truth] and put the moral ide-
als that divide us off the conversational agenda of the liberal state. In restraining ourselves

in this way, we need not lose the chance to talk to one another about our deepest moral
> 24

disagreements in countless other, more private contexts’.
Ackerman, then, argues that the only way citizens can co-exist in a pluralistic society
without oppressing any citizen’s moral convictions is by ensuring state neutrality,
and this is achieved by moving ideals that cannot be agreed on by everyone off
the political agenda, into the private sphere. As Ackerman himself concedes, we
can wonder whether the conditions of conversational restraint leave us very much
to talk about in politics. Leaving values that people disagree about out of political
debates could lead to an under-determination of political decisions.

Moreover, as | already pointed out, the question of what counts as a public and
private issue is more problematic than it would seem at first sight. The distinction

20 An example Rawls uses of a legitimate appeal to this ‘proviso’ is when civil rights leaders such
as Martin Luther King use religious reasons to argue against discrimination, because they can use
public reasons to support their arguments as well. See Rawls (1996). The reason why Rawls allows
non-public reasons in this and similar cases, is that their use ‘strengthens the ideal of public reason
itself’. See Philip L. Quinn (1995), page 45.

21 Another liberal that constrains all political issues in this way is Robert Audi. Robert Audi
(2000).

22 Bruce Ackerman (1989).

23 Ibid., 16.

24 bid., 16.
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between public and private functions quite well in the domains for which it was
first proposed, namely sexual conduct between consenting adults and religious free-
dom. In these domains people can hold conflicting values without compromising
each other’s capacity to hold their own values, or in other words, to lead their good
lives. In these cases the state does not need to take action or make decisions that
are mutually exclusive. Decriminalizing homosexuality has not led to a limitation
on heterosexuals’ opportunity to enjoy heterosexual sex, for example. There are
many cases, however, where people’s conceptions of a good life are incompatible
and where one person’s ability to live according to her conception of the good life
interferes with that of another.

The public/private distinction becomes especially problematic for a government
when state action is necessary beyond the granting of negative freedom, or refraining
from interference. This is the case where public goods, such as natural or envi-
ronmental goods, are involved. People attribute different, often mutually exclusive,
values to nature, but decisions still have to be made on environmental policy. If one
person holds that a certain nature area needs to be put aside as a wilderness reserve
because the good life consists in finding a balance between humans and nature,
while another person holds that this area should be ‘developed’ because the good
life consists in meeting our basic needs for housing, a political decision will have
to be made that is not neutral towards at least one of their conceptions of the good
life. Decisions have to be made about how we deal with public goods, and these
decisions cannot be left up to individuals. Any position that is taken on environ-
mental policy necessarily includes value judgments. In summary, many issues over
which people are divided can simply not be moved to the private sphere, because
they involve public goods. The same holds for disagreement about biotechnology.
What is ultimately at issue in the biotechnology debate is the organization of our
surrounding biological reality, which is at the same time constitutive of our own
identity. This is hardly a private issue.

Furthermore, even when the state merely refrains from interference, some citi-
zens’ values are given priority over those of others. Relegating an issue to the private
sphere can mean that government has in fact already made a normative choice. Not
taking a stand can effectively mean choosing one value over another. For example,
if the government decides not to interfere with the biotechnology industry’s deci-
sions to plant genetically modified crops, it in fact penalizes farmers who try to
keep their crops GM-free. In this context, several philosophers argue that bracket-
ing values, like political liberals propose, can lead to a non-neutral ‘liberal bias’ in
decision-making. As Amy Gutmann and Dennis Thompson point out, state inaction
is not as neutral as it seems: ‘the failure of the state to act can subject citizens to as
much coercion and violation of their rights as a decision to act’.?> This is illustrated
well by the example of abortion: When a government leaves the decision whether
or not to accept abortion up to individual women, it is effectively giving priority
to women’s right to choose and not to the fetus’ ‘right’ to life. This refers to the

25 Amy Gutmann and Dennis Thompson (1990), page 68.
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familiar critique that liberalism cannot be as neutral as it purports to be. Thomas
Nagel summarizes this critique well by stating that

liberals ask of everyone a certain restraint in calling for the use of state power to further
specific, controversial moral or religious conceptions — but the results of that restraint
appear with suspicious frequency to favour precisely the controversial moral conceptions
that liberals usually hold.?

Similarly, Bert van den Brink argues that in liberal democratic theory the prob-
lem of abortion is necessarily decided in favour of the pro choice stance, because
liberalism has an inherent bias towards individual autonomy — and hence choice
— and it is therefore not as neutral as it purports to be on questions of the good
life.2” Or, as communitarian Michael Sandel, points out, giving women freedom of
choice in the matter of abortion in practice favours the idea that abortion is morally
permissible over the idea that it is not: ‘for defenders of abortion, little compara-
ble is at stake [as for opponents]; there is little difference between believing that
abortion is morally permissible and agreeing that, as a political matter, women
should be free to decide the moral question for themselves’.?® Against this cri-
tique it can be argued that even though liberal viewpoints and the condition of
restraint often do lead to the same result, the justifications are different. In other
words, liberal positions just happen to be favoured more often, because they tend
to conform more to the idea of neutrality. Nevertheless, as I mentioned before, it is
doubtful whether the question as to what issues should be ‘bracketed’ in political
dialogue in order for a state to remain neutral, can be decided in a neutral way.?’
In the examples of religious freedom and homosexual conduct it is usually clear
that the state can and should remain neutral by delegating decisions to the private
sphere — although even here the boundary between the public and the private can
be open for discussion, as is shown for religion in the case of the Israel-Palestine
conflict and for homosexuality regarding the question whether or not homosexual
couples should be allowed to adopt children. But the boundary between the pri-
vate and the public becomes even more problematic in the examples of the nature
lover and abortion. Whatever decision the state makes in these matters — even just
the decision to do nothing — one conception of the good life will be favoured over
another.

In sum, both Ackerman and Rawls argue that the state should not interfere in
people’s beliefs, or in their capacity to lead their lives according to their own com-
prehensive moral doctrines — as long as this does not harm others. Ackerman takes
this idea much further than Rawls. For him, it means that the state’s decisions should
only be based on reasons that all could reasonably endorse and this entails that no

26 Thomas Nagel (Summer 1987), page 216.
27 Bert Van den Brink (2000).

28 MLJ. Sandel (1998a), page 20. The same holds for other issues that liberals do not want the state
to inference in, such as pornography, homosexuality, or contraception. See Nagel (1987).

29 This was argued by Guess (2001), and has also been defended by Michael J. Sandel (1998b).
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appeals to comprehensive doctrines should be made in the public political arena.
While my criticism of conversational restraint applies to a lesser degree to Rawls,
because he argues that public reason should only be used for constitutional essen-
tials and the “public political forum’, Rawls does rely on the distinction between the
public and the private that I have called into doubt.>* Ultimately, when decisions
favouring certain policies are made, even if comprehensive notions of the good are
not expressly excluded from political debate, within a liberal structure certain views
will be favoured over others. This means that while participants in a debate regard-
ing, for example, abortion may be free to bring up religious arguments, they will
know beforehand that a ‘neutral’ liberal government will never adopt their view-
points. The same could be argued for biotechnology. Extrinsic objections are often
more in line with liberal views, because they are perceived to rely less on com-
prehensive notions of the good than intrinsic objections. While participants in a
debate may be allowed to use intrinsic arguments, they will experience a liberal
bias for extrinsic arguments when the government takes policy decisions, because
liberal governments will seek to remain neutral between different comprehensive
doctrines. However, in my eyes the state can remain neutral while still considering
reasons drawn from comprehensive doctrines. Why this is so, will become clearer
when we take a closer look at the second, related, distinction liberals draw on, that
between ethics and morality.

3.5 Morality Versus Ethics

There are two main ways to distinguish ethics from morality. In the first, more tra-
ditional approach, morality refers to a system of moral norms, which tell us how we
should act in order to bring about or express a value, which can be described as a
state of affairs that is an end in itself — such as happiness or life. Ethics is the system-
atic or scholarly study of morality. However, in recent decades, in moral and political
theory a second distinction between ethics and morality has been employed, which,
stated simply, equates ethics with the particular and morality with the universal.
Robert Piercey defines morality as,

a peculiarly modern type of practical reasoning, one in which rights, universal duties, and
categorical obligations are central. Ethics, by contrast, is an older and fuzzier-edged kind
of practical thinking. It reflects on the good life more broadly, and it is intimately bound up
with the values and self-understandings of concrete historical communities.3!

30 However, what remains unclear in Rawls’ work is why comprehensive doctrines should not be
relied on when it comes to constitutional essentials, but they should when it comes to particular
policy decisions. In The Idea of an Overlapping Consensus, he argues that it would be unreasonable
for people who draft the constitution to want to rely on their comprehensive doctrines because then
they would use state power to correct those who disagree with them. However, why would these
people not be unreasonable if they wanted to force their comprehensive views on others when
specific public policy decisions are involved? Rawls (1987).

31 Robert Piercey (2001), page 53.
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According to this modernist conception of morality, there are universal goods: goods
that every person can recognize as goods. As ethics, on the other hand, is not
universal, but rather context-dependent, ethical values constitute people’s private
morality. One scholar who proposes to use this distinction is Jiirgen Habermas,
who reserves the term ‘ethics’ for ‘notions of the good life’ or ‘substantive
ideas of personal excellence’.’> Every person gives shape to her own notion of
the good life, and comprehensive notions are therefore not generalisable. Rather,
they could be regarded as ‘personal preferences’.>3 Morality, on the other hand,
is comprised of reasoning based on moral categories that every rational person
should accept.

This distinction between ethics and morality plays a role in the debate about the
extent to which governments can, and should, remain neutral regarding normative
matters. Liberals emphasise the universal character of morality, which forms the
basis of, for example, universal human rights, while at the same time recognizing
the plurality of conceptions of the good life that exist in society. These different
conceptions of the good life are a matter of people’s private morality that states
should not interfere with. Communitarians, on the other hand, ascribe a more per-
fectionistic role to the state; the state should favour certain goods over others, and it
can, and should, therefore, not remain neutral regarding conceptions of the good life
either. Liberals, in turn, criticise communitarians for not recognizing ethical plural-
ism (i.e. diversity of conceptions of the good life that exist in society) and for not
being able to guarantee minority rights.>* Wibren van der Burg and Frans Brom
argue, however, that ‘active state neutrality’ offers an intermediate position that rec-
ognizes the strengths of both theories. They distinguish between conceptions of the
good, the good life, and the good society. Certain goods figure in a specific con-
ception of the good life, but a conception of the good life is more than simply the
sum of everything that someone regards as goods. Similarly, a good society is more
than the sum of the good lives of its citizens. States cannot remain completely neu-
tral regarding conceptions of the good society; they need to operate according to
certain ideals, for example regarding justice. States cannot remain completely neu-
tral regarding goods either. Rather, the question is regarding which goods it should
and regarding which it should not remain neutral. Furthermore, if a liberal state
values plurality, it should stimulate a wide range of possible ways of life for its
citizens to choose from. This entails that states support certain ways of life, such
as those of minority groups, in order to provide them with equal opportunities to
live their good lives. This is what is meant by active, as opposed to passive, state
neutrality.

32 Van den Brink (2000), page 18. Van den Brink draws on the distinction between the moral and
the ethical that Habermas develops in ‘On the Pragmatic, the Ethical, and the Moral Employments
of Practical Reason’, in Jiirgen Habermas (1993).

33 Van den Brink (2000).

34 See Wibren Van der Burg and Frans W.A. Brom (1997), page 53.
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Even though the idea of active state neutrality is not blind to the communitarian
critique of liberalism, it is still primarily liberal in its orientation. It still rejects a
communitarian reading of goods and the good life. As Piercey puts it:

communitarians reject the liberal conception of the state in favour of one with a richer and
more historically specific view of the good. Liberals we might say, want the state to be in
the morality business, while communitarians want it to be in the ethics business.>

Rawls proposes a ‘thin theory of the good’, consisting of basic goods that are univer-
sally accepted as goods, and argues that the state should remain neutral regarding all
other goods. This appears to mean that while states cannot remain neutral on moral-
ity, they should remain neutral regarding ethics. Non-basic goods are not universal,
and therefore not generalisable, and they should remain in the private realm. The
fact that in society we encounter a plurality of conceptions of these non-basic goods
and of the good life is, in theory, not politically problematic for liberals, as these
conceptions comprise the realm of ethics, and they are not properly the subject of
public life. According to Van den Brink, for liberals,

the moral is one while the ethical is many. And, at least for normative political theory, the
moral must be more real than the ethical, because — so the assumption goes — we all share
the same capacities for moral action, while we are deeply divided over ethical questions of
personal excellence.®

This liberal view presupposes, erroneously I believe, that we can neatly separate our
moral from our ethical views. Even though ethics and morality can be distinguished
analytically, they are not so easily separated in practice, and I think that neither
of the two should be accorded more priority than the other. Even though I agree
with Rawls that there are basic goods, or shared values (in other words, the stuff
of morality), I think these have to be abstracted from people’s broader views about
the good and the good life (the stuff of ethics), but they are not prior to them in the
way liberals suggest. Rather, basic goods are embedded within our broader views
and only get shape through them. In practice an interaction between the two always
takes place, which makes it problematic to privilege one over the other. Both Rawls
and Habermas, however, accord priority to morality over ethics, and thereby to the
universal over the particular (or, in Rawls’ terms, to the right over the good).?’
Piercey similarly argues that we cannot privilege morality over ethics or vice versa,
because the two are not as opposed as is often made out; ethics and morality need
each other in order to be what they are. Against Habermas he claims that ‘there can
be no procedure for testing moral norms that is completely separate from any shared
ethical understanding ... Agents can be moral only if they have the good fortune
of belonging to a certain kind of ethical community.’3® We are educated as moral
beings in a specific historic and cultural context and we could not participate in a

35 Piercey (2001), page 54.
36 Van den Brink (2000), page 19.
37 See John Rawls (1988).
38 Piercey (2001), page 65.
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moral discourse such as Habermas envisages, if we had not learned certain virtues
which enable us to test moral norms. These virtues are derived from a particular, not
a universal, context.>?

3.6 Broader Views

When we come together in public life in order to deliberate on important political
decisions, we cannot easily separate universal, basic, goods from our context-
dependent particularistic conceptions of the good. In many political debates involv-
ing moral issues we would be abstracting too much from the real issues that move
participants in the debate if we would only allow them to speak about universal
moral goods and not about wider ethical contexts. Framing debates only in terms
of universally acknowledged goods does not seem to do justice to the way in which
people reach moral viewpoints. As I illustrated in Chapter 2 in reference to biotech-
nology, moral viewpoints are often based on broader beliefs about what constitutes
the good life and even on worldviews and metaphysical beliefs. Moving these off
the conversational agenda is done at the risk of creating an artificial debate; in
other words, if we can only speak in terms of universal goods that everyone can
acknowledge, we are missing the essence of disagreement about many moral issues.
Separating universal or shared values from so-called personal values discounts the
way in which participants in a debate experience the intractable conflict they are in.
Indeed, the fact that they experience the conflict as intractable is precisely due to the
inseparability of their broader or more fundamental evaluative views from the more
generalisable views they hold.

This point is demonstrated regarding the abortion debate by Simona Goi, who
argues that people’s positions on abortion cannot be understood apart from their
wider metaphysical views about what constitutes human life and personhood, or
from their views about, for example, the role of the family in society and the role
of women in families. If we require these people to argue the issue only in general-
isable terms and with reference to universal goods, we are avoiding the real issues.
In Goi’s words: ‘a particular position on abortion cannot be considered apart from
the broader set of assumptions that constitute an individual’s or a group’s world
view. ..we cannot presume to frame the issue in terms that are abstract from the
background beliefs of different groups’.*® Constraining political deliberation by
allowing participants to talk only about matters of morality, whilst leaving ethics
out of the discussion — as liberals like Bruce Ackerman propose — seems to cut off

39 On the other hand, against Williams, who proposes to privilege ethics over morality, Piercey
argues that there are at least some abstract universal obligations (in other words morals) that
ethics is subject to. Ethics and morality should not be regarded as opposed categories, but rather as
different aspects of life’s experience that we cannot disconnect in practice.

40 Simona Goi (2005), page 65.
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people’s reasons from the grounds they have to advance those reasons in the first
place. Van den Brink makes a similar point when he argues that the problem with
reserving moral reasoning for public matters and ethical reasoning for private ones,
is that

‘it — perhaps unwillingly — presupposes a conception of personhood that borders on the
schizophrenic. It expects citizens to be able to largely abstract from personal interests,
attachments and purposes in their public lives (the life of autonomous, reasonable and
generalisable reasons and actions), while it encourages these same citizens to find their

personal fulfilment in substantive and possibly controversial notions of the good in their

private lives”.*!

He goes on to ask ‘is it not true that we cannot act autonomously and reasonably
without being motivated by personal (ethical) convictions?’.*?

I argue that through deliberation we might be able to identify shared (though
not necessarily universal) values that point to basic goods, but we cannot deter-
mine beforehand what these basic goods are and that they alone are open for
political deliberation. In summary, I do not believe that citizens can, nor should,
leave their comprehensive views of the good life behind when they come together
in public life to engage in political deliberations. Broader moral views should
be allowed in deliberations in all spheres of civil society and government. State
neutrality does not necessarily need to be guaranteed by distinguishing morality
from ethics and subsequently moving ethics off the political agenda. State neu-
trality could also be defined, actively, as providing every citizen, no matter what
conceptions of the good life she holds, with the equal opportunity of taking part in
public debate.

According to my first set of arguments to favour the deliberative over the polit-
ical liberal solution, no neutral way exists to determine what should belong to the
public and private spheres. In most conflicts, particularly in unstructured ones like
the biotechnology debate, state non-interference is not as neutral as it appears.
Moreover, in practice we cannot disconnect our ethical and moral convictions and
relegate the ethical ones to the private sphere. We would not be doing justice to the
importance that people attach to their own views and opinions if we allowed them
to only draw on values that could be universally endorsed. I concluded that state
neutrality can still be maintained even if comprehensive doctrines enter political
debate, if neutrality is defined actively, as providing citizens with equal opportuni-
ties to participate in public debate. In other words, rather than constraining debate
on comprehensive doctrines, governments should enable debate about conflicts that
are based on disagreements stemming from these doctrines. Now I will turn to my
second set of arguments.

41 Van den Brink (2000).
42 Ibid.
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3.7 Opinion Transformation

As we have seen, the main reason why liberals want to restrain the use of non-public
reasons is that they think that the exercise of political power by the state is only legit-
imate when it is based on reasons that could be agreed to by everyone. According
to Stefan Grotefeld, the underlying motivation for this aim is that according to
liberals this is the only way that citizens can show respect for each other as free
and equal persons.43 Grotefeld argues, however, that for citizens to show each other
such respect, they need not refrain from referring to their comprehensive doctrines.
In his eyes, the liberal condition of exclusion of comprehensive views is based on
a narrow view of normative argumentation, which presupposes that citizens have a
more or less stable and unified point of view. For if two citizens each have a sta-
ble, unchangeable point of view, there seems to be no point for them to provide
each other with insight into their views. In that case, they have no hope of ever con-
vincing each other of the correctness of their views and they might as well leave
their comprehensive views out of public debate. Grotefeld follows Michael DePaul,
who argues that this narrow view of moral argumentation runs along the follow-
ing lines: every person has a set of more or less stable beliefs, which she draws on
when providing others with reasons for a certain position. When she tries to con-
vince someone else of the correctness of her position, she connects to the types of
inference that that person accepts. Additionally, she can provide new facts which
will change that person’s position or she can show that there is an inconsistency
within that person’s set of convictions. This entails that all changes that one brings
about in somebody’s opinions are based on a relatively settled set of convictions.
However, DePaul argues, correctly in my view, that other legitimate forms of moral
argumentation are possible.** For example, when an environmentalist’s view of the
good life consists of a life led in harmony with the species around us and she there-
fore favours the protection of a nature area that others — whose main concern is with
economic growth — would like to see turned into a shopping mall, she can try to
argue her case by drawing on her comprehensive views. She could explain what it
means to her to live in harmony with nature, for example that it means not giving
automatic priority to human interests. By articulating her comprehensive views she
is trying to make her opponents understand her reasons for her position and how her
different beliefs relate to each other. Even though this might not happen often, it is
certainly possible that she convinces other people of her point of view, by exposing
them to alternatives to their own values and worldviews. After all, we do at times
revise part of our set of convictions after reading or hearing about alternative views
or ways of living. We do not only change our convictions after hearing generalised
arguments that we already accepted. Moreover, this example again points out that
this woman would be abstracting too much from the real content of her arguments

43 Stefan Grotefeld (2000).
44 Michael R. Depaul (1998).
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if she could only use arguments that she already knows are acceptable to her oppo-
nents. She would then not be advancing her own point of view, but some abstract
generalised point of view.

The woman in our example is appealing to her opponents’ reason and there is
nothing in this course of action that fails to treat them as free and equal persons.
After all, others would also be allowed to appeal to their own comprehensive views.
A liberal could object that, of course, simply offering somebody else one’s own
comprehensive views does not fail to respect others as free and equal, but rather
the state would not be respecting them if it would enforce decisions based on one
group’s comprehensive views and not those of another group. However, if the state
has given everyone the equal opportunity to advance their own views, without itself
taking a predetermined stand on the issue, we could still say that each citizen has
been respected as free and equal. The main concern of this approach for liberals
remains the protection of a minority against majority views. However, as I have
argued before, on public issues decisions will have to be made and it is not alto-
gether evident that a system that excludes comprehensive reasons succeeds better
in protecting minorities than a system that allows them; perhaps even the oppo-
site is true — provided that certain background conditions are met. Considering that
the question of what properly belongs to the private and public spheres cannot be
settled in advance, it makes more sense to allow comprehensive views in public
debate, so that it can be established through this debate what views are and are not
allowed. Moreover, if participants in a debate are allowed to explain the broader
picture to explain where their viewpoints are coming from, there is more chance
that participants will reach mutual understanding. After all, how can we achieve
mutual understanding if we do not get to properly explain our views?*> Furthermore,
the static view of people’s opinions denies the nature of citizens as independently
thinking persons who consider and test arguments before they draw their own con-
clusions; ironically, it is precisely this independently thinking character of persons
that liberals wish to respect.

3.8 Aggregation and Bargaining

The idea underlying the alternative style of moral argumentation proposed by
DePaul is that the exposure to other views can influence our own set of convictions;
in other words, opinion transformation can take place through the confrontation with
viewpoints other than our own. The liberal idea that citizens have stable and unified
points of view from which they abstract the reasons they bring into public debate

45 As Mulhall and Swift argue, Rawls takes the burdens of judgment that lead to reasonable dis-
agreement so seriously that he seems to overlook the possibility that reasonable agreement can in
fact sometimes be reached on conceptions of the good Mulhall and Swift (1996). If it were indeed
the case that people could never reach agreement on conceptions of the good, then there would be
little motivation to discuss conceptions of the good in public.
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does not account for the fact that many people’s views are actually quite fragmented
and it discounts the potential of opinion transformation. The ‘static’ view of citizens’
opinions has been criticised from a green political theory perspective, because it
discounts the influence of social structures in personal opinion (and preference) for-
mation.*® Political liberals seem to assume that the moral views that people profess
in the public sphere are fixed and crystallised opinions and that they have stable
interests that merely need to be weighed against each other rationally. This denies
the dynamic character of opinion formation regarding unstructured problems such
as the biotechnology controversy. In the public arena we need to choose a method
that makes it possible for people to engage in social learning and further develop
their views, and as I will argue now this is best done by using the mechanism of
deliberation.

The liberal static view of citizens’ opinions is reflected in actually existing liberal
democracies’ most common mechanisms to make decisions on regulation in the face
of disagreement, namely preference aggregation (or voting) and bargaining. These
traditional mechanisms for social choice have come under attack in recent years.
Social choice theory demonstrates that the aggregation of preferences through vot-
ing is inherently problematic, because when there are more than two options to
choose from, there is no clear and non-arbitrary method for aggregating prefer-
ences in a way that does justice to the voters’ positions.*’ This is, among other
reasons, because ‘voting cycles’ can occur, where option A is favoured over option
B, option B over C, but option C over A. Therefore, ‘different mechanisms [such as
the majority rule or positional rules] will always yield different collective choices
from identical distributions of individual preferences’.*® An ancillary problem with
the simple aggregation of individual preferences is that it leaves no room for alter-
native policies or compromises, as voters can only choose between a predetermined
or untested menu of options.

A social choice mechanism that does leave room for compromise is that of
bargaining, or ‘partisan mutual adjustment’.*® Traditional liberal pluralistic theory
regards political decision-making as a bargaining process between different inter-
est groups that all lobby governments to favour their interests. This model, which is
most clearly exercised in American politics, takes all political preferences as expres-
sions of interests. One problem with this assumption is that it treats ‘even matters of

46 See Robyn Eckersley: In liberalism “all citizens/consumers are considered equally free and
unencumbered agents and therefore equally capable of making independent choices, that all indi-
viduals are antecedently individuated or fully formed prior to making choices, that such choices
should be accepted at face value.” Behind this critique lies the familiar communitarian criticism of
the liberal unencumbered self. Robyn Eckersley (2004), page 97.

47 David Miller (1993). Another problem with voting is ‘strategic voting, which means misrep-
resenting your true preferences when you vote with the aim of increasing the chances of your
favoured option’. Miller argues on page 79 that voters would be less likely to do this after they
have met each other in a process of deliberation.

48 Dryzek (2000), page 35.

49 This term originates with Charles E. Lindblom (1965).
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principle as though they were conflicts of interest’.? This means that fundamental
moral views are on a par with material and selfish interests and that the strength
of people’s convictions does not seem to matter. The degree of a person’s convic-
tions rather seems to be measured by how much that person is willing to invest in the
issue. This, in turn, is dependent on how much a person can invest in general, in other
words, on the person’s material resources, and on a person’s leverage power, which
is dependent on their status in society. According to critics like William Connolly,
reaching social choices through bargaining favours powerful elites and disregards
the preferences of large segments of society.’! Moreover, in the case of a persis-
tent or even intractable conflict, bargaining does not do justice to the stakes that
are involved. Bargaining on such issues, especially when the conflict is traceable to
fundamental value or metaphysical disagreements, would require one to treat one’s
fundamental convictions as something negotiable. However, if people could do this,
there would be no fundamental conflict in the first place.’> According to deliber-
ative democrats, the process of deliberation is a fairer and more reliable method
for reaching social choice, because it offers the possibility of preference or opin-
ion transformation. As the exchange of ideas prior to voting can help to clarify and
narrow down the set of options to vote for, deliberation as a social choice mech-
anism avoids problems like voting cycles. The process of deliberation also meets
the mentioned objections against the bargaining model, as it is more inclusive and
participatory.

3.9 Deliberation

So far, I have argued that the liberal neutrality thesis is misguided for several rea-
sons. Firstly, it relies on two problematic distinctions, namely between the public
and the private spheres and morality and ethics. I have argued that while these dis-
tinctions can serve useful heuristic purposes they cannot play the role they have
been ascribed by liberals. There is no neutral a priori way of deciding what should
belong to the public and what to the private sphere. Moreover, morality and ethics
are two inseparable sides of the same coin and we should not give priority to one
over the other. The conversational restraint that is based on these distinctions is
neither desirable nor necessary in order for governments to retain a neutral position,
nor for citizens to show each other respect as free and equal persons. Conversational
restraint does insufficient justice to the importance people attach to their own opin-
ions and the way these were formed. This becomes especially pressing when we
are dealing with unstructured problems, including controversy about novel tech-
nologies, because opinions about these are still in the process of being articulated.
A second problem with conversational restraint as a neutrality device is, therefore,

30 David Schlosberg (1999), page 6. Schlosberg quotes Robert Wolff (1965), page 21.
31 William E. Connolly (1969), page 16.
52 James Bohman (1996).



82 3 Constraining or Enabling Dialogue?

that it precludes the possibility of preference or opinion transformation, which is
particularly problematic for problems that are still in a dynamic process. In this
section I want to elaborate this suggestion by arguing, firstly, that the liberal require-
ment of conversational restraint gives rise to some problems that could be solved by
deliberation and, secondly, that there is a strong link between pluralism and public
deliberation.

One problem of conversational restraint is that by not speaking about what
divides us we do not learn about other people’s points of view and we can only
assume that they may have good reasons for their positions, but that we do not share
them. We do not have to engage with our opponents’ viewpoints, because we will not
likely come to agree anyway. This amounts to an attitude of mere toleration of each
other’s viewpoints and misses the opportunity to build mutual respect. Toleration in
the sense I use the term here is something akin to indifference and betrays the atti-
tude that we do not care what another person thinks or believes. Showing respect, on
the other hand, involves a recognition that other people might have their own good
reasons for their views. In practice, the social choice mechanism of voting also fails
to bring mutual understanding, because citizens are not required to understand and
identify with their fellow citizens’ points of view; something they would have to do
in a public deliberation. The simple aggregation of preferences avoids the level at
which conflicts actually take place — often the level of values and worldviews — and
this may make conflicts even more intractable.

Furthermore, through the requirement of conversational restraint liberals lose the
opportunity to identify wrong positions. While it is often not possible to identify
the one right solution, it is still possible to identify wrong solutions. In a delib-
eration it can, for example, be shown that certain arguments are not coherent and
that, therefore, certain positions are wrong. The decision to effectively move issues
about which disagreement exists off the political agenda precludes the possibility
of determining which positions fall in the range of acceptable options, because it
cannot distinguish right from wrong positions. Even though by focusing on rea-
sonable pluralism liberals claim to distinguish right from wrong solutions to moral
dilemmas, their decision to move issues about which moral disagreement exists off
the political agenda means that it has to be possible at the outset to establish which
positions are reasonable and which are not. It appears that a position is reasonable if
it does not conflict with the liberal view of the right, but this solution has a distinct
unneutral ring to it.

I have one last, positive, reason for responding to pluralism with deliberation.
One way to reach agreement in the face of pluralism is to find values that are shared
by the different sides to a disagreement, and work from these. This will not neces-
sarily lead to agreement, but as Gutmann and Thompson argue, at least ‘deliberation
can clarify the nature of a moral conflict, helping to distinguish among the moral,

the amoral, and the immoral, and between compatible and incompatible values’.>?

53 Amy Gutmann and Dennis Thompson (1996), page 43.
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Deliberation can, in other words, clear up the source of disagreements. Participants
in deliberation can, for example, discover whether a disagreement is purely based on
an absence of information or a misinterpretation of facts, and therefore is purely a
factual disagreement or whether their disagreement is in fact based on value or even
metaphysical differences. Deliberation will also help them to understand exactly
what values or worldviews they disagree about. Moreover, deliberation might help
to find alternative courses of action.

My criticism of conversational restraint and my view that broader issues should
be allowed in public deliberation raises the question whether just any views should
be allowed in public debate. In Chapter 4 I will devote more attention to this ques-
tion, but some preliminary remarks are in order here. Firstly, views that hinder public
debate itself — such as views that do not consider all participants as free and equal,
or those views that would condone the use of threats or violence against other par-
ticipants — should not be allowed. Secondly, I pointed out above that the paradigm
cases of state neutrality concerned those practices or beliefs that can be relegated
to the private sphere because they do not interfere with other people’s practices or
beliefs — religion and sexual conduct between consenting adults being the primary
examples. I argued that not many practices or beliefs actually constitute true private
cases, because most issues about which moral disagreement exists concern public
goods on which state regulation is necessary. In my view those issues that do not
need a public resolution — namely those practices and beliefs that do not interfere
with other people’s practices and beliefs — do not belong to the realm of political
debate. Of course, in line with my earlier points about the normative aspects of the
terms ‘public’ and ‘private’, I do not regard these two categories as either objec-
tive or static; rather, the question as to what constitutes public and private matters,
again, should be open for public debate. It follows that I do not want to argue that
we need political deliberation about the question what comprehensive doctrine, for
example what religion, is the correct one. This is not necessary, because citizens
can profess their faith without compromising other people’s opportunity to profess
theirs. I therefore agree with Bruce Ackerman that we should not use public deliber-
ation in order to determine which comprehensive doctrine, such as a religion, is true.
Even though citizens can certainly have debate about this question, it is irrelevant to
politics, because one person’s opportunity to believe in a certain religion does not
interfere with that of another, and, therefore, the state does not have to proscribe
(nor can it logically proscribe) what beliefs people should have.’* However, that
does not exclude the option of bringing certain religious beliefs into a discussion
about something which is deemed a public issue.

34 Of course, this is open for debate in cases of religious conflict such as the aforementioned case
of Israel and Palestine, but ideally in a deliberative democracy citizens would have no reason or
motive to discuss the validity of specific religions in a political context.
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3.10 Criteria for Dealing with Intractable Disagreement

In the next chapter, I will elaborate on deliberative democracy and address the ques-
tion of how we could deal with persistent, intractable, disagreement through public
deliberation. But here I must address one issue that precedes this question and that
relates to the central question of this book: How should we deal with intractable dis-
agreement in the face of pluralism? From my foregoing account it becomes clear that
when we are dealing with intractable problems such as the biotechnology contro-
versy we are dealing with issues that move people deeply and that cannot be simply
relegated to the private sphere. We are, furthermore, dealing with many opinions
that are still being developed. In order to be able to deal with these in the political
arena we need public deliberation that fulfils three criteria. These criteria can also
guide us in the next chapter.

e Firstly, the criterion of non-exclusion states that no reasonable views should be
excluded from public deliberation. More views should be included in the range of
‘reasonable’ views than traditional liberals allow when they are using this term.
My arguments against conversational restraint support this criterion. Moreover,
this criterion is based on the respect that governments owe their citizens and this
includes respect for their opinions and their intellectual capacities. The confronta-
tion with others and their diverging points of view is necessary to stimulate these
intellectual capacities. Furthermore, given the fact that in the real world we are
confronted by certain limitations, such as the condition humaine or the burdens of
reason, it is always possible that certain entrenched beliefs or views turn out to be
mistaken. In such a world it is of utmost importance that there are different lines
of thought that can be tested against one another. Even if engaging with views
opposed to our own does not change our views, at least it helps us clarify and
strengthen them. Finally, when we are dealing with new issues about which opin-
ion formation is dynamic it is premature to exclude any arguments at the start;
we need all arguments to come to light in order to aid opinion (trans)formation.

e Secondly, the criterion of absence of power differences states that in public delib-
eration decisions should not be forced by powerful groups upon people with less
power. This criterion is based on the critiques of voting and bargaining. If we
want to stimulate preference and opinion transformation the quality of arguments
should be the decisive factor and not external power, as is the case with bargain-
ing or majority power. What we are after is not equal vote — like in the mechanism
of aggregation — but equal voice. In order to achieve equal voice it is important
that everyone gets an equal opportunity to take part in the deliberations that are
part of the decision-making process. This is only possible when power balances
are avoided as much as possible.

e Thirdly, the criterion of open-endedness states that the outcomes of a public
deliberation should in principle be revisable. This criterion follows from the view
that opinion transformation should be possible before decisions are taken. Again,
in the real world we are faced with limitations — on human knowledge, inter-
pretation, and the complexity of our problems — and this entails that we are
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likely to make wrong decisions at times. Decisions should, therefore, be revis-
able when new information or arguments come to light. Moreover, if we want
to show respect to all persons and their opinions we should keep the possibil-
ity open that any group’s views may at some point be favoured. In order to give
those whose preference was not realised in a specific decision — those who lost
the conflict, in other words — the opportunity to revise decisions in future these
should in principle be open-ended. As James Bohman argues, deliberation is fair
if it makes ‘possible continued participation of all groups in a common delib-
erative framework’.> One reason why people in intractable conflicts sometimes
resort to violence (for example, killing abortion doctors) or sabotage (for exam-
ple, destroying test fields of GM crops or liberating test animals) is that they
feel their views are sidelined and not taken seriously, and therefore, they have no
other means available to be heard. If deliberation is inclusive and open-ended the
disaffected will have more reason to accept decisions that they do not agree with
as nevertheless legitimate. Of course, the possibility of revision does not neces-
sarily lead to acceptance when people’s preferences have not been fulfilled, but
they may at least come to understand that they will still have a reasonable chance
in the future to influence decisions. I will put these criteria to practice in the last
part of the next chapter, when I unfold what version of deliberative democracy I
support.

3.11 Conclusion

In this chapter, I have argued that the possibility of meaningful discussion in the
face of intractable disagreement implies that it is not necessary to privatise moral
conflicts, as political liberals demand. The latter — albeit not all to the same degree —
argue that we should only have political debate about what procedures we should
employ to ensure people’s co-existence in society, and these procedures should be
neutral regarding specific conceptions of the good life. Disagreements based on
comprehensive notions of the good life should therefore be moved off the politi-
cal agenda and should only be discussed in private. Only moral viewpoints that are
generalisable belong in the public sphere. I have shown that doubt can be cast on the
distinction between such moral viewpoints and notions of the good life; rather, these
are interconnected. We cannot expect citizens to leave their comprehensive notions
of the good life behind when entering the public sphere, because their moral view-
points rely on these. Conversational restraint demands of people to hold back exactly
on those issues that they deem very important. Moreover, where public goods, such
as natural or environmental goods, are involved, the state cannot simply refrain from
interference, because many conflicts about how to deal with public goods are based
on the kind of disagreements about values and worldviews which liberals would

55 Bohman (1996), page 96.
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like to relegate to the private sphere. While collective decisions have to be made
regarding public goods, citizens would not want their government to simply follow
the majority view, because it is always possible that the majority view is mistaken.
Dialogue is important in this context, because it brings to light all the different
perspectives on a problem and it can provide governments with the arguments that
they have to weigh against one another before making a decision.

If the government would simply relegate an issue to the private sphere, and there-
fore not take a stance, this would effectively mean choosing one value over the
other, as the case of abortion shows. The problems with the public/private distinc-
tion reveal the failure of liberalism to remain completely neutral; it has an inherent
bias towards certain values, such as individual autonomy. It appears, then, that lib-
eralism as it stands now is not neutral enough to accept all relevant positions in a
specific problem area. My hypothesis is that, in theory at least, deliberative democ-
racy conforms better to liberalism’s own core ideals of liberty and equality in so far
as it avoids the inequality in decision-making power that we encounter in bargaining
and in so far as it does not exclude groups on the basis of views that are part of their
comprehensive notions. Deliberative democracy still favours state neutrality, albeit
in a more active sense. In my view, deliberative democracy can be more sensitive
to some of the nonneutral consequences of liberalism, especially because it allows
people to draw on their comprehensive notions.

I have argued that the political liberal view of what properly belongs to the
domain of politics precludes too many issues about which moral disagreement
exists. The question as to which issues should be discussed in the public sphere
is a topic of discussion in that public sphere itself. Moreover, public deliberation
offers a way to find shared values or at least clarify the nature of a moral conflict,
or find alternatives. Public deliberation, therefore, provides a better response to the
existence of pluralism than voting or bargaining. The idea of public deliberation
is central to the theory of deliberative democracy, which is the topic of the next
chapter.
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Chapter 4
Deliberative Democracy and Its Limits

Bernard (Minister’s Personal Assistant): “What’s wrong with
open government? Why shouldn’t the public know more about
what’s going on?”.
Arnold (Prime Minister’s Permanent Secretary): “Are you
serious?”.

Bernard: “Well. .. .yes sir. It is the Minister’s policy after all”.
Arnold: “But that is a contradiction in terms. You can be open
or you can have government”.

Bernard: “But surely, the citizens of a democracy have a right
to know”.

Humphrey (Permanent Secretary Sir Humphrey Appleby): “No,
they have a right to be ignorant. Knowledge only means
complicity and guilt. Ignorance has a certain dignity”.
Bernard: “But if the Minister wants open government. ..”.
Humphrey: “You don’t just give people what they want if it is
not good for them. You don’t give brandy to an alcoholic”.
Arnold: “If people don’t know what you’re doing, they don’t
know what you’re doing wrong”.

Humphrey: “Can you keep a secret?”.
Bernard: “Yes”.

Humphrey: “So can 1.

Yes Minister (BBC, February 25, 1980): Open Government

A well-functioning system of democracy rests not on preferences
but on reasons.

Cass Sunstein, 1997, ‘Deliberation, democracy and
disagreement’’

4.1 Introduction

As I argued in the previous chapter, I share liberal democrat Bruce Ackerman’s
diagnosis of why we need dialogue: the only hope people who disagree about
the moral truth have to solve their problems of co-existence is to talk about

! Cass Sunstein (1997).

B. Bovenkerk, The Biotechnology Debate, Library of Ethics and Applied Philosophy 91
29, DOI 10.1007/978-94-007-2691-8_4, © Springer Science+Business Media B.V. 2012
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them.?2 However, I do not share Ackerman’s vision of the how of dialogue: con-
versational restraint about the content of our moral disagreements. In contrast,
I argued that public deliberation about broad moral views provides a better way
of dealing with intractable disagreement than constraining debate about ‘compre-
hensive views’. In fact, we cannot separate our comprehensive views from our
political views. In order to test my views in practice, I will shortly make a com-
parative analysis of two practices in two countries in which public deliberation
has been used to reflect on animal and plant biotechnology. But first I need to
examine the case for public deliberation, provided by the theory of deliberative
democracy.® After all, deliberative democracy — sometimes also termed discursive
or communicative democracy — is the theory that centers on the ideal of preference
or opinion transformation through public deliberation. Before I test the merits of
public deliberation in practice, I need to examine what problems have been encoun-
tered in the theoretical analysis of deliberative democracy and that is the focus of
this chapter. This chapter, in other words, aims to give a political philosophical
answer to the question of ‘how dialogue?’. Under what conditions can we deal with
intractable moral disagreement through public debate, and what obstacles may we
encounter?

I start out by providing a framework for this chapter by firstly, introducing three
core questions that I think make ‘dealing with intractable disagreement’ opera-
tional. These questions are (1) what should be the goal of deliberation? (2) what
type of argument should we deem valid in the debate? and (3) who should par-
ticipate in the decision-making process? These three questions will structure the
remainder of the chapter. Secondly, I introduce the central elements of theories
of deliberative democracy by looking at both the practical and the theoretical
reasons that have been given for the call for more public deliberation. These
reasons reflect the normative assumptions that underlie deliberative democracy.
I explain that they demonstrate both an ideal of quality of argument and of inclu-
siveness and I argue that a tension exists between these ideals. Sometimes one
of the two ideals has to yield in order to achieve the other. How one makes the
choice between these two ideals has repercussions for the main question of this
chapter, namely how public deliberation could deal with intractable moral disagree-
ment. This tension can, then, also be discerned within the three mentioned core
questions.

I furthermore elaborate how certain leading proponents of deliberative democ-
racy have dealt with intractable disagreement by investigating how they answer
my three core questions. It will become clear that for some deliberative democrats
an important goal of deliberation is reaching consensus. This goal, again, forms

2 See Ackerman (1989).

3 Asis pointed out by several deliberative democrats, the idea of deliberation is not new in politics,
but goes as far back as the time of Aristotle. According to James Bohman, ‘although the idea can
be traced to Dewey and Arendt and then further back to Rousseau and even Aristotle, in its recent
incarnation the term stems from Joseph Bessette, who explicitly coined it to oppose the elitist or
“aristocratic” interpretation of the American Constitution’. See Bohman (1998), page 400.
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a tension with the other two goals of quality and inclusiveness. The tensions
I describe also motivate some of the critiques that have been mounted against delib-
erative democracy, in particular those put forward by liberal democrats, difference
democrats, and agonistic democrats. I consider (possible) responses to these cri-
tiques and elaborate what version of deliberative democracy I support with regards
to the three core questions.

4.2 Framework

The main question of this chapter is how deliberative democracy could deal with
the existence of intractable disagreement, particularly regarding novel technologies.
I will shortly introduce the central elements of deliberative theories of democracy,
but first I need to clarify what I understand by ‘dealing with intractable disagree-
ment’. In order to make dealing with intractable disagreement through public debate
operational, I think three core questions need to be answered: Firstly, what is the
goal of deliberation for different proponents of deliberative democracy? Secondly,
what type of arguments do they deem valid in the deliberation? And thirdly, who do
they think should participate?

4.2.1 Three Core Questions

Why are these three core questions important for the way we deal with intractable
disagreement? First of all, ‘dealing with’ can mean a variety of things. It can mean
‘resolving’ the conflict, for example by reaching agreement or consensus. It can
also mean ‘managing’ the conflict, for example by redefining the problem area,
moving the contentious issues off the agenda, or by agreeing on a neutral deci-
sion procedure such as voting, or letting an authority, such as an expert committee,
decide. ‘Dealing with’ can even mean letting the conflict persist. Letting the con-
flict persist does not have to mean that nothing is won by debate; we can still learn
from the conflict, so that even if not all agree on the decision made it is at least
a better informed decision. Moreover, when the conflict persists, through debate
at least bad decisions or decisions based on purely self-interested motives can be
avoided. Also, misunderstandings about the other parties’ motives and beliefs can
be cleared up.* Disagreement is often regarded as something negative, a state we
all want to avoid, particularly in a situation where regulatory decisions have to be
made.’> However, it can also be regarded as a catalyst for progress. Without con-
flict and disagreement there is no change; change is often preceded by a period
of disagreement and discontent. ‘Dealing with’ in this context means creating

4 Hisschemdller and Hoppe (1995).

5 This is also pointed out by Diana Mutz, who shows that people avoid ‘talking politics’ with those
with whom they know to disagree, in order to avoid conflict. Mutz (2006).
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space for disagreement to exist and even flourish, while avoiding possible neg-
ative side effects of disagreement, such as violence or the oppression of views.
While dealing with intractable disagreement does not require resolving the dis-
agreement, nor even finding shared views — albeit this would be desirable — at a
minimum, then, it means finding peaceful ways of avoiding violence. Deliberative
democrats argue that dealing with intractable disagreement can best be done through
reasoned debate. However, which of the above ways they interpret as best dealing
with intractable disagreement has repercussions for the kind of deliberative democ-
racy they envisage. Their interpretation becomes clear when we ask what, in their
eyes, is the goal of deliberative democracy.

Secondly, the question of what type of argument we deem valid in the debate
is important when we try to deal with intractable disagreement. On a practical
level we can argue, with Hisschemoller and Hoppe, that when broader, value-
related concerns are excluded from debate, citizens do not feel their viewpoints are
taken seriously and this can lead to intractability. In my analysis of the biotech-
nology debate it became clear that the emphasis of the debate was often on
certain quantifiable arguments, while the more fundamental, often value-related
arguments, that lie behind these arguments were disregarded. It is my contention
that this has led the opposite positions in the debate to become more fixed and
inflexible and that it has not led to a greater understanding of different parties’
viewpoints and motives. In the previous chapter I argued on a theoretical level
as well that broader views should be included in public debate. However, among
deliberative democrats different views exist about exactly how far we should
expand the scope of arguments into public deliberation in order to still be able
to deal with intractable disagreement. Allowing just any utterance in a public
debate may make it unworkable or may even increase the intractability of the
problem.

Thirdly, a corollary of the question of how to deal with intractable disagree-
ment is the question of who should deal with the disagreement. Lay persons can
contribute their own valuable insight into policy problems. Moreover, when we
are dealing with unstructured policy problems no single viewpoint is necessarily
superior. Involving a broader group of people in policy decisions can mean dif-
ferent things, however, and the question remains exactly what groups should be
included. Should only stakeholders be included or only representatives of certain
groups? Should groups who show no interest in public participation nonetheless
be stimulated to partake in public debates? The answer to these questions will
have repercussions on the capability to deal with intractable disagreement. These
three core questions will be guiding in my quest for the ‘how of dialogue?’ and
will structure the three main sections of this chapter. But in order to understand
how deliberative democrats have answered these questions, I first need to introduce
deliberative democracy more generally and I will do so by describing the rea-
sons deliberative democrats have for proposing public deliberation. As deliberative
democracy in fact refers to a group of different but related theories I want to stress
that in this book I can only offer a sketch of the ‘dominant’ account of deliberative
democracy.
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4.2.2 Practical Reasons for Public Deliberation

Public participation in decision-making about emerging biotechnologies has
become more and more popular. Several practical circumstances for the call for pub-
lic participation can be noted. First of all, members of the public are becoming better
informed and more highly educated, creating a wish to become involved in politi-
cal and social issues. At the same time, expert knowledge has become increasingly
questioned in the wake of what many see as failures of the technological paradigm,
resulting in environmental degradation on a scale never experienced before, and an
increased perception of the risks we are exposed to. As most risks are largely invis-
ible and it is often hard to establish the cause of environmental harms, the public
relies on expert knowledge in order to discover risks. At the same time, the public
is confronted with conflicting accounts of risk assessment by different experts and
is aware that some predictions by experts have turned out to be false. Conflicting
expert accounts have drawn attention to the fact that science is not value-free and
objective.® In risk assessment, value choices are made in the problem definition, the
research methods, and the interpretation of outcomes. In this context, it is acknowl-
edged more and more that expert knowledge is not purely objective, that it is not
infallible, and that lay persons can contribute certain experiential knowledge that is
often overlooked by scientific experts.

When we are dealing with GMOs we are not only dealing with risks in the sense
of known or quantifiable unknowns, but also with unknown unknowns. In other
words, it is such a new technology that we do not even know what possible risks to
look for. When doing field trials to establish environmental effects of GM crops,
unpredictable consequences are out of necessity left out. Science can only deal
with anticipated uncertainties and out of necessity discounts unanticipated ones.’
Scientific risk analysis cannot incorporate such variables and therefore tends to
ignore them, while for the public their possibility are an important reason to call
for caution. For example, it has been lay people who have drawn attention to the
possibility of unanticipated consequences of growing genetically modified crops.
As Brian Wynne argues, the value of lay experiential input lies not just in the ability
to supplement expert knowledge with factual knowledge, but also in the fact that it
tends to be critical of institutional structures and to reflect on broader issues than
merely technological ones; in effect, lay expertise can play a role in challenging the
validity of present expert knowledge.®

Furthermore, public acceptance of gene technology has proven to be influenced,
amongst other things, by the amount of trust that citizens have in the institutions that
govern the use of biotechnology.” Simply providing the public with information, for
example about the risks (or lack thereof) of consuming genetically modified food, is

6 Paul Slovic (1999).

7 Wynne (2001).

8 Brian Wynne (2003).

9 Paula and Birrer (2006).
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not enough to build trust in the institutions regulating biotechnology. After all, how
one interprets this information is already dependent on the level of trust one has in
these institutions in the first place. Franck Meijboom et al. convincingly argue that
trust is not simply a characteristic of individual citizens or consumers, but that trust
is established in a relationship, and government institutions, therefore, need to show
they are trustworthy.'? This calls for what is referred to as ‘two-way transformative
learning’; rather than a cognitive deficit model where public participation is sim-
ply a different word for top-down ‘education’ of the public, two-way transformative
learning assumes that something can be learned in both directions; opinion transfor-
mation can take place on all sides of a dialogue between government, stakeholders,
and the public.!!

To sum up, the circumstances of declined trust in experts and governments
and the increased perception of risk by the public, together with the acknowl-
edgment that scientific knowledge is not objective and value-neutral, have led to
an ever greater call for public involvement in decision-making regarding issues
such as biotechnology, in which uncertainty is high and agreement is low. In
short, the social position of science is changing and scientific research has to be
considered in a broader social context.!” Increased interest in scientific matters
and the acknowledgment of social and normative aspects of science have laid bare
fundamental disagreements about how we should deal with issues such as novel
technologies.

4.2.3 Theoretical Reasons for Public Deliberation

Deliberative democrats also have more theoretical reasons to propose public delib-
eration in the context of disagreement. As a general definition, we could say that
deliberative democrats hold that a decision has been reached legitimately if it was
the result of a procedure in which all those potentially affected by the decision have
had a free, equal, and fair chance to influence the outcome through rational delibera-
tion.!3 An important aspect of democracy for deliberative democrats is, then, that all
persons should be treated as free and as equal and this amounts to an equal oppor-
tunity to participate in the drafting of decisions that will influence their lives.'*
Some deliberative democrats simply pose the principles of freedom and equality
because they regard them as universal rights — something they share with tradi-
tional liberal democrats. Others argue that these principles are internal to the ideal

10 Franck Meijboom, Tatjana Visak, and Frans W.A. Brom (2006).
1 Fern Wickson (2006).
12 Mgrkeberg and Porter (2001).

13 Habermas, for example, states that ‘the only regulations and ways of acting that can claim
legitimacy are those to which all who are possibly affected could assent in rational discourse’.
Jiirgen Habermas (1996), page 458.

14 See Joshua Cohen (1996), page 96.
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of deliberation itself; participating in ‘communicative action’, as Habermas puts it,
already presupposes an ascent to certain ‘rules of discourse’. According to these
rules, everyone who is able to do so is allowed to pose arguments in public and
question the arguments of others without being coerced.!?

This definition also entails the view that state power is only used legitimately
on citizens when it is based on rules that these citizens could in principle accept.'®
For deliberative democrats this means that a fair procedure has been used to reach
decisions and they hold that deliberation is a fairer and better procedure of social
choice than the mere aggregation of preferences or ‘partisan mutual adjustment’
(bargaining). The former tends to treat all opinions as static preferences, exclud-
ing the possibility of preference transformation. Deliberative democrats point out
that social choice cannot simply be based on the aggregation of preferences, as
this assumes that people’s preferences are given and coherently ordered, whereas
in reality on complex matters people have no such coherent preferences — we in
fact often find conflicting views and opinions within one and the same person.
Deliberation helps people order their own preferences.!” Moreover, as we saw in
Chapter 3, the mechanism of aggregation runs into problems such as voting cycles.
Even though deliberative democrats allow voting'® when deliberation has failed to
produce agreement, the problems inherent in this mechanism are less insurmount-
able after opinions have been exchanged in deliberation — resulting in an exposure
of self-interested arguments, fallacies and misinformation — and after the possibility
of preference or opinion transformation. '

The procedure of bargaining, as we have already seen in Chapter 3, is deemed
problematic, because it gives some people better chances of influencing deci-
sions than others, as a result of inequalities in status and power, and it therefore
stretches the norm of equality. Deliberative democrats assume that through pub-
lic deliberation the influence of power and wealth on political decisions should
be decreased.?’ This view is at the core of Habermas® directive which has by
now become the mantra of deliberative democracy, that decisions should be based
on ‘the forceless force of the better argument’ rather than on logrolling or bar-
gaining. One important aspect of letting the better argument decide is that people

15 Habermas (1996), page 89.

16 This is also the basis of the liberal idea of legitimate government based on the consent of the
governed; however, in that case a more mediated form of consent is denoted.

17 Seyla Benhabib (1996).

18 It should be noted that the mechanism of voting does have inherent value as well and should not
only be regarded as a last resort. Thomas Christiano argues that the right to vote is in fact conducive
to public deliberation: ‘it is because citizens have voting power that they have reason to contribute
to public deliberation. A citizen’s incentive to listen to another’s opinion with which he disagrees
strongly diminishes when that other has no power’. Thomas Christiano (1997), page 251.

19 See Miller (1993). The view behind this is that through deliberation it becomes clear where
people’s priorities lie and a set of alternative courses of action can be drafted that can prevent
voting cycles.

20 Gutmann and Thompson (1996), page 133.
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should be prepared to give reasons for their views publicly. These reasons should
be public in two respects: they have to be stated in public, before an audi-
ence, rather than be part of deliberation in private, and they should be public
in the sense that they should be intelligible for everyone. The latter, of course,
does not mean that everyone has to agree with these reasons, but rather that the
reasons should be accessible to the scrutiny of others and therefore should be con-
testable. This entails that points of view have to be put into generalisable terms.?!
The first respect of publicity ensures that decisions based purely on self-interest or
unequal power are avoided and the second ensures that no appeals are made to state-
ments that do not properly count as arguments, for example because they are based
on divine revelation, that cannot be rationally contested.

Some deliberative democrats, who often base themselves on John Stuart Mill and
Hannah Arendt, argue that deliberation is not only valuable instrumentally, because
it leads to better decisions, nor that it is only valuable because it is fair from a proce-
dural point of view, but also that participation in a public deliberation in and of itself
is valuable for individuals. It is taken to have a beneficial educative effect on them;
it enhances their reasoning skills and promotes their moral qualities, because they
are confronted with the viewpoints of other participants in the debate.?? Because
participants in the debate have to give reasons for their opinions in public they are
forced to identify with others; they have to anticipate other people’s opinions so
that they can give reasons that other people could in principle accept. Deliberative
democrats theorise that this leads to ‘social learning’ and leads people to adopt a
broader vantage point than just their own. This is usually not an independent defence
of deliberative democracy, as the educative effects should be seen as a favourable
side-effect of deliberation and not the point of starting the deliberation in the first
place. Participants in a debate do not deliberate in public merely for the sake of
debating — save perhaps in the case of debating competitions — but because they
want to reach a decision, want to confront others with their point of view, or want
information about possible alternative policy-options so that they can form their
own viewpoint. That it is actually the case that public deliberation has beneficial
educative effects on participants is often assumed, but needs to be further explored
in practice. It has been argued that no independent standard exists that can tell us
whether this effect has occurred,” but of course it is still possible to ask partic-
ipants themselves whether they feel they and their co-participants have enhanced
their reasoning skills and broadened their moral horizon. This may be a subjective
rather than an objective standard, but it is still an independent one. One beneficial
effect of ‘hearing the other side’ does appear to be supported by empirical research.
According to Diana Mutz, so-called ‘cross-cutting exposure’, particularly in those
with the capacity to take other people’s perspectives, leads to a higher level of toler-
ance: ‘the capacity to see that there is more than one side to an issue, that a political

21 Eckersley (2000).
22 Maeve Cooke (2000).
23 Ibid.
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conflict is, in fact, a legitimate controversy with rationales on both sides, translates
to greater willingness to extend civil liberties to even those groups whose political
views one dislikes a great deal’.?*

Taking part in deliberations about policy decisions, according to deliberative
democrats, does not only have an educative effect, but also leads participants to
value civic participation more. When people take part in the drafting of poli-
cies they may feel more involved with the social world around them, they may
feel like their opinions matter, and they may start thinking more favourably about
social cooperation in general. This in turn may lead to higher self-esteem, a feel-
ing of social responsibility, and a willingness to consider social policy questions
in future. Moreover, participation in the drafting of a policy is deemed to make
people more likely to abide by the rules following from the decision, even if the
decision does not match their own opinion. In other words, if citizens participate
in the decision-making process they have normative reasons to respect and comply
with the resulting policies. This process could counter the distrust and disinterest in
politics that is exhibited by certain groups in society, particularly those marginalised
groups that through lack of social status feel they have no control over policy deci-
sions whatsoever. If these groups take part in a public deliberation that proceeds
in a respectful manner towards all participants and they have had a real chance to
make their point, this might lead to more equality and de-escalation of opposition.
Preferably, these groups are involved in the decision-making process already at the
early stages of agenda-setting and problem definition, because otherwise their view-
points can be overlooked due to the framing of the debate by dominant groups and
they will still feel excluded. According to Hisschemdoller and Hoppe, ‘the crucial
matter is whether a given problem construction takes into account all the differ-
ences of opinion about the problem and its possible solutions’.> If this is not the
case, this eventually backfires and leads to an intractable policy problem with the
risk of escalation into protest, sabotage, or possibly even violence.

Deliberative democrats argue that even when participants in a debate do not see
their opinions reflected in the final decision, the fact that their opinion has at least
been taken into account as well as the possibility of revision stops them from turning
their backs on the process and resorting to other, possibly violent, means of making
their point. After all, deliberation is an ongoing process and if new reasons are pre-
sented or the circumstances change a decision can always be overturned. Decisions
in this sense are always provisional endpoints. The fact that in a deliberative democ-
racy a norm that is the outcome of debate can always be revised — when a theretofore
excluded group gains access to and reopens the decision-making process or when
new arguments or information are offered — should also stimulate the participants
to keep an open mind; even when they are absolutely certain they have reached the
right conclusion, it can always be challenged.

24 Mutz (2006), page 85.
25 Hisscheméller and Hoppe (1995), page 48.
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4.2.4 Normative Assumptions

The foregoing account of the practical and theoretical reasons for the ever stronger
call for public deliberation harbour certain normative presuppositions. Firstly, in
complex cases where expert accounts frequently contradict each other, it is desir-
able that as much relevant information and arguments as possible come to light, and
this can be done by listening to the accounts of participants with as many differ-
ent views as possible on the topic. Deliberation, therefore, is ‘a procedure for being
informed’?® and is necessary to bring to light all relevant information, as no indi-
vidual on her own can possess all information and see a problem from all relevant
perspectives.?’ Public deliberation can reveal ‘private information’, but furthermore,
when the problem under discussion is so complex that even if all information is
present it is still difficult to make a decision, discussion of different arguments for
and against certain policy options may help to reach a better decision. As James
Fearon explains, ‘discussion might be a means for lessening the impact of bounded
rationality, the fact that our imaginations and calculating abilities are limited and
fallible’ 28

Secondly, in cases where normative views to a large extent influence the defi-
nitions, research methodologies and interpretations of a certain topic, experts and
policy makers alone should not determine policies. After all, in such situations there
is no neutral standpoint from which to make decisions.

Thirdly, lay persons should not only contribute their ethical views to the decision-
making process, but they also have experiential knowledge that experts may have
overlooked and this knowledge should be considered in order for better decisions
to be made. Moreover, a valuable contribution that lay persons can make lies in
challenging the validity of expert views and methodologies.

Fourthly, trust in governments should be earned by greater transparency not
only about what measures governments take, but also by explaining why, and this
requires an open discussion with the public rather than a one-way communication
strategy.

Fifthly, arguments based on fallacies and self-interested motives should be
exposed and, in contrast to bargaining or simple preference aggregation, public
deliberation provides an opportunity to do this. As Amy Gutmann and Dennis
Thompson put it, ‘deliberation helps sort out self-interested claims from public-
spirited ones’.?? This final argument is one of the main reasons why environmental
theorists are interested in deliberative forms of governance. As Robyn Eckersley
explains, from a green political perspective, the call for ‘new discursive designs’

may be understood as attempts to confront both public and private power with its
consequences. . ..[and] to expose or prevent problem-displacement and/or to ensure that the

26 Benhabib (1996), page 71.

27 B. Manin (August 1987), page 352.

28 James D. Fearon (1998), page 49.

29 Gutmann and Thompson (1990), page 43.
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sites of economic, social and political power that create and/or are responsible for ecological
risks are made answerable to all those who may suffer the consequences.’”

Underlying all these arguments is the broader argument that deliberation, which
enables, among other things, critical questioning, social learning, and the correction
of mistakes in response to feedback, also acknowledges human fallibilism — that we
are not perfect, that we are liable to make mistakes; deliberation forces a society
to continually reflect on past mistakes and to learn from them. Of course, delib-
erative democrats acknowledge that these claims are rarely fulfilled in reality, and
therefore they should be regarded as ideal characteristics of deliberative democracy.
These arguments all refer in some way or another to the quality of the delibera-
tion — they are about the inclusion of certain types of knowledge and viewpoints
and the exclusion of mistakes or self-interest — but in principle this can be reached
by deliberation amongst a small group of representatives to ensure that all the rel-
evant views are taken into account. In fact, it is quite possible that ‘better’ in the
sense of ‘more informed and thorough’ decisions are reached when only a small
group of people get together to deliberate; a group big and diverse enough to bring
all the relevant viewpoints to light, but small enough to be able to make expedient
decisions.3! Nevertheless, as became clear earlier, many deliberative democrats also
make claims about the value of participation itself.

As my overview of theoretical reasons for public deliberation makes clear, delib-
erative democrats not only take a normative stance on the quality of decision-making
but also on the participation of the public, or in other words, on the inclusion of a
wide number of people in the decision-making process, with a special emphasis
on marginalised groups. This is based on a normative view of legitimacy as well
as a view on the desirable effects that public deliberation could have on partici-
pants. The view of many deliberative democrats, such as Gutmann and Thompson,
is that public deliberation is not only required by the ideal of equality, but will itself
lead to more equality between citizens. Moreover, they anticipate favourable conse-
quences of public deliberation for citizens, and thereby for society as a whole. If we
assume that participants gain something from partaking in public deliberation — in
the sense of moral learning, a broadened mentality, civic education, or even simply
self-esteem — it makes sense to want to include as many people as possible or at least
a large and diverse set of group representatives, who can subsequently share what
they learned with like-minded people. Iris Marion Young even explicitly proposes a
principle of inclusion in deliberative democracy, which entails that everyone’s opin-
ion and viewpoint should be included in debate, as long as they also accept that
other people’s viewpoints are included.??

30 Robyn Eckersley (2006).

31 Note that even though the claims I have distinguished here all refer to the public character of
deliberation, in principle deliberation can be done in private or at least by a very small group of
people behind closed doors. Some even argue that a certain amount of secrecy is necessary to
achieve high-quality deliberation. See Simone Chambers (2005).

32 Iris Marion Young (1999).
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4.2.5 Tensions Between Ideals

As I have described deliberative democracy, its normative background is based on
two pillars. On the one hand it represents the idea that decisions should be made
on the basis of arguments rather than on, for example, lobbying, bargaining power,
logrolling or demagoguery, and that, moreover, these decisions are better when the
arguments have been exchanged in a deliberative setting. One pillar therefore har-
bours an ideal of quality of argument. On the other hand, it represents the idea that
the deliberation should specifically take place in public and should involve every-
one affected, because decisions would then be fairer and more legitimate; in effect,
the deliberation should have as many participants as possible. Moreover, including
heretofore marginalised groups can have positive effects, because it stops policy
problems from becoming even more intractable and gives these groups more sense
of control, resulting in a de-escalation of conflict. The other pillar, then, harbours an
ideal of inclusiveness.

These two ideals are not always in accord with each other; in fact, we can discern
a tension between them. Allowing more participants is likely to make a debate more
laborious, time-consuming, and disorderly. A debate with emphasis on quality of
argument is more likely to be served by taking place in a small group of people who
are not necessarily like-minded, but who at least share common assumptions. When
the deliberation is carried out by members of the elite, who are more likely to be
highly educated, one can expect that sounder arguments and less argumentative fal-
lacies will be used than if people from ‘all walks of life’ participate. Even Aristotle,
who was the first philosopher to argue for decision-making on the basis of public
debate, favoured aristocracy over a complete democracy, because he thought the
participants would be more capable and the debate would be of a higher quality.>?
Inclusiveness, even though it is instrumental in bringing to light as many different
views as possible, can stand in the way of the quality of the debate, as a larger and
more diverse group of participants is more likely to experience miscommunications
and constant repetition of the same arguments. Particularly when a complex tech-
nological topic is involved, where some background knowledge is indispensable,
the larger the group of participants involved, the harder it will become to achieve
a shared body of knowledge. In other words, more inclusiveness may lead to less
thoroughly formed arguments, and while a diverse set of viewpoints is necessary
to bring to light as much information as possible — which would contribute to the
quality of the decision — debate of a higher quality is likely to ensue with less partic-
ipants (above a certain threshold, of course). On the other hand, when debate only
takes place in a small circle it is likely to be elitist and it will exclude groups and
lead to inequality.

A tension between deliberation and participation was also noted in empirical
research. Mutz demonstrates that while political conversation across divides is very
valuable for a vibrant democracy, because it leads to tolerance of other people’s

3 See Amy Gutmann and Dennis Thompson (2004).
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views and more balanced judgments, ‘cross-cutting exposure’ — being confronted
with political views other than one’s own — tends to lead to a decline in politi-
cal participation.’* People tend to associate most with like-minded others and in
politically homogeneous contexts people are more stimulated to vote and become
politically active than in heterogeneous contexts. This is due to two social psycho-
logical mechanisms: Firstly, being exposed to different viewpoints sometimes leads
to ambivalence and people who do not have very strong political convictions are
less likely to be motivated enough to be politically active. Secondly, political con-
versation across divides can lead to conflicts, while most people aim to maintain
social harmony; ‘conflict avoidance was an important deterrent to participation’.?
Mutz concludes that ‘like-minded social environments are ideal for purposes of
encouraging political mobilization. . . but paradoxically, the prospects for delibera-
tive democracy could be dwindling at the same time that prospects for participation
and political activism are escalating’.®

Perhaps because of these tensions, while all deliberative democrats agree that we
need to aim for inclusiveness, they differ in their view of how this should be accom-
plished and how wide-ranging this should be. Generally, one could say, then, that
one pillar puts more emphasis on the ‘deliberative’ and the other on the ‘democracy’
in ‘deliberative democracy’. Sometimes one of these two ideals will have to yield
in order to achieve the other. Different theorists balance the two differently. Later in
this chapter, I will describe how I think the balance should be struck and this will
inform my evaluation of the empirical case-studies. But first, we should investigate
how deliberative democrats propose to strike the balance.

4.3 Deliberative Democrats’ Answers

How one makes the choice between the two ideals described above has repercus-
sions for the question as to how public deliberation could deal with intractable moral
disagreement. As I explained at the start of this chapter, dealing with intractable
disagreement can be analysed with reference to three questions: what should be the
goal of deliberation?; what types of argument should we deem valid in delibera-
tion?; and who should participate in the decision-making process? In this section,
I will briefly elaborate how leading deliberative democrats respond to these core
questions.

4.3.1 Goals of Deliberation

In the literature on deliberative democracy, three broad goals or aims of deliberation
can be discerned. One group of deliberative democrats, headed by Jiirgen Habermas,

34 Mutz (2006).
35 1bid., page 107.
36 Ibid., page 127.
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Jon Elster, and Joshua Cohen, argues that the aim of deliberation is the formation of
consensus.?’ Public debate is then a tool for making decisions and could be regarded
as a substitute or as a basis for decision-making on a political level (which puts it on
a par with voting or bargaining). This view is often based on considerations such as
outlined above, that no-one has the sole prerogative to make decisions on complex,
value-laden issues about which much disagreement exists, and that people should
have a say in their own destiny. Also, it is argued that when people are forced to
reach consensus they will display an attitude of openness to each other’s viewpoints
and will be more willing to be swayed by the arguments of others. If they do not
display this attitude, they will become frustrated in their aim and may have to go on
deliberating until infinity. It is held that even though it will take longer to make deci-
sions by consensus, the decisions will be more morally legitimate. This, in turn, will
lead to better compliance. Habermas and Cohen judge the success of deliberation
against the standard of an ideal consensus. For Habermas, this view of consensus
is based on an epistemic claim; moral truth or validity is construed by deliberation
aimed at a consensus; in other words, in an ideal speech situation without distorting
power differences participants to a debate would eventually reach a valid conclu-
sion together. Even if the ideal speech situation is never attained and consensus,
therefore, remains a counterfactual norm, the closer we get to consensus, the better.
For Cohen consensus should be focussed on the common good; democratic insti-
tutions are better the closer they approach the ideal of consensus on the common
good.?8

Other deliberative democrats, such as Benhabib, Dryzek, and Bohman, do not
embrace the goal of consensus.>® They point out that the fact of pluralism makes
consensus an unattainable ideal. While Habermas regards this pluralism as an obsta-
cle to reaching consensus, the aforementioned writers hold that consensus is not
essential to a theory of deliberative democracy and pluralism is a circumstance of
politics, but not necessarily an obstacle.*” Gutmann and Thompson, while acknowl-
edging that consensus may often not result, do think that public deliberation should
at least aim at consensus; in their writing it becomes clear that they value delibera-
tion because they think that it may reduce disagreement or at least increase mutual
accommodation of unresolvable differences, even though they do acknowledge that
when people are confronted with each other’s viewpoints their differences may
actually be exacerbated.*! For Gutmann and Thompson, then, consensus is not a
regulative ideal as it is for Habermas and Cohen. Rather, they seem to focus on the
aim of consensus as an attitude of openness to other people’s viewpoints which may
or may not produce actual consensus. They also understand consensus more loosely

37 Joshua Cohen (1997), Joshua Cohen (1989), Jon Elster (ed.) (1998), Jiirgen Habermas (1989),
and Gerald J. Postema (1995).

38 See Carol Gould (1996).

39 Dryzek (2000), James Bohman (May 1995), Seyla Benhabib (1996).
40 Dryzek (2000).

41 Gutmann and Thompson (1996).
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than Habermas, who treats it as agreement not only on outcomes but also on the
reasons and values supporting those outcomes. For Gutmann and Thompson, any
agreement seems to be sufficient, either on outcomes, but supported by different
parties for different reasons — a position that Cass Sunstein termed ‘incompletely
theorised agreements’*> — or even just ‘agreement to disagree’. Sunstein points out
that agreements can be incompletely theorised when people agree on abstract prin-
ciples, but disagree on their application in particular cases, or conversely when they
agree on decisions in particular cases, but not on the principles behind the deci-
sion. Incompletely theorised agreements help people who on some level disagree
fundamentally to still co-exist and show respect for each other. 43

The second goal of public debate could be described as deepening understanding
of the issue by involving as many different views and sources of information as
possible and by discussing which arguments and positions are the most valid or
consistent. Deliberative democrats also have more theoretical assumptions, namely
that decisions made on the basis of rational arguments focussed on the common
good will be better in the sense of more informed and consistent than decisions
made on the basis of non-rational or irrational arguments. This goal corresponds to
an ideal of quality.

The third goal is that of broadening participation. Public deliberation is then a
tool to involve more people in the decision-making process, particularly those from
marginalised and hitherto excluded groups. As elaborated in the previous section,
this goal corresponds to an ideal of inclusiveness. For some deliberative democrats
the very legitimacy of the political process is a result of the equal possibility to par-
ticipate of all citizens.** In the context of intractable disagreement, it should also
be noted that the possibility of preference or opinion transformation is an important
driving force for deliberative democrats. In order for preference transformation to
be successful, it is important that many people partake in deliberation. For if only
a small group of representatives change their opinion after being exposed to other
people’s arguments, public deliberation will have achieved only preference trans-
formation on a small scale. We cannot expect those who were represented but did
not actually participate in the debate to unquestioningly accept this preference or
opinion transformation without being exposed to the relevant arguments.

We have already seen that a certain tension exists between the ideals of inclusive-
ness and quality of argument; this tension also translates into a tension between the
goals of broadening and deepening of the debate. Both of these goals are further-
more in tension with the goal of reaching consensus. The aim of including as many
voices as possible is likely to result in a great divergence of opinion and this can
obstruct the achievement of consensus. The aim of inclusiveness assumes a role for
citizens in decision making; however, when consensus is strived for, but not reached,
the influence of this role diminishes and this in turn can lead to a feeling of not being

42 This notion was coined by Sunstein (1997).
43 Cass Sunstein (1995).
44 Manin (1987), pages 351-352.
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taken seriously. Furthermore, as we will see, critics have pointed out that aiming for
consensus can lead to an exclusion of viewpoints and a suppression of dissensus
and this would run counter to the goal of inclusiveness. Aiming for consensus could
also detract from the goal of deepening, because in complex problems bringing to
light more information may actually make it harder rather than easier to achieve
consensus. In neither the goals of broadening nor that of deepening it is essential
to aim for consensus; it is readily admitted by many deliberative democrats that
this may be too much to ask. Public debate in their view primarily leads to a better
framing of policy problems and making an inventory of the relevant considerations
and values involved without necessarily reaching consensus, although it can lead to
an incompletely theorised agreement or an agreement to disagree. As Gutmann and
Thompson explain, agreeing to disagree after respectful deliberation differs from
agreeing to disagree without dialogue. The latter amounts to toleration, an attitude
in which we accept that other people think differently but we have not taken the
effort to understand their point of view and in fact do not care; the former, a ‘delib-
erative disagreement’, on the other hand, is based on mutual respect and keeps open
the possibility that we change our own minds.*

4.3.2 What Types of Argument Are Valid?

Decision-making based on public deliberation can take place on three different lev-
els: that of specific policy questions, that of decision-making procedures themselves,
and that of the question as to what values should be protected by the constitution.
Most deliberative democrats argue that deliberation should take place on each of
these levels. Debate about the last two levels appears paradoxical, because some
decision-making procedures already have to be in place and some constitutional
rights assumed before deliberation can take place according to the deliberative ideal
(which, recall, includes freedom and equadity).46 This means that either some rules
and values have to be posed as pre-existing or that one has to allow for the pos-
sibility that in the deliberative process the procedures are contested and the rights
abolished. Habermas would find this latter conclusion inconceivable. In Between
Facts and Norms he argues that basic civil and political rights and deliberation are
mutually constitutive or presuppose each other*’ and he counters the above men-
tioned problem by including a hypothetical consensus in his discourse theory of
ethics, which entails that in an ideal situation everyone would accept certain prin-
ciples, regardless of the fact whether they actually accept these here and now — a

solution which he refers to as a ‘rational reconstruction’.*8

45 Gutmann and Thompson (1996).
46 See Gould (1996).

47 This is known as Habermas’ co-originality thesis. He disagrees with orthodox liberals, like
Rawls, in their claim that rights come first. Jiirgen Habermas (2001). For a discussion of the co-
originality thesis, see also Alessandro Ferrara (2001).

48 Frank Cunningham (2002).
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A more ‘mixed’ position is taken by Gutmann and Thompson, who on the one
hand argue that those willing to take part in public deliberation must accept some
common values and principles, such as mutual respect, and must agree not to use
certain arguments, such as sectarian ones and, on the other hand, that the rules of
decision-making and the values in the constitution are themselves open to interpre-
tation in public deliberation. Those people who are not willing to show the right
attitude for public deliberation, such as fundamentalists or those who are only con-
cerned with their own self-interest, can never be swayed by the case for deliberative
democracy anyway.*? John Dryzek wishes to extend the scope of arguments even
further and argues that we should not exclude arguments from any of the three lev-
els from debate a priori. This is because any rules and principles will be interpreted
differently in different historic periods and in different places and it is therefore
impossible to pin them down beforehand. Moreover, in his estimation the mecha-
nism of deliberation itself makes the stipulation of conditions and principles to limit
the debate unnecessary.>’ For example, Gutmann and Thompson’s principle of pub-
licity will be generated by deliberation itself, because people will realise that it is
more convincing to state arguments in terms of the common good rather than self-
interest. Eventually, because they want to avoid cognitive dissonance, these debaters
will even come to accept the point of view from the common good.>!

As I showed in Chapter 3, the fact of pluralism has led political liberals to
argue for state neutrality on moral matters, thereby removing them from the polit-
ical agenda and into the private domain. As was argued by philosophers such as
Gutmann and Thompson and Van den Brink, however, state inaction on moral issues
is not as neutral as it seems. According to these deliberative democrats, the state can
remain neutral while at the same time leaving room for the public discussion of
moral issues, including a reliance on comprehensive moral views. Instead of remov-
ing issues about which persistent disagreement exists from the agenda automatically,
Gutmann and Thompson argue that the only reason not to address certain issues col-
lectively is that they do not properly qualify as moral issues in the first place. In their
eyes, an issue does not qualify as a moral one when it is purely self-regarding, when
the empirical assumptions behind it cannot be defended by reasons or when these
assumptions are ‘radically implausible’. By the latter they mean that these beliefs
‘require the rejection of an extensive set of better established beliefs that are widely
shared in society’.>> An example that one could think of is the case of abortion.
Presumably, the moral acceptability of abortion is an issue that should be debated.
Two people who disagree about abortion both argue from an other-regarding per-
spective and they can each appeal to reasons that are not radically implausible.
However, someone who argues that babies that were conceived during a full moon

49 Gutmann and Thompson (1996).

50 Dryzek (2000). Dryzek also believes that the deliberation would eventually subject all arguments
to rational critique.

1 Ibid., pages 45-47.
52 Gutmann and Thompson (1990).
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should be aborted, cannot defend her point of view with the help of plausible empir-
ical assumptions. A paradigm case of a position that does not qualify as a moral
position in Gutmann and Thompson’s eyes is one favouring racial discrimination,
because arguments in its favour are either purely self-regarding or rest on radically
implausible assumptions (or both).>® It should be noted that while Gutmann and
Thompson want to exclude views from public debate that do not fit their criteria,
they do not necessarily exclude non-moral reasons, such as reasons of a practical
nature. Other deliberative democrats want to exclude arguments that they define as
unreasonable, as they are based on prejudice or force.”* However, the question as to
what constitutes prejudice itself may be open to debate.

Gutmann and Thompson do not exclude appeals to religion from public debate
completely. However, their principle of reciprocity requires that when participants
make certain moral claims in public debate these need to be in principle accessible
to other participants. Appeals to ‘divine authority’ are problematic in this respect,
because others can only access these claims if they were to accept the religion in
question and live their life accordingly: ‘any claim fails to respect reciprocity if
it imposes a requirement on other citizens to adopt one’s sectarian way of life as
a condition of gaining access to the moral understanding that is essential to judg-
ing the validity of one’s moral claims’.>> One of the principles that Gutmann and
Thompson propose to guide moral argument is reciprocity.”® Reciprocity demands
that participants in a debate try to find a way to deal with their moral disagreement
that is mutually acceptable to everyone who participates. It is based on an expec-
tation that others will be fair to us just as we are fair to them. In the context of
reasonable disagreement reciprocity means that we have to acknowledge that peo-
ple whose positions we deem morally wrong might still have reasonable grounds for
their position and that we have to respect their position. Gutmann and Thompson
propose to deal with intractable moral disagreement through a so-called ‘economy
of moral disagreement’, which in short means that citizens should try to avoid moral
conflict with one another while at the same time not compromising their own moral
views and principles.>’ They should look for points that they do share with their
opponents and also acknowledge the validity of their opponents’ views. This could
entail, for example, that they support policies that they do not consider to be a pri-
ority, but that they know are important for their opponents. Pro-choice activists,
for example, could support a policy that allows for abortion but that also includes
funding for the promotion of alternative options to abortion. The way Gutmann and
Thompson propose to deal with intractable moral disagreement is summed up well
in their following statement:

53 Ibid.

54 For example Bohman (1996).

35 Gutmann and Thompson (1996), page 57.

56 The other principles are publicity and accountability. Ibid.
57 1bid., pages 85-94.
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By trying to maximize political agreement in these ways, citizens do not end serious moral
conflict, but they affirm that they accept significant parts of the substantive morality of their
fellow citizens to whom they may find themselves deeply opposed in other respects.®

Fundamental disagreement, in their eyes then, can be dealt with as long as
participants follow the rules of reciprocity and mutual recognition.

4.3.3 Who Should Participate?

Most deliberative democrats agree with Seyla Benhabib that ‘there are no prima
facie rules limiting the agenda of the conversation, or the identity of the partici-
pants, as long as each excluded person or group can justifiably show that they are
relevantly affected by the proposed norm under question’.>° Nevertheless, as mod-
ern day societies are too large and complex to be able to let every citizen take an
active part in the decision-making process some form of representation will always
be needed. The question is, then, what the criterion for participation should be for
the representatives. Many deliberative democrats hold with Benhabib that everyone
affected by a certain decision should be allowed to participate. This in effect means
that deliberation between stakeholders should take place. Others argue that every
citizen has an equal right to participate in the political process, meaning that also
lay citizens with no prior knowledge of, or personal interest in, the topic should
participate. In this view everyone should be given an equal opportunity and this in
turn can entail that such opportunity is actively created or it can simply point to a
theoretical requirement that everyone is viewed as equal.

A further question, therefore, is whether only those who actively wish to engage
in political debate should be included in deliberations or whether certain groups
should be actively stimulated to take part. Some commentators argue that the major-
ity of citizens is simply not interested in politics and that it is useless to try to
motivate these people to feel otherwise. Some, such as Val Plumwood, however,
argue that particularly those groups that have never shown interest in politics need
to be actively included. Often these citizens are part of marginalised groups such
as ethnic minorities, people with a low socio-economic status, or women, and often
these groups are the worst affected by certain decisions, particularly decisions con-
cerning the environment. Plumwood, in this vain, argues that liberal democracy is
not ecologically rational, as it creates the perfect conditions for the occurrence of
different types of remoteness.’C Consequential and spatial remoteness prevent pol-
luters from experiencing the negative side-effects of their actions, because the costs
are borne by others, usually marginalised groups. Communicative and epistemic
remoteness prevent adequate communication and the exchange of information about

38 Ibid., page 89.
59 Benhabib (1996), page 70.
60 Val Plumwood (1998).
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these negative side-effects. And finally, temporal remoteness prevents us from being
confronted with the future effects of our decisions. In order to counter the prob-
lem displacement that often takes place with environmental pollution it is therefore
paramount that marginalised groups are involved in policy processes.®! This entails,
amongst other things, that more substantive equality of resources should be strived
for as this forms a basis for equal opportunity to participate.®?

Deliberative democrats, then, do not usually envision a direct democracy
Athenian style where each decision is put to an assembly of all those affected.
Affected parties can deliberate in a diversity of deliberative fora, such as politi-
cal parties, citizens’ networks and other social movements, and associations such as
the consumers association. These together form a ‘public sphere of mutually inter-
locking and overlapping networks and associations of deliberation, contestation, and
argumentation’.%

4.3.4 Recapitulation

We have seen that just as there is a tension between the ideals of quality and inclu-
siveness, a tension exists between the different goals of consensus, quality and
participation. When we put deliberative democracy to the test in the empirical part of
this book we have to be aware of these tensions. As we will see in the next section,
some of these goals, particularly the one of consensus, have been criticised, both
within and outside of the realm of deliberative democracy. Perhaps, then, we do not
need to hold on to each of these goals. As will become clear in the next section as
well, a tension also exists on a different level, between these three goals and the
demand of expediency in decision-making. The goals of consensus, broadening and
deepening of the debate each are likely to demand a longer time frame than is usual
in political decision-making. In practice regulatory decisions have to be made (after
all, even not making regulatory decisions would have important consequences). The
decision-making process would run more efficiently and expediently if the goals of
inclusiveness and deepening were bypassed. However, this runs the risk that some
relevant moral considerations are left out.

4.4 Critiques of Deliberative Democracy

Criticism has been mounted against theories of deliberative democracy from dif-
ferent angles and about many different aspects of the theory. Here, I will focus
on those critiques that are relevant for the question as to how deliberative democ-
racy could deal with intractable disagreement. Both liberal democrats and difference

61 About problem displacement of environmental pollution see John S. Dryzek (1987).
62 This is argued, for example, by Cohen (1997).
63 Benhabib (1996), page 74.
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democrats fear that deliberative democracy might lead to a tyranny of the majority.
Liberals emphasise that certain rights are beyond the reign of public discussion,
while difference democrats focus on the possibility of elite domination and the
problem of representation. Critics have also pointed out the distorting effects of
group dynamics. Agonistic democrats challenge the goal of reaching consensus
and both difference and agonistic democrats argue that deliberation alone does not
cover the whole terrain of political action. Other theorists have criticised deliberative
democracy because of its perceived lack of decision-making expedience and naivety
about the willingness of citizens to participate. I will elaborate these criticisms with
reference to the three core questions from the previous section.

4.4.1 Goals of Deliberation

The tension between the goals that I have described above also informs some of
the critiques of deliberative democracy. It is held, firstly, that the goals of consen-
sus and quality of debate can be counterproductive to the goal of inclusiveness,
because consensus is held to suppress minority views and to lead to premature clo-
sure of the discussion, while a focus on quality is held to be elitist, as it can be
expected that the most highly educated will have most practice at rational deliber-
ation. Critics from another direction, on the other hand, point out that the quality
of the deliberation and indeed the very possibility of decision-making under condi-
tions of fundamental disagreement can be undermined by the goal of inclusiveness.
Consociationalists, for example, argue that contentious problems are best dealt with
by agreement between the leaders of different groups in society, because if ordi-
nary citizens would be involved this could lead to too much conflict.%* Of the three
goals of deliberation that I described above, the goal of consensus has received most
criticism. Sunstein argues, for example, that a consensus in the sense of agreement
over outcomes as well as the underlying reasons is not automatically just or fair
simply because we all agree: ‘usually, it would be much better to have a just out-
come, rejected by many people, than an unjust outcome with which most or even
almost all agree’.%3 This opinion runs counter to Habermas’ view that consensus is
always right, simply because it is what we would all agree to in an ideal speech situ-
ation. Contra Habermas, critics argue not only that consensus is often not attainable
in practice — something which Habermas himself concedes — but that it is also an
inappropriate ideal %

The focus on consensus has been most fundamentally challenged by a group of
theorists named agonists. According to agonists, politics is about contestation; they
see contestation as a positive force that can change past or present unjust power
relations, and hence lead to emancipation, rather than as a source of conflict to be

4 Dryzek (2000).
65 Sunstein (1995), page 1769.
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avoided, as liberals appear to do.%” They criticise Rawls’ more traditional liberal
view that while there is a plurality of possible comprehensive doctrines or concep-
tions of the good, there is but one idea of the right that is based on an overlapping
consensus among reasonable people. They also criticise Habermas’ deliberative lib-
eral view that political deliberation should be aimed at a consensus, even if this
is only a counterfactual ideal. Both of these views presuppose that political co-
existence is only possible when consensus — or at least the possibility thereof —
on some fundamental level exists. According to Rawls, a mere modus vivendi is
not enough; reasonable people with different comprehensive doctrines need to be
able to support the consensus for reasons that fit within their own comprehensive
doctrines.®® For Habermas, in an ideal speech situation agreement not only about
outcomes, but also about underlying reasons, would be reached. Agonists on the
other hand, argue that there is not only reasonable disagreement about questions of
the good life, but also about the right and the just, and they argue that a consensus
on principles of justice or basic institutions is not needed at all for social and politi-
cal cooperation.® According to agonists, Rawls’ and Habermas’ views discount the
pluralism that they appear to address; they try to restrict pluralism, for example by
adding a criterion of reasonableness (in the case of Rawls). Agonists, on the other
hand, value pluralism and argue that this means valuing difference and dissensus
rather than consensus. A criterion such as reasonableness is too normative in their
eyes and excludes groups that do not fit this criterion, which is defined by dominant
groups in society. Agonists criticise the liberal distinction between the public and
the private; they adopt a very wide conception of the political as ‘a form of social
interaction characterised by disruption and antagonism’ that cuts across the pub-
lic/private divide.”® Even arguments between men and women about who should do
the dishes are in their eyes political, because they aim at a change in power relations.

According to agonists, deliberative democrats do not take the complex charac-
ter of intractable disagreements seriously enough. Goi, for example, disagrees with
Gutmann and Thompson’s treatment of the conflict over abortion as an issue that
can be solved by deliberation aiming at consensus and governed by the criteria of
publicity, accountability, and reciprocity. In her eyes, this is impossible because we
are dealing with incommensurable belief systems.”! In such a situation a focus on
consensus is too premature; we first need to give citizens the opportunity to get to
understand their oppositions’ viewpoints and to find out the real character of their
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disagreements. We need to create ‘agonal spaces’ in which the rules of the con-
versation are less stringent than in deliberative democracy. Rather than requiring
participants to frame their arguments in terms that everyone can accept we need
to allow them to express their opinions in their own terms. The participants only
need to abide by ‘basic rules of civility’, such as agreeing to listen to other people’s
viewpoints, and refraining from violence and manipulation. According to agonists,
aiming for consensus leads participants to focus too much on reaching a decision
and this leads to premature closure of the debate, harbouring the risk that dissensus
is suppressed, while we in fact need dissensus and dissent as a way to keep democ-
racy alive. There always needs to be a venue — the agonal space — for those who have
been excluded or those who have ‘lost’ when a decision is made to challenge this
decision. If not, the excluded — or ‘remainders’, in Honig’s terms — will either with-
draw into sectarian communities of likeminded people or resort to violent means
of getting their point across.”> Moreover, research into actual public deliberations
suggests that while people often do seek consensus, this is done at the cost of a more
critical stance about the context of the deliberation itself. Existing power structures
present in the dominant discourse are often not questioned. In this way, the aim for
consensus, again, functions to exclude groups, namely those marginalised groups
that do not communicate in the dominant discourse.”?

There is some empirical basis for the view that the focus on consensus functions
to exclude groups and views. Derrick Purdue, who made a detailed analysis of the
UK National Consensus Conference on Plant Biotechnology, for example, uncov-
ered mechanisms used by the conference organisers to create conditions favourable
to the biotechnology industry’s interests.’* These mechanisms consisted of dividing
conference participants into three strictly separated groups of experts, counter-
experts from pressure groups such as Greenpeace, and lay people. Anyone who
would not fit into any of these groups — because they were ‘too lay to be expert, but
too expert to be lay’ — was excluded.”® Also, views were excluded by the chairper-
son, who drew clear boundaries between the different key issues, so that certain,
mainly value-related and ecological, concerns were excluded. It is also interest-
ing to note what happened when the lay panel report proved to be more critical of
GMOs than some actors had anticipated. Political representatives indicated that the
Parliament’s decisions would not take the report’s recommendations into account,
while industry representatives discounted the report as too simplistic to provide clear
directives. Others, in contrast, such as the conference organiser, characterised the
report as showing ‘qualified support for plant biotechnology’, while NGO’s lauded
its precise proposals to curtail biotechnology.”® Purdue argues that this tendency to
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interpret the outcomes of the consensus conference in various ways is the result of
the assignment to reach consensus and of the directive not to describe any possible
disagreements in the report. This leads him to conclude that

the goal of manufacturing a “National Consensus” out of a diversity of opinion on such
a highly-contentious topic as biotechnology was impossible to achieve without silencing
dissenting voices. In particular, it required the separation of the most articulate criticism
[the counter-experts] from a less-focused unease among the wider public.””

In summary, then, it is held that consensus assumes too much homogeneity and
excludes difference. Consensus can be suppressive of minority views — because it
suppresses dissensus — and it can prematurely close off a discussion. Such closure
can make people disgruntled. In an alternative vision the importance of deliberation
lies in making differences and plurality visible. According to Nicholas Rescher,
for example, even though it makes sense for people to strive for consistency and
uniformity in their own thinking, on a collective level it does not: diversity and
variety of views enrich a culture, because they provide a ‘testing ground for the

evaluation of alternatives’.”®

4.4.2 What Types of Argument Are Valid?

As noted before, some deliberative democrats argue that not only specific policy
decisions, but also the rules and underlying rights of the deliberative process are
contestable through deliberation. This is seen as problematic by liberal theorists
who argue that certain rights, such as equality and freedom from coercion should
not be contestable. These rights need to be guaranteed, because otherwise they fear a
tyranny of the majority and a concurrent trampling of minority rights. The problem
for deliberative democrats, however, is that acknowledging the fact of pluralism they
want to avoid posing substantive principles a priori of the procedure of deliberation.
Nevertheless, it is not sufficient to point out that certain rights are presupposed and
internal to the process of deliberation itself, because as Carol Gould points out, not
all basic rights, for example the right to privacy or to bodily integrity can be justified
by pointing to the process of deliberation.”® A way out of this problem would be to
argue that rights are not really contestable, but can be interpreted differently and
that this interpretation is open for public discussion. In this case, the existence of
basic rights, albeit a ‘thin conception’ of rights, needs to be grounded in something
that precedes the deliberative procedure. However, deliberative democrats who take
this line will have to provide a substantive account of the basis of such rights that
precedes public deliberation.

Another line of critique does not so much focus on the question as to what issues
should be open for deliberation, but rather on what form arguments should take

77 Ibid., page 173.
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in deliberative democracy. This critique is put forward particularly by difference
democrats, who constitute a diverse group of thinkers, often with a feminist or an
activist background, who argue that in politics we should acknowledge the expe-
rience of difference of certain groups whose identity has been shaped by past or
present oppression or marginalisation on the basis of sex, gender, social class, race,
ethnicity, age, culture, religion, worldview, etc. Difference democrats have uncov-
ered the various ways in which these groups have been excluded from politics and
they aim at their emancipation. While some difference democrats embrace delib-
erative democracy,® others oppose it because of its focus on rational deliberation,
which in their eyes systematically silences certain voices and excludes groups from
participation.3! They demonstrate that social inequalities influence the course of
the debate: ‘social power can prevent people from being equal speakers’.8? One
aspect of this problem is that access to education is unequally distributed and that
the better educated generally have more experience in formulating rational argu-
ments. Simply increasing access to education does not sufficiently alter the situation,
however. A more pervasive problem is that the standards for convincing argumenta-
tion are set by the dominant group in society, thereby automatically disadvantaging
marginalised groups. These standards tend to favour formal, dispassionate, compet-
itive, confrontational styles of argumentation; all styles that are more common for
men than women, who tend to argue in a more personal and passionate way and tend
to be more cooperative rather than competitive and confrontational.®3 Men often do
not take women’s argumentation styles seriously: ‘because women are not treated
as men’s equals in daily life, it is impossible for men to recognize them as free and
equal in deliberation’ .34

So, while deliberative democrats focus on the giving and testing of reasons in
debate, what counts as a good reason in practice depends not only upon the logical
consistency of arguments, but also on external influences. This is shown convinc-
ingly by Sanders, who analysed group dynamics of deliberations by American
courtroom juries and concluded that ‘when Americans assemble in juries, they
do not leave behind the status, power, and privileges that they hold in the outside
world”.%> Sanders found that those who held a privileged position in the outside
world were more likely to behave in a way that gained them respectability. They
were more likely to take the lead in discussions and generally talked more. Those
who talked most and loudest and often repeated their arguments were most likely
to be supported by the other members of the jury, irrespective of the force or
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logical consistency of their arguments. White, middle class men were most often
selected as jury leaders and their argumentation style, which was competitive and
verdict-driven, was most successful.8¢ The arguments of women and racial minori-
ties were often ignored, as they did not show the same debating tactics. Based on
her research, Sanders claims that if members from dominant groups give bad rea-
sons for their position we cannot rely on deliberative processes to uncover these; in
practice bad reasons often remain concealed due to prejudice and elitism.®” Young
argues, similarly, that

the social power that can prevent people from being equal speakers derives not only from
economic dependence or political domination, but also from an internalized sense of the
right one has to speak or not to speak, and from the devaluation of some people’s style of
speech and the elevation of others.%3

This finding could pose real problems for deliberative democracy, because it calls
into question the very possibility of a process of deliberation ‘governed by the norms
of equality’. While many deliberative democrats theorise that public deliberation has
an emancipatory effect, critics argue that they do not sufficiently take into account
that social differences are present within different forms of speech and that deliber-
ation can therefore perpetuate these differences. Kevin Olson, for example, points
out that group identity becomes manifest in styles of speech — including body lan-
guage, accents, and attitudes — distinguishing members of different groups from
each other.3° Arguments made in deliberation are not only appraised on their con-
tent, but also on styles of speech as an implicit marker of identity. Dominant groups
in society tend to set the norm for what qualifies as correct argumentation, style
of communication, and deliberative competence of the person who uses them. The
dominant discourse thus sets the standard for ‘legitimate speech’, and according to
Olson this includes who is seen as an expert — women and ethnic minorities are less
likely to be taken seriously as an expert witness — and what type of opinions are
judged as valid. If deliberative democrats focus too much on a particular kind of
rational deliberation as valid this could result in more rather than less marginalisa-
tion. A related aspect of public deliberation that may work to exclude marginalised
groups is that arguments have to be given in generalisable or universal terms that
everyone can understand. This requirement puts a greater burden on those deviat-
ing from common opinions. If minority groups do not state their arguments with
reference to dominant values, their arguments are more likely to be disregarded.”®
Moreover, the focus of many deliberative democrats on appeals to the common good
is thought to overlook differences between people; the idea of the common good
tends to be cast in elitist terms.”"

86 1bid.

87 Ibid.

88 Young (1996), page 122.

89 Kevin Olson (2011).

90 Will Kymlicka (1989), page 901; Sanders (1997).
91 Gould (1996); Young (1996), page 126.



4.4 Critiques of Deliberative Democracy 117

Difference democrats such as Sanders and Young do not want to do away with
public deliberation completely, however. Instead they want to curb its elitist tenden-
cies by supplementing rational deliberation with other forms of communication, in
particular storytelling or testimony, greeting, and rhetoric. Storytelling in their eyes
is a more egalitarian form of communication, because it is about sharing experiences
with others in order to get them to understand other people’s perspectives and it does
not specify a particular style: ‘because each can tell her story with equal authority,
the stories have equal value in the communicative situation’.%” It is not immedi-
ately self-evident how greeting can play a role in deliberation, but it is important to
difference democrats, because by greeting in an elaborate way one acknowledges
the presence of others and accepts the identity of the ‘other’; the other is deemed
trustworthy and is welcomed into the debate. Greeting is also a sign of respect and
reciprocity and prepares the ground for discussion.”® Rhetoric is often regarded as
an unfair way of manipulating people by persuading them on the basis of emotions
rather than arguments. Some deliberative democrats, including Habermas, therefore
want to rid public deliberation of rhetoric. Young, however, argues that rational dis-
course and rhetoric are not as opposed to each other as is often made out. Both are
contextual in that they are shaped for the particular audience towards which they are
directed. Both try to persuade the audience, but rhetoric uses more different forms
to achieve this aim, including humour, flattery, and ridicule.* It is not surprising
that difference democrats propose the use of rhetoric, because as I pointed out in
Chapter 2, ‘critical rhetoric’ can expose the ‘discourse of power’ in a particular
debate.

4.4.3 Who Should Participate?

Even though deliberative democrats argue at length that all the affected groups, or
even all citizens, including especially marginalised groups, should be included into
the decision-making process, some critics argue that this is merely a theoretical
supposition. In their eyes, proponents of deliberation do not sufficiently take into
account the differences in wealth and power that permeate the real world. Some
groups have so much power that they can ‘shape the terms of public debate’.”> This
poses a real problem for deliberative democrats who view public deliberation as
a way to include marginalised groups. Difference democrats argue that in order for
more equal participation to ensue, specific measures will have to be taken; we cannot
wait for the beneficial effects of public deliberation to bring about equal access to
decision-making processes. In practice it is much easier for some groups to be heard
than for others, if only because some people have the money to buy ‘air time’ on

92 Young (1996), page 132.
93 Dryzek (2000), page 66.
94 Young (1996).

95 Tan Shapiro (1999).



118 4 Deliberative Democracy and Its Limits

TV or radio or have the means to attend organised public hearings (including getting
time off work, arranging child care, reading the newspapers in which the hearings
are published, etc.).”® So how can we ensure equal access of all the different groups
that might be affected by a decision?

Anne Phillips notes that in the past it was believed to be sufficient to represent
the views of different, often marginalised, groups in politics; as long as the whole
spectrum of different beliefs and opinions were taken into account in a decision then
equality had been achieved.®’ She terms this view the ‘politics of ideas’ and con-
trasts this with a ‘politics of presence’, in which it is held that the physical — perhaps
even proportional — presence of members of all the different groups is necessary in
order to stimulate real equality. After all, we cannot easily divorce ideas from the
persons who hold these ideas; ideas are shaped by experiences and differently situ-
ated groups in society will have different life experiences. Through past experience
it has become clear that having an elite of highly educated white middle-class men
represent the ideas of all groups in society leads to too much homogeneity and an
exclusion of difference. As Phillips and other difference democrats are aware, how-
ever, simply using quota systems in order to ensure the presence of marginalised
groups appears to rest on a false essentialist notion of identity: one woman cannot
represent all women and one black man cannot represent all black men and women
or all ethnic minorities.”® A person’s identity is made up of many different experi-
ences, not just that of one’s gender, race or culture; a ‘diversity of subject positions’
exists.”

The tension between inclusiveness and quality of argument reverberates in the
problem of representation, namely in the tension between ideas versus presence. If
the focus is on the quality of debate it would be sufficient to have one represen-
tative speak for each (or several) group(s), as long as all the relevant information
and arguments are brought to the table and a reasoned choice is based on these.
If, on the other hand, the focus is on inclusiveness, just one representative would
not be enough, because this would discount that some groups are more powerful
than others. It is argued that marginalised groups need to have full representation
in order to have sufficient influence and to be able to account for the range of ideas
present within the group.'%’ The problem of essentialism can be countered to a cer-
tain extent by focussing not on the biological traits that define a group, such as sex or
skin colour, but rather on contingent characteristics, such as the shared experience
of oppression or exclusion — for example by having been denied voting rights in
the past.'°! Moreover, groups should not be regarded as fixed, but as dynamic, just
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as identities are always changing.!? It has to be noted, however, that as long as the
speech styles of certain groups are undervalued, representation may still not have the
desired effect of giving everyone an equal chance to influence the decision-making
process; in fact, representation by members of marginalised groups themselves can
in that situation even work against them. Representation will, therefore, have to be
coupled with inclusion and valuation of alternative speech styles.

Some critics argue that if measures are not taken to ensure inclusion of
marginalised groups in a meaningful way, participation can degenerate into ‘co-
option of potential troublemakers’.!®3 Groups that are disgruntled because their
views have been excluded can be given symbolic entrance to official political struc-
tures in order to avoid threats to the powers that be. These groups will not have real
access to political participation, however. According to this criticism, participation
in a deliberative democracy will be merely symbolic and, therefore, marginalised
groups would be better off to use other means to get their point across, such as
protest and activism. While activism may be criticised for pushing sectarian inter-
ests rather than the common good, activists themselves usually argue that they serve
a universal interest in restoring past injustices or inequalities.'®* Moreover, even
though activists do not take part in a specific public deliberation, their methods
do include communicating certain ideas to a broad public. The effect that activists
aim for with their methods of protest, boycott, civil disobedience, and disruption is
getting people to question dominant views and to transform their preferences and
opinions, just as deliberation does. However, activists refuse to take part in delib-
erations with whom they regard as oppressors, because through their cooperation
they would be legitimating the unequal power relations that characterise current
institutions.

Deliberative democrats, then, are criticised for not taking seriously enough the
obstacles to deliberation in real life democracies.!%> One of the problems that can
particularly be overlooked is that the framing of specific policy problems tends to
be done within the dominant discourse and tends to conform to dominant inter-
ests. Activists do not want to rely only on rational argumentation, because it is
very difficult to challenge the dominant discourse or ideology with reasoning alone.
So, again, they argue that recourse sometimes needs to be taken to other means of
communication, not only rhetoric, greeting, and storytelling, but also non-discursive
means such as artistic expression. Taking part in rational debate, in other words, is
not the only way in which citizens can show civic participation and try to transform
preferences.

According to one last criticism, deliberative democrats are not sufficiently atten-
tive to the possible adverse effects of group dynamics. Basing themselves on
research in social psychology, Blamey et al. list a number of ways in which group

102 phillips argues for mechanisms that ‘address the problems of group exclusion without fixing
the boundaries or character of each group’. Phillips (1996), page 151.

103 pryzek (2000). See also Bill Cooke and Uma Kothari (2001).

104 Young (2003).
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interactions can influence outcomes of deliberations and which can run counter to
the deliberative democratic ideal of deliberation as equals.'*® As was also put for-
ward by difference democrats, group members with a higher status stand a better
chance of influencing decisions. Furthermore, individual participants of group dis-
cussions often change their own views in order to conform to the majority view.
However, when a facilitator manages to get more attention for minority views —
without appearing to be biased in favour of the minority — this can enrich the delib-
erations, because more information comes to the table and participants are forced
to reflect more on their own presuppositions. Another potentially distorting factor
can be the effect of group polarisation. This is described in more detail by Cass
Sunstein, who argues that the composition of the group greatly influences the par-
ticipant’s final views.!” When people with a similar background deliberate, their
views tend to become more entrenched and more extreme than they were prior to
deliberations (this is called polarisation). On the other hand, when the group is more
diverse, the participants’ views tend to become more moderate. Group polarisation,
according to Sunstein, is the result of social conformity and the fact that the pool
of arguments is smaller than in a diverse group. A final distorting factor has been
dubbed ‘groupthink’, which is what happens when people become so involved in
a group that their ‘strivings for unanimity override their motivation to realistically
appraise alternative courses of action’.'%® This could lead amongst other things to
self-censorship in order to avoid conflict, the illusion of agreement when there is
in fact none, creating a stereotypical image of an adversary, such as government,
industry, or environmentalists as untrustworthy (and associated to this an ‘us versus
them’-mentality), and pressure on disagreeing minorities. Whether such distorting
group dynamics get a chance to supervene in practice will rely to a large extent on
the skills of the facilitator or chairman of the deliberation.

4.4.4 Recapitulation

A large part of the criticism of deliberative democracy is based on the view that
rational deliberation under the conditions specified by its main adherents does not
lead to more equality and the inclusion of hitherto marginalised groups, but rather
exacerbates marginalisation and leads to a tyranny of the majority. Deliberation
does not take place in a social vacuum, but is influenced by power differences in
the outside world. Difference democrats and agonists argue that alternative styles
of communication should be allowed in deliberation and that alternative forms of
political activity are necessary in order to emancipate marginalised groups. We can-
not rely on deliberation alone to create political equality, but need more substantive
action to this effect. Finally, according to critics, deliberative democrats do not have

106 R K. Blamey, P. McCarthy, and R. Smith (2000).
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enough eye for the adverse effects of group dynamics, such as conforming to the
majority view, group polarisation, and groupthink.

Regarding the different goals of deliberation, it appears, then, that most crit-
ics share deliberative democrats’ goal of inclusiveness, but question deliberative
democracy’s ability to deliver. Besides the tension between the three goals, we can
discern another tension, namely between deliberation and decision-making expedi-
ence. Making decisions by aggregation is a lot more efficient (at least in the short
term) than by the time-consuming process of deliberation. This tension is pointedly
formulated by Graham Smith: ‘a decision implies the end of a discursive process.
But deliberation is in principle ongoing. . .On the other hand, politics requires deci-
sions: there is a temporal limit to debate’.'” Simone Chambers even points out
that the closer a debate approaches the ideal view of public deliberation the less
efficient it will be, because a tension exists between mutual understanding and effi-
ciency.!1” She therefore claims that ‘a realistic model of deliberative democracy
must concede that decision rules in large democracies will always place constraints
on constraint-free dialogue’.!!!

A final often-heard critique of deliberative democracy is that citizens either lack
time and interest in participating in democratic decision-making, or have lost trust
in politics and have become too cynical to believe that their input would matter.
In Goi’s diagnosis of the conditions of late modernity the emphasis in politics has
been on strategic rationality and efficiency and this has led citizens to respond in
one of three ways: either they have lost interest in politics and focused solely on
increasing their own wealth, or they have withdrawn from the public arena into
communities of like-minded people, or they have tried to make themselves heard
and gain political power by using violence. The unspoken assumption of deliberative
democrats that citizens are willing to participate in rational deliberation appears
naive in this context.!'> All these criticisms pose important challenges to the theory
of deliberative democracy and they need to be dealt with before we can investigate
how deliberative democracy holds up in practice.

4.5 Deliberative Responses

In this section, I will examine what responses could be given to the critiques elab-
orated above. It should become clear in the process where I stand with respect
to the three core questions. In the previous chapter, I proposed three criteria for
dealing with intractable moral disagreement: (1) we should include as many views
as possible, (2) there should be no power differences large enough to distort the
decision-making process, and (3) the outcomes of the debate should be open-ended
or open to revision. These criteria form the background that informs my position.

109 Graham Smith (2000), page 37.
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4.5.1 Goals of Deliberation

In Chapter 2, I argued that the controversy over biotechnology is a good exam-
ple of an unstructured problem: deep disagreements exist about facts and values
involved and there is conflict not only about policy outcomes, but already on the
level of problem definition and possible solutions. I shall argue that in the case of
unstructured problems more emphasis should be placed on the underlying moral
considerations that are involved. This should be done in the first stages of problem
definition and agenda setting, rather than at the end of the pipeline, when the prob-
lem has already been framed and possible solutions demarcated, because the latter
strategy harbours the risk of excluding opinions and insights. After all, it is the nor-
mative problems that usually need most time to be mulled over and as I argued
in Chapter 2, most intractable disagreements can be traced to underlying disagree-
ments about values and worldviews. Particularly in the case of novel technologies it
is important to include normative issues in public debate at an early stage, because
here it is especially important to anticipate potential future problems. The further the
development of a novel technology has progressed, the harder it will become to call
this development to a halt or to take alternative directions on the basis of normative
reasons.! 3

Of course, it could be argued that when disagreement exists at the moral and
metaphysical level a problem such as the biotechnology controversy will always
amount to an intractable policy problem. Indeed I argued that biotechnology is an
unstructured problem, because there is disagreement at the moral and metaphysical
level and hence that there is no consensus on values, but also because it exists at the
scientific and factual level, and hence that there is no consensus on facts. Drawing
on Hisschemoller and Hoppe’s account of how policy problems tend to become
intractable, I argued that under these circumstances, if these types of unstructured
problems are not dealt with adequately they are likely to become intractable pol-
icy problems. Whether this actually happens for any specific policy problem can,
of course, not be prejudged, but will come out of deliberation. However, at a dif-
ferent level an intractable policy problem should be distinguished from intractable
disagreement. It may be true that the moral and metaphysical nature of the disagree-
ment over GM makes it an intractable disagreement by its very nature, but this does
not necessarily have to translate into an intractable policy problem if the parties to
the debate can agree to disagree or reach a compromise or an incompletely theorized
agreement.

When we are dealing with unstructured problems a focus on consensus is prema-
ture. This is because, as critics of deliberative democracy pointed out, too much
focus on consensus building through deliberation harbours the risk that certain
voices will be excluded. Consensus can be suppressive of minority views and it
can close off the discussion (or at least give the appearance of closure) and these
effects run counter to my criteria of inclusiveness of views and open-endedness.

113 See Marta Kirejczyk (2005).
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Consensus is not simply ‘too much to ask’ — an unapproachable ideal — but it should
not be the aim in the first place. As we are dealing with an unstructured problem,
in which the problem definition and possible solutions themselves are already dis-
puted, we benefit from fostering diversity of opinion, while a focus on consensus
can function to prematurely narrow down the debate.!!* I agree with critics that the
aim of consensus assumes too much homogeneity and therefore creates a blind spot
for difference and plurality. When we abandon the aim of consensus, we can see that
the importance of deliberation can also lie in making differences and plurality more
visible. As John O’Neill forcefully states it: ‘The virtue of deliberative democracy
may lie not in claims that it resolves conflicts, but in its tendency to reveal them’.!1?
I am not arguing that consensus can never be a justified aim. An aim for consen-
sus can be beneficial in certain circumstances, as it requires participants to keep an
open mind and to truly listen to one another and this in turn is more likely to lead
to opinion transformation. When the problem definition is well demarcated (and
there is little disagreement about it), when all relevant information and opinions
have come to light, all views have been extensively discussed in previous public
debates and the stage of decision-making has been reached, striving for consensus
is a worthwhile aim. At this stage of the process, however, the problem is no longer
unstructured.

While I agree with the critique of consensus, I do not think it is debilitating
for deliberative democracy. In fact, many deliberative democrats do not uncriti-
cally embrace this goal anymore. Dryzek and Niemeyer, for example, argue that
in political practice a balance has to be struck between consensus and plural-
ism.!1® Sometimes deliberation can expose shared views underneath a plurality of
viewpoints that would have gone unnoticed without deliberation, suggesting that
consensus can be possible on one level, while there is disagreement on the other.
Besides consensus, two other possible outcomes of deliberation spring to mind.
Firstly, agreement can be reached on a policy even if no agreement exists on the
underlying values that support the policy. The policy can be supported by two or
more opposing comprehensive views, for different reasons. While Sunstein terms
it ‘incompletely theorised agreements on particular outcomes’ perhaps this should
be termed ‘convergence’ rather than agreement.!!” Secondly, just as deliberation
can sometimes uncover self-interested or opportunistic arguments, at other times
through deliberation participants can learn that their opponents’ viewpoints are held

114 This view has been extensively argued in feminist political theory literature, such as in the idea
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sincerely and are not just based on self-interest. '8 These are all ways to deal with
intractable disagreement that do not require consensus.

As long as deliberative democrats do not hold on too strictly to the goal of con-
sensus, and accept that sometimes a (partial) consensus is possible and sometimes
it is not, but that it is by no means a necessary pre-condition of deliberative democ-
racy, agonism in my view is not necessarily opposed to deliberative democracy, as
long as deliberation is supplemented by alternative forms of political action, such
as protest and rallying.!'® In my view, these alternative forms of political activity
are sometimes necessary, depending on the stage a policy problem is in and on the
actual opportunity groups have to equal access to the decision-making process. If
in a deliberation about a particular policy problem the dominant groups in society
are still found to exclude other groups — for example by biased ways of framing
the policy question — other ways of getting heard are legitimate. It should be kept
in mind, however, that there can be a tension between deliberation and alternative
forms of political activity; it is difficult to both protest, rally, or perform some other
form of activism and at the same time take part in rational deliberations with those
whose position one is challenging.'?”

Regarding the goals of inclusiveness and quality, the question whether one should
emphasise one or the other also depends on the type of problem involved. In
unstructured problems as many voices as possible need to be heard, because the
disagreement already exists on the framing of the policy problem and, following
the criterion of inclusiveness of views as many different viewpoints as possible
should be included in the agenda-setting and problem defining stages of deliber-
ation. Unlike structured problems — which can mostly be dealt with by experts —
in unstructured problems no group has the sole prerogative of framing the debate.
Another important reason to emphasise inclusiveness is that participation in itself
could have beneficial effects on the participants. Deliberation between a wide vari-
ety of people has more educative potential than deliberation among similar people,
because of the confrontation with different people’s viewpoints; moreover, partic-
ipation can lead to empowerment, part of which is the feeling that one’s opinion
matters and that one has the competence to take part in political decision making. In
due time, these beneficial effects may also lead to an increased quality of argument,
because of the possible educative and empowering effects of deliberation. When a
problem has become moderately structured it may be time to place more emphasis
on the quality of the argumentation.

Rational public deliberation can, then, be regarded as one stage in a decision-
making process. Perhaps we could envision an approach along three co-existing
tracks, of which one track consists of alternative political activities and agonal
spaces in which the main goal is agenda-setting and finding out where people’s

118 See also Mark E. Warren (2002).

191 therefore regard agonism as an immanent rather than an external critique of deliberative
democracy.

120 Young (2003). There is empirical evidence for this claim. See Mutz (2006).



4.5 Deliberative Responses 125

differences lie. This ‘agonal’ track could have an emancipatory function and could
provide an avenue to constantly challenge dominant views; those who do not agree
with the terms of the debate in other tracks can express themselves here. In a second
‘deliberative’ track more organised public debates between representatives of all the
different affected groups could be used in order to deepen debate about the issue and
also try to find shared values and perhaps reach incompletely theorised agreements,
albeit with no requirement that consensus must be reached. This process needs a
longer time-frame than is often available for regulatory decisions and is likely to be
open-ended.

Of course, the decision-making process would function more efficiently and
expediently if the goals of inclusiveness and deepening were bypassed. However,
this runs the risk that some relevant considerations, particularly value-related ones,
are left out. Without formal status for public involvement in the decision-making
process, broader moral considerations may easily be bypassed and as I explained
before, these should not be bypassed, because they are the fundamental issues about
which disagreements exist in unstructured problems. It is fair to say that there
will always be a tension between decision-making expediency and deliberation. On
the other hand, public deliberation could also be regarded as an expedient way of
bringing to light relevant information and creating better compliance with policy
decisions, which is also a form of expediency. For reasons of decision-making expe-
dience a third track is needed of decision-making institutions. The decision-making
process in these institutions should be as transparent as possible and decisions
should always be revisable in future to fit within a deliberative democratic frame-
work. However, the goals of broadening and deepening have to give way to a certain
extent to decision-making expedience in this third ‘institutional’ track. In order for
deliberation and participation to have influence on actual decision processes there
somehow needs to be a connection between the three tracks, for otherwise these
tracks would be purely symbolic. The institutional track should ‘feed off” the other
two tracks, so to speak; it can receive input in the form of arguments from the other
tracks, and it has to be accountable in the sense that decision makers should explain
why they favour certain solutions over others. The debate in the other two tracks can
take place on a more general level as decisions do not have to immediately follow
from them; their influence would be felt more in the long run.

In the three-track approach deliberation would then be separated from decision-
making. In the first track power structures and discourses and terms of the debate in
the other tracks can be exposed and challenged, while in the second track broader
views about a particular policy problem can be discussed. Unstructured policy prob-
lems should primarily be debated in the first two tracks, as it is often too premature to
make a decision. If a regulatory decision must be made it has to be a very provisional
one that is revisable. How exactly this three track proposal should be institution-
alised is a matter for further investigation. Some empirical research has already been
done in this regard. Archon Fung, for example, has argued that the goals of a specific
deliberative practice should determine its specific design choices.'?! For example,
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if the goal of a particular organised debate is public learning, the ideal set-up would
be to have frequent meetings and to create a monitoring function. These would also
contribute to accountability and legitimacy. If the empowerment of marginalised
groups is the goal, emphasis should be placed on presence of these groups and on
‘accessible modes of deliberation’; also the outcome of the deliberation should have
important status, because ‘a mini-public cannot advance justice without power’.'??
It should be mentioned how my three track approach differs from Habermas’ view
of democracy which some authors have labelled ‘two track’, in which the first track
consists of informal deliberation in the public sphere and the second of more formal
deliberation and decision-making by government institutions.!>* In my approach a
track is added by sub-dividing the deliberation that should go on in the public sphere
into one — more informal — agonal and one — slightly more formal — deliberative
track.

In the three-track approach that I envisage, how should we regard the role of
expert committees and consensus conferences? Are they instances of depoliticisa-
tion or not and how should we evaluate these? Many proponents of deliberative
democracy assume that the public will be more likely to deliberate in terms of
the common good and that in public deliberation self-interested arguments will be
curbed. In this context, commentators like Pettit and Fishkin and Luskin regard
public involvement as an instance of depoliticisation.!>* They view depoliticised
bodies such as committees and consensus conferences as checks on government
control, as bodies that foster impartiality. This appears to be based on a view of
current politics as primarily located in the arena of official government institutions,
which are heavily influenced by interest group lobbying. The underlying assump-
tion is that in public deliberation interest group lobbying will not be as influential.
Depoliticisation in this view means taking power away from the formal political
institutions and including the public. This is exemplified in the following quote by
Pettit: ‘democracy — deliberative democracy — is too important to be left in the hands
of the politicians. No democratization without depoliticization”.!>> This view does
not take account of other functions of the political arena — including civil society —
such as facilitating debate about what is in the common interest. Hisscheméller and
Hoppe, on the other hand, do not see a democratising potential for depoliticised bod-
ies. In contrast, they view depoliticisation as a method for governments to remain in
control of controversial policy issues, carefully keeping these issues away from the
public. They view depoliticisation as something negative, as a method of stifling the
public debate necessary for dealing with unstructured problems. Their view should
be understood against the background of technocratic governments. In such systems,
important decisions regarding novel technologies are left up either to the industry
or solely to scientific experts, and this could be regarded as depoliticisation. Public
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influence is seen as a way to counter technocracy, as a way to bring controversial
policy issues out in the open, so that they do not remain the prerogative of technical
experts and the governments who use these experts. The do not see public influ-
ence, then, as a way of depoliticisation, but rather of repoliticisation; it counters
the depoliticisation that took place under technocratic governments. This is more
congruent with views on deliberative democracy that see no role for depoliticisa-
tion, but rather for more politicisation. Porsborg Nielsen et al., for example, write
that ‘the development and spread of the participatory consensus conference is, in
effect, an attempt to “expand the political possibilities of action” through public
involvement;. . . . it can be seen as an attempt to ... “put politics in command”,
that is, expand the political possibilities of action vis-a-vis the growing dynamics
of scientific and technological developments’.!?® Understood this way, deliberative
democrats in fact want to politicize more issues rather than depoliticize them.

These two meanings of depoliticisation in relation to the role of the public, then,
seem diagonally opposed. This is because the two meanings are based on different
views of politics. In the first ‘Pettit-meaning’, a contrast is sketched between the
sectorial or personal self-interest that cannot escape formal political institutions, on
the one hand, and the common good that is advanced by the public, on the other
hand. The public plays a depoliticising role because it counters the self-interest and
lobbying that characterises politics. In the second ‘Hisscheméller-meaning’ techno-
cratic government control via depoliticisation is contrasted with public deliberation.
Depoliticisation in this view entails containment of debate and containment of con-
testation. It appears to be based on a view of politics as contestation, similar to that
of agonists. My three-track approach is closer to the Hisschemoller-view, because
it wants to involve the public in all three tracks, but not as a way of taking control
out of the hands of government. After all, the final decisions are made in the insti-
tutional track. This track should be open to input from the agonal and deliberative
tracks. Like Porsborg Nielsen et al., I view public input as a form of repoliticisation;
public debate should not be confined to specific closed committees or depoliti-
cised bodies, but should take place on several different levels. On the other hand,
I view the role of public debate as both countering self-interest and lobbying, and
countering the primacy of technocratic decision-making by experts, and I therefore
incorporate at least part of the ‘Pettit-meaning’. Through repoliticisation citizens
in fact become more critically aware of, and more likely to be involved in solv-
ing, collective problems and this could help to counter decisions made on the basis
of politicians’ self-interest. The function of public participation in policy regarding
novel technologies in my eyes, then, is not an instance of depoliticisation, but rather
of repoliticisation. As will become clear in the empirical part of this book, what is
seen as depoliticisation and its potential is dependent on the context of the political
culture under examination.

126 Annika Porsborg Nielsen, Jesper Lassen, and Peter Sandge (2007), page 17. The authors here
quote Leonhard Hennen (1999), page 304.
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4.5.2 What Types of Argument Are Valid?

For reasons alluded to before, I agree with deliberative democrats such as Gutmann
and Thompson, and Dryzek that all views, including comprehensive views, should
be allowed in public debate. Whereas Ackerman argues that individuals should dis-
cuss comprehensive views in private, outside of the political arena, I hold that there
is actually more reason for individuals to practice conversational restraint in per-
sonal relationships than in politics. While we need to discuss our comprehensive
views in order to understand better what divides us and to make better political
judgements, so that we will be able to co-exist in society, we do not need (although
of course we are free) to discuss our views on religion, technology, animal rights,
etcetera, in our personal relations. In fact, conversational restraint could save friend-
ships.'?” When 1 say that we should discuss our comprehensive views I do not
mean that we need to discuss what religion or other comprehensive view is best
and should be adopted by everyone. This is something that every individual should
be able to decide for herself. I merely mean that since our positions on political mat-
ters are often based on fundamental values drawn from our comprehensive views,
it would be better to acknowledge the views that inform our positions than to let
them silently inform our judgments in the background. In fact, we would get an
artificial conversation if we could not refer to these comprehensive views at all.
Allowing comprehensive views at least opens up the possibility of preference or
opinion transformation to occur and this is not likely under the liberal condition of
conversational restraint.

Theorists who propose a procedural model of deliberative democracy argue that
in the context of intractable disagreement as a result of value pluralism we need to
look for agreement not on substantive issues but on procedures. One can wonder
whether implicit in this view is the kind of separation between morality and ethics
or the right and the good, which I have problematised in Chapter 3. Seyla Benhabib,
for example, states that

The challenge to democratic rationality is to arrive at acceptable formulations of the com-
mon good despite this inevitable value-pluralism. We cannot resolve conflicts among value
systems and visions of the good by re-establishing a strong unified moral and religious code
without forsaking fundamental liberties.'?

Benhabib seems to assume that we either discuss the truth of substantive beliefs
or only discuss procedures that are completely neutral vis-a-vis substantive beliefs.
However, if we accept my point that comprehensive views of the good life cannot be
neatly separated from universal moral goods this is problematic. I agree that we need
not discuss the truth of religious views in order to be able to co-exist peacefully.
However, most political issues on which decisions need to be made will need to

127 Empirical research also shows that ‘people tend to care more about social harmony in their
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(2006), page 106.
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rely on discussion that may involve an appeal to substantive beliefs. Recall that
we are dealing with public goods. Neutral procedures should therefore be the basis
of public deliberation, but not the endpoint. The consequence of this view is that
we will just have to accept that no neutral outcomes are likely to ensue; this is
one reason why I proposed the criterion of open-endedness. Of course, some set of
procedures and rules will have to be agreed upon before public deliberation can be
held; we cannot allow behaviour that undermines the process of deliberation, for
example. These procedures are internal to the process of deliberation, however, and
do not rely on the distinction between ethics and morality. Moreover, these rules are
open to change through the process of deliberation itself. I agree with Benhabib in
this respect; she likens the conditions of deliberation to those of a game ‘that can be
contested within the game but only insofar as one first accepts to abide by them and
play the game at all’.!>®

My view that broader issues should be allowed in public deliberation raises the
question whether just any views should be allowed in public debate. The logic of
deliberative theory entails that views that hinder public debate itself — such as views
that do not consider all participants as free and equal, or those views that would con-
done the use of threats or violence against other participants — should not be allowed.
Furthermore, as pointed out before, Gutmann and Thompson argue that a position
should only be excluded from political dialogue when it does not qualify as a moral
position in the first place. In the context of my criticism of the ethics/morality dis-
tinction I would not use the word moral, but for Gutmann and Thompson at least,
a position fails to be moral when it does not meet either of the following three
requirements: (1) it ‘presupposes a moral point of view’. . ., (2) ‘any premises in the
argument that depend on empirical evidence or logical inference should be in prin-
ciple open to challenge by generally accepted methods of inquiry’, (3) if the latter
is not applicable, then at least the evidence ‘should not be radically implausible’.!3%
Racist views do not meet any of these conditions and, therefore, policies favouring
racism should not be allowed on the political agenda. These grounds for preclusion
from the political agenda are different from traditional liberal grounds. A position is
not precluded because it is a moral position on which reasonable disagreement can
exist, but because it does not even qualify as a moral position. In other words, the
liberal neutrality thesis is not adequate, because it removes racist policies from the
political agenda for the wrong reason — namely, because no agreement on it can be
reached — and not because it is not a reasonable position in the first place. If any-
thing, lack of agreement is the reason par excellence why issues should be on the
political agenda.

While I agree with Gutmann and Thompson that liberals move issues off the
agenda for the wrong reason, I do not wholly support their grounds for preclusion
from the political agenda either. In my view even less restrictions to the domain
of debatable issues are necessary than they propose. The requirements mentioned
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above could be used to limit the debate more than necessary. For example, their first
requirement may exclude positions that are based on specific situations or interests
that are quite legitimate, such as feminist points of view. Their second requirement
raises the question as to what should be understood by ‘generally accepted methods
of inquiry’. If interpreted literally, this could mean that positions that are based
on alternative scientific paradigms are not allowed. Nevertheless, paradigm shifts
have taken place in the past and what was generally accepted has consequently
also changed. If ‘generally accepted methods’ is taken to mean what the majority
of people in a given country accept this could also be problematic. What if, for
example, the majority of citizens in the United States reject methods of inquiry that
support the theory of evolution?'3! This would rule out a lot of positions that I think
are quite acceptable in a public debate.

I do agree with Gutmann and Thompson’s recommendation that we determine
through public deliberation which specific moral issues that people disagree about
should properly belong to the public realm of politics. They hold that ‘democratic
deliberation addresses the problem of moral disagreement directly on its own terms.
It offers a moral response to moral conflict’.!3> While Gutmann and Thompson
argue that views that do not conform to their criteria for constituting a moral position
should be excluded, I agree with Dryzek that such criteria are not necessary. Only
behaviour that jeopardizes the deliberative process itself, such as violence or threats
should be excluded and the deliberation itself should be able to sort good from bad
positions. Likewise, Gutmann and Thompson’s view of moral accommodation in the
face of disagreement in my view unnecessarily narrows the debate because of the
types of argument it excludes. Their emphasis on mutual respect as a condition for
fair deliberation seems to have led them to assume that all participants in a debate
will participate with the common good in mind and without self-interested motives.
Therefore, they propose that in a debate we should not question the moral status
of the views of our opponents by expressing a distrust of their motives, but solely
discuss the content of the arguments put forward.'3? This restricts the opportunity
for exposing self-interested motives that is in fact an important reason to hold a
debate publicly in the first place.

Dryzek points out that Sanders’ criticism of deliberation as elitist fails to sepa-
rate deliberation as such from deliberation in a particular context, namely courtroom
juries in American style liberal democracy. It is therefore not clear whether her criti-
cism would hold in other contexts of deliberation.!3* Young’s criticism, on the other
hand, may be more damaging for deliberative democracy, as it points its arrows
at deliberation as such, particularly when deliberation is taken to require common
or shared premises. She argues that due to the existence of pervasive difference
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no neutral premises exist on which to build the deliberation. Supposedly neutral
premises tend to reflect the political status quo.'3> However, as Dryzek correctly
points out, we will only know whether this criticism is really sustained by investigat-
ing deliberation empirically. And even then much will hinge on how the deliberation
is set up and on the context in which it takes place. Claims of difference democrats
can be somewhat toned down by empirical research into jury deliberations. Research
by Andrea Hickerson and John Gastil, for example, demonstrated that gender was
not a clear determinant of dominance in jury deliberations or its outcomes, nor
that women’s speech styles were systematically undervalued.!3® The deliberation,
in general, displayed an equalising effect between men and women. This supports
the view that over time marginalised groups and their styles of argumentation may
become more accepted and that the dominant discourse can change. This would not
only involve a learning process on the part of marginalised groups about how to
make themselves better heard, but also on the part of dominant groups about how
they can listen better.

This latter view entails that forms of communication other than rational argu-
ment should be allowed in public deliberation, like Young and Sanders propose. As
a response to difference democrats’ critique of overly rational deliberation styles,
Benhabib argues that in the public sphere there are many associations, groups, and
networks where difference is stimulated. However, the problem with other modes
of communication, such as storytelling, greeting, and rhetoric is that they cannot be
the bases of democratic institutions and the rule of law, as they are not commonly
shared. People might not understand each other’s stories and greeting can only get
you so far.!37 T do not agree with this position, because the same could be said
about arguments; the form arguments take are not necessarily commonly shared or
understood either. On the face of it there is no reason why deliberative democracy
could not encompass greeting, storytelling, and rhetoric, but I agree with Dryzek
that these forms of communication have to fulfil certain conditions in order to avoid
abuse. Storytelling particularly could be a very effective tool when we want to con-
front people with different viewpoints. However, I doubt whether storytelling will
really avoid elitist tendencies. As Dryzek points out, storytelling can just as well
become coercive because of ‘normalising’ behaviour in groups.'*® He, rightly, pro-
poses to allow only forms of communication (including rational argumentation) that
can withstand two tests: it should not be coercive and it should be able to rise above
the particular situation and be applicable to more general views: ‘if an individual’s
story is purely about that individual then there is no political point in hearing it. . .a
truly effective story about a particular repression will also involve implicit appeal to

more universal standards’.!3°
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Some deliberative democrats argue that the legitimacy of certain types of com-
munication and its effects on marginalised groups can and should be questioned
within the deliberative forum itself. This is no simple feat, however. As Olson points
out, in order to be taken seriously, challenges to the dominant discourse or the terms
of the debate must be formulated in the very idiom that one is trying to challenge. !4
Olson admits that this is not entirely impossible, but that the success of this strategy
is relative to the context of the political culture in which it takes place. It depends,
among other things, on the question how reflexive a deliberative democracy is — how
much self-reflection it stimulates about its own practices — and how open it is to
alternative styles of speech. This in turn depends on the willingness of elite groups
in society to accede challenges to their hegemony. Olson furthermore pointed out
that the question of who is regarded as an expert is also based on the standards of
dominant groups in society. However, as we saw at the start of this chapter, one of
the reasons for calling for more deliberation was that the status of expert knowl-
edge has come under attack. A viable deliberative democracy will, therefore, have
to be structured in such a way that official expert knowledge can be challenged and
hidden assumptions about expertise identified.

Finally, taking into account the law of group polarisation, it is especially impor-
tant to ensure that deliberation takes places across divides. Groups that deliberate
should not be formed on the basis of common identities or opinions, but rather
should have a diverse composition. So, for example, if a debate is organised about
genetically modified animals, we should not put all members of animal liberation
societies and vegetarians together in one group, but make sure that both proponents
and opponents are represented.

4.5.3 Who Should Participate?

Because one of the educative effects of public deliberation is taken to lie in the con-
frontation with other people’s points of views and experiences, a case can be made
for physically including representatives of groups and not only representing their
ideas. Broad participation is therefore an important tenet of deliberative democracy.
However, as difference democrats have pointed out, this interpretation of represen-
tation rests on false essentialisms. This is a tension that is not easily overcome,
however, and we might have to run the risk of false essentialisms at least in the
short run, until more equal participation has been reached and we can diversify
identities. As we have seen, difference democrats argue that equal participation is
merely a theoretical supposition that does not sufficiently take into account the dif-
ferences in wealth and power that permeate the real world. Against these critics we
could argue that the current emphasis on bargaining tends to disadvantage women
and marginalised groups more than deliberation does and deliberative democracy
is therefore already a step in the right direction. However, they are right to point

140 Kevin Olson (2011).
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out that a mere formal requirement of equality will not be sufficient.'*! Substantive
equality will need to be ensured, for example with the help of quotas, education and
positive discrimination. The focus on inclusiveness and equal participation in delib-
erative democracy should also function to avoid tyranny of the majority; again, this
will only be true if substantive measures are taken to ensure political equality. Even
though intelligence and knowledge is not distributed evenly among citizens and the
risk therefore exists that the highly educated elite will take a dominant position in
deliberations, as Manin points out, among the elite or experts disagreement exists
as well and being exposed to such disagreements provides a learning opportunity
for those less knowledgeable and at the same time mitigates the dominance of the
elite.'4?

Whether the criticisms described above are warranted depends to a certain extent
on the specific set-up of the public deliberations. For example, in a deliberative
poll, in which an organized form of public deliberation on a relatively broad scale
precedes an anonymous vote by the participants, the distorting effects of group
dynamics play less of a role. Because the participants vote anonymously after
the deliberation the problem of conformity or group pressure does not occur and
because consensus is not strived for, deliberative polls tend to avoid the problem of
suppression of dissent.'*} Moreover, the problem of group polarisation occurs less
with deliberative polls than in many other political discussions. Research has shown
that after participating in a deliberative poll the participants often have less extreme
and more nuanced and better considered views on the issue under debate and they
have acquired more understanding of their opponents’ viewpoints.'#*

Finally, difference democrats make a good case for supplementing deliberation
with other forms of political activity, most notably activism. In fact, if we recall the
results of Mutz’s empirical research it appears that a tension exists between partic-
ipation and deliberation and this suggests that a combination between deliberation
and political activism is necessary. Maximum participation would lead to enclaves
of like-minded people who only reinforce each other’s views and this in turn leads
to polarization. On the other hand, in some contexts ‘like-minded networks’ can
stimulate very important forms of political action, such as social movements against
slavery or sex discrimination. At the same time we need people who are willing to
engage with opposing viewpoints, as this open-mindedness is more conducive to tol-
erance, well-balanced judgments, and compromise. According to Mutz, ‘a “mixed”
political culture would result in greater political stability than one with maximal lev-
els of participation’.'*> Deliberation, in other words, is just one aspect of politics;
while more emphasis should be put on deliberation and on making those instances
in which deliberation takes place more successful, there should always be other
avenues of political action as well.
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4.5.4 Recapitulation

In this section, I argued that when we are dealing with unstructured problems aim-
ing for consensus is premature and can function to exclude viewpoints. I proposed a
three-track approach in which deliberation and decision-making are separated, but
in which the institutional track would receive input from the agonal and deliberative
tracks. I furthermore argued that no views should be excluded from public debate at
the outset, unless these views include threats of violence or counteract the possibil-
ity of holding a debate in the first place. Finally, I argued that if special care is not
taken to create actual conditions of equality of voice, deliberative democracy could
in fact lead to more inequality by privileging already dominant groups in society.
Especially in a situation of transition to more deliberative forms of governing other
political measures, such as redistribution and affirmative action, and other political
activities, such as protest and activism, will be necessary to create more equal con-
ditions for deliberation. Under these conditions, the deliberative process, in turn,
could lead to more political equality. The proposed measures can, of course, at a
later stage always be questioned through deliberation, and this is where the criterion
of open-endedness plays a central role. Whether deliberative democracy is success-
ful in including all affected groups and whether distorting group dynamics can be
avoided is something that in the end will have to be tested in practice. In the case
of ‘groupthink’, for example, research shows that deliberation among a group of
people tends to lead to results closer to the truth: ‘collectively formed group opin-
ions are generally more closely ‘on target’ than the mere mechanical average of

individual opinions’.!46

4.6 Conclusion

In Chapter 3, I argued that deliberative forms of democracy are better able to deal
with intractable disagreement than traditional forms of liberal democracy, as they
focus on the possibility of preference or opinion transformation rather than voting or
bargaining. The emphasis on preference transformation does not make deliberative
democracy necessarily an anti-liberal theory, however.!4” In fact, many of the core
principles of liberal democracy are compatible with deliberative ideals: deliberative
democrats ‘value and see as essential the liberal legacy of rights — not so much
rights of private property, but rather the rights that attach to individuals, such as
rights of security, citizenship, due process, equal protection, political participation,

146 Rescher (1993), page 35. See also Herman Van Gunsteren (2006).
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speech and association’.!*® The liberal basis of deliberative democracy, I would
argue, is that everyone should have an equal starting position in the debate. Because
deliberative democracy tries to counter inequality in decision-making influence —
as decision-making should not be based on coercive power but on arguments — it
in fact conforms better to the liberal principle of equality than the mechanism of
voting. In other words, I hold that the liberal democratic principle of equality should
be broadened from equality of voting to equality of deliberation. Therefore, I do
not wish to present deliberative democracy as an alternative to liberal democracy,
but merely wish to broaden, and indeed strengthen, liberal democratic theory and
practice by placing more emphasis on deliberation.

In this chapter, I have examined how different deliberative democrats have dealt
with the existence of intractable disagreement by considering three core ques-
tions and the criticisms that have been mounted against deliberative democracy.
An awareness of these criticisms helps us to focus on what obstacles we might
encounter in the practice of public deliberation. These criticisms have really driven
home the idea that the criterion of inclusiveness has to be more than a mere theoreti-
cal presupposition, more than an assumed condition, for deliberation to succeed. For
deliberation to be truly inclusive, differences between groups have to be recognized
more and the demand for consensus has to be less stringent than in the models of
Habermas and Cohen. Wibren van den Burg puts it eloquently: ‘Even if we aim to
build consensus, we should cherish plurality and dissensus in the process and take
the dissenting opinions seriously, since they may be the heralds of a newly emerging
morality”.!4?

Another problem for deliberative fora such as consensus conferences is that while
the distinction between experts and lay persons has been challenged a tendency
exists to resort to expert knowledge. The status of expert knowledge and scientific
research in general should be the subject of public debate and we should strive for a
two-way relationship of information exchange between experts and lay people with
experiential knowledge.

My response to the core questions can be translated into three conditions
that need to be met for a theory of deliberative democracy to be able to deal
with intractable disagreement. My responses to the core questions and the condi-
tions that follow from them are related to the criteria for dealing with intractable
disagreement that I elaborated in Chapter 3. The conditions that I will formu-
late each lead to a more specific set of criteria. These criteria will be applied
in the empirical part of this book, where I will investigate how two organised
deliberative practices — biotechnology ethics committees and consensus confer-
ences — fared.!>” I use these case-studies in order to seek the implications of
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my conditions and criteria. In other words, the aim of my empirical analysis
is not only to find out to what extent real life deliberative fora conform to
the ideals of deliberative democracy, but also to examine the feasibility of my
conditions.

Regarding the goals of deliberation, my condition is that the aims of the delib-
eration should match the type of policy problem. When we are dealing with an
unstructured policy problem the broader aim should be opinion transformation —
as thinking about such problems is still in a developmental stage — and this entails
firstly inclusiveness, or broadening, and in a later stage deepening. When we are
dealing with more structured problems, in which broad agreement exists about
problem definition and demarcation and solving the problem comes down to apply-
ing a set of standards or techniques, consensus may well be a plausible aim.
However, public debate is in itself less necessary in such cases, and may primarily
be about the question of how to interpret certain standards. In the case of moder-
ately structured problems, consensus may be a worthwhile aim in the later stages
of the decision-making process, after the problem has been more clearly defined
and demarcated and there is less risk of the suppression of dissensus. The ben-
efit of aiming for consensus in moderately structured problems would be that it
forces the participants to come up with a solution, which would both improve
decision-making expedience and force participants to take each other’s points of
view. However, aiming for consensus is only desirable when the strategies (or
biases) of excluding participants or narrow problem framing can be avoided. While
I argued for a three-track approach I emphasised that the first and second tracks
should somehow influence the decision-making process, in order to be more than
purely symbolic. This entails, among other things, that policy outcomes are revis-
able in future; I argued for revisability in Chapter 3 regarding my criterion of
open-endedness.

Regarding the type of arguments, my condition is that we should strive to
exclude as few arguments and argumentation styles as possible. This condition is
based on my criterion of non-exclusion from Chapter 3, which is supported by
my arguments against conversational restraint and by the view that governments
owe citizens respect for their opinions and intellectual capacities. Furthermore,
this condition is based on the view that given the limitations we are faced with
in this world, it is always possible that certain entrenched beliefs or views turn
out to be mistaken. In such a world it is of utmost importance that there are
different lines of thought that can be tested against one another. In this chap-
ter, I also highlighted the importance of lay person input in the debate and one
more specific criterion is, therefore, that lay persons should be able to bring in
additional arguments or experiential knowledge and have a say in determining
the framework for deliberation. The dominance of formal expert knowledge and
scientific methods should be open for discussion, and this is enabled, amongst
other things, by open expert contestation. Finally, a specific criterion is that it
should be possible to uncover fallacies and self-interested motives through the
deliberation.
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Regarding the question of participation, my condition is that we should aim
to be as inclusive as possible, particularly when dealing with unstructured policy
problems, and this means paying close attention to mechanisms of exclusion and
obstacles to equal participation. As I argued in Chapter 3, in public deliberation
decisions should not be forced by powerful groups upon people with less power.
This leads to some more specific criteria: women and marginalised groups should
not be disadvantaged in the debate; mechanisms should be in place to counter power
differences; distorting group dynamics should be avoided; people with a wide vari-
ety of backgrounds and opinions should be included. In practice this means that
quotas or other mechanisms should be used in order to achieve representation of
marginalised groups. I also argued that the status of expert knowledge should be
relativised. Finally, I argued that we should aim for as many participants as pos-
sible, amongst other things because of deliberation’s educative effects. This leads
to the following criteria: participants should learn from the debate; the arguments
and outcomes of the debate should reach people other than the direct participants.
Because of the tensions between the different pillars of deliberative democracy that
I noted, it is not expected that all of these criteria could be fulfilled at the same time.

These conditions and criteria are displayed in Table 4.1:

Table 4.1 Conditions and guiding criteria

Goals
Condition: the aims of the deliberation should match the type of policy problem
Criteria: (1) opinion transformation should take place

(2) deliberation should influence the decision-making process

(3) outcomes should be revisable

Arguments
Condition: no relevant arguments or viewpoints should be excluded
Criteria: (1) there should be lay person input
(2) it should be possible to uncover fallacies and self-interested motives

Participants
Condition: we should aim to be as inclusive as possible
Criteria: (1) women and marginalised groups should not be disadvantaged in the debate
(2) mechanisms should be in place to counter power differences
(3) distorting group dynamics should be avoided
(4) people with a wide variety of backgrounds and opinions should be included
(5) there should be open expert contestation
(6) participants should learn from the debate
(7) the outcomes of the debate should reach people other than the direct participants

We will now move to the empirical part of this book, in which I will examine
the implications of these conditions and guiding criteria when they are applied to
real-world contexts.



Intermission: Between Theory and Practice

Up until now I have argued that the debate about animal and plant biotechnology
has reached a state of intractable disagreement, due to all the different dimensions of
disagreement that it involves. I have defined biotechnology as an unstructured prob-
lem, meaning that no consensus exists on either the facts or the values involved;
indeed, facts and values are often interwoven. In this context, it is increasingly
acknowledged that expert knowledge is not purely objective, that it is not infal-
lible, and that lay persons can contribute certain experiential knowledge that is
often overlooked by scientific experts. On a policy level unstructured disagreements
can become intractable when the problem is inappropriately treated as structured
or moderately structured. This happens when one or both of the dimensions of
disagreement are not acknowledged. My next question was how governments of
democratic societies should deal with the existence of such intractability. I argued
that on a theoretical level, deliberative democracy could deal better with intractable
disagreement than traditional variants of liberal democracy, most notably political
liberalism, because the emphasis on deliberation would enable citizens and gov-
ernments to address the real sources of disagreement and would enable opinion
transformation. Governments, therefore, should enable rather than constrain public
dialogue.

Behind the core aim of deliberative democracy — deliberating together in pub-
lic about the common good — lies an inclusive ideal of the direct democracy. This
ideal is unattainable in modern complex states. Governments that nevertheless wish
to implement this ideal have put their hopes on concrete deliberative fora. The pur-
pose of Part III, is to examine whether deliberative fora actually contribute to the
inclusive ideals of deliberative democracy, or whether they give cause to revise this
political philosophy. In this chapter, I have defined three conditions and a set of guid-
ing criteria to aid my examination. My general conditions are: (1) the aims of the
deliberation should match the type of policy problem, (2) no relevant arguments or
viewpoints should be excluded, and (3) we should aim to be as inclusive as possible.

In order to determine what circumstances are favourable to an open and inclu-
sive debate, in the empirical part of this book, I will analyse those two fora that
have been used most by governments and social organizations to give shape to the
wish for more public deliberation regarding biotechnology — namely biotechnology
ethics committees and consensus conferences. I will investigate these two in two

138



Intermission: Between Theory and Practice 139

different political cultural contexts, the Netherlands and Australia, because my
assumption is that these contexts can make a difference. This double comparison
should particularly shed light on the question to what extent the political culture
within which the deliberative fora are embedded influences their success or fail-
ure. With a few notable exceptions,'>! this link between political culture and the
merits of deliberative fora has not been studied before. Evaluations of the commit-
tee system and consensus conferences tend either to focus only on their functioning
in one country, assuming that they are so bound to one country that no general
conclusions can be drawn, or address their functioning more generally, thereby
discounting cross-cultural differences. My research, in contrast, compares two insti-
tutional designs in two different political cultural contexts, because my intuition was
that political culture is influential for the functioning of deliberative fora. This intu-
ition was confirmed by research carried out by Porsborg-Nielsen et al.'>?; however,
the difference between their and my research is that these authors concentrate on the
political philosophical differences between countries that are implicit in these coun-
tries’ political cultures, while I make the latter explicit. While one might think that
the different subject matters of the Dutch and Australian consensus conferences and
committees will make a comparison difficult, I do not so much focus on the content
of the recommendations as on the way each deals with intractable disagreement.
Moreover, all studied deliberative fora involve animal and/or plant biotechnology.

Before explicating the differences between consensus conferences and the com-
mittee system, we need to pause and consider the rationale for and the status of my
empirical research. As I already argued in the Introduction to this book, the question
about the merits of deliberation cannot be answered solely on the basis of theoreti-
cal analysis, because despite its theoretical attractions, a political theory ultimately
gains its force from practical application. In order to judge whether the normative
assumptions and abstract claims of deliberative theories are justified we will ulti-
mately need to look at deliberative practice. In turn, this practice can be criticised
for not meeting certain normative criteria or at least for being unclear about what
normative aims are strived for. In the words of Graham Smith,

by studying the actual practice of institutions, we are in a better position to interrogate the
evaluative claims of democratic theory and to open up areas of theoretical inquiry that may
have been overlooked at a more abstract level of analysis. ... Focusing on the practice of
mini-publics can highlight overlooked issues deserving of theoretical elaboration.'?

I will argue, amongst other things, that one issue that has been overlooked is
the difference that political cultures make to the success or failure of deliberative
fora. Moreover, in this chapter I identified a set of tensions between the goals of

I51 A5 will become clear in part III, the following authors do specifically look at the effects of
political context in the evaluation of consensus conferences: John S. Dryzek and Aviezer Tucker
(2008); Porsborg Nielsen, Lassen, and Sandge (2007). Jan Gutteling has put the Dutch committees
and consensus conferences in a political perspective. See Jan M. Gutteling (2002).
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consensus, quality, participation, and expediency. An appreciation of these tensions
could help in the evaluation of different deliberative practices, because the tensions
in deliberative theory may be mirrored in the practice of deliberative fora. For exam-
ple, the tension between decision-making expediency and participation becomes
visible in the discussion about the influence that lay panel reports should have on
political decision-making.

To reiterate, the aim of my empirical analysis is to test deliberative democ-
racy — and in particular the conditions and guiding criteria — through case-studies.
This test will move in two directions; on the one hand, I aim to develop insights
about the strengths and weaknesses of specific deliberative fora by examining to
what extent they conform to deliberative theory while, on the other hand, I aim
to refine my normative and sociological insights in the light of my comparative,
empirical investigation and make them more practically relevant. However, in the
Introduction, I already pointed out the inherent difficulty in any ‘attempt to bridge
the disciplinary gap between normative theory and empirical political analysis’.!>*
I argued that on the basis of limited empirical research one cannot draw sweep-
ing conclusions about deliberative democracy in general. We can only test partial
aspects of specific deliberative theories in practice in order to understand whether
certain claims that deliberative democrats make are feasible. I investigate one such
partial aspect, namely the ability to deal with intractable disagreement. Moreover,
many different theories of deliberative democracy have been proposed and, as has
become clear, each makes its own normative assumptions and has its own emphases.
Empirical research can be helpful in relating deliberative theories to institutional
design choices. For example, as we saw in this chapter, in response to criticism by
agonists and difference democrats some deliberative democrats have now accepted
that we should not aim for consensus. I supported this move particularly in the case
of unstructured problems. In order to test this claim we can investigate the practice
of consensus conferences to see whether consensus in fact does work to suppress
minority views. If so, one could argue that a different type of deliberative forum
should be used for unstructured problems. To mention another example, the claims
of critics about pernicious group dynamics may be confirmed by some deliberative
practices and not by others. Deliberative theorists may, therefore, need to qualify
some of their claims by relating them to specific practical and institutional contexts.

Of course, one can wonder whether the two types of deliberative forum that
I study in fact correspond to deliberative democracy’s picture of public deliber-
ation. Most theoretical accounts of deliberative democracy do not specify exact
methods and designs of public deliberation, although Bohman has argued for a
revival of ‘deliberation-promoting conventions, such as delegating certain author-
ity to committees in order that they may acquire more informed and well-reasoned
opinions’, and points out that deliberative polls offer one procedure to increase pub-
lic deliberation.!3> Moreover, many authors who advocate consensus conferences
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do so on the basis of deliberative democratic theory. Still, one important difference
between committees and consensus conferences and the theory of many deliberative
democrats is that the latter envisage the deliberating public as made up of voluntary
associations in civil society between citizens with a special interest in the topic under
discussion, whereas committee deliberations take place between experts while con-
sensus conferences take place between lay people with no pre-existing interest in
the topic. Nevertheless, as ethics committees and consensus conferences are two
major ways in which governments and social organizations have given shape to the
call for more public deliberation they merit analysis. Perhaps more importantly, one
can wonder whether associations in civil society actually conform to the ideals of
deliberative democracy. As Smith argues, while deliberation certainly goes on in
voluntary associations, the democratic character of these is questionable and neither
is it clear that the reasons given in these deliberations are focussed on the common
good: networks in civil society ‘tend to be populated by fairly like-minded individ-
uals and organizations and their interaction with other organizations and networks
with very different perspectives would typically be cast in terms of strategic rather
than communicative action’.!>® Of course, certain obstacles to a genuine open and
inclusive debate that we will encounter in the committee-system and in consensus
conferences may not appear in other deliberative settings, while those aspects of my
deliberative fora that work well may not be easily replicated in other deliberative
settings. In future research it would be desirable to put my criteria to the test in the
context of other deliberative fora with different designs.

Differences Between Committees and Consensus Conferences

Before I proceed to compare my different case-studies it should be noted that there
are differences in form and function between the committee system, on the one
hand, and consensus conferences, on the other. Of course the most obvious differ-
ence is that committees are composed of experts and consensus conferences of lay
people. One problem that I will discuss in this context is that this leaves out the
group in between that is ‘too expert to be lay and too lay to be expert’.!>” One
other main difference that I already discussed is that expert committees primarily
focus on factual and technical disagreement and consensus conferences on value
disagreement, while I argue that both need to focus on both types of disagreement,
because we are dealing with an unstructured problem. Establishing an ethics com-
mittee amounts to treating biotechnology as a moderately structured/ ends problem
and organising a consensus conference as a moderately structured/ means problem.
Considering the points I have made in Part II about political liberalism and delib-
erative democracy, one should perhaps position committees as belonging more in
the liberal democratic paradigm and consensus conferences more in the deliberative

156 Smith (2008), page 5.
157 Purdue (1995), page 171.
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paradigm (albeit one open for improvement). One of my main arguments was that
political liberalism unjustly constrains debate. The committee system fits well in
this paradigm, as I will argue it too constrains debate by relegating more fundamen-
tal moral and metaphysical disagreements to the private sphere. In traditional liberal
democracies policy problems tend to be cast in terms of factual disagreements and
decision-makers tend to rely on expert accounts, because if they would focus more
on value disagreements they would be perceived not to be neutral between differ-
ent citizens’ conceptions of the good. I will argue that while there was some room
in committees to discuss value disagreements, the main normative decisions had
already been made before the instalment of the committee and the conclusions of
discussions about values were not given much weight anyway. Also, in the func-
tioning of both committees it became clear that most members wanted to relegate
fundamental moral or metaphysical views to the private sphere, to the frustration
of a small minority of the members. Consensus conferences conform more to the
image of genuine public deliberation, because they involve lay persons deliberat-
ing together in public about the common good. The reason why I do discuss both
types of deliberative forum in the context of deliberative democracy is that both
committees and consensus conferences are meant to play a role in stimulating pub-
lic debate, although I will argue that both only achieve this function to a limited
extent — as committees in practice substitute public debate and consensus confer-
ences do not reach quite as large an audience as is aimed for. Still, a consensus
conference could be termed a mini-public, because it includes representatives from
the lay public, while committees could not, because their role in public deliberation
is more indirect.

Another difference between the two is that committees convene on a regular basis
and the members need to be able to develop a working relationship for a longer
period, while consensus conferences are usually one-off affairs and, although they
may last for a couple of weekends, the participants may only meet each other a few
times. This difference will influence the form the discussions will take. The sta-
tus of the recommendations is a further difference; a committee’s recommendations
have a direct advisory function to government (particularly in the case of the Dutch
Committee for Animal Biotechnology, where the Minister nearly always adopts the
recommendation), while the status of consensus conferences is more unclear and
non-committal. This leaves the latter more free to explore fundamental disagree-
ments, while the former will be more likely to meet other demands such as decision
making expedience, efficiency and influence on the decision-making process.

One could argue on the basis of the foregoing that committees and consensus
conferences occupy two different political spaces. Committees seem closer to the
formal institutions of government while consensus conferences seem to belong pri-
marily to the sphere of civil society. Nevertheless, if I translate the role of both fora
to my three track approach I think that both committees and consensus conferences
belong to the deliberative track. Committees are meant to give independent advice
on the basis of non-political deliberation and as such they do not belong to the insti-
tutional sphere of government. Despite my criticism of the committee-system in the
following chapter, I will argue that committees are still necessary, but that the status



References 143

of their recommendations has to be toned down; they should be seen as one input
into a public deliberation, while consensus conferences could form another input.
Both committees and consensus conferences, on the other hand, are too formal and
restricted to belong to the agonal track, which also involves political participation
such as protest and activism. The differences I have pointed out between the two
types of deliberative forum could lead one to question the very possibility of com-
parison. However, I do not simply compare consensus conferences and committees
as a whole, but I examine how well each different institutional design conforms to
my criteria for dealing with intractable disagreement. It will become clear that one
conforms better than the other and this is not surprising if we consider that commit-
tees could be regarded as fitting more in a liberal democratic model and consensus
conferences in a deliberative democratic one.
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Part 111
Deliberative Fora: Deliberative Democracy
Put to the Test



Chapter 5
Committees: The Politics of Containment

Humphrey: “I am fully seized of your aims and of course I will
do my utmost to see that they are put into practice”.

Minister: “Good. . ...”

Humphrey: “And to that end, I recommend that we set up an
interdepartmental committee with very broad terms of reference
so that at the end of the day we will be in the position to think
through the various implications and arrive at a decision on the
basis of long term considerations rather than rush prematurely
into precipitated and possibly ill-conceived action which might
well have unforeseen repercussions”.

Minister: “You mean, ‘no’”.

Yes Minister (BBC): Doing the Honours

5.1 Introduction

In cases of intractable disagreement about complex issues such as biotechnology,
governments are faced with the need to make regulatory decisions.! One way in
which governments have sought to make expedient decisions in the face of public
disquiet and persistent moral disagreement is to delegate the decision-making pro-
cess to a politically independent committee. Committees have been established as a
way to respond to the increasing call for more public deliberation. This move can
also be regarded as an attempt to depoliticise the problem. As I argued in Chapter 2,
when we delegate decision-making to an expert committee we assume that we are
dealing particularly with scientific uncertainty. In the words of Hisschemdéller, we
are treating the policy problem as moderately structured (goal). It was my hypothe-
sis that committees that acknowledge that normative uncertainty exists as well, and
therefore allow for public input, are moving in the direction of treating the policy
problem as the unstructured one it really is, and that these committees should be
able to deal better with intractable disagreement. In this chapter I want to test this

I After all, even a decision not to regulate a certain controversial issue requires a choice by
government.
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hypothesis by making a comparative analysis between two biotechnology ethics
committees in two countries, the Netherlands and Australia.

At the end of the previous chapter, I formulated three core conditions that, ideally,
a deliberative democracy should fulfil in order to deal with intractable disagreement
appropriately. These conditions are operationalised in a list of guiding criteria that
could be used in the empirical analysis of deliberative fora, such as committees. In
this chapter and the next I will apply these criteria in my analysis of deliberative
fora. My aim with this analysis is not only to test to what extent the specific fora
under investigation conform to my ideal view of deliberative democracy, but also to
test the normative claims of deliberative democracy. Liberal democrats, deliberative
democrats, and their critics each make certain normative assumptions about reality
and about the character of persons. It is one of my aims here to test whether the
normative assumptions implicit in deliberative democracy are warranted by exam-
ining to what extent underlying claims are realised in practice. In other words, the
outcomes of my empirical analysis should have consequences for political theory.
My purpose in the empirical part of this book is, furthermore, to identify what
obstacles there are to genuine public deliberation in practice, in order to find out
what assumptions of the theory of deliberative democracy need to be modified. The
central question of this chapter is: To what extent can biotechnology ethics commit-
tees in the Netherlands and Australia deal with intractable disagreement and what
implications does this have for the theory of deliberative democracy?

The three core conditions that I formulated in the previous chapter will also
structure my analysis in this chapter. But first I will make a comparative analy-
sis between the political cultures of the Netherlands and Australia, including the
question how each deals with biotechnology, and I will introduce the biotechnology
ethics committees of these countries in more detail.

5.2 Comparative Analysis Netherlands — Australia

I have chosen to compare the Netherlands and Australia because these countries
have certain important similarities, but also enough institutional differences to be
able to determine to what extent broader structures and contexts matter.

5.2.1 Political Cultures

Both the Netherlands and Australia are (Western) liberal democracies, but
Australia’s election system is representational — with a winner takes all district
system in the lower house — whereas the Dutch system is proportional. In prac-
tice, the first leads to control of one dominant party, with a strong opposition party
(and often a minority party that holds the balance of power in the upper house),
whereas the second tends to lead to the existence of a wide range of parties and the
establishment of a coalition government with an oversized cabinet. Australia has a
Westminster style adversarial political culture and its style of democracy could be
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termed majoritarian, as decisions are made on the basis of majority rule, whereas
the Netherlands is regarded as having a consensual type of democracy, in which
decisions are made on the basis of consensus between different minority groups.?
This latter style of democracy has also been termed consociational, which refers to
‘the role of elite accommodation in mitigating conflict in divided societies’.>

The emergence of this style of democracy and the Dutch practice of forming
coalitions can be linked to the Netherlands’ history of religious tolerance and pillari-
sation. In the past, the Netherlands provided a safe haven for religious minorities that
were oppressed in their own countries.* The context of freedom of thought provided
a fertile ground for public debate about theological matters on the basis of respect for
other people’s viewpoints. Different groups learned to co-exist through the system
of pillarisation:> Denominational segregation led to the so-called ‘school-struggle’
in 1920, with Catholics and Protestants demanding separate schools because they
did not agree with each other’s teachings.® This struggle was resolved by creating
separate schools and granting schools of each denomination the same rights and
subsidies and leaving them free, within boundaries, to give content to their own
teaching methods. Through pillarisation conflict was avoided, but the actual content
of the disagreement was never discussed publicly. The decision-making process had
the character of compromise and tolerance of other people’s viewpoints, rather than
the resolution of substantive arguments. The Dutch consensus style democracy is
linked to a corporatist decision-making model,” which appeals to the same ideals
of compromise and tolerance and the avoidance of (moral) conflict, and which is
also termed the ‘poldermodel’, after the reclaimed land the Netherlands is famous
for; the reclaimed land can only stay dry if all the parties involved co-operate on
the basis of consensus.® Corporatism relies on co-operation between different inter-
est groups, which are usually divided on socio-economic grounds; the most common
corporatist model is that of co-operation between trade unions, industry, and govern-
ment representatives who make decisions based on consensus formation. According
to Jan Gutteling, ‘the consensus that has driven social-economic developments is

2 It should be noted that consensus in this context does not refer to the Habermasian notion of
consensus, but refers more to a process of accommodation and compromise; rather than a decision
that is ‘wholehearted’ and in the common interest, it refers to a decision that is supported by all
important players. I would like to thank Bert van den Brink for bringing this to my attention.

3 Herman Bakvis (1984), page 315.

4 For example, the French Huguenots, Seardic Jews from Portugal, and Ashkenazi Jews from
Eastern Europe found refuge and free thinkers such as Spinoza and Descartes were also welcome
in the Netherlands. Johannes J.M. Van Delden, Jaap J.F. Visser, and Els Borst-Eilers (2004).

5 Lijphart argues that this pillarisation has two dimensions, a primary religious, and a secondary
class dimension, which has created fragmentation of Dutch society into four main blocks: a liberal
block, which is secular and consists of middle and upper-middle class groups, a socialist block,
which is also secular, but mainly working-class, and a Catholic and a Protestant block, which cut
across class differences. Arend Lijphart (1975).

6 Hans Daalder (1995).

7 Arend Lijphart and Markus Crepaz (1991).

8 Koos Van der Bruggen (1999).
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likely also active in the development of modern biotechnology, resulting in a more
participatory, rather than controversial, role for NGOs in some stages of policy mak-
ing’.? At the same time, the absence of a strong opposition party reduces the need to
justify policy decisions publicly and the Dutch government has been criticised for
‘back-room politics’ and bureaucracy.

Majoritarian democracies, like Australia, on the other hand, tend to go together
with the pluralist interest group system. The pluralist model assumes that political
and economic power are separated and that a variety of interest groups exist with
different ideological, cultural, social or ethnic backgrounds and class interests, none
of which is dominant in the arena of policy making.'? In its policy formation the
state reacts to lobbying from these interest groups, often leading to compromises in
which the interests of opposing groups are reflected. This model has been criticised
for overlooking the fact that power is not distributed equally in politics and that there
is a bias towards powerful groups.'!

Finally, the Netherlands employ a more active concept of neutrality than Anglo-
Saxon countries, like Australia and the United States, where neutrality primarily
refers to non-interference.'> Presumably, each model places different demands on
the way in which decisions are made, such as the need for making compromises and
the need for defending one’s points of view in public. Because collective decision-
making through compromise or consensus, and co-operation between minority
groups are central to consensus democracies, this style of governance has more
affinity with deliberative democracy — in which consensus, and co-operation are
also a major focus — than majoritarian styles of governance. It therefore seems
reasonable to expect that the Netherlands is better able to deal with intractable dis-
agreement than Australia with its more adversarial or antagonistic political culture.
My hypothesis in this chapter is, then, that the Dutch committee can deal better
with intractable disagreement than the Australian one, because even though it still
focuses primarily on scientific uncertainty, in a consensus democracy there is more
room to supplement this with a discussion on value uncertainty. This hypothesis will
be tested in this chapter and the next.

5.2.2 Biotechnology in Australia and the Netherlands

Regarding biotechnology the two countries also have important similarities and dif-
ferences. Agriculture plays an important role in the culture and economy of both
countries. Moreover, both the Netherlands and Australia have set up biotechnology
ethics committees as a response to public disquiet about genetic modification and

9 Gutteling (2002), page 137.
10 Hindmarsh (1994), page 106.

1 1bid. Hindmarsh quotes Ralph Miliband (1989). See also Kenneth Newton (1969). See also
Hugh V. Emy and Owen E. Hughes (1991).

12 Wibren Van der Burg (1998).
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both have run consensus conferences on biotechnology-related topics. The commit-
tees of both countries appear to play a role in stimulating public debate, which is of
particular interest given the central question of this book. An important dissimilar-
ity, however, is that the focus of the biotechnology debate in Australia tends to be
on genetically modified crops and food, whereas in the Netherlands the debate has
centred on genetically modified animals. The debate concerning genetically engi-
neered animals in the Netherlands has focused primarily on medical applications,
whereas the Australian debate seems to emphasise agricultural applications, giv-
ing rise to different moral concerns. Some argue that the difference in focus can be
explained by the fact that unlike European countries, Australia has not experienced
great outbreaks of animal disease, such as BSE and foot and mouth disease.!3 The
idea of using animals for human purposes may also be regarded more as ‘common
sense’ in Australia, as the use of animals in agricultural production figures largely
in the primary industries that Australia is dependent on. This is reflected in the his-
torical view that ‘Australia rides on the sheep’s back’. Even though Australia is the
most highly urbanised country in the world — around 80 per cent of all Australians
live in the cities of over 50,000 inhabitants, primarily on the coast — its citizens
still identify to a large extent with life in rural areas and the outback.'* The role of
farms differs between the Netherlands and Australia as well. In the Netherlands —
as in the rest of Europe — farms are smaller than in Australia and it is therefore
harder to segregate GM from non-GM crops. Moreover, in the Netherlands farms
also play a role in recreation and nature preservation, as there is less ‘pristine’
nature left than in Australia.'> I have chosen not to compare committees in the
United States or the United Kingdom, because the Australian and Dutch publics
seem more aware of and concerned about biotechnology than that of the United
States, whereas the British public seems more averse to it. Finally, I have chosen to
analyse Australian committees because Australia is (to an extent) independent from
the European situation.

If we compare the regulatory systems regarding biotechnology in the Netherlands
and Australia it appears that the Netherlands have a stronger and more active sys-
tem. In fact, according to the biotechnology critic Richard Hindmarsh, Australia
has one of the weakest regulatory systems of all OECD countries.'® He argues
that the regulatory system in Australia has been strongly influenced by the biotech-
nology industry, which, for example, pressed for a product instead of a process
approach in the legislation of genetically engineered products.!” In his estimation,

13 Interview with member of interest group on 11/2/2005.

14 See 1LH. Burnley (ed.) (1974).

15 Paula and Birrer (2006).

16 Hindmarsh (1994).

17 As I already briefly mentioned in Chapter 2, advocates of the ‘product approach’ argue that an
estimation of health risks can only be based on examination of the components of the food con-
sumed, whereas advocates of the ‘process’ approach argue that all products created using GMOs
in the production-process should be labelled, since it is often the process that the consumer is
concerned about and not merely the end-product.
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creating public acceptance and not debate or awareness has been the driving force
of Australian government agencies and government sponsored organizations, such
as the Australian Science & Technology Council.'® He characterises the Australian
culture as one ‘where political power is held by select groups of dominant indi-
viduals, a minority of the population, a culture where public participation is not
actively sought or encouraged’.'® When public participation is welcomed, accord-
ing to Hindmarsh, it is as part of a co-optation strategy. In 1990, a parliamentary
inquiry into genetic engineering was initiated in Australia; this included public hear-
ings and submissions and resulted in the report ‘Genetic Manipulation: The Threat
or the Glory’. Critics have labelled this inquiry an ‘absorption of protest strategy’.?"
Even though some public comments were taken seriously — for example, the recom-
mendation that the biotech industry should be liable for foreseeable damage — critics
argue that one important issue emanating from the submissions was overlooked,
namely, the question of whether the Australian public wanted genetic modification
in the first place.”! Hindmarsh’s views are to a certain extent underscored by other
researchers. For example, Hans Lofgren and Mats Benner argue that the Australian
government is ‘neither neutral nor detached with respect to the growth of biotechnol-
ogy but an interventionist and purposeful actor that seeks to shape public attitudes. . .
government efforts to influence consumer attitudes are more conspicuous in biotech-
nology than in any other domain of techno-science.’”> In contrast to Hindmarsh,
they do not see this as a sign of weak regulation; in fact, they argue that contrary to
its tradition of economic liberalism — in which the government was careful not to
favour certain economic sectors over others — the Australian government has been
unusually active in promoting the development and public acceptance of biotech-
nology and organising its implementation, including the provision of great financial
incentives to the biotechnology industry and the adoption of a strong regulatory
framework (albeit one that tends to favour the biotech industry).23

Another difference between the Dutch and Australian regulatory contexts is
that the latter operates in more of a vacuum, whereas the former cannot operate
independently from European regulation. Being an island continent, Australia has
no contiguous border with other countries, whereas the Netherlands borders on
Germany and Belgium and is close to other European countries. This means that
even though the biotechnology industry lobby has also influenced the Dutch reg-
ulatory system, they have other options. In particular, when the Dutch government

18 Hindmarsh (1994), pages 267-280.

19 Ibid., page 271.

20 1bid., page 401.

21 Richard Hindmarsh and Kees Hulsman (1992).

22 Hans Lofgren and Mats Benner (2003), pages 34-35.

3 Lofgren and Benner argue that ‘state intervention premised on partnerships with business, for
the purpose of facilitating technology development and innovation, is now a central theme in
Australian policy deliberations’. Ibid., page 30.
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forbids certain biotechnological procedures they can relatively easily carry them out
in a neighbouring country with a more relaxed regulatory system, such as Belgium.

Regarding public acceptance of genetic engineering, attitudes in the Netherlands
and Australia appear to be broadly similar. While early surveys concluded that the
Australian public was supportive of genetic engineering, later studies have found
that Australian citizens do have a number of concerns about particularly GM foods
and their effects on human health and the environment.>* One reason why many
Australians might be hesitant about releasing GMOs into the environment is that
this could be compared to releasing exotic species, a practice that has led to many
problems throughout (white) Australia’s history. Surveys of Dutch attitudes towards
biotechnology also showed that citizens were generally accepting of applications
that benefit human health or the environment, but that they have concerns about
products without an obvious benefit or that raise moral issues.>> The majority of
both Australian and Dutch consumers support labelling of GM foods, but while
Australian governments first rejected labelling, the unique corporatist tradition in
the Netherlands has led to a dialogue between biotechnology companies, retailers,
consumer and environmental organizations regarding the desirability of labelling
and of general information exchange. This led to the labelling of GM foods when
this was not yet demanded on the European level. Interestingly, labelling has not
led to a decline in sales or to consumer protests in the Netherlands.?® Finally, it
should be noted that Dutch citizens tend to have a more trusting attitude towards
government agencies and regulations than Australian citizens.?’

5.3 A Tale of Two Committees

First, I describe the context, terms of reference, and procedures of the Dutch
Committee for Animal Biotechnology (CAB) and after that of the Australian Gene
Technology Ethics Committee (GTEC). Comparing specifically these two commit-
tees is not a self-evident choice, as the two committees differ significantly both in
their procedures and in their subject matter. Nevertheless, I chose to compare these
committees, because they are both the main national committees centring on the eth-
ical aspects of biotechnology, and because they are both meant to fulfil a function in
stimulating public debate.

24 Respondents displayed more moral qualms about cross-species gene transfer and the genetic
engineering of humans or the transfer of human genes into other organisms than with genetic
engineering of animals, and they had even less moral problems with plant biotechnology. Norton,
Lawrence, and Wood (1998).

257.J. Beun et al., Ibid., pages 164-167.

26 Tbid.

27 hitp://ec.europa.eu/public_opinion/cf/subquestion_en.cfm (accessed on March 24, 2009). This
observation is supported by the Eurobarometer.
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5.3.1 Committee for Animal Biotechnology

Compared to other countries, the debate about animal biotechnology has started
relatively early in the Netherlands, as a response to the creation of a transgenic
bull, Herman, in 1990.” Herman’s genome was modified by insertion of a human-
identical gene, in order for his female offspring to produce milk with human
lactoferrin, which could serve as the basis of medicines in the treatment of intestinal
infections.? Following widespread public concern about this transgenic experi-
ment, a parliamentary debate about the moral acceptability of animal biotechnology
ensued, resulting in the ‘Decree of Animal Biotechnology’. According to CAB
chairman Egbert Schroten, this policy should be regarded as the result of the
aforementioned Dutch ‘poldermodel’, which he describes as follows: ‘if there is,
somewhere in society, a danger of polarisation or deadlock someone takes the ini-
tiative to get the various interest groups together in order to talk and to create a
compromise’.>’ The decree is part of the Animal Health and Welfare Law and states
that as of April 1, 1997, carrying out biotechnological procedures with animals is
prohibited without a permit.>! With this decree, the Parliament has expressed its
position as not favouring a complete rejection of animal biotechnology, but only
allowing it under extraordinary circumstances and under strict control. The decree,
therefore, has been given shape in a so-called ‘no, unless-policy’. Applications
for a permit are lodged with the Minister of Agriculture, Nature conservation and
Fisheries3? and will be granted when ‘a) the procedures have no unacceptable con-
sequences for the health and welfare of the animals, and b) there are no moral
objections to the procedures’.?

In order to determine whether these conditions are met, the Minister seeks
advice from the CAB, which consists of nine experts with a background in human
medicine, animal experiments, veterinary science or zoology, social sciences, med-
ical or animal biotechnology (2 representatives, one of which is nominated by the
Committee of Genetic Modification, which deals with plant biotechnology), ethics,
and ethology. The ninth member is the chairman, currently from a theological back-
ground.?* The members have been appointed on the basis of independent scientific
expertise and not as representatives of interest groups or of the opinion of particular
segments of society or society as a whole. There is no requirement regarding male
to female ratio of the members. The formal task of the CAB is to advise the Minister

28 Brom (1997).

29 Huub Schellekens (1993).

30 Egbert Schroten (1999), page 260.

31 Committee for Animal Biotechnology (1998).

32 Now the Minister for Economic Affairs, Agriculture & Innovation.

33 Animal Health and Welfare Law (1997). Ethicists will be quick to point out that b) should state
‘no other moral objections’. However, this is the text as laid down in the Act.

34 Committee for Animal Biotechnology, ‘Annual Report’, Staatsblad van het Koninkrijk der
Nederlanden, 1997 # 5, Besluit van 9 December 1996.
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on a case-by-case basis about the acceptability of proposed biotechnological proce-
dures, and thus about the issuing of licenses. The Decree describes three functions
which the committee should serve:

a) the clarification of the moral position of animals in view of biotechnology,

b) the strengthening of the moral position of animals in view of biotechnology, and

c¢) the identification, formulation, and assessment of problematic developments at
an early stage in order to assist and stimulate public discussion about animal
biotechnology.?’

After receiving the Committee’s recommendation, the Minister draws up a draft
decision stating whether or not a license will be issued, and invites the general
public to comment on the CAB opinion and the draft decision through a public
consultation procedure. The CAB takes the comments of the public into considera-
tion and advises the Minister on a response. Finally, the Minister decides whether or
not to issue the license.3® The CAB does not stand on its own, but is imbedded in a
wider network of committees; it has links to the Committee of Genetic Modification
(COGEM) and to animal experimentation committees (AEC’s). The latter review
all experiments carried out with animals and when it concerns genetically modified
animals, they receive the CAB’s recommendation on the specific license.

Animal biotechnology in the Netherlands is currently directed towards human
medicine and scientific knowledge and not towards agricultural goals. In 1996, in
preparation for the instalment of CAB, a committee of external experts created an
assessment model for the ethical review of animal biotechnology.?” According to
this model, the ethical assessment should take place in five steps. A license appli-
cation should be rejected in case 1) the goal of the project for which a license is
requested is not of fundamental importance, 2) the harm to the health and well-being
of the animals as a result of the biotechnological procedures is unacceptable, 3) the
violation of the animals’ integrity is unacceptable, or 4) if a realistic alternative to
the (goal of the) proposed research is present. If none of the above steps have led
to a rejection of the license, in step five an integral assessment is made, in which
the degree of harm to the health, well-being, and integrity of the animals is bal-
anced against the importance of the goal of the project. This assessment model is
schematically displayed below (Table 5.1).

During its monthly meetings, the CAB tries to reach consensus on each of
these steps. When consensus is not reached, a split recommendation is presented
to the Minister, setting out the arguments of both the majority and the minority.
Split recommendations usually reflect a conflict within the committee about how
to understand the norms in the decision model. For example, a minority of the

35 Lino E. Paula (2001). See also the Explanatory Memorandum of the Decree of Animal
Biotechnology.

36 Committee for Animal Biotechnology (1998).

37 Frans W.A. Brom et al. (1996).
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Table 5.1 Assessment model CAB

Step 1:

Goal of the project = fundamentally important? = no : reject permit

u

Step 2:

Harm to health and welfare of the animals = nature and degree of harm? =
unacceptable: reject permit

U

Step 3:

Violation of integrity of the animals = nature and degree of violation? =
unacceptable: reject permit

U

Step 4:

Alternatives = realistic alternative available? = realistic alternative: reject permit

U

Step 5:
Acceptability of the biotech- = degree of harm to health = not proportional
nological procedures and well-being and violation to the
goal:

of integrity = proportional to reject
permit

the importance of the goal

U

Procedure acceptable: issue permit

Committee members takes the existence of an alternative to the ultimate goal of
the proposed project to constitute a realistic alternative, whereas the majority con-
siders only an alternative to the specific project to be realistic. Also, a majority of the
Committee regards the attainment of knowledge on its own (‘fundamental research’)
to constitute an important societal goal, whereas a minority does not consider the
mere increase of knowledge to weigh up against moral objections.®

It should be mentioned that at the time of writing the Dutch government is
planning to abrogate the advising procedure for all biotechnological procedures

38 A full list of divided issues within the CAB can be found in Paula (2008), page 81. At the time of
writing, only two applications had been rejected and the rest had received a positive recommenda-
tion, albeit often subject to conditions, such as a time limit for the research. The reason for rejecting
one application was that the research was regarded as premature at that point in time in the context
of the overall research program of the applicant. The other was rejected because the researchers
failed to provide additional information as requested by the committee. A few applications were
withdrawn during the review process.
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with animals within a biomedical context and thereby cease the work of the CAB,
because it feels that after more than ten years the review procedure does not lead
to any more new insights. The CAB can be called together on an ad hoc basis, if
extraordinary applications are lodged. Needless to say, this decision is disputed by
stakeholder groups such as the Animal Protection Agency.>”

5.3.2 Gene Technology Ethics Committee

Australia occupies a special position within the biotechnology debate because it is
the only developed country in the world that is considered to be ‘megabiodiverse’: it
possesses 10 per cent of the world’s biodiversity.** Australia is also one of the main
biotechnology producer countries in the world.*! Even though the federal govern-
ment and many state governments have a positive stance on biotechnology, all the
states have used their right to diverge from federal regulation and have declared GM-
free zones.*> While the federal government has approved the commercial release of
GM crops, until recently — when Victoria and New South Wales lifted their bans
— all states had moratoria on commercial crops.** In July 2000, the Australian gov-
ernment established the National Biotechnology Strategy, which gives shape to the
development of the Australian biotechnology sector. A government agency was set
up in order to facilitate this Strategy. This agency, named Biotechnology Australia,
comprises five different government departments** and besides implementing the
Strategy has the task of creating public awareness by providing the public with infor-
mation, creating and disseminating educational materials, organizing rural forums
and checking public attitudes relating to biotechnology. The aim of Biotechnology
Australia is to ensure that Australia reaps the benefits of biotechnology, while at the
same time ensuring that human and environmental health are protected.*> When we
take a look at its public awareness campaign it becomes clear that Biotechnology

39 Personal communication with a member of an animal protection association.

40 Monica Seini (2004), page 194.

41 See Edna F. Einsiedel, Erling Jelsge, and Thomas Breck (2001).

42 “Under the mirror legislation of States, it is possible for state governments to call GM-free zones
based on marketing grounds’. See http://www.non-gm-farmers.com/news (accessed on April 20,
2005).

43 At the time of writing, South Australia, Western Australia and Tasmania all have bans in
place and the latter also has a ban on GM animals. The conditions in Queensland and the
Northern Territory are unsuitable to growing GM canola. See http://www.non-gm-farmers.com/
news (accessed on April 20, 2005) and http://www.greenleft.org.au/2008 (accessed on February
27, 2009). One reason for this divergence might be that the premiers of all state governments
are from the Australian Labour Party, whereas the federal government is a Liberal/National Party
coalition.

44 Agriculture, Fisheries and Forestry; Environment and Heritage; Health and Ageing; Industry,
Tourism and Resources; and Science Education and Training. See www.biotechnology.gov.au
(accessed on April 22, 2005).

45 As stated on their website: www.biotechnology.gov.au.
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Australia places most emphasis on the former. This view is supported by critics of
the Australian government’s role in negotiations over the Biosafety Protocol, who
argue that Australia has pushed trade interests rather than health and environmental
ones.*® Many of the arguments that critics of the biotech industry have identified
as rhetoric can be found in their information and education materials. A glossy
brochure handed out to Australian schoolchildren provides a good example. It con-
tains statements reminiscent of technological determinism: ‘it seems inevitable that
we will come to rely on gene technology to feed the world in the same way that,
today, we could not manage without canning, refrigerated transport and storage..’.
Also, the idea that biotechnology is no different from how humans have always
interfered with nature figures highly in the brochure: ‘In the distant past, people
manipulated the process of fermentation to create alcoholic drinks and cheese and
yoghurt. These are further examples of products made from biotechnology’. The
potential benefits of genetic modification are presented quite optimistically in the
brochure and criticism is brushed aside:

Gene modification may be able to improve a crop’s nutritional value, make it look better,
last longer and even taste nicer! But the idea doesn’t appeal to everyone, Why should we
change the genes of the plants and animals we use for food? Well. . . .why not?*’

In Australia, most procedures involving gene technology are regulated under the
Commonwealth Gene Technology Act 2000 (from now on: the Act), which took
effect in June 2001. The purpose of this Act is to create Australia-wide uniform reg-
ulation on gene technology, involving animal, plant, and human applications. This
regulation aims to protect human and environmental health and safety by identifying
and managing risks resulting from gene technology. The Act’s objectives are car-
ried out by the Gene Technology Regulator (GTR), who is supported by the Office
of the Gene Technology Regulator (OGTR) and is a division of the Therapeutic
Goods Administration within the Australian Government Department of Health and
Ageing.*® Three committees were established to be available to consult with and
advise the GTR with his decisions — at the request of either the GTR himself or of
the Gene Technology Ministerial Council — namely:

e the Gene Technology Technical Advisory Committee (GTTAC), advising on
technical matters,

46 Chin (2000), note 41.

47 All quotes are from the brochure ‘Juggling Genes’.

48 Prior to the establishment of the OGTR biotechnology research in Australia was monitored
by the Genetic Manipulation Advisory Committee (GMAC), established in 1987. However, com-
pliance to GMAC guidelines was not compulsory. While the OGTR regulates gene technology
research and development, regulation of the final use of genetically modified organisms is the
responsibility of product-specific regulating agencies, such as the Australia New Zealand Food
Authority (ANZFA) in the case of food and the Therapeutic Goods Administration (TGA) in the
field of medicine. This regulatory framework has been criticised on the grounds that the end-
use agencies such as ANZFA do not possess sufficient expertise to adequately assess the risks of
releasing GMOs into the environment. See M. Hain, C. Cocklin, and D. Gibbs (June 2002).
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e the Gene Technology Community Consultative Committee (GTCCC), advising
on matters of ‘community consultation’ or public debate, and
e the Gene Technology Ethics Committee (GTEC), advising on ethical matters.

During the writing of this book, as of 1 January 2008, as a consequence of the
statutory review of the Act in 2005, — which found that there had been considerable
overlap between the roles of GTEC and GTCCC - the functions of the two non-
technical committees were combined into one advisory committee, the GTECCC.*
As this book is about moral disagreement, I have concentrated on the functioning
of the GTEC. I will also briefly examine the GTCCC, as its name suggests that this
committee gives shape to the public debate function of the Act, and the GTTAC, as
it is the committee with most influence.
The function of GTEC is:

to provide advice to the Regulator and GTMC on the following: (a) ethical issues relating
to gene technology;

(b) the need for, and content of, codes of practice in relation to ethics in respect of
conducting dealings with GMOs;

(c) the need for, and content of, policy principles in relation to dealings with GMOs that
should not be conducted for ethical reasons.”®

According to Lofgren and Benner, ‘the development of this national system has
been accompanied by a great deal of lobbying and public debate. Groups such as the
Australian Gene Ethics Network and the Australian Conservation Foundation argue
that economic interests have been unduly privileged’.>' This privileged treatment
may be classed as a manifestation of the antagonistic political culture in Australia
that is characterised by a pluralist interest group model.

The GTEC consists of 12 members and also has two advisors who are bioethics
experts. The expertise of the members is wide ranging and includes ethics, public
health, (environmental) law, theology, environmental science, social ecology, repro-
ductive technology, animal health and welfare and plant pathology. The male to
female ratio of the members is about 50:50. The three aforementioned committees
have some cross-membership as well, but there are no cross-sessional meetings.>>
Both GTEC and GTCCC are recent committees that have experienced a steep learn-
ing curve. Unlike the GTTAC (and unlike the Dutch CAB), they are not dealing with
specific license applications, but reflect on general questions. Issues that GTEC has
reported on are, for example, risk analysis, globalisation, and transkingdom gene
transfer. According to my interviewees, the GTEC or GTCCC were never asked
for recommendations and were left to create their own projects and working docu-
ment. After every committee meeting a communiqué is released to the public on the

49 http://www.ogtr.gov.au/internet/ogtr/publishing.nsf/Content/gtecgtcce- 1 (accessed on August 6,
2009).

50 From: www.biotechnology.gov.au (accessed on April 22, 2005).
51 Lafgren and Benner (2003), page 34.
52 Interview with a committee member on 10/04/2005.
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OGTR website. The following three sections provide a critical review of the CAB
and GTEC, each focussing on one of my three core conditions.

5.4 Goals of Deliberation

In Chapter 4, I distinguished three main goals of public deliberation: striving for
consensus, broadening the debate (inclusiveness) and deepening the debate (qual-
ity) and I pointed out tensions between these goals. A similar tension can be found
when we look at the goals of committee deliberations. The Dutch CAB has two main
functions, firstly advising on specific license applications and secondly, stimulating
public debate. The goal of the first function is to achieve consensus, whereas the
second function focuses more on broadening, but with a more tentative aim of con-
sensus in the future. We could say that in both functions the Committee strives for
deepening by aiming to offer a well considered opinion as a basis of the license
advice and of public debate. I will argue that a tension exists within the CAB
between all three goals. The main function of the GTEC is not reaching consen-
sus, but rather deepening the debate by providing advice in the form of high quality
expert reports. A tension exists here between deepening and broadening the debate.
Moreover, another problem emanates in the Australian context — its outcomes do
not have much, if any, influence in the decision-making process.

5.4.1 CAB: Tension Between Different Roles

The guidance on the Decree of Animal Biotechnology explicitly states that the goal
of the case-by-case approach is ultimately to formulate general rules that reflect
social consensus about the acceptability of animal biotechnology, the assumption
being that it is feasible that such a consensus is reached. However, due to its role in
the issuing of permits, the CAB is bound to a time limit and this has repercussions
for the possibility of achieving consensus. From the moment the CAB receives an
application, it is given six months to make its recommendation. Even though this is
a longer time frame than, for example, animal experimentation committees have, the
time limit naturally places constraints on the decision-making process. As Paula has
argued, the CAB has met its time limits, but at the cost of delaying choices regard-
ing the (normative) content of recommendations by way of ‘evading argumentation
styles’.53 This was necessary because there is no agreement within the Committee
about certain values and interpretations of core notions and there has been an ever
returning, and so far unresolved, discussion on certain issues, such as what consti-
tutes an alternative and to what extent a violation of integrity is acceptable. On the
other hand, it can be argued that setting a time limit forces a committee to address
their differences and to not put these off indefinitely. Moreover, the Committee

53 Paula (2001), page 42.
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members themselves do not experience the time frame as problematic.>* This is
in part due to the fact that the Committee organises annual ‘retreats’ in which ideas
are exchanged independently from specific applications.

Against Paula it could further be argued that it is the fundamental nature of
the moral disagreement that makes it intractable and impossible to find consen-
sus, rather than the time limit. Nevertheless, a salient point in the evaluation of the
CAB is that over 90 per cent of its recommendations were in fact reached unan-
imously, and are therefore considered to be based on consensus.’> Between 1997
and 2004 only 14 divided recommendations were made; in all of these a minority
of the Committee argued against issuing a license.’® Meijer et al., who evaluated
the functioning of the Decree of Animal Biotechnology, conclude from the high
level of unanimity of Committee recommendations that the assessment model the
Committee uses has proven to be effective.’’ One can wonder what is meant by
this notion of effectiveness, however. Would the assessment model not have been
effective if more divided recommendations had been drafted? Does the fact that so
many unanimous decisions were reached mean that no moral problems persist? Or
does it mean that the more divisive moral problems were excluded from Committee
discussions?

I will argue in the next main section that the terms of reference of the CAB in
fact do exclude certain issues from the discussion, which appears to demonstrate
my earlier point that the risk of consensus is that it can often only be reached at the
cost of the exclusion of viewpoints. I argued in Chapter 4 that when we are deal-
ing with an unstructured problem, such as biotechnology policy, we should not in
the first place strive for consensus, as in unstructured problems disagreement exists
about the facts and values involved on different levels; for example, the problem
definition and interpretation of core values are already disputed. In such a circum-
stance we benefit from fostering a diversity of opinions, while a focus on consensus
can function to prematurely narrow down the debate. As Hisschemoller and Hoppe
argued, when unstructured problems are treated as moderately structured or even
structured problems they tend to become intractable. Recall that a structured prob-
lem could be dealt with by leaving decisions up to experts or bureaucrats who use a
predetermined decision model in a depoliticised context. Because in the Netherlands
licensing decisions are largely left up to experts — for the Minister nearly always
follows the CAB’s advice — and the Committee members follow a standard deci-
sion model, it appears that animal biotechnology is being treated as a moderately
structured problem. When certain core notions have not crystallized yet superfi-
cial agreements can hide more fundamental disagreements and in such a context it
is problematic to give such an important role to one committee made up of only
experts. An example of an uncrystallised concept in the Dutch context is the notion

54 Committee for Animal Biotechnology (2001).
55 Albert Meijer et al. (2005).

56 Albert Meijer et al. (2006).

57 Meijer et al. (2005), page 14.
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of ‘animal integrity’.’® Some people use this as a ‘container concept’ that refers
to all moral objections besides those to do with animal health and welfare issues,
whilst others reject the idea that there are moral objections besides health and wel-
fare in the first place. Moreover, some people interpret integrity as a gradual notion
and others regard it as more absolute.>® Incorporating such a notion into a decision
model and basing decisions solely on the advice of one group of experts that apply
this model suggests more convergence on this notion than is present.

The CAB has been criticised for combining too many different roles, from
problem-solver to promoter of interests (of the animals involved) to the stimula-
tion of public debate. Paula, for example, argues that in order to promote public
debate, one has to take as neutral a stance as possible and allow all different views
and arguments to be explored. When promoting the interests of animals, on the other
hand, this is not necessarily the best attitude. After all, how neutral is advice when
one of the outcomes of the deliberations is already given, namely the strengthening
of animal interests? Also, problem solving by drafting recommendations calls for
expediency and this might obstruct the exploration of different viewpoints.®® The
interviewed committee members, however, did not see problems with the combina-
tion of these different roles. I concur with these members that the relevant question
to ask in this context is what should be understood by stimulating public debate. It
is not inherently contrary to public debate to take a stance on the issue that is being
debated. The CAB does not have to be regarded as primary facilitator of public
debate, but could also be regarded as a participant who brings in relevant informa-
tion and arguments. Nevertheless, in practice the CAB’s role in stimulating public
debate has been ambiguous. Even among Committee members there is no clear pic-
ture about what exactly its role should be. In the early years the CAB did not take
a proactive role in public debate — but merely a reactive one.®! In later years, the
Committee has played a more active, although still limited, role in public debate,
through participation in six-monthly discussion meetings organized by the Ministry
of Agriculture and through co-authorship of a Trend Analysis of developments in
biotechnology.

Despite these recent efforts, a major obstacle has been the overly legalistic
context that has evolved around the Committee’s decisions, as it is experienced by
everyone involved — Committee members, license applicants, and other stakehold-
ers. Recommendations from the CAB can be contested in court and while disclosure
of conflicting argumentations and views within the Committee could support public
debate — by assisting people to make up their own minds about animal biotechnol-
ogy — too much transparency about conflicts within the Committee could cause legal

58 See Bernice Bovenkerk and Lonneke M. Poort (2008).

59 This difference between the gradual and absolute versions of integrity is explored in more detail
in Bovenkerk, Brom, and Van Den Bergh (2002).

60 paula (2001).
61 Committee for Animal Biotechnology (2001).
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complications.®> When the Committee drafts a recommendation and interest groups
formulate objections both parties anticipate the legal feasibility of their arguments.
The discourse therefore has the character of a legal document, rather than one of
moral argumentation. At the same time, both parties have to engross themselves in
the arguments of the opposite party and this has at least led to a legal learning pro-
cess by the different stakeholders.%®> Unfortunately, this learning process has now
reached a ‘saturation point’ and has not led to the opinion transformation desired by
deliberative democrats.%* The fact that so much depends on the advice of the CAB,
in terms of research projects being granted and possible medical breakthroughs
made, might obstruct the CAB’s role in public debate as well. Perhaps for the same
reason, in its response to public submissions of comments, the Committee often
takes a rather defensive stance. Some Committee members themselves oppose this
attitude and argue that public submissions should be taken more seriously;®> when
the Committee cannot find an adequate response, it would do well to openly admit
this rather than use evasive argumentation styles. It can be concluded that due to the
legalistic context within which the CAB operates, the outcomes of its deliberations
are not easily revisable.

The CAB has mainly focused on its primary role of adviser regarding license
applications and as we have seen this included a focus on consensus, albeit in a nar-
row sense as consensus between Committee members. As will be explained in more
detail later, the goal of deepening the debate has to a certain extent been reached,
because the Committee has thoroughly discussed all the relevant viewpoints that are
involved, but only within the limits set by its terms of reference. A clear tension
exists between the goals of consensus and deepening on the one hand and inclusive-
ness on the other hand, due to the legalistic context in which the CAB operates and
for other reasons that will become clearer in the next sections.

5.4.2 GTEC: A Toothless Tiger

The main role of the GTEC is to provide in depth advice to the Gene Technology
Regulator (GTR). It remains unclear what specific goal this advice fulfils for the
GTR, or for government in general. As the GTEC recommendations are of a high
standard from an academic point of view, and many different perspectives are
included in its discussions, one could conclude that the main goal is that of deep-
ening. However, this goal does not appear to be aimed at furthering public debate.
Rather, I think that the GTEC, and also the GTCCC, could be understood as insti-
tutions designed to substitute public debate rather than stimulate it. There are no
mechanisms in place to seek direct public comment on GTEC publications. The

62 Paula (2001); Meijer et al. (2005).

63 Meijer et al. (2005).

64 Albert Jacob Meijer and Frans W.A. Brom (2008).

65 Interviews with several committee members on 3/4/2005, 5/4/2005 and 7/4/2005.
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public does have the chance to make submissions regarding applications for release
of GMOs into the environment and the accompanying risk assessment and manage-
ment plan (RARMP).®® However, according to Renato Schibeci et al., ‘there is little
indication that this involvement actually affects policy outcomes’.®” Of the three
GTR committees, only the technical committee (GTTAC) plays a role in drafting
the risk assessment and management plan. Public input is, therefore, confined to
the question of risk and concerns that do not fit the risk paradigm are overlooked.
Critics also point out that licensing is untransparent, as quite significant changes to
initial license conditions can be made without public consultation.®® However, pub-
lic submissions were sought and public forums were held by the government in the
initial drafting of the Gene Technology Bill and also during the review of the Gene
Technology Act.%’

Even though the third OGTR committee, the Gene Technology Community
Consultative Committee, does have a consultation function, it only consults stake-
holder groups and it ‘lacks any form of citizen power’.”? As Geraldine Chin notes,
this committee should not be considered as a substitute for input from a broader pub-
lic.”" Similarly, Schibeci et al. argue that the regulatory framework does not leave
any room for public involvement and is structured in a top-down fashion. They
noted that after two years in operation the GTCCC had not made any significant
contribution to public involvement and when they approached committee members
to find out why this was the case, they were told by the chair of the committee that
the members were not allowed to discuss what went on in committee meetings.”?
Some members on this Committee felt they had the responsibility to organise public
forums, but this was not supported by the OGTR.”3 Members of interest groups feel
that government consultations are merely an exercise of going through the motions,
and are actually meant to avoid divisive debate.”* They would like the government
to play a more active role in stimulating public debate, for example, by assisting
with the organization of public forums and by distributing more information. Some
members of the GTEC argue that this committee does play a role in stimulating pub-
lic debate by publishing its reports on the OGTR website; unfortunately, there is no
indication that these reports actually promote public debate. Furthermore, the chair-
man did speak at various forums on behalf of GTEC. However, as Renato Schibeci
and Jeffrey Harwood point out, the OGTR approaches community involvement in
a top-down manner and rejects public concerns because these would be based on

66 Chin (2000).

67 Renato Schibeci, Jeff Harwood, and Heather Dietrich (March 2006), page 442.
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72 Schibeci, Harwood, and Dietrich (2006).

73 Drawn from interviews with committee members on 10/03/2005 and 10/04/2005.
74 Interview with member of interest group on 11/2/2005.
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ignorance. Moreover, the GTCCC website does not invite dialogue with the public
either.”

Some members of GTEC, as well as the consultative committee GTCCC, regret
not having more influence on licensing decisions. In fact, none of the interviewees
seemed to have a clear idea about their specific tasks as a committee and its role in
the whole regulatory process. Still, others consider the functioning of the GTEC as
very successful and productive. The members met twice a year for two days each
time and therefore had an intensive deliberation. They also installed smaller work-
ing groups that would look into specific issues and report back to the committee.
Many high quality reports were drafted — considering its infrequent meetings. In
theory, the GTEC could veto an application if it held that there were strong ethical
concerns. However, this has never happened. It is suggested that the reason why
only the technical committee GTTAC has input in licensing decisions, is that the
GTR’s underlying view of science is positivistic, carrying the assumption of value-
neutrality.”® The move to separate a technical from an ethics committee is open to
criticism. Levidow and Carr, for example, suggest that separating technical issues
from ethical issues and from public concerns is a strategy employed to ‘manage
away’ public disquiet, while allowing the important decisions to be solely based
on ‘sound scientific evidence’, rather than ‘emotions’.”” By separating the techni-
cal from the ethical aspects of biotechnology, and only considering the former in
the licensing procedure, the latter are in effect rendered less important.”® This has
led some to feel that ‘the ethics gets tacked on at the end’.”” As the GTEC has
no decision-making influence and does not seem to provide much input for public
debate either, this Committee seems to be toothless and one can wonder, therefore,
whether even the goal of deepening is reached.

Fern Wickson, who has made an in-depth study of the regulation of biotechnol-
ogy in Australia, argues that not only is there a sole focus on risk within the OGTR,
but on a specific, positivistic, picture of risk; in the original risk analysis frame-
work of the OGTR, risk assessment is described as ‘a scientific process that does
not take political or other non-scientific aspects of an application to use a GMO
into account’. .. ‘risk assessment will be transparent, objective, and scientifically
based’ 89 However, as we saw before, particularly regarding the potential effects of
the release of GMOs on the environment, a lot of scientific disagreement exists and
there are a lot of ‘unknown unknowns’, so the assumption that decisions regarding
biotechnology can be solely made on a scientific basis (and a narrow one at that) is

75 Renato Schibeci and Jeffrey Harwood (2007).
76 Interview with committee member on 10/3/2005.
77 Levidow and Carr (1997).
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procedures. Wickson (2006).

79 Interviews with committee members on 10/3/2005, 10/4/2005 and 8/4/2005.
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a controversial one.®! The dominance of a positivistic risk discourse illustrates the
technocratic character of biotechnology policy in Australia. Like in the Netherlands,
this means that in Australia biotechnology is treated as a structured or moderately
structured problem, rather than an unstructured one.

5.5 What Types of Argument Are Valid?

As became clear in the previous chapter, I hold that no views should be excluded
from public debate at the outset, unless these views include threats of violence or
counteract the possibility of holding a debate in the first place. I argued that partic-
ipants should be allowed to draw on their comprehensive views and that alternative
lay person perspectives should be taken into account. Moreover, in order not to
exclude marginalised groups’ communication styles not only rational argumentation
should be allowed. How do the committees perform on these points?

5.5.1 CAB: Narrow Terms of Reference

Through parliamentary debate in the Netherlands, it was decided that while animal
biotechnology is morally problematic (hence the ‘no’), it is sometimes necessary
and acceptable (hence the ‘unless’). The discussion between those that squarely
favour biotechnology — such as biotechnology companies, many researchers, and
some patient organizations — and those that squarely oppose it — such as propo-
nents of animal rights and certain religious groups — is in a certain respect settled by
the instalment of the Committee. When this discussion resurfaces in the media or
parliament, the government can point out that a solution has been found by appoint-
ing an independent committee of experts. The instalment of the Committee does
not only lead to the exclusion of more extreme viewpoints, but also more gen-
eral and fundamental moral questions, such as ‘what do we want to achieve with
this new technology?’ and ‘what constitutes a good life for humans and animals?’,
are bypassed. In effect, the only exercise that remains to be done is the shaping
of the practical conditions under which biotechnology with animals is permitted,
whereas the ‘meta questions’ go unaddressed.®?> When participants to public hear-
ings raise objections of a more general nature than those concerning the specific
concept license under discussion, they are told they are not in the right forum to
do so.

The terms of reference of the CAB also serve to exclude certain views. Through
the case-by-case and step-by-step approach the CAB aims to achieve shared val-
ues and directives on the basis of casuistry. This entails that the Committee’s

81 1h;
Ibid.
82 This point has also been raised by animal protection associations. See Paula (2001), page 72.
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recommendations concern only individual applications for research, and within
these applications only the genetic modification of the animals involved, and not
the animal experiments carried out afterwards.®? Within this framework only direct
consequences are taken into account, but the indirect, wider consequences of the
research are not addressed.®* In a case-by-case approach only the moral concerns
arising from that specific research can be considered, whereas many moral con-
cerns arise on a more general level. For example, the fact that nearly all the research
focuses on ‘Western diseases’ affecting relatively few people, rather than ‘Third
World diseases’ like malaria, could not be discussed as part of the Committee’s
review.®® Moreover, the cumulative consequences of several individual research
projects are overlooked; an effect that is not very problematic after one procedure
may become problematic after a whole range of procedures.®®

Another criticism of the case-by-case approach is that only the moral concerns
invoked by the specific applications presented for review are addressed. So, for
instance, if there are no applications for transgenesis in order to improve the meat to
fat ratio of pigs, the moral aspects of this possible use of biotechnology will not be
discussed. Even though one of the formal tasks of the CAB is to fulfil exactly this
kind of signalling function and the chairman does actively search for information on
possible future applications of biotechnology, there has been little room to address
future applications either within the Committee or with the wider public, because
the emphasis has always been on the Committee’s role in licensing.®” Furthermore,
the step-by-step approach, delineating that the Committee must use the assessment
model depicted above, does not ensure that all the moral concerns that pertain to an
application are addressed. Objections against biotechnology because it amounts to
‘playing for God’ or because it is a sign of human hubris, for example, cannot be
taken into consideration within the assessment model. Strictly speaking, these con-
siderations should not be part of the review either, because according to its formal
task, the CAB should only give its opinion about the consequences of the genetic
modification for animals, raising the question what platform there is to discuss these
wider considerations.

83 The follow up research is dealt with by AEC’s. Moreover, the CAB’s recommendations exclude
imported genetically modified animals.

84 Paula (2001), page 75.

85 Interview with committee member on 3/4/2003.

86 For example, some argue that the use of animals in medical experiments leads to an instrumen-
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(1997). Separating the review of animal experiments through animal experimentation committees
(AEC’s) and that of the actual creation of transgenic animals in the CAB does not seem to do
justice to this cumulative effect. Taken on its own, a specific case might not seem to be quite as
morally objectionable as when it is regarded as part of an overall trend. Paula (2001), page 79.

87 Personal communication with the chairman of the CAB.
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In practice, there appears to be a self-censuring role within the CAB regarding
broader moral considerations as well. For example, whenever concerns of a religious
or spiritual nature were raised, either by Committee members or public submis-
sions, these tended to be brushed aside as unscientific or too subjective.’® As most
CAB members have a scientific background, it is not surprising that the majority
holds that biotechnological procedures for the sole purpose of gaining knowledge
are acceptable. Moreover, an analysis of CAB recommendations over its first period
reveals that the emphasis in Committee argumentations was on the aim of research
and the assessment of alternatives; both more technical issues. The analysis reveals
a lack of emphasis on the more explicitly ‘ethical’ criteria of the assessment, par-
ticularly animal integrity. They point out that a smaller amount of text is devoted to
integrity than to other steps in the assessment and that the wording under the sub-
heading ‘integrity’ does not vary much from application to application. Moreover,
‘no application is considered to cause a major violation of an animal’s integrity, and
there is no elaborated communication on the reasoning why this is s0’.3° On the
other hand, the Committee members participate in annual retreats where they dis-
cuss ethical issues separately from specific applications. During these retreats issues
such as integrity and other more ethical issues are focussed on explicitly.”® It can
be concluded then, that the Committee does discuss ethical issues, but that it has
difficulty firstly, in reaching consensus on these issues, and secondly, in incorporat-
ing the results of their discussions in their official recommendations. On the positive
side, my interviews reveal that the different committee members have learned from
interaction with each other and have broadened their outlook, especially concerning
ethical issues. For example, one committee member with a technical background
has conceded that even though from the outset he had no high opinion of the notion
of animal integrity, he now at least understands and accepts the distinction between
animal welfare and animal integrity.”!

5.5.2 GTEC: Narrow Problem Framing

The understanding of risk within the Australian Gene Technology Act and the risk
assessment methodology applied by the GTR have received criticism, not only by
outsiders, but also by some of the GTEC’s own members, for their unqualified
assumption of objectivity.”” The Act works within the framework of substantial
equivalence, meaning that the safety of a genetically modified crop is judged in

88 Interviews with committee members on 2/4/2003 and 6/4/2003.

89 Lino Paula and Tjard De Cock Buning (2000), page 1517. In later years, violation of integrity
has been considered serious in some applications, but this has not been sufficient reason to reject
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91 Interview with committee member on 6/4/2003.
92 Interviews with committee members on 10/3/2005 and 8/4/2005.
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comparison to the safety of the original crop. When conventional agriculture is taken
as the standard the underlying assumption is that this is an accepted and acceptable
practice. Even though these assumptions are controversial, they are understood in
the Act as the objective and scientific basis of risk assessment.”> While the precau-
tionary principle is explicitly adopted in the Act, in practice the GTR has failed to
use it; as has been argued by Lawson, the principle is interpreted solely as a method
of managing risks and the interpretation does not allow for a risk avoidance strat-
egy.”* The positivistic image of risk as adopted by the Act precludes contestation
on the interpretation of risk or of the very dominance given to risk in dealing with
biotechnology. As has been argued convincingly by Langdon Winner, the discourse
of risk functions to minimize discussion on other ethical or socio-political con-
cerns.”> Lawson, furthermore, argues that certain evaluative judgements are inherent
in the Act that lead the GTR to ‘waver on the side of releasing GMOs’, rather than
to err on the side of caution in the absence of hard and certain evidence.”® This is
because of the unquestioned assumption in the Act that biotechnology will provide
great benefits that Australia cannot afford to lose out on.”’

Another criticism directed at the GTR is that it does not deal with the social or
economic consequences of planting GM crops for GE-free farms, because it focuses
too narrowly on health and environmental risks.”® In fact, not only does the OGTR
explicitly exclude economic and social issues, but it also frames health and envi-
ronmental risks narrowly.”® While the Act uses a much broader definition of the
environment, the OGTR interprets it as pristine nature only and therefore does not
regard risks to, for example, neighbouring farm environments as problematic.'%
Concerns voiced in the community have also been excluded by the narrow problem
framing, which centres on ‘scientifically quantifiable dangers’. Objections to gene
technology per se, concerns about the social-economic context in which it will oper-
ate, doubts about the gene technology industry, or criticism of the scientific research
that decisions are based on, go unaddressed within the OGTR process.'%! In practice
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the GTEC excludes certain views as well. A member of GTEC, for example, crit-
icised the narrow focus of the discourse within the Committee, as the underlying
assumptions of the Act and many of the Committee members were anthropocen-
tric — including an overly instrumental view of nonhuman animals and nature — and
ethnocentric, while broader perspectives, such as those informed by environmental
ethics or feminism, were rejected.

Moreover, apart from license applicants and holders, and other accredited organi-
zations, nobody has a right of review once a decision to grant a license for the release
of GMOs has been taken.!°> This means that affected parties, such as non-GM
farmers neighbouring on GM fields and consumers cannot raise objections once a
decision has been made. The Act, then, favours the biotechnology industry, because
in its deliberations the GTR has to take into consideration possible appeals when
they refuse to grant a license, whereas no appeals will be made when they grant
a license. This power imbalance is also present during the OGTR process, because
industry actors play arole in the early stages of the licensing process — when they are
asked to provide information — as well as the later stages, while citizens and other
stakeholders only get a say in later stages, when problem definitions and solution
options have already been established.'?

5.6 Who Should Participate?

In Chapter 4, I formulated six criteria pertaining to the core condition of inclusive
participation in the decision-making process. Within the context of the committee-
system the most relevant of these are that experts should not be the sole actors in
the decision-making process, that there should be open expert contestation, that the
lay public and stakeholders should be able to influence the decision-making pro-
cess, and that opinion transformation of all participants should occur. The latter has
also been termed ‘two-way transformative learning’ to set it apart from a cogni-
tive deficit model where public participation is simply a different expression for
top-down ‘education’ of the public.'®* How do our committees perform on these
counts?

5.6.1 CAB: Predominance of Experts

Both the CAB and the GTEC are made up of experts from different relevant fields.
Appointing only experts inevitably leads to an emphasis on technical considerations,
and those concerns that are viewed as ‘unscientific’ are disregarded. For example,
the CAB rejects the objection against the perceived unnaturality of crossing the
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species barrier, because people who raise this objection are thought to commit the
naturalistic fallacy. However, as I argued before, reference to the unnaturality of
gene technology should be regarded as merely the starting point of an objection
that needs to be made more explicit; it is too easy to put this objection aside simply
because, in words of the Nuffield Council, ‘the “natural/unnatural’ distinction is one
of which few practicing scientists can make much sense’.'%

The CAB’s exclusive experts composition might unintentionally result in the
exclusion of valuable experiential knowledge from the lay public. Even though
studies into the positions of scientists on GM indicate that scientists by no means
represent a homogeneous group, it can be expected that most adhere to a scientific
worldview at least in a minimal sense.'%® According to such a worldview, only those
opinions that are based on mainstream scientific findings are acceptable and the
acquisition of scientific knowledge is valued highly and intrinsically.!%” Scientists
tend to have a strong belief in the integrity of other scientists and tend to place
a high level of trust in them, dismissing the possibility that some scientists might
be driven solely by self-interested or economic motives.!*® Simply supplementing
committee membership with lay members may not lead to the desired results of
increasing public participation and gaining experiential lay knowledge, however. It
can be expected that lay members of committees that deal with technical issues are
too intimidated by the use of difficult terminology to be able to adequately express
their views. Most interviewees did not regard the appointment of lay members as
a viable option either, because firstly, they would not be lay members for long, but
would soon become some kind of expert, and secondly, because it would be difficult
to find lay members who would possess experiential knowledge, but who would not
have a stake in the decisions. After all, what kind of lay people should these be?
Patients, farmers, animal lovers? Thirdly, if there are inexperienced members on a
committee, the discussion would be uneven and there would be a high chance that
they would get trumped each time.

Besides the mechanism of lay people challenging the expert paradigm, another
way of exposing the values inherent in scientific knowledge, is to make room for
open expert controversy.'? As stated succinctly by a biotechnology critic,

science has been a poor source of information about how to regulate biotechnology because
regulatory systems have favoured one viewpoint of a complex problem. The favoured view-
point has been that of molecular biologists, who have based their advice on a positivist
paradigm and gene theory, both of which are seriously flawed.!'*

105 Nuffield Council on Bioethics (1999), page 15. See also Chapter 3 of this thesis about rhetoric.
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However, even when ‘dissenting’ scientists have been part of a committee, this has
often been explained by critics as token representation or co-optation of opposing
viewpoints.'!! Some members of ethics committees argue that the degree of dis-
agreement between scientists tends to be exaggerated. Research about scientists’
views on genetic engineering, on the other hand, has shown that these are ‘by no
means uniform, yet that “policy makers and regulators. . . .tend to discount diversity
among the views of scientists™.!!? It has also been suggested, however, that the
Committee members defend their own sectoral interests. According to Paula,

personal interests, both scientific and financial, play an essential role in the discussion
within the CAB. From the interviews with CAB-members and bureaucrats it becomes clear
that the communication is open and respectful, but that the background of a CAB-member
is indistinguishable from the point of view that he defends.!!?

While the decision-making structure does involve a public input process, and the
experts are, therefore, seen to respond to the concerns of a broad public, research
amongst interest groups and lay persons shows that the recommendations of the
Committee are often too technical for non-experts to understand and do not always
connect to the concerns of the public.!'* The main interaction between Committee
members, researchers, and the public takes place during consultative hearings that
are organised by the Ministry about a few proposed licenses each time. Although
there is some opportunity for asking technical questions, these consultations are
explicitly not meant to take the form of a discussion, but only to give the public the
chance to submit verbal or written comments. The Committee members then dis-
cuss these comments behind closed doors and if they deem it necessary, they adjust
their recommendation. Citizen submissions do not appear to have an influence on
the outcome of the recommendations, although they have sometimes led to a change
in a recommendation’s formulation. The fact that the CAB usually already weighs
the anticipated arguments of social organizations and interest groups in its first rec-
ommendation could explain why the comments do not substantially influence the
decision-making process.!!> Persons submitting comments, however, do not feel
that their comments are given adequate attention and, therefore, they resubmit the
same comments over and over again. Some of those involved have characterised the

public consultations as a ‘ritual dance’.!!6

1 Hindmarsh (1994). Co-optation means rendering opposition harmless by making dissenting
voices take part in the decision-making process and thereby making them responsible for the
collectively reached decisions.
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Animal protection associations do indicate that their point of view often closely
matches that of the minority of the Committee in divided recommendations; so even
though their views are represented, they do not influence the final decisions reached.
The fact that the public does not feel its views are deemed of importance, may lead
them to either lose interest or take more extreme positions than before.!'” In that
case, a mutual exchange of ideas between the CAB and the public will not have
been achieved and it is questionable whether the Committee has reached its task
of promoting public debate. On the other hand, it has to be noted that the people
who submit objections cannot be counted as a cross-section of society. It concerns
a small group of people motivated to submit objections precisely because they hold
strong views.!1%

From the point of few of the educational aspect of deliberation, and the criteria
of opinion transformation a forum where researchers and concerned citizens can
engage and learn about each other’s viewpoints is desirable. Attempts to create such
a forum were made after 2001 when the Ministry organised a series of four pub-
lic debates about issues central to the CAB’s weighing process, such as ‘animal
integrity’ and ‘the social importance of the goals of research’.!!® An attempt was
made to increase public participation by inviting social organizations that were not
yet directly involved in this discussion, and by publishing invitations for participa-
tion on the internet and in newspapers.'?? Another explicit focus of the meetings was
to specify arguments that underlie the different standpoints in the discussion. There
was a higher attendance than at the consultative hearings; around 60 participants
attended each time — this time not only critics, but also biotechnology proponents. '?!
Nevertheless, only a quarter of the participants were not affiliated with some orga-
nization or interest group. Participating CAB members note that they did not hear
any new arguments and that the meetings did not influence their assessment.'?> The
discussions primarily led to a repetition of earlier arguments and points of view.
The discussion on animal biotechnology therefore seems to be satiated. On the one
hand this can be explained by the high attendance of participants that were already
involved in the procedures around animal biotechnology. On the other hand, Meijer
et al. conclude that the Committee must have considered all the relevant arguments
regarding animal biotechnology in its internal discussions.'>> However, some fun-
damental arguments were raised during these meetings that have not been discussed
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satisfactorily within the CAB, such as the objection to playing God and the emphasis
in our health care system on curing rather than prevention.!?* The participants did
feel that the meetings contributed to a positive ‘discussion climate’; opponents and
proponents appreciated meeting with each other and the tone of the discussion was
respectful. Moreover, several participants think that the support for the Decree and
for the CAB has been increased through these meetings.'>

One of the outcomes of the meetings supports my earlier argument about core
notions that are not yet crystallised. Participants had different interpretations of
the notion of integrity. The underlying values and arguments behind these opin-
ions remained unclear, however. The debate organisers conclude that taking people
seriously entails that the discussion should be held on the deeper levels of the under-
lying values as well as on a more pragmatic level; a conclusion that underlines the
points I made in Chapter 2.2° In each of the meetings a different style of debate was
used and it was concluded that the discussion was most fruitful when the group was
broken up into smaller groups — the small size of the discussion groups contributed
to more involvement of the participants, real deliberation on an equal footing, and
an actual deepening of the arguments. Most people used arguments based on extrin-
sic considerations.'?’ Intrinsic considerations were present in the background, but
remained implicit. The organisers consider that perhaps the preference for extrinsic
arguments was based on the wish to convince others and that to that end arguments
were sought that other people could more easily accept.'>®

While the public participation procedure, therefore, creates the semblance of
interaction between experts and the wider public, the discourse about animal
biotechnology remains expert-oriented and the hearings are structured in such a way
that only extreme opponents are involved, but that they at the same time are excluded
from the dialogue. Moreover, the procedure seems to have no meaning for society
at large, as an analysis of the CAB’s contribution to public debate via the media,
shows that only in one case — namely the application concerning cloning which was
rejected — the views of the Committee have been reported.'?® The CAB’s public
debate function has, therefore, not been effective in reaching a wider audience.

5.6.2 GTEC: Tokenism

As we saw before, only the GTTAC has direct influence on decisions regarding
gene technology policy and licensing in Australia. The exclusive focus on risks in

124 Tnterview with committee member on 2/4/2003.
125 Meijer et al. (2005), page 26.
126 visak and Meijboom (2002).

127 Examples of cases were the creation of shrimps that did not cause allergic reactions and the
use of biotechnology to bring back extinct species.

128 visak and Meijboom (2003b).
129 paula (2001), page 66.
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the GTTAC entails that some people — scientists — are labelled experts while others
are excluded.'3” Even among scientists there appears to be a narrow representation;
the GTTAC is dominated by experts from a molecular and cellular biology back-
ground rather than an ecology background. As Wickson argues, this leaves a gap
in the expertise on the Committee about the environmental effects of the release
of GMOs, and the risk assessment can therefore only be partial: ‘the GM crop
is essentially assessed in isolation rather than contextually in relation to how and
where it will be grown in practice’.!>' Open expert contestation does not appear
to take place in GTTAC. The dominance of molecular and cellular biologists also
entails that the members have a direct interest in the promotion of gene technol-
ogy or at least that they are likely to view gene technology favourably.!3? Some
interviewees also thought conflicts of interest existed regarding some members of
the GTEC.'33 Surprisingly, only the GTTAC has lay membership. The Community
Consultative Committee, despite what its name suggests, does not contain any mem-
bers from the lay public, but only from ‘stakeholders’.!3* On the one hand, it could
be argued that all of its members are lay members, as they are not scientific experts.
On the other hand, however, no members of the public that are not in some way
involved in gene technology sit on the Committee; there do not appear to be truly
independent members. Its membership is composed of representatives of groups and
associations, such as the ‘Australian Women in Agriculture Network of Concerned
Farmers’ and the ‘Plant Breeders Rights Advisory Committee’.'3> While this com-
position is typical of interest group politics, the lack of lay members is surprising as
in AEC’s in Australia it is common to have lay membership. This is in contrast to
the Netherlands, ‘where the legal requirements for the composition of committees
are strongly based on expertise’.!3°

In order to be appointed as a member of the GTEC or GTCCC one needs to
have demonstrable skills or experience relevant to gene technology. Interestingly,
however, the lay member of the GTTAC can be drawn from cross-membership
with either the GTEC or GTCCC.'37 This member is, therefore, considered a lay
person in one context but not in the other. It should be noted that considering
the controversy over biopiracy it is surprising that there is no representation from
indigenous groups in any of the GTR committees. Also worth noting is that on the
GTEC there is representation from members who object to biotechnology across

130 Wickson (2006).

131 1pid., pages 165 and 182.

132 1bid., page 166.

133 Interviews with committee members on 10/3/2005 and 10/4/2005.

134 Of course, many would argue we are all stakeholders when it comes to genetic modification,
as the whole (human and non-human) community is affected by developments in this field. By
stakeholders here I mean organised groups who have a direct interest in genetic modification.

135 See www.ogtr.gov.au/pdf/committee/gtccmembers.pdf (accessed on September 27, 2006).
136 Jan Vorstenbosch (2000), page 1485.
137 wickson (2006), page 176.
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the board, which seems to be possible because of GTEC’s limited influence on the
actual licensing process. In other words, the GTEC is under less pressure to reach
decisions than the CAB and can afford to have more fundamental and open ended
discussions.

The public could participate in the decision-making process of the GTR at two
stages. Firstly, citizens and stakeholder groups could comment on the draft Gene
Technology Bill before the OGTR was installed and they could take part in public
forums that were held around Australia. While some critics argue that these were
attended by only a low number of participants, the almost thousand citizens involved
is a much higher number than the participants in CAB meetings.'® As a result of
public submissions it seems that the Act was amended only on one point, namely
a requirement of insurance by license holders.'3” Secondly, citizens can write sub-
missions on a draft Risk Assessment and Risk Management Plan (RARMP) and
these will be considered by the Regulator before releasing a final RARMP. Besides
these, several states have organised community forums about issues relating to gene
technology, such as the precautionary principle, and specific gene technology appli-
cations, such as GM grape vines. The stated aim of these forums was to allow a
community to hear a balanced discussion about the potential benefits and risks of
gene technology, tailored to the community’s specific interests and to make citi-
zens acquainted with the regulatory framework. These forums were attended by
twenty people on average and from my interviews some interesting points about
them emerge. Firstly, the discussions seemed to work best when they had short
introductions by speakers from different backgrounds and then broke up into smaller
groups, which gave people the opportunity to have a more targeted discussion with
the speakers and took away fears of speaking in front of larger groups. Most par-
ticipants had a fixed view on gene technology before they attended, which did not
change as a result of the discussion. Some attendees were very suspicious about the
whole process and the discussion at times became quite adversarial. Participants did
not receive middle of the road positions by speakers well, because it appeared they
needed to have more polar positions as a reference point.!*? These circumstances
confirm the antagonistic context in which gene technology is discussed in Australia.

The process of making submissions to a RARMP has been criticised for being
a tokenistic public consultation rather than a true public participation.'#! Kerry
Ross, who studied the level of public participation in a specific application of GM
canola in detail, argues that within the space of the Act the OGTR has considerable
room to involve the public, but has done so only in the most limited way.'#? It has

138 Thid.
139 Hain, Cocklin, and Gibbs (2002).
140 Tpterview with committee member on 10/4/2005.

141 pyplic consultation is characterised by a one-way top-down information flow from government
to the public, whereas public participation entails a ‘two-way exchange of information between
decision-makers and the public’. See Ross (2007).

142 Ibid.
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chosen to only call for public submissions in a late stage of the procedure, when
problem framing had already been done and no new concerns raised by the pub-
lic could be included. The OGTR has clearly adopted the cognitive deficit model
of the public understanding of science, meaning that the public merely needed to
be educated by the OGTR and could not offer its own experiential or contextual
knowledge. Contrary to the custom regarding public input processes in Australia,
the 256 submissions that were received were not made public by the OGTR. None
of the people who sent a submission received a substantive reply to their concerns
and their submissions do not seem to have influenced the decision-making process.
Broader concerns from the public, such as those of a social, economic, moral, or
even environmental nature, were considered ‘OSA’, outside the scope of the assess-
ment. Most concerns were in fact redirected to other agencies, who do not have
a public input procedure in place.!*> Ross argues that in this way the fragmented
regulatory regime that characterises biotechnology policy in Australia leads to the
containment of public participation. This is exacerbated by the fact that in order to
make written submissions lay people have to read long documents filled with techni-
cal terminology. Moreover, they could often not check all the scientific publications
quoted in these documents, because they were not always publicly available and
were unobtainable from the OGTR — some of the quoted research was unpublished
and a great amount was industry funded.!** Research shows that those who made
submissions felt that their input had not been seriously considered and that they felt
discouraged from involvement in future. They experienced the public consultation
process as a way to channel public opinion while at the same time ignoring it.'*> In
light of these observations, Wickson’s conclusion seems warranted: ‘while the pub-
lic has been granted an avenue for participating in decision-making, the avenue of
written submissions has been framed in such a narrow way as to exclude the types

of concerns that predominate in the community’.'46

5.7 Committees of Containment: Discussion and Conclusion

From the foregoing review, it can be concluded that both committees experience
persistent moral disagreement about biotechnology, within their own ranks and
vis-a-vis the public, but that they have had difficulty dealing with this. Both have
excluded viewpoints that are present in the wider community. The establishment
of the CAB has precluded the more extreme viewpoints, while its terms of refer-
ence have excluded consideration of more fundamental or general ‘meta’ questions,
indirect or cumulative consequences of animal biotechnology, moral concerns not

143 These include issues that one would expect to be the OGTR’s responsibility, such as ‘safety
and labelling of GM foods’ and ‘herbicide use and resistance management’. Ibid., page 216.

144 wickson (2006), page 183; Ross (2007).
145 Ross (2007).
146 wickson (2006), page 182.
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included in the assessment model, broader socio-economic concerns, and spiritual
or religious concerns. In practice, due to the expert composition of the CAB, con-
cerns that were not considered wholly scientific were excluded. Meta questions are
not formally excluded from GTEC discussions, and its terms of reference therefore
leave more room for broader concerns than that of the CAB, but in practice many of
these issues appear to go unaddressed as well. The majority of this committee was
not open to alternative viewpoints, such as those drawn from environmental ethics.

Licensing of GMOs in Australia only addresses questions surrounding risk and
this risk discourse functions to minimise discussion on ethical or socio-political
issues. The separation of ethical and technical committees shows that the wrong
policy problem is addressed; biotechnology is treated as a moderately structured
(goal) instead of an unstructured one. This separation works to disable the influ-
ence of ethics on decision making. Ethics is ‘tacked on at the end’ rather than
given a place within all stages of decision making. The separation of the regula-
tory framework into three (or currently two) committees does not acknowledge that
these domains are actually entangled and that value judgments are present in all
of these domains; in other words, it fails to recognize that ethical concerns do not
form a separate sphere at all. A positive aspect of the Dutch CAB is that tech-
nical and ethical issues are not in this way separated. On the other hand, in the
actual weighing process the more technical considerations do tend to prevail over
the ethical issues. Moreover, the set-up of the CAB has led to an evasion of the
more fundamental value conflicts. This is to an extent compensated by the annual
retreats in which more general issues are discussed separately from specific license
applications. These annual retreats have not led to agreement about shared values,
but they have in some instances led to a better understanding of each other’s moral
viewpoints. It can be concluded that both committees have dealt with intractable
disagreement by evading the broader questions and more fundamental value dif-
ferences. They both have the capacity to address such questions, but these do not
influence their official standpoints and more fundamental discussions are not related
to the general public. As one important aspect of dealing with intractable disagree-
ment, in my view, consists in taking all sides seriously and also showing them that
they have been taken seriously, I conclude that the committee system has failed in
this respect. Relegating this unstructured policy problem to a committee could be
regarded as an attempt to depoliticise the problem by letting a group of experts deal
with it. However, as has become clear in this chapter, when unstructured problems
are involved, not only values, but also facts or science should be discussed in the
public sphere. This means that in fact politicisation — or repoliticisation — needs to
take place in two directions; not only values should be a topic of discussion, but also
scientific evidence and the status of scientific knowledge.

The influence of the consultation process on the CAB’s decision-making pro-
cess is minimal, although the points of view of the public are often apparent in
divided recommendations. The avenue for public submissions to GTTAC decisions
is framed narrowly and the GTR regards most citizen concerns as ‘outside the scope
of the assessment’. With regards to both committees the materials on the basis of
which the public could make submissions were often too technical or difficult to



5.7 Committees of Containment: Discussion and Conclusion 183

come by. In the perception of the public in neither committee did public submis-
sions have much influence on decisions. The media have not shown a great deal
of interest in the advices of the CAB or in reports of the GTEC. In defence of the
functioning of the CAB and GTEC it has to be acknowledged that they are relatively
new committees, with no precedents, that have experienced a steep learning curve.
Many of these criticisms actually appear to be inherent to the committee-system,
rather than to the functioning of the specific committees under review.

The tensions that I noted in the previous chapter between the different goals of
deliberative democracy can be discerned in the committee system as well. The CAB
aimed to reach consensus, but this could only be achieved by evading argumentation
styles and narrow terms of reference. Also, due its legalistic context, the CAB was
made to uphold its recommendations and was therefore less open to public input
or opinion transformation; two-way transformative learning only took place on a
superficial level. The goal of consensus therefore worked counter to the goal of
inclusiveness. The ideal of quality of deliberation was approached fairly well, both
in the Netherlands and in Australia. However, this quality was also reached to the
detriment of inclusiveness. The CAB seems to have been better able to gauge all
the different arguments that are present in society, as is witnessed by the fact that
it already anticipates submissions and that no new issues were raised in the public
meetings. However, this is partly because stakeholder groups have chosen to fight
the CAB on its own terms and have stopped raising broader concerns than the ones
allowed through its terms of reference. The public consultation procedure of the
CAB has made this committee’s functioning more transparent than the functioning
of the GTEC, creating more opportunity to expose arguments based on fallacies
or self-interest. However, the absence of power imbalances and partisan interests
has not been fully achieved in either of these committees. Indeed, one can wonder
whether these can ever really be avoided. As will become clearer in the next chapter,
this is one more reason to think that a process of depoliticisation does not work in
practice.

The comparison of the two committees appears to conform quite well to the
comparison of the institutional context of these committees as explained at the start
of this chapter. The Dutch consociational style of democracy in which there is an
important role for an elite to accommodate conflict can be discerned in the way the
CAB functioned. The committee members are all experts and are in this sense elite,
but they do not represent a specific segment in society or an interest group. The CAB
strives for consensus (as can be expected in consensual styles of democracy) and is
quite open to input from society, but this input comes mainly from interest groups.
The public procedure, therefore, has the character of a dialogue between stake-
holders, which conforms to the Dutch corporatist model. In public debates there
is tolerance of each other’s viewpoints, but the experts to a large extent make the
decisions independently from public input on the basis of a predefined assessment
model. The Australian GTEC has less public input, but has more representation of
different viewpoints within its own ranks, conforming to the adversarial style of
the Australian political culture. Moreover, as could be expected in an antagonistic
political culture, critics cast more doubt on the independence of key players in the
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regulatory system. The pluralist interest group model is reflected in the instalment
of the GTCCC. The separation of technical aspects, and ethical aspects and com-
munity views, as well as the power imbalance in problem framing within the OGTR
process, seems reflective of the Australian government’s bias in favour of biotech-
nology. This conforms to the criticism of the pluralist model that it reinforces the
unequal distribution of power and a bias towards powerful groups, in this case the
biotechnology industry.

On the one hand, it becomes clear from this comparison that views within soci-
ety are taken more seriously by the CAB than by the GTEC, but on the other hand,
this also makes it easier for the Dutch government to contain debate about animal
biotechnology by pointing out that a committee has been installed to deal with these
issues, while the untransparency and lack of public input into the GTEC appears to
cause more opposition within Australian society. Interest groups in Australia do not
shy away from strong language and protest and there seems to be less willingness on
both sides of the debate to listen to each other’s viewpoints. Still, both committees
could be classified as committees of containment; they both leave meta-questions
unaddressed, while at the same time providing a justification for governmental
decisions, as formally ethical questions have been addressed. This is supported by
more general literature about public involvement, in which hearings are criticised
for throwing up barriers for the participation of ordinary citizens (such as location,
time of the hearing, and the accessibility of information), for their one-way direction
(presentations and testimonies rather than discussion), and their limited scope. In the
words of Gene Rowe, ‘public hearings often seem designed to contain and control
participation. . .by allowing only limited choices on narrow, short-term questions at
a late stage of the policy process’.'4’

The central question of this chapter was to what extent biotechnology ethics com-
mittees in the Netherlands and Australia can deal with intractable disagreement. My
hypothesis was that the Netherlands could deal with it better than Australia. This
is true to a certain extent; the debate both within the CAB and between the CAB
and the public did appear to be more open and respectful. While in both countries
citizens were disillusioned with their lack of influence and this could lead to more
intractability, in the Netherlands at least the dialogue was kept open between regula-
tors, opponents and proponents of animal biotechnology. In Australia there appeared
to be more lobbying and influence from the biotechnology industry and more sus-
picion of vested interests by the key players. It can be concluded that the political
culture of each country was highly influential in shaping regulation, the decision-
making process itself, and responses to it. The decision to delegate decision-making
to an ‘independent’ committee of experts, therefore, may be an attempt to depoliti-
cise the conflict in the ‘Pettit-meaning’ of the word, but in reality fails to do so. Both
committees — but particularly the Australian one — did not function to counter lobby-
ing and vested interests. Despite the mentioned differences between the committees,
both appear to be used as a way to contain public involvement, rather than stimulate

147 Gene Rowe and Lynn J. Frewer (2000), page 18.
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it. Even though concerns of the general public might have been eased by pointing
to an independent committee that has ‘thoroughly examined’ the moral aspects of
biotechnology, the more vocal critics in society — such as animal protection asso-
ciations or organizations critical of genetic engineering — were left disgruntled by
the limited terms of reference or influence of the committees, by the lack of trans-
parency and the lack of public involvement. This has made them even more vocal in
their criticism, increased their protests and lobbying efforts, and in the end will lead
to more politicisation rather than less. It appears, then, that depoliticisation in the
‘Hisschemoller-sense’ of the word was attempted, and containment of the debate
was achieved, but this strategy may backfire in the end.

In both countries the policy problem was dealt with within an expert-discourse,
while from my analysis of intractable disagreement it followed that imposing ‘the
morally right decision’ via an expert committee is contrary to both liberal and
democratic democracy and is treating the wrong policy problem. In my eyes,
depoliticising an unstructured conflict by attempting to treat it as a structured prob-
lem is problematic. When unstructured problems are involved public debate needs
to be broadened and deepened and avenues for debate should not be prematurely
excluded. Especially when norms are involved that are the subject of different inter-
pretations and that have not been crystallized it is premature to contain debate by
installing a committee that has a decisive role. On the other hand, a committee with
a high status can ensure that moral considerations influence decision-making from
the early stages.'*3

What, then, is the proper role of an ethics committee? Committees should have a
role in ensuring that ethics is incorporated in the decision-making process. However,
they should not be the ‘be all and end all’ of the regulatory process. Two circum-
stances are important in this context: Firstly, the goals of broadening and deepening
are both important, but can conflict with each other, and secondly, involving a
broader public in decision-making can run counter to decision-making expedience.
Therefore, an ethics committee should play a role in deepening, but should not take
the place of other social actors. Moreover, the primacy of decisions should ulti-
mately lie in the political arena. Committees, then, should not have the final say or
even a leading role in decisions, but should primarily provide expert accounts for
the benefit of both the public and political debate. However, their expertise should
not be taken at face value, but rather treated as only one perspective on the issue.
Committees should acknowledge that no consensus exists on both the facts and the
values. In this view, the committees do not need to aim for consensus and it is not
even relevant whether their decisions are based on majority/minority views; they
merely need to provide information and analysis and not make a decision. The buck
of making decisions should not be passed to committees; decisions should be made
in the political arena, on the basis of a public debate that involves a broader public
and in which the committee provides input. In light of these criticisms it can be con-
cluded that the committee system is not the most appropriate way of giving shape

148 See Bovenkerk and Poort (2008).
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to the call for more public deliberation in situations of intractable disagreement. In
the next chapter, I will examine whether organised public debates conform better to
deliberative democrats’ view of public deliberation.
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Chapter 6
Consensus Conferences: The Influence
of Contexts

The peculiar evil of silencing the expression of an opinion is that
it is robbing the human race; posterity as well as the existing
generation; those who dissent from the opinion, still more than
those who hold it. If the opinion is right, they are deprived of the
opportunity of exchanging error for truth; if wrong, they lose,
what is almost as great a benefit, the clearer perception and
livelier impression of truth, produced by its collision with error.
John Stuart Mill, On Liberty

6.1 Introduction

Will the cloning of animals like Dolly lead to human cloning? What constitutes
an acceptable risk of introducing GMOs into the food chain? Should employers be
allowed to test the DNA of their prospective employees? These and similar ques-
tions have been the focus of recent exercises in public debate. What these questions
have in common, and what makes them particularly fit for public debate, is that they
involve complex issues, often of a technological nature, that presuppose — often con-
tested — expert knowledge and about which citizens disagree, often deeply. In the
previous chapter, I concluded that even though committees do have a role to play, the
committee system is not the best, and certainly not the only, way of giving shape to
the call for more public deliberation about such complex cases. In previous chapters
I also called into doubt the predominance of official expert knowledge when unstruc-
tured problems are involved. Organised public debates, also termed deliberative
fora or deliberative mini-publics,' at first sight appear to offer a more self-evident
method of increasing public deliberation and dealing with issues concerning values
and worldviews. In this chapter, I will examine whether this appearance is correct.
The central question of this chapter is as follows: To what extent can deliberative
mini-publics deal with intractable disagreement regarding novel technologies?

! Dryzek and Tucker (2008).
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In Chapter 4, I argued for three core conditions and some more specific guiding
criteria that should be met when we want to make ‘dealing with intractable dis-
agreement’ operational. These regard the character of the goals, the scope of valid
arguments, and the range of participants. As I explained before, my final aim is to
seek the implications of these conditions when they are applied to real world delib-
erative fora. In other words, I want to both examine to what extent deliberative fora
conform to my criteria, and identify the obstacles to genuine public deliberation in
practice, in order to find out what aspects of the theory of deliberative democracy
need to be strengthened. My assumption was that while committees would perform
better if they acknowledged uncertainty regarding values, consensus conferences
would perform better if they allowed for more discussion on scientific uncertainty,
besides discussion on values. This includes calling into question the status of expert
knowledge. In order to determine what institutional conditions are favourable to an
open and inclusive debate I make a comparative analysis between the Netherlands
and Australia. I hypothesised that the Netherlands would be better able to deal with
intractable disagreement than Australia and this was true to a certain extent for
committees. In this chapter I ask whether this is also the case for consensus confer-
ences. | furthermore want to test the suggestion made in the Introduction, that when
intractable value disagreement is involved, the depoliticisation of debate might be
helpful, because it would allow values to be brought into the debate outside of the
context of sectional interests.

In this chapter, I first provide a general background to my analysis by shortly
describing three different types of deliberative fora that have been employed so
far and their strengths and weaknesses and by comparing the cultural climates of
Australia and the Netherlands in the context of public debates. I introduce the two
consensus conferences in Australia (on gene technology in the food chain) and the
Netherlands (on cloning) and then critically review these on the basis of my three
core conditions regarding the goals of deliberation, the arguments that are valid, and
the range of participation. I discuss my findings with particular attention to what we
can learn from my comparative analysis and what my findings mean for the potential
of depoliticisation.

6.2 Background

Exercises in public debate have become increasingly popular since the 1990s and —
besides in the Netherlands and Australia — have been carried out in many different
countries, such as Denmark, the UK, Canada, Norway, France, Germany, Argentina,
and South-Korea.” Genetic engineering is one of the most debated topics at these
meetings. Three main reasons why this particular topic has been popular are the

2 The American LOKA Institute lists 77 consensus conferences or citizen panels held worldwide
until now. 32 of these focussed on biotechnological issues. See http://www.loka.org/pages/panel.
htm (accessed on 30 May 2007 and 19 July 2011).
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loss of public confidence in government and the scientific experts governments rely
on, the resulting need to ‘de-monopolize expertise’,’ and the need for procedural
efficiency in decision-making.* According to Reinier Keller and Angelika Poferl,
who have analysed German deliberative forums, or so-called Alternative Dispute
Resolutions, such ‘procedures attempt to channel citizen protests into new organized
institutional forms’.> If this were true, deliberative forums would just be another
way to contain public concern and dissent. Another criticism of public involvement
is that it can be used by politicians to bypass lobbyists and press their own pref-
erences.® Whether these qualifications of deliberative forums are correct, amongst
other things, depends on the question as to what extent the outcomes of these forums
can influence policy making. This in turn, as becomes clear in what follows, depends
on views regarding the political legitimacy of deliberative forums.

6.2.1 Deliberative Mini-publics

Many different experiments have been carried out with the aim of increasing public
participation, including consensus conferences, citizens’ juries, deliberative polls,
alternative dispute resolution, and planning cells.” Even though in the next sec-
tions I will only compare lay panel deliberations that can best be characterised as
consensus conferences in Australia and the Netherlands, it is helpful to give an
overview of the arguments for and against citizens’ juries and deliberative polls
as well. This will enable us to get a clearer picture of the obstacles to genuine
public debate, because we can then examine whether possible shortcomings are
typical of consensus conferences in particular or of deliberative mini-publics in
general.

The model of the citizen consensus conference was developed first in Denmark,
by the Danish Board of Technology.® The set-up of consensus conferences varies
in a few respects from country to country, but the following characteristics remain
constant. A panel of around 15 lay citizens is chosen to deliberate about a certain
well-defined and morally controversial topic, usually regarding a novel technol-
ogy, during an intensive period, such as two weekends. Beforehand, the panel goes
through a learning process, including self-study of materials selected for them by
the conference facilitators and lectures given by a wide variety of experts. The panel

3 Einsiedel, Jelspe, and Breck (2001), page 95. The authors adopt this notion from Ulrich Beck.

4 Reinier Keller and Angelika Poferl (2000).

5 Ibid. It should be mentioned that Alternative Dispute Resolutions differ from consensus
conferences in an important aspect, namely that they do not use forms of random selection.

6 John Parkinson (2004), quoted by Dryzek and Tucker (2008).

7 Other methods of achieving public input are referenda, public hearings or consultations, opinion
surveys, and negotiated rulemaking. See Rowe and Frewer (2001). I do not focus on these here,
because they are less characteristic of the deliberative notion of preference transformation.

8 Porsborg Nielsen, Lassen, and Sandge (2007) In Denmark 22 consensus conferences have been
carried out since 1987.
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drafts a list of questions that in their eyes need to be answered in order for them to
make a final recommendation. This part of the process usually takes place behind
closed doors in order to allow the participants to become acquainted with the topic
in as unbiased a way as possible and in order to lower possible personal partici-
pation barriers of the panellists. During the public part of the conference — which
is open to the public and the media — the experts (which will often also have been
selected by the panel from a list prepared by the conference facilitators) address
these questions. Often, on the second day of the public conference, the audience is
also allowed to address the experts. On the third day, the panel withdraws to delib-
erate about the topic in private. The aim of the conference is to reach consensus —
although this is not obligatory — which is laid down in a lay panel report.” This
report is presented to the public, the media, and policy makers. A consensus confer-
ence is best held at a time when no policy decisions have yet been made, so that the
outcome can still influence and inform the decision-making process, and the topic
of the consensus conference should be chosen such that even though it is complex,
it is possible to delimit. One question that can be raised in the evaluation of con-
sensus conferences is who should be considered a lay person. As already became
clear, the lay/expert distinction is in a sense artificial as lay people can contribute
experiential knowledge and experts are often familiar only with their narrow field of
expertise. Moreover, during a process such as a consensus conference, the partici-
pants become more knowledgeable on the topic and soon cease to be real lay people.
The main aspect that distinguishes them as lay appears to be that they do not have a
personal (material or power) interest in the topic.

The model of citizens’ juries is based on courtroom juries in the criminal jus-
tice system. Like consensus conferences, the jury consists of lay persons. However,
unlike consensus conferences — where the panel is usually self-selected, as it is
recruited on the basis of interest expressed by the participants — citizens’ juries are
composed of randomly selected citizens with the use of a quota system, so as to
reflect the composition of the community in question.!? Citizens’ juries can call
expert witnesses and witnesses that represent affected interests and, like consen-
sus conferences, a neutral moderator facilitates the discussion. The hearings can
last for up to a week, at the end of which the jury presents its recommendations.
A response is elicited from the organising body, such as a government department.
Unlike consensus conferences, usually no part of the citizens’ jury process is open
to the public.'!

James Fishkin and Robert Luskin focus on the problem of scale in deliberative
democracies. They propose deliberative polls in order to let as many people as possi-
ble come to informed opinions before voting: ‘In contrast to ordinary polls, showing
public opinion as it is, these deliberative fora attempt to show public opinion as it

9 Smith and Wales (2000).
10 Ned Crosby (1995).
1 Rowe and Frewer (2000).
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would be if its members learned, thought, and talked more about the issues’.!2 Or, in
the words of Dag Elgesem, ‘deliberative polling is a kind of counterfactual polling,
where it is measured what the people would have thought if they had the time to
consider the issues more closely’.!> A random sample of the relevant population
is interviewed and invited to a deliberative weekend. They engage in small group
discussions and plenary sessions where they can question a panel of experts and
politicians. The debate may be broadcast on television. Participants are sent briefing
materials to study beforehand with the main policy options and arguments for and
against. After the period of deliberation they are polled on the same questions as
before the deliberation. In Fishkin and Luskin’s eyes, the advantages of deliberative
polls are that they form a better cross-section of the general public — and thus hope-
fully offer a broader representation of the public’s views — than alternative public
fora and thereby contribute more to political equality. Because education and delib-
eration precede the vote, deliberative polling also ensures better quality of decisions
than, for example, traditional opinion polls or referenda. The aim is not to reach
consensus, but to help the participants clarify their own position before polling.
The voting afterwards is secret, which maximizes equality, because people are not
so easily influenced by others in the group to conform. Participants in delibera-
tive polls are not self-selected, which increases the representativeness of the group.
From their studies of the model of deliberative polling, Fishkin and Luskin draw
several conclusions, some of which are important for our purposes.'# Opinions and
voting intentions change under the influence of a deliberative poll and this change
is related to the increase of knowledge about the topic under discussion. This result
is also found in evaluations of citizens’ juries and consensus conferences.'> Even
if participants do not reach more agreement, they do agree more about what it is
exactly that they disagree about.

Gene Rowe and Lynn Frewer have proposed a quite extensive list of criteria to
compare the relative merits of different deliberative fora, some of which are useful
for our purposes, because they focus on ways of dealing with disagreement.'® One
of their criteria is that of transparency, which means that the public is made aware
of the way in which decisions are made, because otherwise the public might sus-
pect bias. Organisers should also take care to avoid the appearance of bias in the
way the panel is formed. The consensus conference scores better on this point than
the citizens’ jury, because part of the conference takes place in public. Deliberative
polls are completely public, but this criterion is also less relevant here, as decisions
are in the end made individually. Consensus conferences and citizens’ juries strive

12 James S. Fishkin and R.C. Luskin (2000).
13 Elgesem (2005), page 65.
14 Fishkin and Luskin (2005).

15 For citizens’ juries see, for example, Smith and Wales (2000); Robert E. Goodin and Simon J.
Niemeyer (2003). For consensus conferences see, for example, Igor Mayer, Jolanda De Vries, and
Jac Geurts (1995).

16 Rowe and Frewer (2000).
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for consensus and polls do not. One problem with the use of voting in deliberative
polls is that the same problems with traditional voting, such as voting cycles, occur,
because the choice is limited to only a few alternatives. Moreover, there is less room
for finding alternative solutions or reaching compromises. Another possible draw-
back of debate on such a large scale is that it might be hard to organise and for some
the barrier to speaking in front of such a large audience might be too big.!” For this
reason deliberative polls often supplement large group discussions with intensive
discussion in small groups. The benefit of small group discussion is that it ‘reduces
the scope for demagogy and allows all speakers to be heard’ and that there is less
likelihood that the debate is ‘dominated by a small number of skilled participants
and charismatic speakers’.'® Participants in a public deliberation that are part of a
small group are more likely to identify with this group.'® This could lead to group
conformity. However, in deliberative polls this problem is addressed to a certain
extent as the participants move from discussions in smaller groups to discussion in
larger groups continuously and in the larger groups there are opinion leaders that
supplement the range of arguments.2?

A final criterion of Rowe and Frewer’s that is relevant here refers to the quality
of the mechanisms used for structuring the decision-making process. If this crite-
rion is not met very well, the outcome of the deliberation will be compromised
due to problems with group dynamics. Preferably, these mechanisms ensure that the
underlying arguments and not only the outcome of the deliberation are documented.
This in turn will help fulfil the criterion of transparency. The structuredness of the
decision-making is highly dependent on the quality of the facilitator. The decision-
making process is more structured in citizen’s juries and consensus conferences
than in deliberative polls, although as I will argue later, the focus on a consensus
document often entails that underlying arguments are not reported.

One final word about deliberative mini-publics, before we move on to the com-
parative analysis between the Netherlands and Australia. When we are thinking
about ways to increase public participation it makes sense in this technological
age to search for technological ways of doing so. One could think of commu-
nication technologies such as internet fora or political mobilisation sites on the
internet. Benefits of using such technologies could be greater inclusiveness, access
to balanced information, and lower participation barriers, as it may be less time
consuming and people would not have to travel anywhere to be able to participate.
Some have treated communication technologies as simply another way of carrying
out public deliberation, but one can wonder if it is simply a matter of just transfer-
ring deliberative fora models to ict. Elgesem warns against too simplistic a picture
of internet deliberation: ‘it would clearly be naive to believe that one could just
introduce tools for open discussion of political issues and hope that deliberative

17 Archon Fung points out some further problems of deliberative polls. Fung (2003).
18 Smith and Wales (2000), page 59.

19 Blamey, McCarthy, and Smith (2000).

20 Elgesem (2005), page 74.
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democracy will emerge’.”! Some experiments have been carried out with delibera-
tion on the internet and these tended to yield disappointing results. Either nobody
participated or the forum was just used for the purpose of holding monologues, with-
out people really communicating or listening to one another. Moreover, the problem
of groupthink was present; the opinions on the forum tended to be quite homoge-
nous.?? One reason for this tendency is likely that internet fora — at least up until
now — have been used quite exclusively by groups with a particular profile. For
example, ‘in the Digital City of Amsterdam... 91% of the inhabitants were men,
and 58% of the active users were between 18 and 30 years of age’.?® These results
cast doubt on the aforementioned benefit of inclusiveness of internet fora. Elgesem’s
scepticism about using ict to create deliberative democracy is also based on the fact
that social concepts tend not to be easily transferred into technological applications
in general; the technology brings in its own characteristics that can change the social
concepts themselves. A simple example is email; this has turned out to not just be
regular mail in electronic form; email has introduced different norms and usages
that nobody could envisage beforehand. Norms of privacy and communication are
different and features can be added that go well beyond the possibilities of regu-
lar mail. This causes Elgesem to suggest that ‘there is no such thing as a neutral
implementation of a social institution into digital form. It is more reasonable. .. to
assume that the implementation would have side-effects on the democratic prop-
erties of the model’.>* While I do not mean to suggest that there is no future for
new technology in deliberative democracy, these findings do prompt us to move for-
ward with caution. More research needs to be done on the potential of ict for public
deliberation.

6.2.2 Comparative Analysis

As explained in the previous chapter, Australia’s political culture is more adversar-
ial than that of the Netherlands. People appear to advance more conspiracy theories,
there appears to be more industry influence over the regulation of gene technology,
and there is less dialogue between stakeholders. The public awareness or education
campaigns that Australian government bodies have organised have been heavily
criticised for being biased in favour of gene technology and for seeking to fos-
ter acceptance rather than providing citizens with neutral information so that they
can make up their own minds.?> Some characterise public consultation exercises in
Australia as risk management strategies rather than as part of informed or active

21 Elgesem (2005), page 62.

22 Ipid.

2 Ibid., page 70.

24 1bid., page 68.

25 Richard Hindmarsh (August 1992), Lofgren and Benner (2003).
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democracy.”® Australians are known for speaking their mind and for not holding
back strong opinions. It is not unusual to see banners or hear loud protests at public
consultations or debates, for people to read out long statements rather than enter
a discussion, or for participants to accuse their opponents of acting purely out of
self-interest. Australians tend to be suspicious of people in positions of authority.
Amongst other things, this is likely to be the result of the antagonistic political cli-
mate. During elections, political parties in Australia often denigrate their opponents
rather than focus on presenting their own political program. In contrast, even though
the Netherlands has witnessed such scenes in recent years as well, this country has a
tradition of respectful dialogue and in comparison to Australia there is more public
debate in the opinion pages of newspapers and in talk shows on television; often
scientific experts and politicians are involved in these. Moreover, in countries with a
proportional election system, such as the Netherlands, a greater diversity of political
parties tends to be represented in parliament and this creates a need to debate issues
more thoroughly, but also more respectfully, because these parties still need to be
able to work together in a potential future coalition. It is not unimaginable that this
style of parliamentary debate rubs off on debate in society. In contrast, parliamentary
debates in Australia tend to be characterised by strong attacks on one’s opponents
and a polarisation and simplification of issues under debate, as the debate primarily
takes place between two large parties, who have to clearly distinguish themselves
from each other, but who in practice tend to move to the centre in order to increase
the size of their support base.

Annika Porsborg Nielsen et al. warn that when making a comparative analysis
of consensus conferences in different countries it is easy to overlook the fact that
the aims of the consensus conferences in the different countries might be different.
They argue that the concept of participation varies between different countries and
that this has consequences for perceptions of the political legitimacy of consensus
conferences. The interpretation of the concept of participation in turn depends on the
general understanding of democracy in the background political culture. According
to these authors, the legitimacy question is important because it appears to under-
lie people’s evaluation of the goals and the success of consensus conferences, and
their opinion about what the role of experts and lay people should be.>’ They fol-
low Habermas’ distinction between three different ideals of democracy: a liberal
one, a republican one, and a proceduralist-deliberative one. Of course, these three
models are used as ideal types for comparative purposes, and do not neatly fit real
life democracies, but the authors do point out some exemplar countries. In the lib-
eral ideal, legitimacy is based on the equal opportunity of all citizens to influence
political decisions by voting for representatives. Deliberation primarily takes place
between elected representatives and the purpose of consensus conferences is pri-
marily to inform citizens and to give them an inside look into the world of experts.
The authors mention France as an example of this model. In the republican ideal the

26 Interview with committee member on 10/3/2005 and interest group member on 11/2/2005.
27 Porsborg Nielsen, Lassen, and Sandge (2007).
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political process is legitimate in as far as political decisions correspond to the shared
values and culture of a particular community. The aim of consensus conferences is
then to discover these shared values and the role of lay people is important, because
their views and values hold the ultimate moral authority. Norway provides an exam-
ple of this model. In the proceduralist-deliberative ideal legitimacy is conferred
on political decisions through the transparency and inclusiveness of deliberative
procedures. The aim of consensus conferences is not so much to find shared val-
ues, but to give everyone the opportunity to voice their views and to better inform
those involved, including elected representatives, on the topic at hand. The value
of lay perspectives is taken to lie in the fact that lay people do not deliberate with
self-interested motives. The authors argue that Denmark approximates this model.
Against the background of this political culture, it is not surprising that the citizen
consensus conference model stems from Denmark. Moreover, in Denmark there is a
strong tradition of public debate, based on the so-called ‘high-school’ tradition that
provides adult education and discussion.?®

Porsborg Nielsen et al. argue that evaluations of consensus conferences should
take into account the background political culture and cannot generalise across
cultures, but they do not claim that one political background culture is better at
achieving the aims of consensus conferences than another. In their eyes, this cannot
necessarily be the case, because the aims of consensus conferences in each culture
may be different.”’ However, in my view this does not mean that we cannot say
that these aims themselves cannot be evaluated as better or worse for their poten-
tial to deal with intractable disagreement through deliberation. A similar point is
argued by John Dryzek and Aviezer Tucker, who also compared consensus con-
ferences about GM food and their impact in three different countries, in this case
France, Denmark, and the United States. They conclude that ‘mini-publics such as
consensus conferences can play a role in deliberative democratisation, though their
potential is radically different in different sorts of political system’.3? They distin-
guish three different kinds of system on the basis of whether states are inclusive or
exclusive — inclusive states welcome input of public interests in public policy and
exclusive states restrict this input — and whether they are active or passive — active
states aid the organization and representation of interests, and passive states do not
interfere in civil society. They classify Denmark as active inclusive, because its gov-
ernment actively seeks input from interest groups, France as passive exclusive, ‘with
policy making normally the preserve of an elite political class’ and ‘closed input
structures’, and the United States as passive inclusive, a pluralist state with lobby
groups trying to influence a government that neither supports or hinders them.3! In
this classification scheme, the Netherlands with its corporatist tradition would tend

28 For an explanation of this tradition, see Tarja Cronberg (1995). See also Ida-Elisabeth Andersen
and Birgit Jaeger (1999).

29 Porsborg Nielsen, Lassen, and Sandge (2007).

30 Dryzek and Tucker (2008), page 34.

31 1bid., page 16.
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Table 6.1 Passive/active and inclusive/exclusive states

Active Passive
Inclusive Denmark (and other Nordic countries) United States and Australia: pluralist
and Netherlands: actively seeks tradition
input from interest
groups/corporatism
Exclusive Have existed prior to the 1980s, France (and some conso-ciational
but not currently®? regimes); elitists/input from

organizations in civil society
not encouraged

towards actively inclusive — although consociational democracies have exclusive
tendencies as well, due to the power of elites and the practice of backroom politics.
Australia with its pluralist tradition would be more likely to be passively inclusive.
In order to give a clear overview of this distinction, I have schematically depicted it
in Table 6.1 below.

The differences noted between the consensus conferences in the different coun-
tries were not so much the result of the differences in set-up of the consensus
conferences, but rather these differences in set-up were the result of the political
cultures. According to the authors, the impact of consensus conferences ‘is likely
to be restricted without supportive structures and processes in the public sphere and
state, the character of which will again vary by system type’.3* For example, in pas-
sive inclusive states, like the US and Australia, the role of the media needs to be
much greater if the lay panel has to have any hope of influencing policy decisions.

How can the difference in the political cultures of Australia and the Netherlands
that I noted before be related to these categories? I pointed out that the Netherlands is
well-practiced in the tradition of stakeholder dialogue, while Australia has a pluralist
interest group tradition. In the interest group system, a main way for organizations
to exert influence is through lobbying of government officials. This system has been
criticised because it gives more powerful groups a better chance of influencing pol-
icy decisions. In such a system, where not all parties are given equal opportunities to
influence decision-making and disputes are not settled through dialogue or compro-
mise, one can expect the different actors to become more strongly opposed to each
other. This is likely to explain the antagonistic political culture of Australia, and as
we shall see later, this is illustrated well in my case study.

32 These were states that ‘under the sway of market liberal ideology have tried to destroy the basis
for the organization of particular interests — notably labour unions’. Ibid., page 9.

33 Ibid., page 34.
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6.3 Cloning and GM Food: Two Consensus Conferences

In this section, I will elaborate the set-up and organization of the Australian consen-
sus conference on gene technology in the food chain and in the next section, I will
describe the Dutch lay panel deliberation on cloning.

6.3.1 Australian Consensus Conference

The first Australian consensus conference about gene technology in the food chain
was held in March 1999. Prior to this conference Australia knew little public aware-
ness or media coverage about GM food. After protests in the UK and New Zealand,
public concern increased in Australia as well and this was the immediate cause
for organising this conference.* The conference was initiated by the Australian
Consumers’ Association (ACA), whose primary aim was to stimulate public discus-
sion about GM food. The Australian Museum, an organization that was viewed by
the general public and stakeholders as independent, was asked to host the consensus
conference. Even though the conference was not directly connected to any particular
policy initiative, it did take place just before a federal regulatory framework for GM
foods was established and the Australian New Zealand Food Authority updated its
standards regarding GMOs, which particularly touched on the issue of labelling.?>

A steering committee consisting of 17 members from government, academia,
industry, and two NGO’s selected the conference facilitator, the expert panel, and
decided on communication strategies.® Three members of the steering committee
wrote the briefing paper that would form the basis of the lay panel members’ knowl-
edge of the topic and their starting point for deciding which experts to interrogate. In
the briefing paper they aimed to present an unbiased and up to date picture of gene
technology in the food chain, and a broad range of views on the topic.?” The steering
committee also compiled a collection of newspaper clippings and magazine articles
about gene technology for the lay panel, which some panel members decided not to
read for fear of becoming biased.*® Some lay panel members also searched for infor-
mation materials on their own and distributed these materials amongst only some of
the other panellists. Alison Mohr, who made a detailed study of the Australian con-
sensus conference, argues that while the briefing paper aimed to demarcate the range
of issues that were up for discussion, and in effect frame the debate, the panellists’
own initiatives to look for information ran counter to this effort.”

34 Einsiedel, Jelspe, and Breck (2001).

35 Alison Mohr (2002).

36 Einsiedel, Jelsge, and Breck (2001), page 88.
37 See Mohr (2002).

38 This fear appears to be well-founded, as studies have shown that the media base their reports
mainly on statements from private corporations and public organizations. Ibid.

39 Ibid.
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The lay panel was selected with the help of an independent market research
consultancy through advertising, which resulted in 200 applications. The advertise-
ment did not mention the topic of the consensus conference, but asked for people
who were interested in issues that will affect Australia’s future to be involved
in a forum.** Through an interview process, 14 panellists (eight women and six
men from all states of Australia and with diverse educational and professional
backgrounds) were selected by the steering committee. Through the interviews those
with strong or predetermined views on gene technology were excluded.*! One of the
panellists had an aboriginal background, but no one born overseas was selected and
there was disproportionate representation of people from rural areas.*> The organis-
ers aimed to have a ‘slice of Australia’ on the panel, without having the pretension
that all possible perspectives were represented.*> During two preparatory weekends,
the facilitator taught the lay members discussion, interpreting, and question prepar-
ing skills and worked on their team spirit and sense of trust.** They also became
familiar with the topic and drafted the key questions to pose to the experts during
the actual conference. The list of eight questions corresponded to the topics that
were emphasised in the briefing paper, and focused on risks and potential negative
impacts on human health and the environment, the effects of a possible Australian
moratorium, ethical issues, the possible dangers of control by multinational agen-
cies, the context of international treaties and trade agreements, and on consumer
information.*>

On the first day of the conference the various experts responded to questions
in 18 presentations over the course of 10 hours, and on the night of the first day
the lay panel drafted clarificatory and additional questions, which were posed to the
expert panel on the second day, when the audience could also interrogate the experts.
The panel members not only determined the questions to be asked and chose the 13
experts answering them, but they also decided that the experts had to declare their
position on gene technology beforehand. Moreover, the panel determined demanded
inclusion of information about the role of lay persons, ethicists, and stakeholders in
the regulatory process regarding GM foods. They also sought experts that were not
on the steering committee’s list, such as a nutritionist and an expert from a religious
background. The panel chose not to consult any government officials, save one from
the science and technology research ministry, which is illustrative of the general

40 Interview with organiser of consensus conference on 10/4/2005.

41 Aidan Davison and Renato Schibeci (2000).

42 This was due to the fact that a stratified selection was aimed for and, therefore, from each state
both a metropolitan and a rural person were selected, whereas Australia is a highly urbanised
country. Elaine McKay and Peter Dawson (1999).

43 Interview with organiser of consensus conference on 10/4/2005. See also Alastair Crombie and
Colin Ducker (2000).

44 Jan McDonald (June 1999).

45 For the precise wording of the questions see http://www.austmus.gov.au/consensus (accessed on
30 May 2007).


http://www.austmus.gov.au/consensus

6.3 Cloning and GM Food: Two Consensus Conferences 201

distrust of Australians towards regulatory authorities.*® Moreover, partly due to the
distribution of extra information materials by some of the panellists — also dubbed
‘the Monsanto File’ — the panel appeared to be suspicious of the Monsanto repre-
sentative who was invited to provide expertise.*’ This suspicion was exacerbated by
the attitude of the representative who initially treated the consensus conference as a
public relations exercise and evaded answering some of the panel’s questions.*8

After the cross-examination of experts, the report writing phase began, which
lasted from 2 pm until 7 am the next morning. The lay panel members felt they
were rushed through the questioning and report writing stages and some felt they
lacked the opportunity to quietly reflect on the current of information that washed
over them.*” In an evaluation of the consensus conference some members suggested
that the final consensus was reached under so much time pressure and exhaustion
that they just conceded to viewpoints they disagreed with and that a number of
members were in bed when some decisions were made.”® Some members indicate
that those members with the most stamina and strongest personalities in the end had
most influence over the lay panel report. As one of those involved characterised it,
‘it was survival of the fittest’.>! The lay panel strived for consensus and choose not
to include minority viewpoints in its report.> The final consensus report contained
compromises and concessions were made in order to achieve other preferences.

In the lay panel report, the panel takes a very positive stance on the consensus
conference method; it even recommends that the government provide for public
participation more structurally using a similar mechanism. It adopts quite a critical
position on GM foods; the panel is particularly wary that developments in gene tech-
nology primarily benefit private biotech companies and is sceptical of the argument
that biotechnology will solve world hunger.>® The panel is quite concerned with the
possibility of negative impacts on human health and the environment. The panel is in
favour of the precautionary approach to risks and rejects the standard of substantial
equivalence. Moreover, it is opposed to the narrow focus on risk in decision-making
regarding GMOs and recommends the consideration of cultural, moral and reli-
gious beliefs in the decision-making process. This was primarily translated into the
recommendation that an ethicist have a say in GMO policy decisions. The panel
recommends the establishment of a new authority, financed with license fees from

46 Einsiedel, Jelsge, and Breck (2001), page 92.
47 McKay and Dawson (1999), page 24.

48 Carolyn M. Hendriks (2004). The representative essentially had one answer to all questions,
which was that Australia has a good regulatory system for GMOs and that Monsanto complies
with this. W.M. Blowes (1999).

49 Mohr (2002).

50 1bid. Mohr adds that even though extending the process with a few days might be desirable, the
Danish experience is that with more available time the final finetuning is often postponed to the
last minute and sessions still last through the night.

5! Interview with organiser of consensus conference on 10/4/2005.
52 Mohr (2002), page 153.
53 The Australian Museum (1999).
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companies that commercialise GM products. This fee should also be used as insur-
ance against unforseen harms. The panel calls for a moratorium on the commercial
release or unlabelled import of new GM foods until a new authority is established, a
comprehensive labelling system is adopted, and risks are better evaluated. The panel
emphasises the inclusion of citizen perspectives and argues that ‘the vision citizens
hold for the future of their country must be taken into account’.>* Amongst other
things, this entails an examination of impacts on and the viability of alternatives
to gene technology, such as organic agriculture, and better processes to inform the
public about GMOs.

Both the effectiveness of the consensus conference as a tool for public participa-
tion (phase 1) and the outcomes and impact of the consensus conference (phase 2)
were officially evaluated.”> When considering these evaluations, it has to be kept
in mind, however, that they were not independent evaluations, as they were com-
missioned by the conference organisers. This would explain why their results are
more positive about the success of the conference than other evaluations. The pre-
and post-conference attitudes of the lay members were tested by four different
evaluators.’®

6.3.2 Dutch Lay Panel

After Denmark, the Netherlands was the second country to stage a consensus con-
ference, in 1993 about the genetic modification of animals.’” The public debate
on cloning, which I analyse here, was held over the period of March 1998 until
June 1999 and was initiated by the Ministry of Health, Welfare and Sport and the
parliament, who invited the Rathenau Institute to organise it.>® This institute is an
independent organization that supports the formation of social and political opinions
regarding scientific and technological developments. The Dutch debate on cloning
was somewhat different in character than the Australian consensus conference. First
of all, the lay panel did not explicitly strive to reach consensus, even though the
lay panel report did turn out to approach a consensus document. Moreover, the lay
panel conference did not stand on its own, but was part of a larger group of initiatives
to stimulate public debate on this issue. The start of the public debate was a pub-
lic hearing in which experts were interrogated and in which citizens only attended
in the audience. Of these experts, four had a background in philosophy or theology,
three were scientists, one was a representative of a biotechnology company that uses

54 Ibid., page 5.
33 Phase 1 was evaluated by McKay and Dawson (1999). Phase 2 by Crombie and Ducker, ‘The
First Australian’.

56 By the official evaluators, Mohr, the conference facilitator, and Market Attitude Research
Services.

57 Davison and Schibeci (2000).
58 Van der Bruggen (1999).
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cloning, one was the coordinator of a patient organization, and one a representa-
tive of an animal protection organization.>® The emphasis on ethics and philosophy
shows that it was acknowledged from the start that cloning is a topic with impor-
tant moral and metaphysical dimensions. The hearing was used as an agenda-setting
device, in order to demarcate the topics for debate and to determine on which issues
general consensus already existed.®

The hearing made clear that the topic of cloning did not stand on its own, but
had overlap with other topics, most notably genetic engineering. During this initial
phase it immediately became clear that the different participants of the hearing were
talking at cross purposes, because they already started out with a different defini-
tion of the problems concerning cloning.®! A book was published that compiled
articles from the different experts that were heard.®®> Besides the hearing and the
lay panel conference, five discussions were held, each covering a different aspect
of the cloning debate. For example, representatives of different faiths — including
Christianity, Islam, Judaism, and Humanism — discussed cloning and (religious)
ideology. Other partial debates were about cloning cattle, cloning animals for the
creation of medicines, therapeutical cloning in humans (for gene therapy), and about
political parties and ideologies and cloning. Members of the lay panel did not take
part in these discussions, but were encouraged to attend them. Furthermore, the
Rathenau Institute and SWOKA - an institute for strategic consumer research —
organised a series of regional debates, for example with student associations and a
rural women’s network. The reason for taking this multi-layered approach was that
the Ministry of Health wanted as many people as possible to participate in the broad
public debate on cloning.®® Finally, the conclusions from the public debates were
supplemented with an opinion poll among 847 Dutch citizens. At a final meeting
to close off the official public debate, both the lay panel and the Rathenau Institute
presented their recommendations. The latter was based on an analysis of all the argu-
ments and viewpoints brought forward in the different stages of the debate. Also, a
philosopher of technology presented his views on the debate.®*

The whole process of the actual lay panel conference took around a year; the
panel met ten times in total, on Saturdays every 5—6 weeks. The panel drafted its own
agenda, and some of its activities were open to the public. The lay panel conference
was organised before policy was made on cloning. The 17 citizens of the lay panel
were recruited by placing an advertisement in a national newspaper and selected
from the 200 responses to this advertisement. Unlike the Australian advertisement,
the Dutch one did mention the topic of the conference. For this reason, it could be

59 Frank Biesboer (1998).

60 Consensus for instance existed on the desirability of a ban on making identical humans via
cloning, and on placing embryo’s that had been subject to experiments back into the uterus. Ibid.

61 Van der Bruggen (1999).

62 Bout (ed.) (1998).

63 Interview with organiser of public debate on 2/4/2003.
64 Tsjalling Swierstra (2000).
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said that the process was even more self-selecting than that of the Australian confer-
ence and it is expected that mainly people that were already interested in the topic
replied. Most responses were from people who enjoyed higher education, but the
Institute did try to compose a panel as representative of the general population as
possible, and therefore included some people with lower levels of education.®® They
also tried to compose a group with a variety of religious, ethnic, and professional
backgrounds, different regional origins, and an even division of men and women.®®
The respondents to the advertisement had to explain in a few sentences why they
wanted to participate, and the majority replied that they were concerned about or
opposed to cloning as yet another development in a line of questionable technolog-
ical developments. However, those with more extreme viewpoints were not chosen,
because it was thought that they already had an entrenched point of view about
which no debate would be possible.5”

The lay panel was free to choose the experts they wanted to interrogate. They
became acquainted with experts through the literature, through the initial public
hearing and through suggestions by the Rathenau Institute. According to a repre-
sentative of the Rathenau Institute, the organisers were never directive; the panel
was never told that they should not consult certain experts.¥ The Institute hired an
independent person to make a compilation of publications on cloning, which was
given to the panel at the start. The panel members also found articles from newspa-
pers and magazines themselves, which they distributed amongst the rest of the panel.
In contrast to the Australian situation, this was encouraged by the Dutch organisers.
In order to create a sense of variation, the panel chose different work-forms dur-
ing their discussions, ranging from plenary discussions, subgroup discussions, and
short exercises, to writing future scenarios. Part of the panel also visited a company
involved with animal cloning.®®

Even though the lay panel did not absolutely reject cloning the report was quite
critical of this technique, particularly when used in conjunction with genetic mod-
ification. Animal cloning was regarded as less of a problem than human cloning.”®
The report states that medical benefits are too easily claimed and demands more
emphasis on looking for alternative solutions. The majority of the members support
a ‘no-unless’ policy, because they feel that the burden of proof about the acceptabil-
ity of cloning should lie with researchers. Also, they reject the comment of one of
the ethical experts that emotional arguments are merely ‘gut feelings” with no moral
standing. Rather, they see emotions as markers of intuitions that are important to

65 One of the lay panellists had even studied ethics in the past. Interview with organiser of public
debate on 2/4/2003.

66 Interview with organiser of public debate on 2/4/2003.
67 Interview with organiser of public debate on 2/4/2003.

68 Interview with organiser of public debate on 2/4/2003. The lay panel members also state in their
report that they were never directed in their choices.

% Emine Bozkurt (ed.) (1999).
70 Van der Bruggen (1999).
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people and should be taken seriously. Intuitions can be a motivation to find more
rational arguments. One such argument that is often labelled as emotional, but that
the panel feels should play a role, is the objection to crossing natural species barri-
ers. Their advice to politicians is that cloning should be made an unattractive option,
which requires new regulation, such as the obligation to carry out a health impact
assessment for each proposed cloning procedure. Also, they argue that the costs of
unintended negative consequences of cloning should be borne by those who carry
it out. Finally, they suggest to politicians that they could install moratoria and they
call for a more international focus of regulation.”!

The process of the Dutch lay panel conference appears to have been less pre-
structured than the Australian one. Also, the panel members were allowed to have
contact with the media; some contacted their regional newspapers to let them know
they were in the lay panel and this resulted in interviews. No effort was undertaken
to avoid contact between the lay panel and the experts or audience. As stated before,
there were no signs that the organisers tried to influence the information sources or
the selection of experts. These observations suggest that there was less focus on the
avoidance of bias than in the Australian experience, possibly because the climate
was less antagonistic. Framing of the lay panel debate took place through the agenda
setting public hearing.

6.4 Goals of Deliberation

The first condition for a deliberative democracy to be able to deal with intractable
disagreement that I proposed in Chapter 4 was that the aims of the deliberation
should match the type of policy problem. What goals did the organisers of the Dutch
and Australian consensus conferences have and did these match the policy problem?
In Chapter 4, I distinguished three main goals of public deliberation: striving for
consensus, broadening the debate (inclusiveness) and deepening the debate (quality)
and I pointed out a tension between these goals. I also argued that this tension is less
problematic when we let go of the aim of consensus. In unstructured policy prob-
lems such as the biotechnology debate aiming for consensus is premature. It is more
important at this stage to include as many different viewpoints and groups as possi-
ble, so that everyone has a say already from the first stage of problem demarcation.
The next step is to deepen the debate by making sure that all relevant arguments
surface and are discussed thoroughly. In Chapter 4, I also formulated three more
specific criteria regarding goals of deliberation, namely that opinion transformation
should take place, that the deliberation should influence the decision-making pro-
cess, and that outcomes should be revisable. To what extent were these criteria met
in practice?

71 Bozkurt (ed.) (1999).
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6.4.1 Australia: Focus on Consensus

The Australian museum states five aims of holding the consensus conference: (1)
to facilitate broad public debate, (2) to allow lay members to become informed and
involved in decision-making, (3) to show that a plurality of views exists on GM
food, (4) to ‘bridge the gap between experts and lay people’, and (5) to ‘integrate the
consensus conference model into decision-making on important matters of public
policy in Australia’.”” These aims seem to incorporate all three goals of consensus,
inclusiveness, and deepening and reflect a view of two-way transformative learn-
ing, in which a dialogue is held with mutual influence. Some expert participants,
however, seemed to view the aim of the conference as educating the public, so as to
take away their irrational fear of biotechnology.”? While the organisers did not seem
to expect a tension between their different goals, and in their statement the goal of
consensus appears to be the weakest one, I think in practice there was an emphasis
on reaching consensus to the detriment of inclusiveness. There was a strong wish to
present a consensus report; the report was written under extreme time pressure and
some member’s views were excluded, as they had already retired to sleep or just
caved in, wishing to finish the report. Neither did the report reflect minority argu-
ments. Because of the focus on consensus it was not taken into account sufficiently
that there were different dimensions of more or less fundamental disagreement about
facts and values, starting already at the level of problem definition. Particularly in
the context of an adversarial political culture in my view we should not expect much
from a consensus report. This view is supported by the fact that its outcomes only
influenced policy to a very limited extent.

The panel acknowledged the adversarial context in which legislation had to be
drafted, due to the many vested interests lobbying government, and argued that
government should refrain from taking a stance, but rather facilitate stakeholder dia-
logue. As we saw in the previous chapter, the government partly complied with this
request by installing the Gene Technology Community Consultative Committee. It
deviated from the recommendation by not appointing lay members on this com-
mittee, however, and as we saw, this committee does not exert much influence
over decisions. Some of the details of the lay panel recommendation, such as a
regular review of the regulations, were also adopted. Moreover, some Ministers
have referred to the consensus conference as influencing their budget allocations.”*
The panel also recommended more comprehensive labelling of GM foods, but this

72 McDonald (1999).

73 For example, in his speech, one expert stated that ‘regardless of the benign nature of gene tech-
nology, its use in the production of food has become topical. As a result there is a need to educate
consumers about the technology such that they are more confident about its application’. Geoffrey
Annison (1999), np.

74 Crombie and Ducker (2000). Crombie and Ducker, who were the official Phase II evaluators,
argue that a large part of the lay panel recommendations were followed up. However, in hindsight
this does not appear to the case.
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was not complied with. It appears that important decisions regarding labelling had
already been taken before the consensus conference was held.”>

A copy of the lay panel report was forwarded to all Australian senators and put in
the parliamentary library. Many lay panellists and experts were disappointed that the
report was not actively brought under the attention of more policy-makers, did not
get a wider reception, and that no politicians expressed a commitment to it.”® On
the contrary, since the conference, several politicians have publicly demonstrated
their support for gene technology, not acknowledging the critical comments of the
lay panel.”” Before the conference, no explicit agreements were made with politi-
cal decision-makers, and since there is no direct tie to the Australian parliament —
as there is for example in Denmark — the status of the lay panel report remained
vague. In some cases a consensus conference can influence policy decisions in an
indirect way, as the result of media reports and subsequent discussions in response
to the lay panel report.”® There is no evidence for such indirect influence in the
Australian consensus conference. Regarding the criterion of revisability it is telling
that to date no second conference has been organised, creating the appearance of
closure.

More than half of the conference participants (including lay panellists, experts,
audience, and steering committee) changed their views compared to prior to the
conference.” The majority of the lay panel became more critical of gene technol-
ogy, while most steering committee members became more positive. As could be
expected, members of the expert panel hardly changed their viewpoints. Particularly
the preparation before the conference seems to have caused the panel members to
change their views. Before the conference 54% of the panellists appeared to have
a positive attitude towards GM food, and 40% had no view on it. After reading the
briefing paper, these attitudes shifted considerably to a more negative stance.®" This
could be interpreted either as a sign that the briefing paper was not as unbiased as the
authors purported it to be, or as support of the view of many biotechnology critics
that the more people become informed on the topic, the more critical they become.
At least a third of the participants indicate that before the actual conference and the
panel deliberations began they had formed more or less definite opinions. Not only
did the participants become more aware of the complexities of the issue of GM food,
but their confidence in the food they consumed also decreased, and they started to
doubt the noble intentions of scientists. However, after hearing the expert presenta-
tions, some of those who were absolutely opposed to gene technology became more

75 Mohr (2002).

76 This was partly due to the inadequate handling of the closing stages of the conference by the
organisers. See Ibid.

77 For example, the Premier of Queensland claimed he was going to ‘pursue biotech industry’s
opportunities vigorously” and the Treasurer’s speech refers to ‘reaping the benefits from this cutting
edge area of science’. McDonald (1999).

78 This was the case in Danish consensus conferences, for example. See Cronberg (1995).
79 Interview with organiser of consensus conference on 10/4/2005. See also Mohr (2002).
80 McKay and Dawson (1999), pages 23-24.
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positive about some applications, such as solutions to blow fly problems in sheep.
Generally, the conference served to move panel members away from more extreme
viewpoints to more moderate and complex views.?!

It can be concluded that the condition of matching the aim of the consensus
conference to the policy problem was not fulfilled very well. The organisers stated
too many aims, some of which were in tension with each other. Predominance was
given to reaching consensus, which I argued is premature in the case of unstructured
problems, and was detrimental to the success of other goals, such as deepening.
Deepening was only achieved to a limited extent; while some new views came to
light, experts did not seem to be open to these. Experts took their role to mean
simply educating the lay members. Broadening took part only to a limited extent,
because the consensus conference had little influence directly or indirectly — via the
media — on the decision-making process.

6.4.2 Netherlands: Deepening the Debate

It appears that various, sometimes conflicting, interpretations of the goal of organ-
ising public debates lay behind the Dutch public debate on cloning. One goal of
the Ministry was to make as many citizens as possible aware of the topic so that
they could form their own opinion. The emphasis would then be on providing infor-
mation that was as objective as possible, and this could be regarded as a top-down
approach to educating the public. This aim conforms both to the deepening and
inclusiveness goals and appears to reflect the liberal ideal of democracy described
by Porsborg Nielsen et al. (see above). Another goal, in the words of the Minister
of Health at the time, was to ‘have a discussion with as many rational arguments as
possible and to make clear with the help of moral, social, and political arguments
what we as a society think about cloning and where we will draw the line’.8? The
Minister’s description of this goal appears to favour the goal of consensus and is con-
gruent with the republican ideal of democracy as set out above, because it views the
aim of public debate as finding values that are widely shared in society. However,
other aspects of the Dutch debate suggest that the proceduralist-deliberative ideal
was followed, because the aim was to involve as many different views as possi-
ble and to inform those involved, particularly political representatives, and because
consensus was not explicitly aimed for. Moreover, the Rathenau Institute wanted to
follow a more bottom-up approach, in which all the participants to the debate would
provide expertise and information and this would be analysed in order to get ‘to the
bottom of underlying considerations’.3 In other words, the emphasis for them was
on inclusiveness and deepening. The fact that the lay panel did not aim for consen-
sus and that both minority and majority views were described in the report suggests

81 Ibid.
82 Minister E. Borst-Eilers as quoted in Biesboer (1998).
83 Frank Biesboer (1999), page 13.
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that deepening was in practice the main goal. As [ will elaborate later in this chapter,
I do not think that the goal of inclusiveness was reached or that it was regarded as
the most important one.

What was the influence of the recommendations on policy decisions? In 1998,
prior to the conference, parliament had accepted a motion by political opposition
parties for a moratorium on cloning experiments until public debate had reached
conclusions. According to the Rathenau Institute, this means that ‘the societal
debate was given political weight from the outset’.3* The panel report was officially
handed to the Minister of Agriculture at the final meeting and it was distributed to
stakeholders and politicians. During the final meeting, the Minister of Agriculture
stated that the outcomes of the public debate supported the ‘no-unless’ policy for
animal biotechnology and that he had no intention of changing it into a ‘yes-if’
policy under the influence of lobbying by scientists and biotechnology companies.
Other than that, the outcome of the lay conference does not appear to have been suf-
ficiently conclusive to directly influence debates in parliament or policy decisions.
Moreover, the lay panel report was only one document in a series of recommenda-
tions to government. Some cynically argue that public debates such as these merely
function as delaying mechanisms for politicians who are not yet ready to make
certain decisions.®

The facts that the lay panel debate was part of a whole series of public debates and
that several books were published as a result of the debate suggest that the debate is
open-ended and ongoing. On the other hand, after the lay panel report was handed
to the Minister no more panel meetings have taken place and neither did the panel
get the chance to clarify their views in public; something which could have been
done in a workshop, for example.¢ Opinion transformation did occur to a certain
extent; while initial attitudes towards cloning did not change, members did change
their minds on certain issues and their views became more subtle as they grasped
the complexity of the topic.%

It can be concluded that if we take the main aim of the lay panel deliberation to
be deepening, this matched the policy problem fairly well. The Dutch situation does
show the pitfall of letting go of the aim of consensus; while the possibilities were
present to influence the decision-making process, this did not happen, because the
results were not conclusive enough. Moreover, the lay panel debate was part of a
series of debates, which also reflects the aims of deepening and broadening, but also
functions to limit the lay panel’s direct influence. On the other hand, if we recall the
three-track approach that I proposed in Chapter 4, the stage in which citizens delib-
erate conforms to the second deliberative track, and does not play a direct role in
the decision-making process, but only an indirect role of informing the institutional
track. In my opinion this latter track is aided more by a majority/minority report and

84 Ibid., page 10.

85 Interview with organiser of public debate on 2/4/2003.

86 This was suggested by one of the organisers. Interview on 2/4/2003.
87 Bozkurt (ed.) (1999).
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a reflection of underlying arguments than by a consensus report, because political
actors will need to make up their own mind on the basis of arguments and views that
are present in society.

6.5 Arguments

In Chapter 4 I argued that no relevant arguments or viewpoints should be excluded
from public deliberation and I proposed three more specific criteria: Lay per-
son input should be included, there should be open expert contestation, and
self-interested motives or fallacies should be uncovered. How did our consensus
conferences fare?

6.5.1 Australia: Trust on Trial

On the first day of the conference, the scene was set by the introductory remarks
made by the Federal Minister for Agriculture Fisheries and Forestry, which empha-
sised the importance of gene technology to the Australian economy and to global
food security, downplayed its potential risks, and contained rhetorical remarks, such
as ‘we can not turn back the clocks’.8 His remarks were conceived by many of those
involved as an indication that the government had a predetermined agenda, did not
take the panellists’ achieved level of understanding of the topic seriously, and did not
accord high priority to the outcomes of the consensus conference.3? Moreover, as
could be expected within an antagonistic political culture, some panellists were sus-
picious of bias and agenda-setting by the steering committee.”® As the evaluators of
Phase I put it, ‘trust was on trial during the consensus conference’.”! Some panellists
criticised the facilitator for pressuring them too much and for being too directive; for
example, the facilitator would end disagreements and ‘provide a definite answer’.%?
On the other hand, the role of the facilitator in creating a team spirit and ensuring
equal and respectful discussion was deemed as very important by everyone; many
commented on the facilitator’s skilful handling of group dynamics.”?

The expert speakers were required to give a politically and value- ‘neutral” answer
to the key questions, but many were unable to leave out their own opinions, or the
views of the organizations they represented. Besides the example of the Monsanto
representative I already mentioned, other speakers’ presentations also contained

88 Hendriks (2004), page 111.
89 For panellists’ reactions to the speech, see Mohr (2002), page 153.

90 Before the second preparatory weekend the conference facilitator arranged a meeting between
the panellists and some of the steering committee members in order to counter this suspicion, but
this appeared to have the opposite effect. See Ibid.

ol McKay and Dawson (1999), page 28.
92 Mohr (2002), page 134.
93 Ibid.
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elements of a public relations-nature, such as the following statement: ‘Gene tech-
nology as a source of innovation in products and processes will profoundly impact
the quality of life of all Australians — either as consumers or beneficiaries of eco-
nomic growth and of a sustainable environment’.** One opponent ended his speech
with the doomsday words ‘the future will curse us’.%> On the one hand, this sup-
ports the idea that facts and values are not so easily separated. On the other hand,
some speakers deliberately omitted certain information or evaded answering ques-
tions, suggesting that self-interested motives were present. This was especially the
case with the Monsanto representative, who was subsequently met with suspicion.
Several commentators argue that the expert speakers polemically used the con-
ference to push their own interests, and that the lay panel had to ‘sift fact from
propaganda’.%® In the written transcripts of their speeches several statements can be
found that in Chapter 2 I earmarked as rhetorical devices.®’

The way the conference was ‘pre-structured’ by the organisers was criticised by
many of the participants, both experts and lay people. Several commentators argue
that the set-up of the public part of the conference, particularly the interaction with
the experts, created an adversarial atmosphere, leading to a stating of opposite posi-
tions rather than a dialogue. The only part of the conference that had the shape of
a real debate was the discussion between the lay panel members during the report
writing stage. Based on an evaluation of the participants’ experience of the ‘highly
prescribed nature’ of the formal discussions taking place during the consensus con-
ference, Mohr concludes that ‘the rules of interaction had in fact stifled any sense
of an open debate’.”® Dialogue between the experts and the lay panel, between the
experts themselves, and between the audience and the formal participants was not
possible, because it was structured like a court room examination, in which experts
could only respond to a small defined set of questions and were not allowed to
respond to each other or to different questions. Moreover, the members of the lay
panel were forbidden to have contact with the expert panel outside of the formal
consensus conference.””

Mohr likens the consensus conference to jury deliberations —in which jury mem-
bers might come to a decision not so much on the basis of arguments, but on how
persuasive the witnesses are: ‘rather than facilitating broad public debate from a
plurality of perspectives, the jury metaphor suggests that the consensus conference

94 Annison (1999), np.

95 Ppeter Wills (1999), np.

96 McDonald (1999).

97 For example, a director of the Australian Food and Grocery Council uses the argument that
humans have been breeding and cultivating animals and plants for thousands of years. Also, he
defines biotechnology as ‘any technique that uses living organisms to make beneficial materials or
products’ (my italics) and claims that ‘Australia has no choice but to embrace the new technology’.
Annison (1999).

98 Mohr (2002), page 191.

9 However, some panellists did seek more informal ‘unauthorised’ contact with the expert
speakers. Ibid.
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model facilitates debate from a duality of views’.!% In a jury system only two con-
tradictory positions can be expressed, and not the plurality of views that are actually
held about GM food. McDonald even concludes that this jury-like character was
created deliberately and that this shows the adversarial nature of the conference.'?!
Also, the expert and lay panels were placed on opposite sides of the Senate cham-
ber, where the consensus conference was held, which reinforced the divide between
these two groups. It has been suggested that this hindered the creation of mutual
understanding of the topics under discussion and that the gap between experts and
lay persons that the Australian Museum — in recognition of the value of lay experien-
tial knowledge — wanted to bridge, was in fact augmented. As I argued in Chapter 4,
one of the main purposes of organising public debates is exactly to benefit from
lay experiential knowledge. Moreover, as we saw, in unstructured problems the
lay/expert divide is often an artificial one and the official status of expert knowledge
should be called into question. However, it can be concluded from my analysis of
the Australian consensus conference that the strict expert/lay divide was reinforced.
As Purdue also pointed out regarding the British consensus conference, when a strict
‘division of labour’ is created between lay people ‘who ask questions’ and experts,
who ‘provide answers’, the fact that expert knowledge is contestable and often relies
on subjective judgments is overlooked.'%?

Unlike other countries that stage consensus conferences, such as Denmark and
the UK, no process was included in which experts could respond to each other’s
presentations, much to the frustration of the participants. Moreover, because experts
were chosen to present two different sides of each question, the positions presented
to the lay panel were quite polarized and an adversarial atmosphere was created.
Some lay panel members would have liked to hear more neutral, or middle-of-the-
road positions.'9 This polarization led to a duality of viewpoints, and this suggests
that the Australian Museum’s aims of bringing to light the plurality of views about
biotechnology were not met. In other countries, a draft of the lay panel report is
usually given to the expert presenters who can clarify issues or suggest certain
refinements before the final report is produced. The organisers of the Australian
conference decided against this option, because members of the steering committee
worried that the experts would use this process to try and influence the outcomes,
rather than just focus on the technical issues. These decisions again show that this
consensus conference took place in an antagonistic climate.

According to the post-consensus conference evaluation carried out by Mohr, ‘the
majority of expert speakers believed that some members of the audience had been
primed to ask certain questions of them in order to score “political” points and there-
fore presented comments dressed up as questions’.!%* Lay panel members also felt

100 1pid., page 216.

101 McDonald (1999).

102 pyrdue (1995), page 171.
103 Mohr (2002).

104 1pid., page 173.
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that some questions from the audience were statements backed by certain organiza-
tions rather than genuine questions. Moreover, the session that involved the audience
was under great time constraints and this excluded many people wanting to ask ques-
tions. This illustrates that the conference organisers tried to contain the debate by
setting strict boundaries. In fact, the general structure of the consensus conference
appears to have been very rigid and formal; there were many constraints, because
the steering committee feared that it would be difficult to keep the process in check
and that experts (and audience members) would inappropriately try to influence the
position of the lay panel. This would suggest that the steering committee was very
aware of the politically charged character of the gene technology debate. Lay panel
members, for their part, interpreted it as a lack of trust in their capacities to recognize
an attempt to misinform or influence them. !

Was there room for a discussion of broader moral and metaphysical values and
how were value disagreements dealt with? As became clear from the lay panel
report, the consensus conference provided an opportunity to reflect on broader moral
and even metaphysical issues than had dominated the GM debate until then. Even
though the panel extensively discussed risks, they also criticised the narrow focus on
risk in decision-making, pointed out that risk analysis and science in general were
value laden, and wanted to include visions about the future. They also spoke about
the moral aspects of interfering with nature and the philosophical aspects of what
was happening on the cellular level.!%® Other explicitly moral issues they discussed
were biopiracy and implications of consuming GM foods for those with religious or
moral prohibitions to certain foods.

Fundamental value disagreements arose especially around the idea that ‘humans
should not tamper with nature’. For some, but not all, this had a religious back-
ground.'®” Not all panellists felt that moral and value disagreements had been
dealt with satisfactorily. The value-related and religious questions surrounding gene
technology were not dealt with during the preparatory weekends. Also, one panel
member was frustrated after repeatedly bringing up a value-related subject that the
facilitator kept on postponing until it was finally never addressed. Some panellists
were also disappointed that no expert speaker with broad knowledge of ethics was
interrogated.!®® The one person who was explicitly selected as an ethical expert,
a Catholic priest, was the speaker most appreciated by the lay panel.!%® Speakers
who were not ethical experts were also asked to comment on ethical issues, but their
contributions remain very superficial. One confined himself to stating some areas
of concern, followed by the rhetorical question ‘is this unethical?’, implying that

105 1bid.

106 Tnterview with organiser of consensus conference on 10/4/2005.
107 Tnterview with organiser of consensus conference on 10/4/2005.
108 Mohr (2002).

109 McKay and Dawson (1999).
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biotechnology was not.''? None of the speakers provided the lay panel with frame-
works or a background in moral theories that could help them reflect on and discuss
moral problems themselves. Neither did they get training in argumentation and the
ability to recognize fallacies. On the other hand, the facilitator did work on their
strategic questioning skills and team development.

Was a diversity of views from lay people achieved in this consensus conference?
As was mentioned above, the panel was not supposed to represent all views that exist
in Australian society, but to constitute ‘a slice of Australia’. What exactly is meant
by this remains unclear; this term gives the appearance of a random cut out of the
whole population, but as we have seen, this is not the case. The panel was initially
self-selected, which is likely to exclude certain groups, such as minorities, and less-
educated people. Probably, then, a slice of Australia denotes that a demographically
stratified selection was made, aiming at gender equality and a diversity of ethnic,
religious, socio-economic, and educational backgrounds. This has been achieved
fairly well. However, as we saw in Chapter 4, this presupposes false essentialisms,
for example, as if one aboriginal person could speak for all aborigines. A diversity
of views was not necessarily aimed for and neither was it achieved, because the
steering committee held interviews expressly to exclude those with a special interest
in the topic, or with an extreme view on it. In fact, according to Aidan Davison
and Renato Schibeci, the selection method excludes all ‘community members who
have previously deliberated on the matter at issue’.!'! It appears, therefore, that the
organisers were not aiming to bring to light all relevant arguments.

Opinion polls taken after the conference show that the recommendations made by
the lay panel reflected the views of the majority of the Australian public, suggesting
that the lay panel was at least an adequate representation of the majority of the wider
public.2 Still, the supposed representativeness of a lay panel consisting of only 14
persons will always remain problematic. This is aptly described by one participant of
the internet forum put up by the ABC: ‘the selection of 14 citizens out of 18 million
has nothing to do with democracy either. These people weren’t elected, so they have
no mandate whatsoever to “represent” the Australian public. They certainly don’t
represent me’.! 13

To sum up, while there was room to discuss fundamental worldviews and value-
related issues, there seemed to be less room to discuss scientific uncertainty. On
the one hand, scientific uncertainty was reflected by open contestation between
experts, but this was done in such a polarised way that more middle of the road posi-
tions were excluded. Also, while the normative aspects of science were the topic of
discussion, particularly regarding risks, and scientific methods were therefore chal-
lenged, the strict division between experts and lay people was not challenged, but

110 Jim Peacock (1999).
11 payison and Schibeci (2000), page 59.

112 For example, research carried out by Ernst and Young and the Commonwealth Department of
Industry, Science and Resources in 1999. Mohr (2002).

113 Davison and Schibeci (2000), page 58.
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even reinforced. Fallacies and self-interested arguments were uncovered by the lay
panel. In fact, due to the adversarial atmosphere in which the conference took place,
the fear of self-interested motives was always at the forefront. It appears that in
order to keep this from getting out of hand, the organisers tried to contain the debate
by rigidly pre-structuring the debate and by excluding potential participants with a
special interest in the topic. Ironically, by these choices they may have contributed
to the adversarial atmosphere. As I will elaborate in more detail in the discussion of
this chapter, this finding raises questions for the potential of consensus conferences
to provide depoliticised fora.

6.5.2 Netherlands: A Philosophical Framework

Quite fundamental moral and metaphysical questions were discussed by the Dutch
lay panel, including questions such as ‘should we use nature in this way?’; ‘is there
a genetic basis to human identity?’; and questions focussing on our proper relation-
ship to animals and on justice between rich and poor countries.''* Following the
presentation by philosopher Tsjalling Swiersta, who argued that the basic attitudes
that people have regarding science and technology determines to a large extent what
their starting point is in the discussion about cloning, the panel first stated what
their basic attitude was. Three groups of attitudes could be discerned. Some were
sceptical about science and technology, and concerned that society was becoming
increasingly directed by technology. This concern was based to a large extent on
the fear that new technologies would only be accessible to the rich and that a one-
dimensional emphasis would be placed on ‘cure’ at the expense of ‘care’. Another
group was optimistic about science and was afraid that if risky research was called
to a halt then important developments would be missed. A third, ‘in-between’, group
thought that scientific research often led to developments that were for the common
good, but that unfortunately sometimes undesirable applications were possible, and
we should make sure that the outcomes of research would be used only for the
benefit of society.

This difference in basic attitudes led to many discussions and was one reason
why ‘never a position was taken that all agreed with for the same reason’.!'> This
statement reveals the different interpretations that can be given to the concept of con-
sensus. Consensus could either mean simply to agree on an outcome, and this could
be agreement on the basis of compromise, or it could mean agreeing not only on the
outcome, but also on the underlying reasons, as in Rawls’ notion of the overlapping
consensus. If we take consensus to mean agreement not only on outcomes but also
on underlying arguments, obviously consensus was not reached by the Dutch lay
panel, nor was this the purpose of the debates. On the other hand, the panellists did
strive to make some recommendations that all could support, albeit for their own

14 Tnterview with organiser of public debate on 2/4/2003.
115 Emine Bozkurt (1999), page 5.
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reasons. The fact that no real consensus was reached has been pointed out as one of
the main reasons why no political commitments were attached to the conclusions of
the lay panel.''® What is striking in a comparison between the formulations of the
Dutch and the Australian reports, is that the internal struggles the panel had experi-
enced (even between one and the same panel member) became clear from the Dutch
report, while the Australian report shows only the end results of the deliberations.
The Dutch panellists state that many of them changed their opinion regarding ani-
mal cloning several times during the process. Also, the underlying arguments for
their position are stated more explicitly than in the Australian case.

The contributions of several ethicists and a philosopher seems to have influenced
the content of the discussions. The panellists were handed several theoretical frame-
works (of consequentialist, deontological, and virtue ethics, or ethics of the good
life) that seem to have been helpful. It turned out that consequentialist considera-
tions were the least contentious and this might be the reason why many decisions
were primarily taken on this basis. Deontological and life ethical considerations did
persist, however, but these tended to be drawn into the private sphere.!!” It can be
concluded that in the Dutch consensus conference there was less antagonism and
more respect for differences than in Australia. The distinction between experts and
lay persons was less strict, also because the conference was not as pre-structured
as the Australian one, and informal communication between the two groups was
not discouraged. The set-up of the conference created more opportunity to dis-
cuss the normative assumptions behind scientific expertise; this was mainly due
to the presence of philosophers and ethicists who handed the lay panel a frame-
work to deal with moral and ethical questions. The strategy of depoliticisation that
Hisschemoller and Hoppe describe, is therefore, less prevalent in the Dutch situation
than in the Australian. Still, to some extent viewpoints were excluded, because the
bias towards utilitarian or extrinsic arguments that I also pointed out in Chapter 2
was also present here; a type of self-censorship occurred. Fallacies or self-interested
motives were less of an issue in this conference than in the Australian one, which
is likely the result in part of the different topics of the conferences and in part of
the difference in political climate. Depoliticisation in the sense that Pettit describes,
therefore, seems less important in the Dutch situation, while in the Australian situ-
ation it appears unsuccessful. I will come back to the issue of depoliticisation in the
discussion of this chapter.

6.6 Participation

In Chapter 4, I argued that we should aim to be as inclusive as possible when
unstructured problems like biotechnology are involved. This led to the formula-
tion of six criteria, specifying that women and marginalised groups should not be

116 van der Bruggen (1999).
U7 Swierstra (2000).
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disadvantaged in the debate, mechanisms should be in place to counter power dif-
ferences, distorting group dynamics should be avoided, people with a wide variety
of backgrounds and opinions should be included, participants should learn from the
debate, and the outcomes of the debate should reach people other than the direct
participants. I will now examine to what extent these criteria were met in the two
consensus conferences under examination.

6.6.1 Australia: Massive Learning Effect

What role did the consensus conference play in stimulating wider public debate on
GM foods? It appears that prior to the conference the organisers put little effort
into involving the general public by encouraging them to be in the audience.!'8
As a result the public gallery was not filled up and the majority of the audience
consisted of stakeholders. On the other hand, several sources suggest that there
was great interest from the public in the topic of GM foods and the process of
the consensus conference during and immediately following the conference.!'® The
conference was attended by 83 journalists and following the conference 173 media
items were devoted to the conference nationally. Also, 114 news items appeared
in regional media.'?® The Australian Broadcasting Corporation (ABC), who had
exclusive access to the lay panel and broadcasted a series of radio programmes
about the consensus conference, put up an internet site devoted to the conference,
which included information and an interactive forum for citizens to discuss GM
food and the conference. Particularly the interactive website provided an oppor-
tunity for involving a wider group of people in the public debate.'?! Analysis of
the news coverage on biotechnology, and GM food in particular, in the year of the
conference shows that the number of negative reports increased significantly.!??
According to McDonald, the consensus conference ‘triggered, rather than facili-
tated, broad public debate’.123 Nevertheless, the official evaluators of the consensus
conference conclude that considering the limited resources available, the consen-
sus conference significantly raised public awareness about GM food. This appears

118 Two advertisements were placed in the Canberra Times, a newspaper read primarily by (part of)
the citizens of Canberra and not by the rest of Australia. Mohr (2002). This judgment is supported
by the official evaluation of Phase I. See McKay and Dawson (1999).

119 Tnterviews with organisers of public debates on 10/4/2005 and 1/3/2005.

120 Crombie and Ducker (2000).

121 Members of the lay panel, the expert panel and the facilitator joined in the discussions on
this website. The ACA also set up an internet forum about the conference. Davison and Schibeci
(2002).

122 Mohr (2002), pages 266-267. See also, Crombie and Ducker (2000).

123 McDonald (1999), argues that despite the conference, gene technology has had little media
coverage in Australia, but the numbers quoted by Mohr and Crombie seem to suggest otherwise.
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to have led mainly to public suspicion towards GM food, but not so much to an
increase in scientific understanding.'?*

Most of those involved consider the learning effect on the lay panel ‘massive’.!?
From evaluations it appears that on a personal level they found it a rewarding expe-
rience. They particularly thought that the exchange with experts was an empowering
experience and a privilege and they were pleasantly surprised about the respect that
was accorded them.!?® One of the lay panel members in a radio broadcast stated
‘it’s been the most important thing I've ever been part of’.!2” They also gained a
lot of knowledge that they could go on to share with other lay people and realised
that as ordinary citizens they could in fact influence policy-decisions. On the other
hand, some were quite cynical about the extent of this influence. This cynicism
was exacerbated by the fact that there were no follow-up meetings or information
update on the report’s fate after the conference.!?® This is problematic, because as
Archon Fung explains, the learning and socializing potentials of public deliberations
are greatest when they are recurring or continuous.'>” Some participants, however,
indicated that this experience made them more active in other fields of politics and
more interested in other social issues as well.'3% It could be concluded that their
awareness of, and interest in, the topic were raised and that they became more active
citizens.

Tarja Cronberg points out two ways in which experts’ views can be positively
influenced by participating in a consensus conference.!3! Firstly, experts often work
within a narrow framework of specialist knowledge, ignoring questions outside
of this framework. Confrontation with lay panellists’ views can alert them to the
questions outside of this framework, including moral, social or political issues.
This does not always have the effect of broadening the scope of the expert, how-
ever, as a common reaction is that such questions belong to the political sphere.
Nevertheless, through a consensus conference, experts might start to realise that
their own framework is not as neutral as they always thought. Secondly, experts
who previously disputed each other’s viewpoints might be drawn closer together
as they are all challenged by the views of lay persons, which might be even more

124 Crombie and Ducker (2000).

125 Interview with organiser of public debate on 10/4/2005.

126 Mohr (2002); McDonald (1999); Crombie and Ducker (2000).

127 Australian Broadcasting Corporation radio recordings of ‘Life Matters: Consensus
Conference’ about the consensus conference on Gene Technology in the Food Chain, 1999.

128 Crombie and Ducker (2000).

129 pung (2003).

130 1 terms of spin-off of the consensus conference, two members of the lay panel were asked to
sit on CSIRO Institutional Biosafety Committees, two members held presentations at a conference
and a university, one member joined a focus group of Agrifood Awareness Australia, two panellists
became members of the Gene Ethics Network, and one member entered discussions with her local
council. See Mohr (2002).

131 Cronberg (1995).
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distant to their own views. These two influences can be discerned only to a lim-
ited extent in the Australian conference. The conference was a learning experience
for some of the expert speakers, who gained a greater understanding of the impor-
tance of lay perspectives and the ability of lay people to become acquainted with
a technical topic.'3? Also, some noted that the consensus conference had increased
the dialogue between opponents, even after the conference. This did not lead to a
reconciliation of opposing viewpoints, however. Even though the lay panel’s views
became less opposed and more moderate, this cannot be said of the participating
stakeholders. Crombie and Ducker conclude in their post-conference evaluation that
even though most stakeholders have gained a deeper understanding of the arguments
and viewpoints of their opponents, ‘the consensus conference process has not sig-
nificantly softened or ameliorated the polarisation of beliefs and positions’ about
GM food.'33 Rather, they ‘got to know the enemy’ better. The adversarial character
of the conference itself illustrated for many of those involved that the expert speak-
ers and stakeholders have entrenched positions that they are not willing to depart
from.'3* It does appear that the conference led to a consolidation of cooperation
between the groups who were in one camp (either pro or contra GM food).'33 This
finding supports Sunstein’s point of the law of group polarisation, alluded to before.

The expert panellists did gain knowledge, particularly regarding the viewpoints
of lay people, of reasons why many lay people were opposed to genetic engineering,
and connected to this an understanding of the importance of communicating with
citizens. Moreover, most were in awe of the ability of a group of citizens without
prior knowledge of or formal education about the subject matter to come up with
important questions and a balanced report. They and others involved lauded the lay
panel for their common sense approach to the complex issue.'3® The lay panel also
proved to be able to see through the rhetoric that was used by some of the expert
presenters. For example, the panel were critical of arguments made by industry rep-
resentatives about substantial equivalence and the impossibility of labelling, and of
the claims of loss of international competitiveness.'3’

132 por example, the representative of Monsanto, who first treated his presentation as a pr-exercise
and misjudged the level of knowledge of the lay panel, during the later stages of the conference,
after he was approached in a rather suspicious way by the panel, was absent. This increased the
mistrust of the panel. After the conference he wrote a frank letter of apology for his absence, stating
that ‘the consensus conference made him realise that he really did have to listen to public opinion’.
Mohr (2002), page 165. On the other hand, Hendriks suggests that this admission is ‘another PR
stunt’. Hendriks (2004).

133 Crombie and Ducker (2000).

134 This was especially illustrated by the two who were on both extremes of the GM debate, the
representatives of Monsanto and of Gene Ethics.

135 For a thoughtful interpretation of stakeholder roles in the consensus conference, see Hendriks
(2004).

136 Mohr (2002).

137 McDonald (1999). Evidence of this criticism of rhetoric, for example can be found in the

remark of one panellist who introduced himself as not wearing a tie, but still being ‘substantially
equivalent’ to those who were.
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Overall, in the Australian experience a lot of focus was on the question as to
how bias could be avoided and whether undue influences on the lay panel had taken
place, for example by the chairperson, conference coordinator, steering commit-
tee, conference facilitator, experts, professional writer (who helped to formulate the
report), and audience. Especially regarding the steering committee the question of
bias and undue influence appears to be valid. Many sponsors of the consensus con-
ference demanded to be represented on the steering committee and thereby gained
a measure of control over the process.'3® This casts doubt on the neutrality of the
process. Also, the consensus conference was officially evaluated and this evaluation
was overseen by a steering committee subcommittee that included two representa-
tives of biotechnology industry interests, who had a stake in public acceptance of
the technology.!3° A representative of the Gene Ethics Network (GEN), the main
organization critical of genetic engineering in Australia, was rejected as a steering
committee member, because he was judged to be too biased. Moreover, nobody from
government or biosafety departments, and nobody representing ethics or religious
views was invited to be a member of the steering committee. The final selection
of expert speakers was also heavily influenced by the steering committee, partly
due to the panel running out of time, but also partly because the committee did not
agree with the initial selection. From this and from the fact that the panel’s questions
corresponded to the topics that were emphasised in the briefing paper, it can be con-
cluded that the discussion was framed to a certain extent by the steering committee.
Unlike the Danish tradition of staging a press conference after the event that would
be attended by the whole lay panel, a selection of three spokespersons of the lay
panel was made. Also, only half of the steering committee members were chosen to
be present. Mohr suggests that this is another way in which the organisers tried to
contain the process.

Did the consensus conference provide a power-free arena to let the power of the
better argument prevail, unhindered by distorting group dynamics? Most panellists
and observers reported that there were no power imbalances within the panel and
that everyone had an equal opportunity to take part in discussions, although some
pointed out that one panel member was trying to dominate discussions, creating
tensions within the group.'*? Some members of the lay panel tended to take part in
the discussions more actively than others. This was not determined by whether they
were male or female, but by their level of education, personal passion, and a desire

138 McKay and Dawson (1999). The Phase I evaluators recognize that some of those on the steering
committee regarded themselves as representatives of their employers. Still, without further argu-
ment, they conclude that all members of the committee successfully attempted not to influence the
conference outcomes.

139 Mohr (2002), page 282. Indeed, phase 2 of the evaluation focused primarily on the degree of
public acceptance of gene technology brought about by the conference.

140 Thjs emerged from several different sources, such as the audiotapes of the ABC programme on
the consensus conference, my interview with an organiser of a consensus conference on 10/4/2005,
and Mohr. Ibid.
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to come to grips with the issue.'*! Particularly one panellist was very vocal and
persuasive; he distributed the extra information materials and managed to moderate
the views of those members who were initially optimistic about gene technology to
become more cautious.'#? It was pointed out by many that the skills of the confer-
ence facilitator made all the difference in maintaining equality of power within the
group. It can be concluded that ‘equality of voice’ can be stimulated by a skilled
and neutral facilitator.'*? It should also be mentioned that the personal style and
charisma of the individual expert speakers appeared to influence their believability
and as a result some were questioned more rigorously than others.

It can be concluded that while marginalised groups were not disadvantaged and
distorting group dynamics were countered, the influence of power differences was
not completely avoided, because of uneven stakeholder presence in the steering
group which framed the debate. The conference had a great educative effect on
the lay panel, and the outcomes reached a larger group of people due to relatively
extensive media coverage. Experts gained an understanding of the importance of
lay person perspectives, but their own views remained stable and the polarisation
between them was not moderated.

6.6.2 Netherlands: An Elite Affair

To what extent did the public debate in the Netherlands stimulate wider public
debate? There was some media-attention, particularly during the public hearing and
the closing session of the public debate, but this focussed primarily on the presence
of Ministers or on incidents.'** Also, most newspapers published the outcomes of
the public survey, but not much attention was given to the lay panel report.'*> The
audience during the public parts of the debate primarily consisted of stakeholders;
there was not much participation from members of the wider public. This suggests
that the Minister’s goal of making as many citizens aware of the topic so that they
could form their own opinion was reached only to a very limited extent. The politi-
cians that were involved in the public debate did think it was so successful that they
wanted to apply the same method to other controversial technological issues, such
as xenotransplantation. 40

What were the effects of the debate on the participants? The lay panel gained
a lot of knowledge. Despite the criticisms that the lay panel’s conclusions were
based too much on emotions, according to Koos Van der Bruggen, ‘the members of

141 Tnterview with organiser of a consensus conference on 10/4/2005.
142 McKay and Dawson (1999).

143 This point is supported by Smith (2008).

144 Tnterview with organiser of public debate on 2/4/2003.

145 Biesboer (1999).

146 Ibid.
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the panel probably know more about the subject than members of parliament’.!#’
Moreover, this criticism misses the point of the panel that emotions and intuitions
have a legitimate place in ethics as a starting point of moral reasoning. One of the
outcomes of the debate was that those who had previously held no opinion about
cloning generally became more positive of its uses after they gained knowledge
about it. Those who were negative about it to start with did not change this attitude.
As the lay people gradually became less lay and more expert, their opinions became
more moderate and subtle.

In their report, the lay panel members acknowledged that even though the lay
panel was composed of persons with a diverse background they were not represen-
tative of wider society in at least one respect: they all possessed higher than average
debating skills.'*® This can be attributed to the fact that they were self-selected
and that most were highly educated. If we consider the list of the members and
their backgrounds, it becomes clear that the term ‘lay’ is not completely appropriate
either. It includes, for example, a dairy farmer, a theologian, an ethics teacher and a
coordinator of quality assurance systems in animal production.'#® Other studies also
show that often members of lay panels are not representative of views in wider soci-
ety. A Danish study concludes, for example, that lay panels tend to be composed of
persons with a higher than average concern about technological developments and
social and moral aspects of these, which might explain why the lay reports tend to
be quite critical of the proposed novel technology.!>? A study of the second Dutch
consensus conference, about human genetics research, shows that compared to the
general population, among those who responded to the advertisement there was an
overrepresentation from higher educated people with a left wing political affiliation,
and no religious background.'>! The Rathenau Institute did not intend the lay panel
report to show politicians what ordinary citizens thought about cloning, because a
group of 17 citizens, who were not elected, is not representative of the general pub-
lic anyway. They viewed the lay panel conference as a type of laboratory experiment
that would show what could happen when a group of lay people are well informed
and deliberate about a complex issue.!>% This, however, raises questions about the
status and implications of the lay panel report.

What about the distorting influence of power dynamics? The participants all had
an open attitude to the debate and were willing to be convinced by arguments. Some
people had a more dominant character and this was reflected in the debate, but the
chair person tried to get everyone’s input, for example, by sometimes choosing a
structure in which one or two people had to prepare a small presentation on a spe-
cific question. Except for one notable exception, those who were the leaders in the
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discussion had enjoyed a high level of education. The men did not press their view-
points stronger than the women; quite the opposite, the men tended to be more
reserved.!>3 This contrast with the research into the gendered character of juries
discussed in Chapter 4 might be explained by the self-selected character of the lay
panel. Distorting mechanisms such as group think or majority influence were not
discerned by the participants, although, of course these mechanisms might be too
subtle and implicit to realise if one is not particularly tuned in to them. It can be
concluded that the representation of groups in society was not achieved very well
and that there was less influence of the debate on people other than direct partici-
pants; the Dutch lay panel debate could, therefore, be characterised as a somewhat
elitist affair.

6.7 The Influence of Contexts: Discussion

What have we learnt from this comparative analysis of two consensus conferences?
As I concluded in the case of the committee system, consensus conferences can be
used to contain public debate regarding controversial issues. For example, during
the selection of the lay panel members, those with prior knowledge or more extreme
views were explicitly excluded. This means that the potential benefit from hearing
experiential knowledge, or from stakeholder groups that have informed views on
the topic, was lost. In Australia, more than in the Netherlands, the strict set-up of
the conference was also used to contain the debate. Moreover, framing a debate
can influence its outcomes. In both deliberative mini-publics, the problem definition
and framing of the debate was influenced by the organisers. In the Dutch case, the
agenda-setting public hearing was dominated by experts and in the Australian case
it was dominated by the steering committee and its briefing paper. Such framing
closes off other possible venues of inquiry and alternative views. On the other hand,
the lay panels did manage to open up the debate about biotechnology to include a
broader range of issues than had been the case up until then. Particularly, both panels
felt that policy decisions should take more account of social, moral, and cultural
issues; for example, they resisted the positivistic notion of risk and the exclusion of
emotions. In this latter respect consensus conferences appear to be more inclusive
of views than committee deliberations. Scientific uncertainties were addressed to a
certain extent; scientific methodologies of risk assessment were challenged and it
was understood that science is not value neutral. Nevertheless, there was still a strict
separation between experts and lay people, exemplified by the fact that in both cases
the lay panel was seated on one side of the room and the experts on the other side.
Particularly in the Australian case the possibility of experiential lay knowledge was
not recognized, because panel members were specifically selected on the basis that
they had no knowledge of or experience with the topic.

153 Interview with organiser of public debate on 2/4/2003.
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Despite the influence of power imbalances in the conference set up and framing,
during the actual panel discussions not many power imbalances or distorting group
dynamics were experienced. This is most likely due to the skills of the conference
facilitators. Regarding the quality of deliberation it also became clear from analy-
sis of the Australian conference that the panellists changed their viewpoints most
in the period prior to deliberation, but after reading the briefing material. This sug-
gests that increased knowledge and the motivation to reflect on a topic already reap
at least one of the results that deliberative democrats aim for: decisions based on
information and reflection on the better argument, rather than a simple aggregation
of preferences. This is supported by other research, such as that of Robert Goodin
and Simon Niemeyer, who found out that ‘much (maybe most) of the work of delib-
eration occurs well before the formal proceedings — before the “talking together”
ever begins’.!3* If they are right, this means that the internal-reflective process of
participants prior to the actual public deliberation is at least as important as the
formal deliberating phase. However, the public part of deliberative mini-publics is
very important, even if only to create the right conditions for such internal-reflective
processes.

The members of the consensus conferences showed tremendous dedication and
interest and most of them participated in ongoing initiatives and indicated that
they would be willing to participate in more such policy processes.!>> This sug-
gests that, given the right conditions, lay citizens are willing and able to take part
in decision-making procedures. On the other hand, at both consensus conferences
attendance from the general public was limited; the limited numbers in the audi-
ence were primarily composed of stakeholders and the media.!® The fact that both
panels were self-selecting in the initial phase casts doubt on their representative-
ness. In the Dutch selection procedure this was exacerbated by the fact that the
topic of the conference was mentioned in the advertisement. The Dutch confer-
ence was more of an elitist affair than the Australian one, as the panel consisted
mainly of well-educated people with a particular interest and skill in deliberating.
This suggests that special care has to be taken to include participants from lower
social-economic backgrounds, and minority groups. The lack of representativeness
of a panel of around 14 members can be used by those opposed to the lay panel
recommendations to discredit the outcomes and raises real problems for its status.
As not each citizen has had an equal chance of participating in the conference,
and the panel members were not chosen by the electorate, one can wonder how
binding their recommendations can ever be. Furthermore, perhaps just as impor-
tant as the distribution of views among the lay panel, is that among the expert
panel. Rather than the dualistic way in which the Australian debate was framed,
which led to polarization between the experts, it would be better to present the
whole breadth of views on biotechnology that exists amongst experts, not only
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technical but also ethical experts. One of the main advantages of consensus con-
ferences seems to be that it alerts biotechnology representatives and legislators
to the fact that the concerns of ordinary citizens about biotechnology are not neces-
sarily based on ignorance or irrational fears and that citizens feel that many values
besides absence of risks, such as cultural and moral values, should be included in
decision-making.

6.7.1 Comparative Analysis

What similarities and differences were discerned between the Australian and Dutch
consensus conferences and how can these be explained? In both consensus con-
ferences the quality of argumentation was quite high and the lay panels proved
to be very capable of exposing rhetoric and self-interested arguments. Also, both
consensus conferences had a large educating effect on all participants, not only
lay people, but also experts and organisers. A problem in both exercises was the
lack of clarity about the aims of the lay panel conference, and confusion about the
status of the lay panel reports. Both had three broad goals: stimulating wider pub-
lic debate and creating more public awareness, corresponding to the liberal model
of democracy; bringing to light the plurality of views, bridging the gap between
lay and experts, and getting a better understanding of arguments behind consid-
erations, conforming to the proceduralist-deliberative model; and finding shared
values and influencing regulation, conforming to the republican model. Each of
these goals has a different implication for the set-up of the deliberation and the
status of the lay panel recommendations. Whether deliberative exercises are able to
achieve their goals depends on the political cultural background of the countries in
question.

In both countries, the lay panel recommendations had little influence on regu-
latory decisions, although this was for different reasons. In Australia, more than
in the Netherlands, the legitimacy of a report drafted by only 14 unelected citizens
was called into question. Politicians were reluctant to transfer their decision-making
authority. This could be explained by arguing that Australia conforms to the liberal
ideal of democracy. My findings suggest, however, that this is only part of the expla-
nation. Specific countries correspond only partly to the Habermasian models, which
are ideal types. The Dutch situation, with its focus on consensus building, appears
to correspond more to the proceduralist-deliberative ideal, while the Australian sit-
uation appears closer to the liberal ideal. However, it is more accurate to say that
both lie on a continuum between the liberal and proceduralist-deliberative ideals.
The fact that the stated aims of both consensus conferences contained elements that
correspond to all three democratic ideals already shows that real life democracies
are hybrid models. The finding that some goals are approximated more closely in
some countries than in others is very likely due to two other circumstances, which
are probably more important than the background model of democracy: whether the
state has an active or passive nature and whether the political climate is antagonistic
or more cooperative.
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In an antagonistic political climate, characterised by interest pluralism, it could
be expected that different groups would try to influence the outcomes of the consen-
sus conference and this explains the criticisms of bias and the need for the steering
committee to control the process in the Australian experience. In the Netherlands,
less problems with bias and antagonism were experienced and organisers did not
appear to try to influence its outcomes. The process of the lay debate appears to
have been more generally accepted, which could be explained against the back-
ground of the Dutch corporatist tradition. Moreover, the active nature of the Dutch
state makes it more self-evident that input from citizens and social movements is
sought than the passive nature of the Australian state, in which such involvement
is not actively stimulated. Also, the fact that the Dutch have a more active neutral-
ity conception makes it more likely that their government would stimulate political
involvement from social movements. In the Netherlands, two main reasons for the
lack of influence on policy decisions can be discerned; the recommendations were
not conclusive enough to be directly applicable to regulation — which shows the
downside of letting go of the aim of consensus — and the lay debate was only part
of a series of debates. The lay panel, therefore, appears to have been viewed as
one more stakeholder around the table. Even though the corporatist tradition creates
more favourable conditions for consensus formation, it largely remains an elitist
undertaking, as it excludes those groups that are not ‘around the table’. This might
also explain why the Dutch panel was less representative of the general population
than the Australian one. It could be concluded that the stakes were not as high in the
Dutch debate as in the Australian one and this would explain why the Dutch one was
less contained and pre-structured and why there was less time pressure or pressure
to come up with consensus. The stakes were higher in the Australian consensus con-
ference, not so much because the lay report was going to exert direct influence, but
because it could be used as fuel for opposing sides in a struggle fought via lobbying
and the media. Similarly, the fact that experime