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1

1
What is a Democratic Audit?

Introduction

It is commonly remarked that the European Union (EU) is a political
system in democratic deficit. But what is the nature of that deficit? Is it
offset by any democratic achievements? Do any democratic qualities or
deficiencies pertain to the EU’s political system as a whole, or to some
parts of it more than others? Does the Union perform worse or better in
relation to some attributes of democratic rule than others? Does it even
make much sense to debate the presence or absence of a democratic
deficit at all? Do answers to these questions vary with which model of
democracy is used, and, if so, does that mean those who ask ‘how dem-
ocratic is the EU?’ need also to have some clear idea of why they believe
the EU ought to be democratic in the first place?

Questions such as these are asked with increasing frequency in a
Union that touches ordinary lives, demands sacrifices, allocates values
and struggles for legitimation. The argument of this book is that the
attempts to answer them can be significantly improved by a particular
approach to the assessment of the democratic qualities of political sys-
tems known as democratic auditing. Democratic auditing was first
developed by David Beetham and Stuart Weir in their study (Weir and
Beetham, 1999) Political Power and Democratic Control in Britain: The
Democratic Audit of the United Kingdom. It has since been used to assess
democracy in other political systems as diverse as Bangladesh, El
Salvador, Italy, Kenya, Malawi, New Zealand and South Korea (Beetham
et al., 2002).

This book is, however, the first to attempt to apply democratic audit-
ing to the EU, or, indeed, to any process of governance beyond the state.
This chapter begins by identifying what might reasonably be expected



of any method for assessing democracy in the EU and ends by introducing
democratic auditing as a possible solution. Chapter 2 then considers
how a Democratic Audit should proceed in the case of the EU. The rest
of the book undertakes an illustrative Audit of the Union against each of
the following attributes of democratic rule: citizenship, rights and par-
ticipation (Chapter 3) consent (Chapter 4) representation (Chapter 5);
accountability (Chapters 6–7) and constitutionalism (Chapter 8). In
other words the assessment undertaken here will be ‘norm-driven’
rather than ‘institution-driven’, though, it is hoped, students of the
intricacies of EU decision-making will also find much to satisfy that par-
ticular peccadillo, since, for reasons that will be explained, this book
defends an ‘input’ over an ‘output’ orientated approach to democracy
assessment.

Why undertake a Democratic Audit of the EU?

The goal of undertaking a Democratic Audit of the EU implies that it is
important to have a reliable means of assessing democracy in the EU
and that current methods are not quite up to the job. This section seeks
to vindicate these claims.

One reason for wanting to develop methods of assessing its demo-
cratic performance is that the Union is the best case study available to us
in a debate of central importance to how we think about democracy in
its contemporary international setting. On one side of the debate in
question are those who hold that democracy can only prosper within
the state. On the other are those, like David Held (1997), who, ask
whether the nation state can retain its place at the ‘centre of democratic
thought’ under conditions where it no longer corresponds to ‘commu-
nities of fate’, or, in other words, to many of the processes and institu-
tions that shape the ‘life chances’ of ordinary citizens. The EU is a good
case study in the difficulties that rule beyond the state create democracy
and, conversely, in any original ways by which democracy might be
delivered from such a setting. It also prompts reflection on whether
different meanings and expectations ought to attach to democracy
inside and outside the state (Schmitter, 2001).

If such enquiries into the lessons that the Union holds for democracy
beyond the state are to be open-ended and even-handed, they require
tools of analysis that are as capable of analysing the presence as the
absence of democracy from the EU. It is, therefore, reassuring that recent
research has moved beyond a mere lamentation of democratic deficits.
One (normative) literature has considered which model of democracy
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should be used in the case of the EU. As will be explained in Chapter 2,
a number of pair-wise choices have been considered: consensus vs.
majoritarian democracy; consociational vs. other forms of consensus
democracy; direct vs. indirect democracy; liberal vs. republican app-
roaches and so on. A second literature has investigated how far
democratic processes have already developed in the European arena and
how agents have responded to them. It includes studies of European
elections, the powers of the European parliament (EP) and the scrutiny
roles of national parliaments. A third literature has probed how far pre-
conditions for democratic politics exist (or are ever likely to exist) at
Union level. It has centred on political identity, citizen capabilities in
relation to Union institutions, and the possibilities and problems of cre-
ating a European public space. Each of these lines of enquiry lays the
groundwork for an assessment of democracy in the EU in its different
way. The first by clarifying what would count as a democratic EU. The
second by developing rigorous tools to describe and explain putative
forms of democratic process in the European arena. And the third by
analysing just how much democracy is reasonable to expect of the
Union under any given set of constraints.

A further motive for wanting to study democracy and the EU relates to
the profound choices of institutional design currently faced by the
Union and all those who are affected by it as a system of rule. At the Nice
European Council of December 2000 the heads of government commit-
ted themselves to a debate on the future of Europe leading up to an
Intergovernmental Conference (IGC) in 2004 that would agree a new
Treaty. At the Laeken European Council a year later, they designated a
Convention composed of their own representatives, those of the
Commission, and those of the EP and national parliaments, to deliber-
ate in public on what options for the future of Europe should be put to
the IGC. Inter alia the Convention was asked to consider means of
improving the democratic legitimacy and control of the main Union
institutions, and of developing a European public area (sic.) (Council of
the European Union, 2001b).

A standard interpretation is that democratisation burst suddenly on to
the EU’s agenda of institutional change when the Maastricht ratification
crisis of the early 1990s revealed that the stakeholders in a legitimate
Union could no longer assume the ‘permissive consensus’ of the public.
It is by identifying the inadequacies of this as history that we can best
understand what contemporary challenges of institutional design now
require of any academic method for appraising the democratic perform-
ance of the Union. Whatever the combination of a quickening pace and
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a broken consensus did to raise democratisation up the Union’s agenda
during the 1990s it can hardly be attributed with putting it there in the
first place. Direct elections to the EP were first agreed in 1974 and held
in 1979. The powers of the EPs have been steadily strengthening in the
direction of bicameralism with the Council since 1987. Serious attempts
at national parliamentary scrutiny have existed since the first enlarge-
ment in 1973. Elements of ‘interest representation’ have existed from
the beginning.

The result is that the debate on how the EU should be further democ-
ratised is far from abstract. It is as if a series of experiments have already
been set in motion in a somewhat tentatively assembled laboratory for
democracy beyond the state. Different ideas of how to proceed further
involve different reactions to feedback and rival claims of what works
and what does not. Democracy assessment is, therefore, already at the
heart of the debate about how the Union should be developed further.
Yet there are at least three reasons to question the adequacy of present
methods to the task of policy prescription. The following paragraphs
elaborate.

The first difficulty is whether methods for assessing the whole and the
parts – the EU’s overall political system and its particular institutions
and processes – are sufficiently linked. In early debates, it was the EU as
a whole that was widely said to be in democratic deficit. Although it is
only to be welcomed that academic research has moved on from treat-
ing the EU as a single unit of assessment, it leaves unresolved the level
of analysis problem at the heart of any attempt to appraise the demo-
cratic qualities of the EU. One-by-one appraisal of policy instruments or
institutions risks excessive disaggregation by failing to pick up those
democratic qualities or problems that arise from interactions between
the multiple institutions and practices of the Union. What appears to be
deficient or satisfactory in the performance of a particular institution
may be the other way round once it is remembered how often outcomes
are shaped by interactions between Union institutions as much as by
the internal procedures of any one body. Yet, judgements about the EU
as a whole run the converse risk of excessive aggregation in so far as they
are unable to discriminate where in the Union’s institutional order, and
in relation to which aspects of democracy, problems are most acute. Any
method of assessment thus has to achieve the difficult task of being both
discriminating and holistic: of cross-checking appraisals at a level of
single institutions with those of the political system as a whole.

A second concern is whether there is sufficient integration between
analysis of the democratic deficiencies of the EU on the one hand and
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investigation of its democratic qualities on the other. If the last
paragraph indicated the need for any assessment to take account of the
internal complexity of the EU, this implies it will also have to accom-
modate the internal complexity of democracy itself. Democratic rule
often involves trade-offs between values associated with democracy
itself, and between democratic and non-democratic values. Those trade-
offs may, in turn, be made more acute by technological limits to what is
institutionally and socially feasible in any place at any one time. Any
method of assessment should ideally be able to distinguish ‘pure costs’
or ‘pure deficits’ in democratic standards from those that are ‘compen-
sated’ to the extent that they are incurred in the course of delivering
other qualities of government. This is important where the trade-offs in
question have been freely chosen by citizens or are defensible in terms
of their known values. It is also especially pertinent to the EU. As will be
seen later, there are reasons to believe its democratic deficiencies and
qualities are internally related in ways that make it difficult to compre-
hend the one without the other (Lord, 1998a, p. 1).

A third difficulty is whether the normative and empirical study of
democracy and the EU take sufficient account of one another’s findings.
As Richard Bellamy and Dario Castiglione argue (2000, p. 65), much of
the empirical literature just assumes what is by no means self-evident,
namely that the EU ought to be democratic. Without adequate justifica-
tion of why this should be so, it is unclear what purpose is served by
empirical enquiries into how democratic the EU is in practice. More,
however, than being dependent on normative analysis for its point,
empirical study relies on it for its direction. The obvious difficulty here
is that what counts as a good measure or test will vary with views of how
the EU ought to be democratised, if at all (Katz, 2001).

Many shortcomings in present understanding of democracy and the
EU can be attributed to attempts to dispense with normative prelimi-
naries to empirical research. Some accounts use one model of democ-
racy to denounce missing standards that may be in the process of being
delivered by some other approach to democratic governance that is,
arguably, better suited to the EU. Others fail to distinguish necessary
and sufficient conditions for democratic rule. An example is the recent
popularity of the notion that the distance between Union policies and
‘median’ citizen preferences can be taken as a measure of the demo-
cratic deficit (Crombez et al., 2000, p. 379n). Since even a technocracy
or benign dictatorship could achieve an efficient alignment of policy
outcomes with citizens’ desires this cannot be a sufficient test of
democracy.

What is a Democratic Audit? 5



Still other pitfalls are associated with attempts to evaluate the EU by
analogy with other political systems. The main example is implicit in
the classic definition of the democratic deficit as a net loss of democracy
that comes from transferring powers from state to Union institutions
without also democratising the second to the standards of the first. The
neatness of this definition gives it a surface plausibility. Yet, on reflec-
tion it is full of difficulties. Use of the state as an implied benchmark for
a democratic EU is open to the objection that standards of democratic
governance may be justifiably different between state and non-state
political systems, national and trans-national ones. It is perfectly coher-
ent to believe that one model of democracy is best for the state and a
different one – or none at all – is best for the EU.

Moreover, there is a sense in which the classic definition is an
unattainable test. Since its Member States have responded differently to
unavoidable trade-offs between standards associated with democratic
rule, the EU cannot reproduce all the standards to be found in all its
Member States in the one political system. The classic definition, taken
literally, would mean that the democratic deficit would always exist for
someone. If in this way the classic definition is too demanding, in
another it is not demanding enough. It does not allow for the possibil-
ity that both national and European political systems might be in dem-
ocratic deficit at the same time, since it assumes that the EU only needs
is to be as democratic as the states from which it derived its powers.

Another approach to appraisal by analogy has been to take democracy
as it is practised in federal systems as a benchmark for the EU. Indeed,
the term ‘democratic deficit’ was, as Fritz Scharpf observes (1996),
originally coined by advocates of a draft constitution drawn up by the
Institutional Affairs Committtee of the EP under the largely federalist
inspiration of Altiero Spinelli (Corbett, 1988; Karlsson, 2001, pp. 195–8).
This plainly narrows the expectation of what the EU should be expected
to achieve to a manageably coherent set of tests. But its difficulty lies
precisely in how far the term ‘democratic deficit’ has been appropriated
by almost all who have prescriptions to make for the institutional
development of the Union. The result is no one standard, let alone the
federal one, can provide the basis for a democracy assessment to the
satisfaction of all.

If empirical research into democracy and the EU cannot advance very
far without spelling out a normative case for why the EU ought to be
democratic and on which model, normative theorising about democ-
racy in the EU may fail on its own terms without empirical analysis of
what is feasible. As Albert Weale puts it, any ‘non-utopian’ normative
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theory is committed to the position that ‘ought implies can’:

if we hold to a principle that a certain set of institutions ought to be
maintained or brought into being, then we are committed to saying
that such institutions can be feasibly maintained or introduced … thus
we should need to ensure that our principles of democratic theory
were consistent with what political science currently thinks to be
feasible. (Weale, 1999, pp. 8–9)

In the case of democracy this is especially so. For many democratic
theorists the most persuasive justifications for democracy are conse-
quential, rather than intrinsic (Weale, 1999, chap. 3; Bellamy and
Castiglione, 2000, p. 72). They concern, in other words, the capacity of
democracy to deliver outcomes that go beyond the values contained in
its own definition. These might include government more or less free of
arbitrary domination, superior rights protections, better economic
performance and more pacific forms of international relations.

But, if the expected consequences of democracy are a part of its
justification, the task of justifying the application of democracy to any
one political system such as the EU cannot be complete without empir-
ical research into whether those consequences are realisable in practice.
Associated with this problem is a second. If ‘ought’ really does imply
‘can’, the non-utopian normative theorist must always be ready to resort
to ‘second-best’ analysis: to be permanently armed, in other words, with
a method for identifying what would be the next best to the norma-
tively ideal under any given set of constraints. A process of shunting to
and fro between hard-headed empirical analysis of exactly how
intractable are constraints and fresh justification of second- and third-
best solutions can be expected to feature prominently in the analysis of
a problem such as democracy and the EU.

Evaluation in political science

The previous section argued for four improvements in how we assess
democracy in the EU. First, we need a method that simultaneously
appraises the Union’s individual institutions and its overall institutional
order. Second we need to distinguish how the Union performs against
different attributes of democratic rule such as accountability, represen-
tation, participation and so on. Third we need a means of distinguishing
democratic deficits that are at least partially compensated by the deliv-
ery of other qualities of good governance or even other attributes of
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democracy itself from those that are pure loss. Fourth we need to link
empirical tests to reasoned views of why the EU ought to be democratic
in the first place. Even a more modest list of objectives would, however,
face the problem that evaluation is one of the more methodologically
underdeveloped areas of political science. It has, as Robert Putnam
observes (1993, p. 63), become especially difficult to ask ‘how well?’ are
different peoples governed given the inevitable mixture of data collec-
tion, causal analysis and normative judgement needed to answer such a
question.

Rigorous appraisals of institutional performance are rare, even
though ‘good government’ was once at the top of our agenda … the
discipline has too readily relinquished this important patrimony of
political science – this ‘ancient obligation of our craft’ – to political
philosophers and publicists. (ibid.)

Evaluation has been avoided for fear, on the one hand, of confusing fact
and value and, on the other, of reaching conclusions that are no more
than the subjective opinion of the researcher (Shepsle and Bonchek,
1997, p. 9; Peters, 1999, p. 13). The first of these reasons for avoiding
evaluation is, however, questionable in its logic and damaging in its
consequences. As the relevant entry in the Oxford book of philosophy
puts it:

value free political science is only committed to there being no logi-
cal connection between factual claims and evaluations. It can admit
of any other sort of contingent connection one can dream up.
(Ruben, 1998, pp. 465–7)

The only fallacy, in other words, to be avoided is one of claiming that
statements of value follow from those of fact or vice versa. There is no bar
to appraising the one against the other. This is just as well since contin-
ued insistence on a firewall between the two disables the study of
politics from considering one of the most important questions of poli-
tics, namely how do political systems perform against those values their
citizens identify with the legitimate exercise of political power (Ostrom,
1998)?

What of the second charge that appraisal can never be more than the
personal opinion of the researcher? This is not the place to consider in
full the difficult question of whether evaluation – and not just descrip-
tion and explanation – can count as knowledge. Those philosophers
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who defend this position do so on the grounds that we plainly can
recognise degrees of good or bad assessment: some forms of appraisal are
more careful in specifying their criteria, in establishing relationships
between tests, in gathering evidence and in telling us how conclusions
might be reproduced or shown to be fallible. Thus with reference to the
two tests used by epistemologists (Moser et al., 1998), appraisals satisfy
the coherence test of knowledge where they are based on an internally
consistent set of indicators and the correspondence test where they are
supported by externally verifiable data. The rest of this chapter consid-
ers how approaches to democratic assessment might meet these two
requirements.

Democratic Auditing explained

An early attempt at defining coherent indicators of democracy is to be
found in Robert Dahl (1971) as follows: free and fair elections, universal
suffrage, the election of key office holders, popular control of the politi-
cal agenda, access to alternative sources of information, and the
freedoms of association and expression (see also Bollen, 1980; Coppedge
and Reinicke, 1990). There then followed a series of authors whose main
concern was to develop indicators that consolidated or questioned 
S.M. Lipset’s pioneering work (1959) on the economic and societal
preconditions for democracy (Diamond, 1992; Hadenius, 1992; Moore,
1995). During the 1990s, pressure to link various kinds of external rela-
tionship (candidate status for EU membership, receipt of development
aid and access to credit) to good governance required governments and
international agencies to develop their own indicators of democratic
governance. The EU has itself been a major contributor to the process
(Crawford, 1997; Zanger, 2000). What is, however, reassuring is that in
spite of some differences between these approaches the assessments
they reach of various political systems usually correlate closely with one
another, since as Thomas Zweifel has noted (2002, p. 815), most ‘indi-
cators of democracy come from a limited pool of common measures’.

Yet, in spite of Zweifel’s suggestion that methods of democracy assess-
ment are close substitutes for one another, this book seeks to defend and
apply one particular approach to an appraisal of the EU, namely
Democratic Auditing. The reason for this, as I hope to show in the next
few pages, is that it matters not just what assessment is reached, but how
it is reached. For the moment it is sufficient to note that one appeal of
Democratic Auditing lies in the coherence with which it derives its
indices of democratic performance through a series of steps. It begins by
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defending a core definition of democracy, goes on to identify a range of
mediating values by which the core definition can be realised, and con-
cludes by specifying social and institutional preconditions for delivering
each of those intermediating values.

The core definition of democracy from which the Audit starts is
‘public control with political equality’ (see also Weale, 1999, p. 14). One
way of arriving at these minimum conditions is essentially inductive. As
David Beetham puts it, it is the absence of public control with political
equality that people have historically complained about where democ-
racy has, in their view, been missing (Beetham, 1994, pp. 27–8). Yet,
even if historical experience had been otherwise, a moment’s reflection
reveals the two conditions to be logically entailed in any notion of rule
by the people. Whereas democracy is conceivable where citizens do not
rule in person, it is inconceivable where they do not control those who
take decisions in their name. If, however, some of the people were to
count for more for than others in exercising that public control, the
resulting system would involve an element of rule of some of the people
by others, rather than a straightforward one of rule by the people.

Beetham’s second move in developing Democratic Auditing is to note
that although public control with political equality forms the core defi-
nition of democracy it is possible to have various value preferences for
how those attributes should be delivered. He accordingly identifies
authorisation, participation, responsiveness, representation, trans-
parency, accountability and solidarity as democracy’s ‘mediating values’.
As a final move, the Audit uses the means by which each of the mediat-
ing values has been delivered in practice to specify detailed tests of dem-
ocratic governance. At their most detailed these run to 85 tests set out in
the following thematic clusters: nationhood and citizenship, rule of law,
civil and political rights, economic and social rights, free and fair
elections, democratic role of political parties, government effectiveness
and accountability, civilian control of the military and police, minimis-
ing corruption, the media in a democratic society, political participa-
tion, government responsiveness, decentralisation and international
dimensions of democracy. The reader can consult the full list in
Beetham et al. (2002). A more limited set of tests adjusted to the specific
challenge of auditing democracy in the EU is set out in the next chapter.

In sum, then, Democratic Auditing promotes coherent appraisal by
making criteria of democratic performance explicit and by formulating
them into a comprehensive check list that clarifies relationships
between tests, the principles of democratic governance that underlie
each, and the approaches to institutional realisation into which they
cluster. In the course of discussing how Democratic Auditing should be

10 A Democratic Audit of the European Union



adapted to the EU, the next chapter will argue that another of its attrac-
tions lies in its what it takes to be evidence corresponding to democratic
performance. First, however, we have unfinished business with the
claim that it matters how a democracy assessment goes about its task
and not just what outcome it reaches. Consider the following questions
that have framed previous discussions about how best to evaluate the
democratic performance of political systems.

1. What should the relationship be between a survey of democracy and its
object of appraisal? This is a classic social science question that has
implications for what the goals of a Democratic Audit should be and
how it should be done. Some social phenomena consist of relatively
invariant law-like relationships. Others are made up of frames of mean-
ing and value commitments that may themselves change through the
very act of attempting to understand them (see esp. Giddens, 1984, 
pp. 327–34). In the latter case, social science does not just describe and
explain from an external point of view. It is partially constitutive of the
very thing that is being investigated.

There clearly is a sense in which a democracy assessment needs to
adopt an external and objective view in which it takes political systems
as given at the moment of appraisal and concentrates on collecting the
data that best describe delivery of individual democratic standards. It
also needs to analyse causal relationships if it is to show which aspects
of the political system are responsible for which democratic achieve-
ments or failures, or, indeed, if it is to be sure that any delivery of stan-
dards is not a random event but something that can be reliably
attributed to recurring features of the institutional order. In these
respects a democracy assessment shares all the normal concerns of
analytical political science for accurate description and powerful tools of
explanation.

However a democracy assessment can also be a reflective and a
diagnostic tool, a means of explicating meaning and of provoking debate.
Here it is important to recall just how far democracy involves continuous
choice, as to motives or justifications for wanting it as a system of rule, as
to priorities and balances between its mediating values, and as to institu-
tional means of realising it. This, in turn, means appraisal in all its forms –
and not just that of academic enquiry – plays a number of roles in
democratic politics. At its simplest it is a means of taking stock and
improving self-understanding: of clarifying the value commitments and
choices of means into which members of a democratic polity may have
slipped through the cumulative unintended consequences of institu-
tional accretions and imperfectly co-ordinated actions.
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At its most ambitious, appraisal of democratic performance is a part of
the process of choice itself. Few would want to put all their money on
what might be called a deductive approach to democracy design in which
first principles are seen to translate unproblematically into ideal institu-
tions. Most would probably also want an inductive or experimental
element in which the rigorously appraised lessons of previous perform-
ance are used to frame and critique options for continuing efforts at
democratic construction.

Cutting across these two roles is a third. A method of assessment 
that brings out implicit value commitments and compels all to say how
their empirical claims might be verified can be used to improve inter-
paradigmatic deliberation between those who disagree as to what form
of democracy they want in the future or even what kind of democracy
they believe themselves to have been constructing in the past. It should
be noted that the cumulative implication of all three roles is that democ-
racy assessment is most likely to be helpful where democratic politics are
both nascent and contested, which, we will argue in the next chapter,
are precisely the conditions in which the EU finds itself.

The place of academic assessment within a wider social process in
which those who live under democratic rule are continuously
concerned to appraise their systems of government creates an obligation
on the researcher to present findings in a form that aids prescription,
choice and deliberation. The continuous co-evolution of democratic
practice and values means that any assessment of democratic perform-
ance is provisional: even if the empirical characteristics of the political
system do not change the relative priorities citizens put on values may
do. Thus ideally a democracy assessment should be conducted in a form
that can be easily repeated at regular intervals in order to register change
over time.

2. What account should a survey of democracy take of contextual factors?
Given our argument that democracy has both a core definition that
must be satisfied and several mediating values and institutional means
that can be freely chosen (see also Schmitter and Karl’s (1992) ‘radial’
concept of democracy) democracy is not as, is often supposed, an ‘essen-
tially contested concept’. Rather it is better understood as a ‘boundedly
contested’ one. In other words, a method of democracy assessment can
be based on at least two attributes (public control with political equality)
that cannot be contested, that must be taken as having universal valid-
ity as necessary components of democratic rule and must be delivered
by all systems purporting to be democratic in some form or another.
Beyond insisting on those two attributes, however, the tests used in any
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democracy assessment have to be doubly sensitive to context. First,
priorities between democracy’s mediating values – authorisation, partic-
ipation, representation, accountability and so on – should not be those
of the assessor but of the people who live within the system of rule.
Given, as we have repeatedly seen, that democracy has more than one
justification, there is no reason why any two populations should have
the same goals or values in mind when they choose to adopt it as a
system of rule. Second appraisals must reflect what is feasible in a given
time and place for reasons we discussed above (Schmitter and Karl,
1992, p. 8).

3. Should a democratic assessment concentrate on inputs or outputs? One
view forcefully expressed to me during the preparation of this book is
that any attempt to appraise a political system like the EU by focusing
on its inputs or procedures is bound to be indeterminate. The problem
my critic had in mind was the famous one of ‘cycling’ (McKelvey, 1976):
where preferences are multidimensional (as they are in the EU) it is, as
Kenneth Shepsle and Mark Bonchek argue, ‘difficult to justify’ any pro-
cedure for ‘group choice’ since there will always be ‘an alternative some
majority prefers’ to the decision actually taken (Shepsle and Bonchek,
1997, p. 102). Implicit in this critique is a utilitarian view that the test of
democracy is the efficient aggregation of citizen preferences. Such a
view that democracy is ‘best justified as a political system for the satis-
faction of wants’ (Plamenatz, 1973, p. 181) is, however, open to the
objection that the same legitimation claim could be made of many other
forms of rule – an effective and benign technocracy for example – but
only democracy is open to being justified in terms of a particular configu-
ration of ‘rights and obligations and of procedures that secure those
rights’ (ibid.). The input measure of democracy turns out to be of the
essence after all. It matters very much that there are procedures that allow
citizens to join with others to exercise rights to public control as equals.

4. Should measures of democracy be dichotomous or matters of degree? As
Zachary Elkins puts it (2000) binary ‘yes/no’ measures can be defended
on the grounds that ‘democracy is a question of kind before it is a ques-
tion of degree’. Moreover, the critical ‘pass–fail’ threshold may pose
fewer measurement problems than attempts to calibrate degrees of
democracy. On the other hand, a suspicion that democracy is always an
‘unfinished business’ (Arblaster, 1987) and that even its core elements of
public control with political equality are usually delivered with huge
degrees of imperfection makes it hard for academic enquiry to duck
questions of how much has been done and how much further there is to
go (where and from what point of view)? Whether these are within our
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measurement capabilities begs the question of whether measuring is
what a democracy assessment should be attempting to do. It is to this
point we now turn.

5. Should a survey of democracy be a judgement or a measurement? Most
standards of democracy are stubbornly qualitative in that they literally
concern the felt quality of relationships between rulers and ruled: whether
they feel they have a right to public control which they exercise as equals.
Yet, there are many ways in which the ‘subjective’ feelings of those who
live under a system of rule of its democratic qualities can be checked and
challenged against ‘objective’, ‘external’ and comparative measures (see 
p. 48). A recent conference on the subject was thus almost certainly right
to conclude that any satisfactory democracy assessment will have to
include a mixture of ‘subjective’ and ‘objective’ sources (Centre for
Democratic Governance, 2002, p. 2). This has a major implication:
whatever the role of statistical indicators in contributing elements of a
democracy assessment, the overall appraisal can only be a judgement and
not a measurement. At some stage the ensemble of subjective and
objective data needs to be assembled and an overall conclusion reached.
This inescapably requires multiple judgements, as to the design of each
data source, its significance for each test of democratic performance, and
any adjudication that may be needed if sources conflict.

The study that follows will, accordingly, avoid the fashion for attaching
numerical scores to institutions as part of a democracy assessment. A for-
tiori it will avoid any attempt to sum those scores into some overall
quantitative assessment of the political system. Instead it will make no
attempt to take appraisal further than a series of qualitative judgements,
albeit ones that are informed by quantitative measures where they 
are available. It seems to me this is at once the most honest and most
valuable course. Scoring only offers a form of bogus quantification in
the sense that it obscures how far putting a number on an institutional
quality is itself a matter of judgement. The summing of scores only
compounds the error, since the relative weight that should be given to
each attribute of democratic government is itself a value judgement.

If, then, judging is what a democratic assessment is unavoidably
about, it is better that we should follow methods of judging and not
pretend that we are doing something else, namely measuring. Even
though the notion that judging could follow a method every bit as rig-
orous as their own might seem peculiar to many political scientists, it is
hardly so to academic lawyers or philosophers. Moreover, the safeguard
against appraisals amounting to no more than the personal judgement
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of the researcher is, in the end, no different than with any other political
science research: data should be collected in forms that can be inspected
by others and any inferences or judgements they are used to make
should then be recorded in a manner that allows others to say what they
think would be a better conclusion from the same data set. As Karl
Popper puts it in a remark that betrays the ultimate failure of positivism
to discover a science whose chain of reasoning is made up entirely of
empirical observations without judgements, ‘the objectivity of scientific
statements lies in the fact that they can be inter-subjectively tested’ (1959,
p. 44 and fn. 1).

Conclusion

The argument that democracy has triumphed everywhere as a source of
legitimate rule needs to be treated with care. It disguises how far other
disputes about what is an acceptable form of government have been
internalised into arguments about what is a proper form of democracy.
Within states, it is not uncommon for those who take contrasting views
on institutional questions to accuse each other of being undemocratic.
It is, however, a peculiar feature of our times that arguments about
democracy no longer just take place within the state. Rather, they have
begun to focus on whether democracy should apply to political institu-
tions and processes beyond the state and, if so, how?

If arguments about democracy within and without the state are cen-
tral to modern politics, we need some rigorous means of evaluating it. In
introducing the main principles of Democratic Auditing I have argued
that it matters how a democracy assessment proceeds. It needs to be in
a form that aids prescription and provokes debate; that takes account of
the value preferences of those who live under the system being evalu-
ated as to the form of democracy they find desirable; that makes
allowance for what is feasible in context; and respects that as long as we
define democracy as a unique combination of rights to public control
with political equality it is not enough to test the democratic qualities of
a political system by its substantive outputs, as opposed to its proce-
dures. It is also important to avoid spurious attempts at measurement
that obscure how much any assessment is a judgement. Yet, judgement
is not without epistemic standards and responsibilities. It too needs to
be informed by coherent criteria and the best empirical data available. It
is to how this might be done in the case of the EU that the next chapter
now turns.
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2
Auditing Democracy in the
European Union

Introduction

This chapter discusses how far Democratic Auditing needs to be 
re-invented at the same time as it is transposed to the EU. The main
issues are what criteria should be used to test the democratic qualities or
deficiencies of the EU? What should be covered by any democratic audit
of the Union? And what in the EU’s case should count as evidence of dif-
ferent levels of democratic performance? It follows from what was said
in the last chapter that answers to these questions depend on what rea-
sons are given for believing that the EU ought to be democratic and on
the feasibility of achieving that outcome. This chapter will thus begin by
reviewing justifications for a democratic EU and possible difficulties of
achieving it.

Justifications for a democratic EU

Philippe Schmitter is surely right to ask ‘why bother?’ (2000) to democ-
ratise the Union in full and in a hurry when public demand is less than
clear, agreement on what counts as a democratic Union is elusive and an
evolutionary pattern of democratisation seems plausible. Others might
add a further note of caution: ‘citizens spend much of their time in
organizations where democracy operates only at the margins’ (Bellamy
and Castiglione, 2000, p. 80). This need not, the argument might go on,
be a concern. First, because democracy is not the only desirable form of
rule (ibid.). Second, because non-democratic institutions can be required
to operate in a framework of rules laid down by democratic ones.

According to the latter view, the need for the Union itself to be a
democracy declines in proportion to it remaining within the ultimate



controlling power of the democratic states that comprise it. It may even
disappear altogether if it is further assumed that the Union is unlikely to
be in a position to satisfy the conditions for democracy, whilst the state,
in contrast, has reasonable prospects of sustaining those characteristics
that have historically made it the most successful milieu for democratic
politics. It should, however, be emphasised that this argument presup-
poses that the Union should be the object of democratic control, even if
it questions how far it should be a democracy itself. Even on its own
terms it does not remove the need to explain what it is about the exer-
cise of political power by the EU that makes it desirable that it should be
consistent with democratic values.

One possible answer to Schmitter’s ‘why bother?’ question is that
democracy remains a latent condition for the legitimation of the Union
even in the absence of a manifest public clamour for the Union to pro-
ceed faster towards democratisation. According to this argument, only
crises or hard choices fully test the claims of a political system against
ideas current in society of what is needed for the rightful exercise of
political power.

However, the relationship between democracy and legitimacy is by no
means straightforward in the case of the EU. An indication that the first
may be needed for the second is provided by survey evidence which
suggests a popular expectation that the EU should be subject to one 
key attribute of democratic rule, namely public control. A standard
Eurobarometer question asks whether there should be a European
Government responsible to a European Parliament (EP). This has been
approved by a large majority in each survey in which it has been used,
even though it is a fair surmise that many respondents would prefer a
European executive that did not amount to a ‘Government’. It may also
be significant that in the year when the EP demonstrated its ability to
exercise the key controlling function of forcing the resignation of the
EU’s executive, it was the only Union institution to improve its rating
(by eight percentage points) (Eurobarometer, no. 51, 1999). On the other
hand, it is not hard to imagine forms of democratisation that would pro-
vide the Union with less, and not more, legitimacy, the obvious exam-
ple being a highly majoritarian approach that would allow democratic
majorities at Union level to over-ride democratic majorities at national
level with ease, frequently or for long periods (Dehousse, 1995).

Another possible answer to the ‘why bother?’ question is that the
Union is required by its own stated objectives to be democratic. The
following are well-known examples of how democracy has progressively
crept into the EU’s ‘mission statements’ over the last decade. In the
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preamble to the Treaty on European Union (TEU), Member States
confirm ‘their attachment to the principles of liberty, democracy, 
and respect for human rights’ (European Commission, 1992). The
Commission’s Strategic Programme for 2000–5 speaks of ‘shared values
of … democracy and human rights’ being ‘best promoted through
shared values and institutions’. It then goes on to claim that ‘the EU’s
model of integration is a quarry from which ideas for global governance
can and should be drawn’ (European Commission, 2000b). Democracy
and human rights have likewise been identified as values for export
through the Common Foreign and Security Policy and Development
Co-operation (Titles V and VII of TEU). They have additionally been
refined as preconditions for membership (Copenhagen criteria,
European Council, 1993) to the point at which the Commission reports
annually to the Council with detailed appraisals of democratic standards
in 13 non-EU countries.

Such statements fit the ‘end of history argument’ that democracy has
become a universal principle of good governance, a benchmark for
comparing systems and a test for the admissability of relationships with
others (Fukuyama, 1989). Those, however, who use the EU to affirm
democratic principles bind themselves into replicating those standards
in their own behaviour. The only escape from such a ‘categorical imper-
ative’ would be by claiming that it is enough for Union institutions to be
democratic in their effects without being democratic in their internal
characteristics. Far, however, from it being possible to take for granted
that the Union is a net benefit to democracy in other arenas, some of its
features may only complicate and constrain the practice of democracy
in its Member States (Lord and Beetham, 2001). Moreover, to the extent
that shared attachment to such civic values as democracy may be the
only basis for a European identity that is both analytically plausible and
normatively acceptable to many Union citizens (Habermas, 1992; Weiler
et al., 1995; Weiler, 1997b), it is less than clear that the Union can
manage without it in its own institutions.

We can, however, go further than to say that the EU needs to be
democratic according to its own standards. It has characteristics that
require it to be democratic according to fundamental justifications for
democracy itself. Arguments for democracy are of two kinds. Intrinsic
justifications hold that democracy ‘has moral authority’ (Ryan, 1998, 
p. 392) in and of itself, and regardless of its consequences. One such
argument runs as follows. It is right that people should make decisions
about their own lives. Although there are those who question the ease
with which the autonomy of individuals can ever be reconciled with
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collective decision-making processes to the point at which they 
can count themselves authors of their own laws (Weale, 1999, pp. 64–8),
a counter-argument is that, in a social condition, any meaningful
concept of ‘person autonomy’ requires an autonomous public sphere
governed by democratic principles: ‘the individual liberties of the
subjects of private law and the public autonomy of enfranchised citizens
make each other possible’ (Habermas, 1996, p. 457).

In contrast, the consequential argument is that democracy is likely to
produce desirable effects beyond those contained in its own definition
as public control with political equality. It is often claimed, for example,
that democratic systems are better than others at protecting individual
rights and avoiding arbitrary domination (Pettit, 1997). Indeed the
consequential and intrinsic arguments overlap, since a likely conse-
quence of democratic decision rules is a body of decisions that approxi-
mate the autonomous preferences of the ruled in important ways. Public
control at least discourages those who hold office from acting only on
their personal preferences without any attempt to anticipate the needs
and values of citizens. Political equality at least means that each person’s
preference has the same weight in the whole. The decision-rule ‘one
person, one vote’ re-weights public decisions away from private distri-
butions of power and resources. Deliberative standards fairly applied
allow all points of view an opportunity to be argued towards a winning
position, regardless of the initial number of their proponents. In addi-
tion, a system of government that encourages most decisions to be
taken somewhere close to the median preferences of citizens on most
issues has the advantage of being the least average difference from what
each individual would probably have done if deciding for herself
(Powell, 2000).

Thus an intrinsic argument for a democratic EU might be that those
subject to the Union as a form of rule have become dependent on insti-
tutions at a European level for autonomous shaping of their own rights
and life chances. A consequential argument for a democratic EU might be
that it has passed some threshold in the accumulation of power over
ordinary lives at which democracy is a useful additional safeguard
against the abuse of that power. A good many of its functions redistrib-
ute values, resources, entitlements and identities between states,
regions, generations, the sexes and social groups. Many of these reallo-
cations may be indivisible or hard to reverse in so far as they lock those
affected into remorseless forms of path dependency (Pierson, 2000),
though that does not mean that deciding not to decide will not also
have the same effects on individuals. Even non-decisions are anything
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but neutral in their implications (Lukes, 1974). Whilst, however much
political systems are inescapably forced to choose between values,
democracy can at least be used to control those who make such choices,
so they are not merely arbitrary (Pettit, 1997).

Difficulties in making the EU democratic

As seen, any selection of tests for auditing democracy in the EU needs to
reflect what is difficult, and not just what is desirable, in applying it as a
system of rule to the EU. This follows from our earlier argument (p. 7)
that any non-utopian standard of evaluation has to take account of
what is feasible. A core difficulty in applying democracy to EU is that it
is a non-state political system. This matters since studies of democracy
have shown that it was the hierarchical nature of the state that allowed
democracy to undergo its ‘transformation’ from a decision rule occa-
sionally employed by small communities to a form of government
widely used in mass modern societies (Dahl, 1989). Whilst, however, the
EU is a still more massive political system than the state it is not a hier-
archy based on a monopoly of violence and a central locus of decision-
making with a sovereign right to regulate all other relationships in
society. Although its law takes priority over national law, there is no
power of the Union that cannot itself be withdrawn by the agreement of
Member States to change the Treaties. Furthermore, that power is dis-
persed and reliant on the enforcement structures of others, primarily the
administrations of the Member States. As Joe Weiler puts it (2002, 
p. 568) the EU has a ‘top-to-bottom hierarchy of norms’ but a 
‘bottom-to-top hierarchy of authority and real power’.

All of this creates a dilemma. A pattern in which mechanisms of
public control are dispersed horizontally across particular institutions of
the Union and vertically across levels of Union governance will make it
hard to apply democracy to the EU through one straightforward process
of competition for political power. This has a number of consequences.
First the EU is never likely to be a system in which the public has a sin-
gle clear opportunity to enforce responsibility by, for example, removing
a ‘government’ (Weiler, 1997b, p. 225). Second, there may be too little at
stake in any one election or procedure to mobilise high and sustained
levels of public participation or even attention to Union matters. Third,
it may be difficult to institutionalise political equality as long as the
rights of ordinary citizens and their representatives to exercise public
control of Union processes are significantly affected by variations in the
sub-arenas that give them access to the Union, both variation in the
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bargaining power of each Member State in Union decision-making and
in the internal representative politics of each Member State (see Chapter 7).
Fourth deliberation may be too fragmented to be aggregated into a sin-
gle public space at Union level. We will return to each of these points in
the chapters that follow.

The EU, however, is not only a non-state polity. It is also a multi-state,
multi-national, non-state polity that operates from beyond the nation-
state. This means that in its case democratisation and identity-formation
stand in an unusually problematic relationship. Although there are
suggestions for how the two might develop in tandem, tensions
between them are never far from opposed views of what is needed to
legitimate the EU. If the contestedeness of the EU polity includes the
very question of whether it should be democratic and how, it is not often
on account of disagreement about the value of democracy, but of how a
democratic EU should interface with various identities. Claims about
identity – actual or aspirational – are often used to argue that national
democratic institutions should prevail over European ones or vice versa;
and in between such ‘one size fits all’ solutions there is always the pos-
sibility that feelings of multi-level identity might be best satisfied by
national forms of democratic control for some issues, European-level
solutions ones for others.

The complexity of the Union polity is a further reason to expect its
democratization to be difficult. Although a political system can be
discerned at the core of the first pillar (Quermonne, 1994; Hix, 1999),
the Union as a whole is better described as a ‘plurality of polities at dif-
ferent levels of aggregation’ (Schmitter, 2000). These mix international,
supranational and even infranational features (Weiler, 1997b, 
pp. 276–7). They range, in other words, from practices that resemble
classical forms of co-operation between states (international); to those
which draw on the supremacy of Union law and process outcomes
through a standard set of institutions more or less structured into
demarcated functions of government (supranational); to those which
organise knowledge and attention around professional and sectoral
networks rather than national–European or even public–private
distinctions (infranational).

A further source of complexity is that the final impacts of Union
policy have to be filtered through domestic political systems. Indeed,
most Union policies are not based on an exclusive competence at all,
but mingle with national attempts to manage the same problem or
issue. We will see how national parliaments, domestic electoral and
party systems, and varying patterns of decentralisation within Member
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States all mean that the Union is experienced differently depending
where an individual is located within its territory. If to implement is to
govern, national variations in the character of executive power and pub-
lic administration will also mean that both the supply and demand for
democratic solutions of representation, responsiveness and accountabil-
ity will vary with who is the local implementing authority for particular
Union policies.

Above all, complexity raises a problem of congruity. It is difficult to
conceive of structures at Union level that can be guaranteed to match
representatives and represented without any risk of some representa-
tives participating in decisions that do not affect their constituents or,
conversely, some individuals being exposed to decisions from which
their representatives are excluded. Not only is there substantial internal
variation in how EU policies are experienced by citizens of the Union
itself. There are also significant examples where Union policy is applied
extra-territorially to those who have few if any formal rights of repre-
sentation in its institutions (Kux and Sverdrup, 2000). For example,
Schengen agreements on the management of frontiers apply to two
non-Member States (Norway and Iceland), but not to the UK or Ireland.

A final difficulty is the relative youth of the EU’s polity. Here we need
to be aware of theories that emphasise democratisation as an evolution,
rather than a design. As James March and Johan Olsen argue (1995),
many of the capabilities – rights, trust, identities and knowledge –
needed to operate a democracy grow with use (pp. 96–8). More norma-
tive issues of who representatives should be and what they should do
can only be settled deliberatively and constructively within a given
context by those who are subject to the system of rule. It follows that
nascent political systems – of which the EU is arguably one – are likely
to go through a period of standard setting in which principles of repre-
sentation are still being defined, contested and negotiated. On the one
hand, this makes life more difficult for any survey that travels in the
hope that standards by which to judge the democratic performance of
the EU have already been unambiguously defined by those subject to it
as a system of rule. On the other hand, it means that an assessment of
democracy in the EU may itself be in a position to contribute to stan-
dard setting. As long as there is sufficient information to make assump-
tions about the pro tempore expectations the public or its representatives
have of the democratic performance of the EU, there is much to be said
for the argument that it is precisely in the formative stages of democra-
tisation that evaluation is most useful. Since that is the stage when there
is most likely to be a number of competing or imperfectly formed claims,
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and since it is of the nature of democratic prescriptions that they mix
empirical claims with those of principle and value, the defining of
standards is not prior to the process of assessment. Rather the two need
to evolve interactively.

Tests of a democratic EU

So far we have argued justifications for a democratic EU and the diffi-
culties of achieving that outcome need to be reflected in our choice of
tests of a democratic Union. However, any claims about the value of
democracy, on the one hand, and what is institutionally or socially pos-
sible, on the other, need to be coherently related. Discussions about
democracy, accordingly, tend to be conducted as debates between com-
peting models. Consideration of which models of democracy should be
applied to the EU has centred on the following pair-wise distinctions.

Direct/indirect democracy. Perhaps the most familiar of all distinctions
used in the classification of forms of democracy, direct democracy is
where the people themselves take major decisions of government. The
alternative is that the people exercise control indirectly through elected
representatives. Indirect or representative democracies may be further
sub-divided into presidential and parliamentary forms. Under presiden-
tial systems, a chief executive and a legislature are elected separately.
Under parliamentary systems the two are effectively elected together,
since a majority of the legislature can make or break governments.

Both presidential and parliamentary forms of indirect democracy
have been proposed as solutions for the EU (Bogdanor, 1986). The
Laeken declaration asked the Convention on the Future of Europe to
consider whether the President of the Commission should be appointed
by the European Council or elected either by the EP or by citizens
(Council of the European Union, 2001b). Amongst proposals for more
direct forms of democracy are Heidrun Abromeit’s (1998) suggestion
that groups of citizens should be able to petition for referendums to con-
test EU decisions, and that of Weiler (1997a) and others for a ‘legislative
ballot’ that would allow a certain number of questions (to be decided,
once again, by the petitioning of citizens) to be put to pan-EU referen-
dum at the same time as elections to the EP.

Consensus/majoritarian democracy. Majoritarian democracy is where
decisions can be taken by a bare majority of the people or their represen-
tatives. Its proponents argue that any alternative would amount to a sys-
tem of minority rule. Consensus democracy is where the aim is to align
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policies with the greatest number of citizens or their representatives,
rather than with the preferences of a simple majority (Lijphart, 1984). Its
defenders argue that any alternative allows minorities to be excluded and
is not really rule by the people as a whole. Moreover, there, is, in their
view, no defensible reason why a bare majority should act as a kind of
‘cut-off’ point for collective decision if compromises can be made to
accommodate a bigger majority without significantly deviating from the
preferences of the bare majority. Examples of consensus democracy
include super-majoritarian decision-rules (where decisions need the
approval of more than 50 per cent), systems of divided government that
require concurrent consent across branches and levels of government,
consociational systems that guarantee the participation of many cultural
segments in public decisions (Lijphart, 1979) and arrangements for the
inclusion of opposition parties in some of the tasks of government
(Powell, 1989). In a moment, we will give extended attention to propos-
als for the application of consensus democracy to the EU.

Bargaining/deliberative dimensions of democracy. More abstract than the
previous two distinctions, Strategic models of democracy assume that
citizens have clear and fixed views of their interests. The main goal of
democratic institutions is then to find the most efficient means of aggre-
gating individuals’ preferences into collective actions. In contrast, delib-
erative notions hold that aggregation is only one aspect of a democratic
process. If political equality is to mean anything at all, members of a
democracy must be able to deliberate what they propose to do in com-
mon in a way that abstracts from power relationships between them-
selves (Habermas, 1996). Moreover, the act of voting – with its hugely
coercive implications – is most likely to be acceptable to losers where it
is ‘never merely voting’ unaccompanied by prior ‘discussion, consulta-
tion and persuasion’ (Dewey, 1927, p. 207; Miller, 1993). Although this
emphasis on deliberation is often treated as a preoccupation of contem-
porary political thought, it is in fact of ancient lineage. Thus J.S. Mill
argued representative bodies should provide a ‘Congress of Opinions’
where ‘all points of view could present themselves to challenge discus-
sion by adverse controversy’. Those who are overruled should ‘feel satis-
fied that [their opinion has been] heard, and set aside not by a mere act
of will, but for what are thought to be superior reasons’ (Mill, 1972
[1861], pp. 239–40).

Thus, the common argument of those who urge the application of
deliberative to the EU is that representative institutions, participation
and even identity formation will be insufficient for a democratic EU if
they are used to aggregate preferences alone. Democracy also requires an
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agreed process for reflecting on preferences before they are transformed
into collective action (Eriksen and Fossum, 2000).

The foregoing would seem to suggest there is no manageably simple
range of views of how the EU ought to be made democratic against
which we can appraise how democratic it is in practice. Yet, on reflec-
tion, there is considerable scope to simplify the range of disagreement.
First, the strategic/communicative distinction does not so much
connote a cleavage line on how the EU ought to be made democratic as
two different logics that need to be built into any system of democratic
politics (Habermas, 1996). Second, the direct–indirect distinction turns
out be relatively weak in accounting for differences in how the EU
should be democratised. For example, both the proposals for referen-
dums mentioned earlier presuppose a representative process that would
be complemented in the one case (by an additional opportunity for
agenda-setting that does not depend on representatives) and counter-
balanced in the other (by an opportunity to contest the decisions of
representatives).

In contrast, the majoritarian/consensus distinction might seem to be
the key fault line in the debate on how the EU ought to be made demo-
cratic (Katz, 2001). Yet, even that is probably a misunderstanding.
Proposals for an elected Commission President or for a strengthened EP
would certainly give a greater role to electoral or parliamentary majori-
ties at key moments in the operation of the EU’s political system. But
those proposals almost invariably assume that a more democratic
Commission or a strengthened Parliament would have to operate within
a continued separation of powers and achieve the concurrent consent of
other actors (such as national governments in the Council of Ministers)
with claims of their own to be representative.

In what follows, then, it is assumed that the dominant cleavage on
what would count as democratic EU is not between proposals for major-
ity and consensus democracy, but between two versions of the latter. On
the one hand, a consociational approach assumes that a democratic
Union would be one in which EU institutions can be controlled by rep-
resentatives of the national democracies of the Union often operating
with formally equal decision and veto rights. On the other hand,
implicit in another approach to consensus democracy that I term ‘con-
current consent’ is the additional requirement that representatives of
national democracies should not only reach a high level of consensus
between themselves but also with those elected for the express purpose
of representing the public in Union institutions. Its goal, in other words,
is consensus within a divided system of government. Although this
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would (by definition) require consensus between two representative
bodies, there would be nothing to stop those bodies operating internal
decision rules that range from simple majoritarianism to unanimity.
Supermajorities with varying thresholds (from 50 to 100 per cent) could
be used in one of the representative bodies or both, for some issues but
not for others and so on. The rules for achieving some kind of co-decision
between the two bodies could likewise vary, maybe in a way that is
linked to the size and nature of the internal consensus that has to be
obtained in each.

Many contributors to the literature have seen consociational democ-
racy as suited to the EU (Chryssochoou, 1994; Lijphart, 1997). In other
words, the Union would be democratic in so far as its institutions meet
the following tests:

(1) Provide inclusive and proportional representation of office-holders
designated by national democracies;

(2) Respect the autonomy of national democratic practices;
(3) Allow representatives of national democracies to retain veto rights

in matters they consider of vital importance (Lijphart, 1979, 1997).

A difficulty, though, is that in its original version consociationalism
assumes that it is better to avoid communication between publics
belonging to different segments of the political system and that elites
should, accordingly, be given wide discretion at the level of shared insti-
tutions. However, the EU consists of more or less demarcated national-
territorial segments whose populations merely feel themselves to be
different rather than intermingling cultural communities whose mem-
bers feel themselves to be antipathetic (Bogaards and Crepaz, 2002). It is
thus by no means clear why, in the case of the EU, it should be difficult
to make national elites accountable to ‘their’ publics without igniting
the very tensions that the shared political system is supposed to remove.
Indeed, a Union managed by national governments without the active
scrutiny of national electorates and parliaments would, in the eyes of
many, be a cartel of elites, rather than a model of democracy. It could
even encourage the opposite result to that intended by de-democratisating
the state through its participation in the EU, rather than democratising
the Union through its control by national democracies (see esp. Lord
and Beetham, 2001, pp. 448–9). To avoid these difficulties, this 
study will assume that the effective control of the Union by national
democracies would be best achieved through a ‘modified’ consociation-
alism in which the following requirement is added to the three listed in
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the previous paragraph:

(4) Representatives of national democracies are themselves open to
control by their publics or national parliaments in how they exercise
the powers and rights of each national democracy within the EU’s
institutional order.

If modified consociationalism would vest ultimate control of Union
institutions in national democracies what arguments might be made for
their joint or concurrent control by representatives elected at the Union
level as well as the domestic? One concern we will explore in Chapter 7
is that however active and empowered national parliaments are on
Union issues, there may be structural constraints on how far the contri-
butions of individual national democratic institutions can add up to an
adequate system of public control at Union level. The ‘consequential
argument’ for a democratic EU as a means of avoiding arbitrary domi-
nation may thus require a form of ‘divided government’ in which the
controlling powers of national representatives are complemented by
those of a representative institution directly elected at Union level. A
division of powers between the two kinds of representative would be an
insurance against the behaviour of national governments in EU institu-
tions becoming more a part of what needs to be controlled than a means
of delivering control on behalf of their electorates and parliaments.

In any case, even if all governments were perfect representatives of
their national democracies on Union issues, it is not entirely clear why
that should entitle each to unconditional powers in EU institutions. The
idea that national democracies voluntarily accept some restrictions on
their own operation so that the common institutions can acquire
certain normative and performative properties of their own may not be
to everyone’s liking, but it is hardly incoherent. Such constraints might
plausibly include the following. First, the ‘constitutional features’ of EU
law, its supremacy and direct application. Second, use of majority voting
to prevent gridlock or situations where a minority can block change to
an existing policy that the rest find dysfunctional or unjust. Third, use
of the European arena as a guarantee of citizen rights, and as a point of
judicial appeal against national authorities. Fourth, commitments to
observe boundary relationships between ‘soft’ and ‘hard’ forms of
nationalism, both within states and between them (Weiler, 1997b).
Fifth, certain rules of good-neighbourliness and mutual respect such as
deliberation in ‘good faith’ of policies with cross-border effects (Joerges
and Neyer, 1997; Shaw, 1999).
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Indeed, for all who agree with Jean-Marc Ferry 2000, p. 10) that
European integration has to have a ‘double normative reference point’ –
the rights of national democracies and of individual citizens – the
‘intrinsic argument’ for a democratic EU reinforces the case for a divi-
sion in powers of public control between representatives elected at
national and European levels. Such an arrangement would allow indi-
viduals, who do not agree with the positions supported by their own
governments in EU institutions, access to additional representative
structures where they can aggregate and deliberate their preferences
with the like-minded on a basis that cross-cuts national divisions
(Bellamy and Castiglione, 2002, p. 19). The need for such opportunities
might be justified by a view of democracy as a decision-rule where no
voting mechanism can be used authoritatively until all have had an
opportunity to persuade all. It may also be desirable if preferences are,
indeed, likely to correlate poorly with national divisions. A paradoxical
effect of the subsidiary principle – that the Union should limit itself to
those policies that ‘cannot be achieved at national level for reasons of
their cross-border effects’ – is that it propels the Union towards a policy
agenda that calls the adequacy of national channels of representation
into question. ‘Cross-border problems’ of their nature divide actors not
just by nationality but by attitude to such questions as market regula-
tion, management of migration flows, or control of pollution.

Table 2.1 operationalises modified consociationalism and concurrent
consent respectively as Democratic Audit tests corresponding to
different democratic values. At this stage, the tests are deliberately set at
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Table 2.1 European Union Democratic Audit (EUDA) tests

Democratic values Modified consociationalism Concurrent consent

Citizenship 1. How far does the EU 7. How far is there an agreed
respect the autonomy democratic citizenship at EU 
of national practices of level and how able are individuals 
democratic citizenship? to use it in practice?

Authorisation 2. How far are national 8. How far can individuals and 
democracies able to groups influence questions of 
shape and control the institutional design at Union 
institutional design of level, according to deliberative 
the EU by means of processes that bring them into 
their own choosing? direct communication with one 

another, regardless of boundaries
between national democracies?

Representation 3. How far does the 9. How far is the designation of
distribution of executive executive and legislative 
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a high level of generality in order to maintain a clear overview of the
main contours of the analysis that will follow in the rest of the book.
Individual chapters will flesh the twelve tests out and provide further
justification for them.

Units of assessment

The previous section proposed that a democratic audit should appraise
the EU using indices derived from two distinct standards of consensus
democracy: a modified form of consociationalism and a form of divided
government based on the concurrent consent of different kinds of
majority. But what exactly should be assessed? The ideal would be to
define units of assessment that pick up the most likely sources of varia-
tion in the Union’s performance against the criteria for the European
Democratic Audit set out in Table 2.1. That would mean including the
pillars, institutions and principal policy instruments of the Union, as

and legislative office in the positions by Member States 
EU ensure the inclusive  matched by opportunities for 
and proportional  citizens directly to elect 
representation of national representatives of their own 
democracies? at  Union level?

4. How far do representatives 10. How far do individuals and 
of national democracies groups have means of
shape and control Union aggregating and deliberating
decisions they consider of preferences at EU level 
vital importance? (if need be, independently of

their national governments)?
Accountability 5. How far are those who 11. How far are those who hold 

hold office or make office or make decisions in EU 
decisions in Union institutions accountable to 
institutions accountable to elected representatives of 
representatives of national citizens at Union level?
democracies who are, in 
turn, responsible to their 
national publics and 
parliaments?

Constitu- 6. How far does the EU 12. How far does the EU
tionalism constitutionalise modified constitutionalise concurrent 

consociationalism consent or use its methods to 
or use its methods to constitutionalise other values?
constitutionalise
other values?

Table 2.1 Continued

Democratic values Modified consociationalism Concurrent consent
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well as arrangements for Treaty formation, and a miscellany of more
unusual processes. The following paragraphs explain:

Pillars. Since the entry into force of the TEU in 1993 the EU has been
divided into three pillars. As shown in Table 2.2, the old European
Community (EC) Treaties were incorporated as the first pillar of the new
Union. Following the Treaty revision conference at Amsterdam (1997)
its policies are now set out in 20 ‘titles’. Two further pillars – the
Common Foreign and Security Policy (CFSP) and Co-operation in Justice
and Home Affairs ( JHA) – were established within the TEU without
being included in the EC Treaties. The pillars can be expected to be a
significant source of variation in democratic performance, since, as will
be seen, they differ in the powers and roles they confer on each Union
institution and in the way in which they combine those bodies into
patterns of inter-institutional interaction.

Institutions. The TEU confers the status of Union institution on five
bodies: the European Commission, the Council of Ministers, the EP, the
European Court of Justice (ECJ) and the European Court of Auditors. It
further provides that a sixth body, the European Council, shall ‘define

Table 2.2 The three pillars of the EU and their policy content

Pillar 1 Pillar 2 Pillar 3 
(CFSP) ( JHA)

The EC Treaty
consisting of the 
following titles:
I Free Movement X Customs Co-operation

of Goods XI Social Policy, Education,
II Agriculture Vocational Training, Title VI
III Free Movement of Youth of the

Persons, Services XII Culture Title V Treaty
and Capital XIII Public Health of the on

IV Visas, Asylum, XIV Consumer Protection Treaty on European
Immigration XV Trans-European European Union

V Transport Networks Union
VI Competition and XVI Industry

Taxation XVII Economic and Social
VII Economic and Cohesion

Monetary XVIII Research and 
Union Technological 

VIII Employment Development
IX Common XIX Environment

Commercial XX Development 
Policy Co-operation
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the general policy guidelines’ of the Union. Two other bodies – the
Economic and Social Committee and the Committee of the Regions –
have various rights to be consulted on Union legislation; and, of course,
the European Central Bank (ECB) has now been established with respon-
sibility for monetary policy. The composition and roles of these bodies
are set out in Table 2.3. It should also be noted that several other
institutions have been established through acts of delegation. Under the
first pillar these include a number of specialist agencies such as the
European Patents Office, an Office for the Evaluation of Medicinal
Products. Under the third pillar, they include Europol (for the co-ordi-
nation of national police forces) and Eurojust (for the co-ordination of
prosecuting authorities in Member States).

As hinted, the pillars combine the main institutions in different ways.
The first pillar is often said to operate the ‘Community method’, which
in its contemporary form might be summarised as follows: the
Commission has a monopoly of initiative, the Council decides most
matters by Qualified Majority Voting (QMV) of Member States, the EP
co-decides a significant proportion of legislation with the Council, 
and the ECJ has the power to review the conformity of all actions of the
other institutions with the Treaties. On CFSP and JHA matters, on 
the other hand, the Commission only has a shared right of initiative
(with Member States), the Council takes most decisions by unanimous
agreement of its Members and the EP is only consulted. The ECJ, for its
part, has no role in CFSP and it only has jurisdiction over JHA matters
where the Council so provides on a case-by-case basis.

Policy instruments. Decisions may be made by the foregoing institu-
tions, but they are experienced by the citizen through the Union’s
policy instruments, as set out in Table 2.4. Since arrangements for
consultation, representation, responsiveness, transparency and account-
ability differ markedly across the various instruments, the Audit needs
to include them as possible sources of variation in the democratic
performance of the EU.

Treaty formation. The pillars, institutions and policy instruments may
at any one time be the most plausible sources of variation in the demo-
cratic qualities of Union rule, but any can be changed by decisions on
the overall institutional design of the Union. We will see, moreover,
how questions of institutional design raise distinctive issues of demo-
cratic choice and control. Treaty formation thus also needs to be
included in the Audit. In recent years, Treaty change has been repeated
at a frequency approaching permanent revolution: the Single Act
(1987), the TEU (1992), Amsterdam (1997), Nice (2000) and the
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Table 2.4 Policy instruments of the EU

Primary acts
(The Treaties)

Secondary Acts Regulations. Measures binding in their entirety 
throughout the Union;

Directives. Results that national authorities must
achieve in a ‘form and method’ 
of their own choosing;

Decisions. Measures that only bind the specific 
actors to whom they are addressed;

Recommendations and Opinions without binding force

First pillar legislative Most first pillar legislation can only be initiated 
procedures by the Commission and be decided with the

agreement of the Council. It may however be made 
by procedures that give varying powers to the
EP as follows:
Consultation. The EP must be consulted but the 
Council is not obliged to take account of its
opinion. (Titles II, IV, IX, XVI, part of VI, VIII, 
XI, XVII, XVIII & XIX.)
Co-operation. The EP can reject the legislation 
provided the Council is not, in turn unanimous 
in overturning the Parliament’s position. The 
EP can amend the legislation. If the Commission
accepts EP amendments, the law passes if the 
Council either accepts the amended draft by 
QMV or decides by unanimity to strike out any 
EP amendments (Title VII).
Co-decision. The EP enjoys the same rights of 
amendment as above, but its powers of rejection
are stronger. It can reject by an absolute majority 
of its membership at first reading or a simple
majority of its membership at third reading. 
The Council cannot over-turn that rejection. 
(Titles III, V, X, XII, XIII, XIV, XV & XX, and 
part of VI, VIII, XI, XVII, XVIII & XIX.)
Assent. The EP is able to reject but not amend. 
This applies, for example, to international
Treaties signed by the EU.

Second pillar procedures Common strategies are agreed by heads of 
government in the European Council on 
proposals framed by their foreign ministers. 
Those strategies can then be carried out by the 
following:
Joint actions. Particular foreign policy tasks, usually 
with closely specified objectives, and limited means.
Common positions, commit Member States to 
following a Union line in other international
bodies and processes.
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The Commission can make proposals for Joint Actions 
or Common Positions, but it crucially has no 
monopoly of initiative. Member States can and 
do make proposals of their own. The EP only has
powers to be consulted. The ECJ has no jurisdiction.

Third pillar procedures Common positions and joint actions are also used 
in JHA. In addition, the Council can draw up

Conventions. These are recommended to Member 
States, which can decide whether to adopt
them according to the rules of their own 
political systems. 

The powers of the Commission and EP are much as 
for pillar two. The ECJ may have jurisdiction 
where the Council provides on a case-by-case basis.

Table 2.4 Continued

Primary acts
(The Treaties)

intergovernmental conference (IGC) scheduled for 2004. Treaty changes 
ultimately require the unanimous consent of representatives of member
governments meeting in an IGC, though they may be prepared by 
various means, including a deliberative Convention.

Delegation, flexibility and extra-territoriality. Even the foregoing does
not capture all that needs to be included in a Democratic Audit of the
EU. Recent years have seen a growth in various forms of flexible integra-
tion in which some institutions and policies only apply to particular
Member States. The most obvious example is Monetary Union. But oth-
ers are the Schengen Accord, provision for Constructive Abstention in
CFSP (Member States that abstain from a policy do not have to partici-
pate in it) and a general flexibility clause in the Treaty. A Democratic
Audit thus needs to be alive to the possibility that citizens may have dif-
ferent rights of representation and variable access to democratic
accountability because they come from countries that participate differ-
entially in European policy regimes. Since, its institutions, conversely,
provide governance beyond the EU (as not just beyond the state), the
question also arises as to how far they allow voice to those who come
under a variety of pressures to adopt Union policies without having the
formal rights of representation that come with Membership.

In keeping, then, with the need to address the ‘level of analysis’
problem set out in the previous chapter, the Audit will cover a number



of units of appraisal. Working as it were from the bottom upwards, it
will aim to appraise the democratic standards of (a) specific procedures
or policy instruments, (b) each institution of the Union, (c) the three
pillars (d) the Union as a whole and (e) processes of institutional
design. It will also include a number of observations on flexible
integration within and beyond the Union, though space will not
permit these to be quite as systematically worked out as the main
assessments of (a)–(e).

Having settled on the units of assessment, a final question is over
what time period they should be Audited. This is less straightforward in
the EU than in other political systems, since the institutions are
governed by Treaties which, as seen, have changed at frequent intervals
in recent years. To allow for consistent and comparable appraisals, this
Audit has defined an assessment period from the entry into force of the
Amsterdam Treaty in June 1998 to its replacement by the Nice Treaty.
Some allusions will be made to earlier institutional mechanisms and,
indeed, to future ones envisaged by Nice or contributions to the present
Convention on the Future of Europe. But, for the most part, the book
seeks to appraise the European Union à l’Amsterdam, in the expectation
that further Audits may well be needed as the institutions change
further, methods of assessment become more sophisticated, and new
information becomes available.

Sources of evidence

Having set out tests and considered how the Union should be broken
down into units of assessment, we need to ask what should count as
good evidence of democratic performance in the case of the EU?
Although the only satisfactory judge of the democratic qualities of any
political system is the public itself, it is less than clear where to look for
evidence of that judgement. Opinion polls are one possible source. For
example, one Eurobarometer question measures public satisfaction with
Democracy in the EU. This indicates an even split of the public into 
the satisfied and dissatisfied (Table 2.5). However, a weakness with this
question is that it is unclear whether it is a general enquiry about all
forms of rule in the EU (national systems included) or a specific one
about Union institutions. Another question set out in the bottom half of
Table 2.5 probes how often citizens feel they have a say in the decisions
of the Union. This paints a bleaker picture.

The rest of the book will make extensive use of opinion polls and other
survey evidence. Indeed, it will hopefully, demonstrate how they can be
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mined more deeply for clues than hitherto. But standard opinion surveys
are only reliable sources at high levels of aggregation. As soon as they
attempt to probe the fine-grained differences between institutions and
procedures which we have argued are indispensable to any assessment of
democratic standards in the EU, they run into the methodological diffi-
culty that many of their respondents appear only to judge the Union as
a unitary actor, and to be somewhat confused by distinctions between its
institutions (see Chapter 3). Moreover the evaluative and complex nature
of the question ‘how well do Union institutions satisfy various standards
of democratic government?’ means it is just the kind of problem that
raises the following objection to ‘static’ forms of opinion polling: exper-
iments with ‘deliberative opinion polling’ in which participants respond
to a questionnaire, then debate the issue between themselves and call
expert witnesses before replying to the same questionnaire for a second
time, indicate there can be huge differences between initial and
deliberated judgments of the same issue (Fishkin et al., 2000).

The testimony of ‘representatives’ with the most direct experience of
the frustrations and opportunities for mediating citizen demands
through the EU’s political system would be one way of addressing
detailed and disaggregated questions left over by more ‘gross’ assess-
ments of the Union by public opinion. The Audit thus uses a mixture
of documentary sources and interviews to analyse how elite actors
appraise democratic standards in the EU. The documents were com-
piled from those associated with the preparation of the Nice IGC, the
Commission’s White Paper on European Governance (1999–2001),
and the debate on the Future of Europe initiated by Joshka Fischer’s
(2000) speech to the Humboldt University in May 2000 and then

Table 2.5 Satisfaction with democracy in the EU

Satisfaction with democracy 
in the EU

Eurobarometer number 39 40 41 42 43 48 51 54 56
Very/fairly satisfied 44 44 42 37 39 37 42 40 44
Not/not at all satisfied 41 38 42 39 42 44 39 43 38

In your assessment, do European citizens always, never or rarely have a say in the decisions of the
EU? (Eurobarometer, 1995, p. 48)

EU15 Aus Bel Den Fin Fr Ger Gr Ire It Neths P Sp Swe UK

1. Always/often 29 25 27 26 23 29 28 34 28 31 24 37 33 14 24
2. Rarely/never 66 63 65 67 70 67 63 51 59 58 70 49 51 78 68
Difference 2�1 �37 �38 �38 �41 �47 �38 �35 �17 �31 �27 �46 �12 �18 �64 �44



pursued at the European Convention itself (2002–3). They were
selected from documents that were either the official position of a
body with some kind of representative status (national parliaments,
national governments and the EP) or those which summarised or
focused the deliberations of one of those groups. Follow-up interviews
were then requested with elite actors from the EP, national parlia-
ments, the Commission, Council of Ministers, and the ECB.

An obvious difficulty is that the assessments of ‘representatives’ can no
more be taken at face value than they can be disregarded. On the one
hand, such views are important, since bounded rationality means that
everywhere citizens acquire much of their understanding of political sys-
tems from those who ‘represent’ them. On the other hand, ‘representa-
tives’ are themselves interested parties in the outcome of any assessment.
Indeed, there is a danger of assuming the very thing that needs to be
tested, namely the representative status of those who hold office in the
political system that is being audited. Many of the assessments that 
the elite actors made of their own institutions in the documents and
interviews used for this research were predictably self-serving. Others,
however, were sharply self-critical, even agonising, reflecting, perhaps,
that the capacity of institutions for self-delusion is limited by a long-run
interest in aligning themselves with ideas they cannot fully control of
what is needed for the rightful exercise of political power in society. One
safeguard against more flawed forms of elite assessment is, of course, to
give special credibility to these more self-critical contributions. Another is
offered by the analytical framework of the Audit itself. In the chapters
that follow, use of the European Democratic Audit criteria to interrogate
the documentary and interview evidence helps highlight hidden assump-
tions, internal inconsistencies and evasions. A third safeguard is offered
by the shape of the EU’s political system. Its dispersion of power between
heterogeneous and mutually watchful actors, allows each piece of
documentary and interview evidence to be classified either as a ‘self-
assessment’ of standards in an actor’s own institution or as a ‘peer review’
of standards in an interlocutor body. In other words, as we will see repeat-
edly in the chapters that follow, elite judgements on the democratic
performance of the EU can be expected to check and balance one another.

A further safeguard which applies to all kinds of ‘subjective’ appraisals –
whether public opinion surveys or elite judgments – is that at least two
forms of ‘objective’ evidence offer varying degrees of corroboration at
little additional effort. One consists of a number of existing statistical
series on matters as diverse as voting in European and national elec-
tions, voting in the EP and (more tentatively) the Council of Ministers,
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comitology controls on the Commission, questions to the Council and
Commission and complaints to the Ombudsman. On the basis of some
of these data sets, this book will discuss indicators of:

● Democratic identity (pp. 45–6)
● Trust (p. 48)
● Rights (p. 51)
● Citizens’ knowledge and understanding of the EU (pp. 55–6)
● Voter participation (p. 65)
● Proportionality of national representation (p. 100)
● Representatives’ role conceptions (p. 127).

A second reality check is provided by case studies of particular Union
procedures. In many areas (such as Co-decision or Comitology) the
existing literature provides an abundance of case studies. This research
however develops some original case study material in relation to pro-
cedures that are recent or comparatively less well researched, including
the Nice IGC (2000), the Conventions on the EU Charter of Fundamental
Rights (1999–2000) and on the Future of Europe (2001–), the Investitures
of the Santer (1994–5) and Prodi Commissions (1999) and, indeed, the
resignation of the former (1999). Amongst more routine procedures it
contains new case study material from recent experiences with the
budget and budgetary discharge procedures, Second and Third pillar
‘instruments’ and the ‘monetary dialogue’ between the EP and the ECB.

Conclusion

At the beginning of the book we discussed various weaknesses in existing
approaches to the assessment of democracy in the EU. This chapter has
shown how Democratic Auditing can address those deficiencies. It has
specified tests that are clearly derived from contending views of how the
EU ought to be made democratic. It has shown how the Union might 
be assessed at levels of analysis that vary from the aggregate of its 
institutions to particular policy instruments. And it has demonstrated
how different kinds of evidence of democratic performance can be pieced
together in a manner that acknowledges the strengths and weaknesses of
each. Now that we have set out what a strategy for a Democratic Audit 
of the EU, we can apply it, to see just how far it can improve our 
understanding of the problem of democracy and the EU.
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3
Citizenship

Introduction

Two of the EU Democratic Audit (EUDA) tests listed on pages 28–9
concern citizenship. That derived from ‘modified consociationalism’
requires the EU to respect the autonomy of democratic citizenship as
defined in each Member State (EUDA Test 1). That associated with ‘con-
current consent’ requires the Union to develop its own form of demo-
cratic citizenship (EUDA Test 7). The significance of the latter test is that
if two sets of representative – one elected at national and the other at
European level – really are to influence and control Union decisions, the
EU will have to develop its own sense of democratic citizenship suffi-
cient to support the following: a willingness to participate in European
elections, a modicum of knowledge of the EU’s political system, and a
widespread willingness to accept the decisions of representatives elected
at Union level as authoritative, even where they check and balance
representatives of national democracies.

There can, perhaps, be no better confirmation that ‘modified consoci-
ationalism’ and ‘concurrent consent’ really are amongst key normative
differences on how the EU ought to be constituted that the Treaty
on European Union (TEU) obfuscates the positions on citizenship
associated with them by announcing the creation of Union citizenship
and then going on to stipulate that it will be additional to and not com-
petitive with national citizenship (Article 17)! For our purposes the
Treaty provision on citizenship is, however, both too much and too lit-
tle. It is too little to the extent that much of what might pass for Union
citizenship is to be found outside the Treaty. It is too much to the extent
that a Democratic Audit need not assess how much substance there is to
Union citizenship in general. It need only ask whether the Union has



developed those selective aspects of citizenship needed to satisfy its own
tests of democratic performance. What follows in this chapter is thus
definitively not a discussion of the general problem of EU citizenship
but only of those selective parts of the problem that allow us to evaluate
whether our Democratic Audit tests are satisfied by the Union as it is
presently constituted.

Dealing briefly with the first of our tests – since it seems to be the less
demanding of the two – a number of factors suggest the Union does,
indeed, respect the autonomy of national citizenship (EUDA Test 1). It is
for each Member State to decide how to ratify Treaty change, how
domestic representative institutions (national and regional parliaments)
are to participate in Union decisions, and, to a degree, how national
Members of European Parliament (MEPs) are to be elected. In addition,
legal definitions of who is a citizen, and of who can vote or stand for
public office are matters of national competence, with the exception
that the TEU allows EU citizens to stand or vote in the European and
local elections of whichever Member State they are resident (A. 18). For
the most part, questions of education and culture-including curriculum
content with all its consequences for identity formation and the nature
of citizenship itself – are likewise national competences.

Yet, the relationship between Union Membership and national 
democratic citizenship is far from unproblematic. One difficulty is that
however respectful the Union may be of national citizenship in practice,
the supremacy of Union law means that an over-ride of national
citizenship arrangements is always possible. Not only is it difficult to
imagine how the Union could do without the principle of supremacy 
for functional reasons, the European Court of Justice (ECJ) rulings
imply, as Pavlos Eleftheriadis puts it (1998, p. 258) ‘all national law must
give way to Community law, even if the national constitution has to be
set aside’ (see esp. Case 6/64 Costa v. ENEL (1964) ECR 585, Case 11/70
(1970) Internationale Handelsgesellschaft ECR 1125, Case 92/78 (1978)
Simmenthal II). An implication, as Alex Stone Sweet argues, is that
‘supremacy could work to insulate EC law from national rights protec-
tion’ (2000, p. 171). European Institutions – which are not themselves
subject to a legally binding Bill of Rights – could be a source of laws that
lack the rights protections that, for example, help define what it is to be
a German citizen yet still take priority to the rights enumerated in
German Basic Law.

A second difficulty is that membership of the EU may upset some of
the institutional balances on which notions of democratic citizenship
are predicated in particular Member States. This problem can arise in
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relation to ‘horizontal’ separations of powers between the executive and
legislative branches of government in Member States, and to vertical
divisions of power between their centrally and regionally elected
authorities, with European integration, in both cases, strengthening the
first element at the expense of the second. Linking this difficulty to that
in the previous paragraph, it should be noted that most of the Union
laws which take priority over domestic ones are themselves substantially
authored by actors drawn from national executives. There may thus be
a ‘double whammy’ in which the executive branches of Member States
governments are first of all strengthened at the expense of both legisla-
tive and judicial guarantors of aspects of national citizenship (Weiler,
1997b, p. 274). This may, in turn, tempt national executives to move deci-
sions to the European arena, not because they are more likely to achieve
the public welfare functions of government there, but for no better rea-
son than that they are more likely to get their way with greater freedom
from domestic constraints. Much of this can, of course, be countered by
the development of legislative and judicial checks and balances at
Union level. But apart from these presupposing a concurrent consent
model rather than a consociational one, it begs the question from which
we started out, namely of how far legislative and judicial constraints at
Union level can be both uniform in their application and cognisant that
autonomy in national citizenship practices may require forms of diver-
sity that are challenged by the exposure of the domestic polity to the
European.

Indeed, the more the Union becomes a system in which all contribute
to decisions binding on all, the harder it may be to maintain the mantra
that it is for each Member State to decide its own internal democratic
institutions and practices. Since they are in so many ways sub-systems of
the EU’s own political system – in recruiting to Union office, in deter-
mining who participates in the making of Union decisions and in
setting patterns of implementation on the ground – it is not always easy
to argue that national arrangements are not also of common concern. It
was precisely this problem that in 2000 led other Member States to
downgrade their bilateral relations with Austria in protest at the inclu-
sion of Jörg Haider’s Freedom Party in government and thus indirectly
in the Union’s own collective decision-making. The Nice Treaty now
even allows a four-fifths vote of the Council (with the Assent of the EP)
to decide that a Member State is in ‘serious and persistent’ breach of the
principles of the Union and to suspend certain of its membership rights.
The votes of the State concerned do not count in the calculation of the
majority (new A. 7).
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Still, the development of a democratic citizenship at the European
level can be expected to present a qualitatively different set of chal-
lenges to the mere avoidance of tensions with nationally constituted
forms of citizenship. The remainder of this chapter, accordingly, assesses
how far the Union has developed forms of identity, trust, rights, knowl-
edge and participation entailed by an ‘agreed democratic citizenship of
the Union that individuals can use in practice’ (EUDA Test 7).

Identity

It is often remarked that no ‘democracy’ can be legitimate unless its
‘demos’ is agreed to the mutual satisfaction of its participants. Where
the right of the unit to make binding decisions is in dispute, no amount
of agreement on what would be a democratically impeccable procedure
for it to employ can make it legitimate. This is, moreover, the one ques-
tion that cannot be determined by democratic process itself, since the
latter presupposes prior settlement of the very point at issue: namely,
who is to be included and who excluded from voting and deliberation
(Dahl, 1989).

It might seem that there is little to add to this debate in general or to
its application to the EU in particular (Chryssochou, 1994). Whilst,
however, the literature on EU demos formation has acknowledged that
the substance of identity can be varied and flexible, and a sense of iden-
tity can develop from within a political system, it has not fully consid-
ered the key point that what is needed by way of a shared identity varies
with the type of democracy practised. Thus tests of whether citizens
identify sufficiently with the EU to support institutions of concurrent
consent at Union level might be twofold: first do they accept that out-
comes should be co-determined by representatives of national and
European level majorities, rather than the former alone? Second, are
they willing to participate meaningfully in whatever elections to execu-
tive or legislative offices that are needed to form Union level majorities
in the first place?

It is no easy task to discover whether citizens identify sufficiently
with the EU to accept decisions made by what might pass for represen-
tative structures in the Union arena. Eurobarometer asks respondents to
what degree they feel European. It also probes the acceptability of the
EU as a framework for collective action without any reference to proce-
dures by which decisions might be made. Answers to the first question
are used in the Section A of Table 3.1 to develop an index of identification
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with the EU. Answers to the second question are then summarised in the
Section B of the table which shows that across the Union as a whole 
a majority of respondents prefer at least some joint decision-making 
at both levels to action by Member States alone in most policy areas 
(19 out of 27).

Yet, answers are geographically varied. For example, the number of
issue areas where a majority would accept at least some EU involvement
rises to 27 in the case of Spain but falls to only 9 in that of Sweden. It
seems plausible to imagine different sections of the population moving
in opposite directions at the same time, with some embracing a euro
cosmopolitanism, while others deepen their commitment to localised
forms of communitarianism, defined precisely by hostility to
Europeanisation. Although the EU would not be the first territorial unit
to find that contending constructions of its own identity are amongst
the main cleavages that have to be managed by its shared institutions,
the distribution of feelings of identification with the political system may
be as much a constraint on options for its democratic development as
their level, particularly when, as will be discussed in the next chapter,
geography is the basis for who has vetoes on questions of institutional
design.

Of more direct relevance are the questions set out in Section C of
Table 3.1, since all probe the willingness of respondents to accept that
Union level majorities should determine political outcomes. At first
sight the results seem at odds with one another. Questions 4 and 5
(asked as a pair) indicate limits to the acceptability of majority decisions
in the form of reluctance to see Member States lose their veto rights in
matters they consider to be of vital national interest. Yet Questions 6–8
(also asked as a block) show some willingness to embrace majoritarian-
ism in the form of a preference for a Commission Presidency chosen 
by a parliamentary or electoral majority of the Union as a whole over
one appointed by Heads of Government. Question 9 then confirms an
overwhelming public view that the Commission should have to retain
the confidence of the European Parliament (EP). It may just be that
respondents were not fully aware of the implication of their answers to
these questions. However, an alternative possibility is that elements 
of majoritarianism at selected points in the EU’s political system – such
as appointment of a Commission President – would be acceptable 
precisely if accompanied by safeguards for representatives of Member
States at others.

Indeed, it is highly questionable that the Union lacks sufficient 
identity to support public acceptance of its decisions. There are few 
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historical examples of widespread non-compliance of citizens with
Union decisions. Since this extends even to cases where an unpopular
measure is widely understood to have originated from Union institu-
tions it cannot be attributed to a tendency to experience Union rules as
national ones on account of their implementation by domestic agen-
cies. It may just be that the EU does after all have a political system that
is broadly compatible with low and uneven levels of identification. Its
consensus procedures lighten the need to identify in order to accept.

Trust

As Andreas Føllesdal (2001) has put it, ‘trust in the future behaviour of
others is the necessary backdrop to both veto and majoritarian arrange-
ments’ for democratic institution building at Union level. Participants
in any democratic decision-making at Union level have to be able to
trust that provisions for majority-voting will not be used to extract rents
from minorities, and, conversely, that provisions for the protection of
minorities will not be used to lock in policies that later turn out to be
dysfunctional, oppressive or unjust to all but the minority that refuses
to lift its veto on their reform. In addition, the argument that delibera-
tive standards can soften the trade-offs in democratic institution build-
ing and the often coercive implications of using any kind of voting as a
decision rule (see p. 24) depends on trust that all other actors will
observe those standards in practice. This may be a tall order since delib-
erative standards are often defined in a way that presupposes a ‘high
level of virtue’: a willingness to reflect on the preferences of others, to
reason publicly and to consider the force of the better argument regard-
less of considerations of power or interest (Rawls, 1993; Habermas, 1996;
Elster, 1998).

Clauss Offe (1999) distinguishes various dimensions of trust including
the ‘vertical trust’ of citizens in the institutions and elites of a political
system and their ‘horizontal trust’ in one another. What is, of course,
distinctive about the EU is that the ‘others’ who need to be trusted
because they participate in decisions affecting the lives of all include the
governments and citizens of other states. Responses to the first four
questions in Table 3.2 suggest that at first blush ‘vertical trust’ in the
institutions of the EU is higher than that of most citizens in their own
national governments and parliaments. However, at least one source of
mistrust is revealed by answers to question 8. Large states are widely
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suspected of using Union institutions to ‘impose decisions’ on smaller
ones. Only in Germany does a majority of respondents fail to see this as
a difficulty. In Denmark, Finland, Greece, Netherlands and Sweden par-
ticularly large numbers of respondents agree that it is a reason for fear-
ing integration.

On the question of ‘horizontal trust’ Eurobarometer has not directly
asked how far Union citizens ‘trust people’ from other Member States
since 1990 (Niedermayer, 1995). Indirect evidence is, however, available
from a 1995 survey that asked respondents about fears that would
inhibit them taking up their rights to reside in another Member State.
This probed how far different EU nationalities trusted others to treat
them impartially and not as ‘foreigners’. Around half of the overall
Union population (Table 3.2, lines 5 and 6) lack that feeling of trust, ris-
ing to 73 per cent amongst Spanish respondents.

If, as argued above, members of a shared democratic process need to
be able to trust one another to observe deliberative standards, it is wor-
rying that a further survey (Eurobarometer, no. 55, 2001, pp. 76–8)
shows that only 26 per cent of respondents have any interest in ‘taking
part in discussions about Europe’ while 62 per cent are ‘not interested’.
Moreover, even amongst the former group ‘exchanging my views with
other people living in our country’ or ‘with national politicians’ are
more popular motives for dialogue than ‘exchanging views with people
living in other countries’ or with ‘politicians from other countries’ or
even with ‘EU politicians such as Commissioners and MEPs’. If such
findings are to be taken at face value, they indicate that any delivery of
deliberative standards in the European arena may for the foreseeable
future have to rely on the elite level unsupported by the popular.
Indeed, they support the view that it is precisely reciprocal recognition
between individuals from different Member States which is the weakest
part of the notion of EU citizenship as it has so far developed 
(Hitzel-Cassagnes, 2000, p. 20; Shaw, 1997).

Other possible measures of the two dimensions of trust are more
behavioural. Drawing on the observation that trust is equivalent to ‘low
investment in information, monitoring and sanctioning’ (quoted in
Offe, 1999, p. 46) we might take as a possible sign of horizontal trust the
significant discretion that Member States of the EU seem to allow each
other to implement their contributions to commonly agreed decisions.
On the other hand, the profusion of comitology controls around the
Commission might indicate a low level of vertical trust in the Union’s
supranational executive. Telling evidence of this difference in trust is
provided by Fabio Franchino who has constructed a ‘discretion index’



and applied it to a sample of EU legislation. He finds that the discretion
index is just 4.4 per cent when the Council of Ministers delegates execu-
tive powers to the Commission, compared with 16.2 per cent when del-
egation is to Member States acting individually (Franchino, 2001, p. 25).

Rights

Since it presupposes elements of election, referendum or deliberation at
Union level, a concurrent consent standard of European democracy
requires the classic freedoms of expression and association, as well as
rights to the impartial and effective administration of elections.
Enjoyment of these rights in relation to the Union arena is largely deriv-
ative of national arrangements. A good starting point is, therefore, with
independent surveys of how the foregoing rights are delivered within
Member States. On the whole, these surveys indicate that EU Member
States score well by international comparison. Under Freedom House
scores for overall political rights and civil liberties, all EU Member States
score between 1.1 and 1.3 on a scale of 1.0 to 7.0 (Freedom House,
Annual Freedom in the World Country Scores 1972–3 to 2001–2).

However, it is instructive to analyse outstanding concerns. One
Freedom House survey appraises media freedom under the following
heads:

● legal restrictions (mainly defamation laws);
● political pressures, controls and violence;
● economic pressures on content (mainly concentration of media

ownership in the hands of a few).

Table 3.3 shows that in several EU countries economic pressures are
the only significant blemishes on media freedom. Part of the problem is
that several Member States are relatively small markets in which it is dif-
ficult for a wide range of media companies to compete against one
another with economies of scale. However, the election in Italy of the
Berlusconi Government demonstrates a further difficulty: some Member
States have insufficient safeguards against the possibility that control of
sections of the private and public media may be merged as an outcome
of the democratic process itself. Freedom House notes that in addition
to Berlusconi’s private holdings, the state-owned TV network and
three radio channels fall within the responsibilities of his government
(ibid., p. 33). An example of how this source of media unfreedom may
impact directly on citizens’ access to information on the EU is that
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Radiotelevisione Italia (RAI) – the most watched of the Italian TV
chains – was one of the few in the Union not to transmit the precise
words that Berlusconi used to insult a German MEP in a speech to the
Parliament in his role as President of the Council in July 2003.

The remaining two sources of an ‘un-free’ media – legal restrictions
and political pressures – are low on average across the Union. But they
can reach significant levels in particular Member States. Some problems
may be idiosyncratic or the fault of actors other than the state. An exam-
ple of the first is that the French Government, requires journalists to reg-
ister and runs a scheme for their financial support. By all accounts this
is innocuous in practice but the potential for abuse is clear. An example
of the second is the targeting of Spanish journalists by ETA terrorists
(ibid., p. 46). Other country case studies are, however, more worrying.
Freedom House observed in the case of Greece:

Although the Constitution guarantees freedom of expression, the
government often ignores that right. In March the government
closed 66 radio stations in Athens, claiming they interfered with fre-
quencies used by the new airport … This set off clamorous bids for
licences and permitted the authorities to select which news channels
should be licensed and which not.

Such interferences may, moreover, have a direct bearing on how citizens
and Union institutions are linked to one another in public debate. The
Freedom House report goes on to cite an example of how the Greek
government brought – but repeatedly delayed – a prosecution against an
individual for circulating a report of an EU institution on ethnic ques-
tions in Greece (Freedom House, 2002, pp. 20 and 30).

It may not, however, always be enough to rely on rights established
within national arenas. Some original rights may need to be defined at
EU level if there is to be equal and effective participation of individuals
in a Union-based democratic process. This raises the question of
whether the Union has a means of defining such rights that is itself
democratically defensible. As will be discussed at greater length in
Chapter 8 the ECJ is a major originator of rights in the European arena.
It has attempted to infer rights from the Treaties, from the common
traditions of the Member States and from what the latter have agreed in
subscribing to the European Convention on Human Rights (ECHR). This
however raises two difficulties. One is whether the ECJ’s is more focused
on using rights to build a polity and an identity than for the specific
purpose of protecting individuals against the abuse of political power.

52 A Democratic Audit of the European Union



A second is that the ECJ is, of course, an unelected body. Although it
is not unusual for unelected judges to develop a substantial rights
jurisprudence in democratic political systems, this is usually conditional
on an elected legislature always being able to exercise an over-ride for
which it is itself electorally accountable. A problem, therefore, for the
EU is that the judicial role in the origination of rights may be far more
developed than the legislative. The EP cannot overturn ECJ decisions at
all, and the European Council can only do so if it is unanimous, with the
result that the ECJ is hardly in the analogous position of national courts
of having to anticipate some median representative or voter in its rights
jurisprudence.

We will see at greater length in the next chapter how the Cologne
European Council (1999) agreed to deal with these difficulties by
appointing a Convention to draw up a Charter of Rights specific to 
the Union. The Convention drew its representation from national 
governments, national parliaments and the EP. By all accounts it
achieved some success in applying deliberative standards (relatively free
from considerations of power and interest) to the framing of rights. It
was also able to decide a text by consensus (see esp. Schönlau, 2001).
However, it is open to the criticism that it remained, none the less, an
elite exercise that attracted little public attention beyond already organ-
ised groups of civil society. In addition the Charter remains to be author-
itatively adopted and incorporated into the Treaty. At the time of
writing, it has no effect unless the ECJ chooses of its own accord to take
into account in developing its own rights jurisprudence. This, as Joe
Weiler points out (2002, p. 575) creates a contradictory result from the
point of view of democracy assessment: either the Charter is ignored or
it is taken into account in spite of the fact that it is not constitutionally
authorised.

Knowledge and understanding

Democratic citizenship plainly requires knowledge of the political system.
Choices between candidates and parties in European elections, and asso-
ciational activity in relation to Union institutions, imply an instrumental
understanding of how the EU’s political system can be used to promote
particular needs and values. Individuals should at least have sufficient
grasp of means–ends relationships in the European arena to put all
choices available to them in an ordinal ranking, even if the precise conse-
quences of each option are unknowable. Deliberative ideals – such as an
ability to reflect on the arguments of others – are even more demanding
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of citizens’ understanding. Some of the limited evidence of whether indi-
viduals do indeed have sufficient knowledge and understanding to exer-
cise those citizenship roles and capabilities presupposed by the EU’s
political system are set out in Table 3.4. Section A of the table simply
reproduces a subjective measure of how much respondents think they
know about the Union, and uses it to compute a ‘balance’ and an ‘index’
of how self-confident they feel in their knowledge. Across the Union as a
whole those who do not feel self-confident in their knowledge of the
Union outnumber those who do by 43 per cent. In no Member State is
the balance positive, yet it varies hugely from �5 per cent in Austria 
to �65 per cent in the UK. The index of self-confidence likewise averages
0.36 across the Union, with variation from 0.27 (UK) to 0.46 (Austria).

Citizens do not just lack confidence in their own knowledge about the
EU. Objective tests show they really are poorly informed. Richard
Sinnott has analysed replies to 30 Eurobarometer questions that test 
citizens’ knowledge of the EU. He found two-thirds of respondents had
‘no’, ‘little’ or not very much knowledge. In contrast, knowledge of
national political systems was ‘high to very high’ (see discussion in
Blondel et al., 1998, pp. 92–9). Sinnott’s approach demonstrates the
value of not merely aggregating citizens’ knowledge of the EU into a sin-
gle score, but of distinguishing different kinds of understanding of the
Union’s political system – of its institutions, of its policies and of its
dramatis personae – and then drawing inferences from patterns of weak-
ness or strength. Since public understanding of these dimensions has
recently also been tested by a series of 86 focus groups from right across
the 15 Member States of the Union and 9 candidate countries – the
Commission’s Optem survey (European Commission, 2001b) – it is 
possible to complement Eurobarometer statistics with more qualitative
and spontaneous evidence of where gaps in citizens’ understanding of
the EU are most glaring.

Knowledge of EU institutions

Section B of Table 3.4 shows many citizens claim to have ‘heard some-
thing’ about what are probably the five Union institutions most likely to
influence their lives. However, the distribution of Citizen awareness
across Member States and particular institutions is significant. The aver-
age level of awareness of the five institutions varies from 90.6 per cent in
Luxembourg to just 61.4 per cent in the UK.

It is also questionable how far the EU’s political system is understood
in the same way across national arenas. Although it is a structure in
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which outcomes are shaped by interactions between institutions as
much as by decisions within any one body, Member States vary in how
far their citizens have a comprehensive, rather than a selective, ability
to recognise the main Union institutions. In some (Austria and
Luxembourg), public recognition is relatively even across all five main
institutions of the EU. In others (France and the UK), there is a wide dif-
ference in levels of recognition of individual Union institutions. The
example of the ECB illustrates that knowledge of Union institutions
may not even correlate with membership of them. Respondents in
Denmark, Sweden and the UK are equally above or below the EU aver-
age in their recognition of the ECB (of which their country is not a
member) as they are in their recognition of the other four institutions in
which their countries participate fully.

The fact that the Council of Ministers has the lowest public recogni-
tion amongst the main institutions arguably means that citizens’ under-
standing of the EU’s political system is in inverse proportion to the
actual distribution of power (Blondel et al., 1998, p. 93). Indeed those
claiming to ‘have heard something’ about the Council of Ministers fall
to particularly low levels in at least three out of four of those large
Member States – France, Germany and the UK – that are best placed to
exercise its powers as measured by voting weights. This has serious
implications. First, citizens are likely to exaggerate the powers of the
Commission and EP and underestimate those of the Council in a manner
that leads to misattribution of responsibility for outcomes. Indeed, the
Optem survey found that UK focus groups tended even to ‘confuse’
the Commission ‘with the Union as a whole’ (p. 71). Second, claims that
the Council can function as a ‘representative body’ are not yet under-
pinned by public consciousness of it. Again, the Optem focus group
findings drive the point home:

Only the Commission and Parliament are recognised as institutions,
even though the public barely know what they do. Sometimes the
Court of Justice is also recognised, though it is commonly confused
with other international or European Courts. The Council of
Ministers is not generally known, the European Council even less so.

As suggested by this quotation, the standard Eurobarometer which asks
respondents whether they have recently heard anything about the EU
institutions is too superficial to test understanding of them. A more
occasional Eurobarometer question asks respondents whether they have
particular likes and dislikes about the European Parliament. This is used
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in the last line of Section B of Table 3.4 to construct an index that shows
that public assessments of the Parliament are lacking in specificity (only
0.26 on average across the Union as a whole), even though the EP is also
the Union institution of which Eurobarometer respondents claim to be
most aware.

Only the Optem survey (rather than the aggregate Eurobarometer
results) comes close to testing public comprehension of the composi-
tion, powers and roles of the Union institutions, as well as demarcations
between them. Understanding seems least deficient on questions of
institutional composition. Focus groups in several Member States iden-
tified Commissioners as nationally appointed and the EP as comprising
directly elected MEPs. Many were also aware that national leaders and
other ministers meet to discuss Union questions but few named those
gatherings as the European Council and Council of Ministers respec-
tively or understood them as structured parts of the Union decision-
making process. Many of the focus groups seemed to assume that
Member States watch the EU from the sidelines, rather than participate
as decision-makers. Indeed, understanding of roles was reported as
patchy, and that of ‘interactions’ between institutions as almost non-
existent.

Knowledge of actors

If citizens have poor understanding of the EU institutions and the dis-
tribution of power between them, they also have difficulty putting a
‘face on the Union’. As Blondel et al. (1998, p. 96) point out even Jacques
Delors enjoyed lower public recognition than national ministers of
finance and foreign affairs – let alone Prime Ministers – at the end of his
ten-year tenure of the Presidency of the Commission. Documents pro-
duced by the Commission agree that the seeming facelessness of the
institutional process is a source of alienation from it:

People do not know the difference between the institutions. They do
not understand who takes the decisions that affect them. They expect
Union institutions to be as visible as national governments … People
are dissatisfied because they fail to understand the Union’s objectives
and are often unable to put names and faces to tasks. (European
Commission, 2000d, pp. 4–5)

Of course, another dimension to understanding the dramatic personae of
Union politics is to have knowledge of which other countries are
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Member States. Given that democracy is rule by others, it would be a
concern if citizens had difficulties naming the other Member States
whose representatives participate in decisions binding on all. One of the
few pieces of evidence on this score is the survey for Blondel et al. (1998,
p. 96) which indicates that respondents commonly identify around 
a half of EU Member States and that some – France and Germany – are
almost recognised as being fellow Members. Beyond that, however,
confusion lies.

Nor, indeed, would citizens even seem to have much understanding
of their own somewhat limited role in the EU. Eurobarometer 47 tested
public awareness of eleven EU ‘citizenship rights’. Average awareness
was just 34 per cent. The least known of the rights (recognised by 23–
25 per cent of respondents) was, in fact, the one which relates most
directly to the democratic process, namely that of any EU national to
stand and vote in the local or European elections of another Member
State if resident there. A further survey (Blondel et al., 1998, p. 93) indi-
cates that answers to the question ‘who elects the EP?’ are only slightly
better than random although many respondents presumably have
themselves taken part in European elections.

Knowledge of policies

If individuals seem to lack understanding of the input side of Union
politics – of the institutional opportunity structure to channel, aggregate,
consult or deliberate individual preferences – do they at least have some
knowledge of its outputs: of what ‘public goods’ it provides or of what
allocations of value its institutions make? At first sight, citizens would
seem to have better understanding of at least some of the policies and
outputs of the Union than the processes by which they are produced.
Some of the Union’s outputs – the CAP, the Euro and the Single Market
Programme – seem to be fairly widely known. Otherwise, understanding
of what the Union does is patchy, once again across national arenas, but
also between policies themselves (Table 3.3, line 5).

Even if citizens had more understanding of the output than the input
side of the EU’s political system, it is unclear how reassuring that finding
would be. It could even be read as confirming that citizens have a fatal-
istic conception of themselves as objects rather than actors in the Union
polity, and that, they, accordingly, regard it as a technocracy, rather than
a democracy. To the extent that such a supposition discourages partici-
pation in debate or investment of effort in the acquisition of knowledge
of how the Union works (European Commission, 2001b) it is in danger
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of being self-fulfilling. It is to the question of the ‘developmental dimen-
sion’ of democracy that we now turn.

Developmental democracy?

All the foregoing is based on snapshots from various surveys. If, how-
ever, we are to judge whether the cognitive shortcomings of democratic
citizenship are likely to be permanent or temporary, we also need
insights into how knowledge of the EU changes over time. One possibil-
ity is that the knowledge required for equal and effective democratic
citizenship is a capacity that grows with use (March and Olsen, 1995, 
pp. 96–8). As David Held puts it (1996, p. 313), ‘we learn to participate
by participating’: each act of participation improves the continuing abil-
ity of citizens to use the political system to aggregate and deliberate their
preferences. Even a more passive growth of public knowledge of the EU
with time seems plausible. First, the proportion of those who have been
affected by EU institutions and policies for a significant part of their
adult lives rises the longer a country has been a Member of the Union.
Second, most complex systems eventually lend themselves to a language
of simplification. Third, average levels of educational attainment
are still rising across European societies. Bernard Wessels claims to have
found some evidence for a ‘diffusion model’ in which understanding of
the EU is becoming less uneven between social groups: ‘the impact of
stratifying characteristics – education and occupation in the social
realm, degree of political involvement in the political realm – on atti-
tudes towards the EC has declined. The Community has become more
familiar to all groups in society …’ (Wessels, 1995, p. 135).

Yet, even if sections of society are becoming less unequal in their
understanding of the Union, it is less clear how far overall levels of
public awareness of the EU are on a rising trajectory. One cause for pes-
simism is that survey respondents do not seem to have become any
more self-confident over time in the assessments they make of their own
knowledge of the Union. It may, of course, just be their feelings of what
they ought to know keeps expanding in a knowledge-based society.
Another indicator, however, suggests their environment is becoming
less ‘information rich’ on EU questions, maybe not because there is
objectively less information available on the Union, but, as much as
anything else, on account of the huge competition any topic has in
struggling for attention in a media culture that it at once fragmented
and saturated. One indicator which is useful because it is based on a
question regularly asked by Eurobarometer since 1977 is the percentage of
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those claiming recently to have heard something about the EP. Figure 3.1
shows how positive answers have followed a consistent pattern. They
regularly fall to a trough 12–18 months before European elections and
then increase significantly at the time of the poll. On the one hand, this
would seem to confirm European elections do promote political sociali-
sation. On the other hand, that effect would not seem to be lasting. Each
spike in awareness of the EP has failed to produce any long-term up-
trend. As Blondel et al. put it (1998, pp. 86–7):

it is surprising there is little or no evidence of a cumulative increase
in the awareness of media coverage of the European Parliament over
the last two decades: in 1994 awareness of the European Parliament
was only marginally ahead of what it had been in 1977, two years
before the first direct elections.

Indeed, peaks in ‘awareness of the EP through the media’ were lower
during the European elections of the 1990s than in those of the 1980s,
suggesting either declining media coverage or diminishing citizen interest
(Eurobarometer, no. 52, 2000, p. 79). In fact, it is by no means far-fetched
to expect understanding of the Union to fade with time. One of the
main educational experiences available to Member societies is accession
itself which, in many cases, involves negotiation of several Union poli-
cies and then a referendum.

Another way of appraising the likely stubbornness of low public
understanding of the EU is to probe possible causes of the problem. Here
it is worth considering four (partially overlapping) possibilities: poor
understanding is sustained by institutional features of the EU itself, by
variations in the willingness of national government to inform their

Figure 3.1 Percentage of those who have recently heard about the EP through
the media (various Eurobarometers)
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own citizens on Union questions, by variations in the motivation of
individual citizens or by the media. The first and fourth of these possi-
bilities are analysed later in this chapter. The second – and to a lesser
extent the third – can be approached by ranking countries (see Table 3.4,
Section D) by how their citizens score according to the following:

● General self-perceived knowledge of the EU.
● Average awareness of individual Union institutions.
● Assessments of their own attentiveness to EU questions.
● Awareness of their own country’s Presidency of the Council. This last

can be taken as a proxy for how willing Member States are to
publicise their own participation in the EU.

Spearman rank coefficients calculated from Section D of Table 3.4.
indicate that variations in self-perceived knowledge of the Union are
modestly correlated to variations in the willingness of governments to
publicise national participation in the EU (as indicated by public aware-
ness of Council Presidencies) and strongly related to individual ‘atten-
tiveness’ or cognitive mobilisation. Awareness of Council Presidencies
may incidentally suggest that the quality of national political systems as
arenas for political socialisation into the Union may have something to
do with the size of Member States. The publics that are least aware of
their own country’s Presidency of the Council are all those of the larger
Member States: UK (15th), France (14th), Germany (13th) and Italy
(12th).

It is, of course, the media as much as political elites that shapes oppor-
tunities for the development of a European democratic citizenship
through learning about the EU. Media representations of the EU have
recently been the subject of rigorous forms of content analysis (de
Vreese, 2001; Garcia and Le Torrec, 2003). Amongst the main findings of
these studies are the following:

(1) Citizens claim to gain more of their information about the EU from
audio–visual than print media, and to put significantly more trust in
its reliability (various Eurobarometers).

(2) Regardless of source, media coverage of the EU tends to be sporadic
and ‘events based’. Those events divide into major launches of new
policies (the Euro or enlargement), the more theatrical moments in
the political cycle (European Councils and to a lesser extent
European elections) and crises (BSE). Coverage is not only light and
intermittent, it is also variable in quantity across Member States.



Citizenship 63

Fascinating data compiled for five Member States by Guillaume
Garcia and Virginie le Torrec (2003, p. 119) put the average coverage
of the EU by hour of televised news at 7.5 per cent with the follow-
ing distribution between countries: Germany (10.6 per cent), France
(10.1), UK (7.4), Italy (6.9) and the Netherlands (2.4).

(3) The probability of an EU matter receiving media coverage rises if it
involves conflict, personalities, finance or ‘real life situations’. Thus,
clashes between heads of government in European Councils and the
adoption of the euro in particular businesses or communities were
amongst the most widely covered EU stories during 1999–2002.

(4) It is rare for news coverage of the EU to be ‘purely’ European or
national in character. Rather, it follows two kinds of framing: a form
of ‘internalisation’ in which a Union policy is illustrated through its
application to a ‘real-life situation’ within the Member State; and a
form of ‘externalisation’ in which the handling of domestic issues is
put in a European context, usually through country-to-country com-
parisons with our ‘European partners’ designed to bring out qualities
or deficiencies in national policy delivery. None of this framing is
innocent. Given the predominantly national character of the
European media, it contributes, to there being as many European
public opinions as there are Member States. Le Torrec and Garcia
describe this ‘as a logic of national appropriation of European affairs’
(2003, p. 121). They find crucially that the EU tends to be presented
as an object of national policy rather than a shared political system
(p. 125) and that common problems are differently defined. Thus,
BSE was a public health problem for the French media, and one of
rural employment for the British. Moreover citizens watching differ-
ent national media are likely to develop different institutional under-
standings of the EU. The number of EU-related news items that make
no mention of institutions is only 13 per cent in Germany, but it rises
to a massive 56 per cent in the UK. Moreover, supranational institu-
tions are more than four times as likely to be mentioned than inter-
governmental ones in the UK. In Germany the ratio is closer to 2 : 1
(p. 127). As argued earlier, this matters if the EU is to be understood
as an inter-institutional political system, whose decisions are not
those of ‘another’, but, in part, of national governments themselves,
to whom citizens can look to provide representation on the one hand
and take responsibility on the other.

(5) Although European elections are the one opportunity for mass
democratic participation in the Union, they cannot be assured of
significant coverage in all Members States. In a comparative content
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analysis of the British, Danish and Dutch media, Claes De Vreese
found that the key Dutch TV networks ‘mentioned the [1999] 
elections only once, on the evening prior to Election Day’.

An interesting footnote to our discussion of the development of civic
capabilities in relationship to the Union arena is, however, provided by
returning to Table 3.1. on page 46. Answers to question 10 suggest there
is little principled opposition to a European democratic citizenship. To
the contrary, there are high and uniform levels of support for the inclu-
sion of information about the EU in school curricula.

Participation

The main opportunity for citizens to participate in the EU arena is
through five-yearly elections of representatives to the EP. Turn-out is sig-
nificantly lower than for national general elections. This section analy-
ses electoral abstention and participation, and appraises whether low
turn-out is either a defect in its own right or an indicator of the under-
development of other aspects of democratic citizenship at Union level
(Table 3.5).

Table 3.5 Turn-out to European elections

1999 Turn-out to Difference Participation
Elections for immediately 1 & 2 of non-nationals

European prior national in elections
Parliament general election 1994

(1) (2) (3) (4)

Austria 49.4 86.0 �36.6 7.9 (1996)
Belgium 90.9 90.5 �0.4 5.1
Denmark 50.5 86.0 �35.5 24.8
Finland 30.0 65.3 �35.3 22.0
France 46.7 67.8 �21.2 3.4
Germany 45.19 82.2 �37.01 6.6
Greece 70.3 64.2 �6.1 1.5
Ireland 50.7 68.5 �17.7 44.1
Italy 69.8 82.8 �13.0 1.8
Luxembourg 86.6 86.7 �0.1 6.5
The Netherlands 30.0 73.4 �43.4 Unknown
Portugal 40.0 66.3 �26.3 2.3
Spain 64.3 77.3 �13.0 12.6
Sweden 38.8 81.4 �42.6 24.0 (1996)
UK 24.0 71.5 �47.5 1.9
EU Mean 49.6 76.1 �27.5



According to a slightly different measure to that used in Table 3.5, average
participation in the 1999 European elections was 52.8 per cent. This was
24.3 per cent less than average of participation in the most recent general
elections in Member States. If however we exclude cases where voting is
compulsory (Belgium, Greece and Luxembourg) the average turn-out fig-
ure falls to 51.2 per cent and the shortfall from participation in national
general elections rises to 25.9 per cent. If we also exclude Italy on the
grounds that voting was compulsory there until 1993 and habits die hard,
the averages are 47.6 and 29.5 per cent respectively. Indeed, there are only
three Member States where more than half of the population registered to
vote in European elections actually did so in 1999 (Denmark (50.4 
per cent), Ireland (50.7) and Spain (64.6)), once all cases where present and
previous compulsory voting may have affected participation are ignored.

As this suggests, there are also significant variations across Member
States. In Spain the shortfall from participation in the most recent gen-
eral election was a comparatively modest 13.0 per cent. Yet in Germany,
Sweden, the Netherlands and the UK, participation in the 1999
European elections was respectively 37.01, 42.6, 43.4 and 47.5 per cent
lower than for the preceding general election. Intriguingly there are also
differences within states in turn-out for European elections. The most
extensive study of the problem (Blondel et al., 1998) points out that
even within the Eastern part of Germany, turn-out for the 1994 election
exceeded 70 per cent in two Länder. Yet, it fell below 50 per cent in a
third. There were likewise variations of up to 30 per cent between
regions of Spain (pp. 32–3).

A further concern is that turn-out to European elections is not only
relatively low. It is also apparently declining. Over the last 20 years it has
been 65.8 (1979), 63.7 (1984), 63.6 (1989), 58.4 (1994) and 52.8 (1999).
At first sight, this seems to show that as the EP has become more power-
ful, voters have participated less! It also appears to be an accelerating
down-trend. Indeed, the two themes came together in June 1999: the
most precipitous decline to date in participation in European elections
occurred just three months after the Parliament demonstrated its capac-
ity for the first time to force the resignation of the Commission.

Yet, the evidence for declining turn-out is not straightforward. Mark
Franklin (2001) points out that it is not only the powers of the EP that
have changed since 1979, but those who elect it. The five most recent
additions to EU membership have diluted the number of countries
affected by compulsory voting. Nor is this the only factor that distorts
the figures. A second is that participation in any one European election
is affected by the average proximity of Member States to the last possible
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date for the next general election. A third is that first-time voting in
European elections is associated with a once-off novelty value that tem-
porarily boosts turn out. Once these factors are taken into account,
Franklin computes ‘corrected figures’ for turn-out in European elections
as follows: 53.9 (1979), 61.0 (1984), 59.8 (1989), 53.9 (1994) and 54.8
(1999) (ibid., p. 301). In short, the downtrend disappears. Then, of
course, we need to ask whether trends in turn-out to European elections
are any different from changing patterns of participation in elections in
general. The ‘headline figures’ for participation in European elections
have fallen more steeply than turn-out to national elections since the
late 1970s, but Franklin’s ‘corrected’ figures outperform national bench-
marks.

Accepting that the level of turn-out to European elections is low even
if the direction of change is unclear, what does this mean for our demo-
cratic assessment of the EU? Amongst reasons for equating low turn-out
with poor democratic performance are, first, that it is one of the most dis-
tinctive qualities of democratic systems that they use elections to choose
office holders and confer consent in the same act. Not only, then, does
the EU score rather poorly in the proportion of key office holders who are
specifically elected to exercise political power through its institutions.
But the somewhat narrow front over which popular election operates at
the level of the EU’s political system itself – a mere section of the legisla-
ture and no part of the executive – seemingly struggles to register the
active consent of more than half of those registered to vote. Second, low
participation may impoverish elections as sources of information about
the needs and values of citizens. Third, it may increase randomness of
outcomes. Fourth, it may blunt incentives for those seeking re-election to
anticipate the preferences of a wide cross-section of voters. Fifth, and
related to the last, it may be associated with biases and political inequal-
ity in the representative process, for example where some social groups
are more likely to be amongst the abstainers than others.

On the other hand, low participation may even be associated with the
healthy functioning of a political system. Although much bemoaned,
convergence by representatives on positions favoured by the median voter
is a sign of efficient political competition, even though it may also depress
voter participation. A further consideration we will examine in a moment
is that low turn-out may be associated with pluralist systems of divided
government. Yet, such systems may be the best means of achieving public
control and equality of representation in certain kinds of society.

How do EP elections fit into this debate? We will later show European
elections, are indeed, poor sources of information and incentives.
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However, this has more to do with ‘second-order’ characteristics of
European elections that may not be as closely connected as was once
believed to poor participation (see esp. Blondel et al., 1998). It would
likewise be hard to argue that the EP has been weakened in its self-
confidence or its inter-institutional relationships by a perception that it
lacks public consent. Its often impressive capacity to press legislative
amendments on the Commission and Council probably has more to do
with the procedural design of decision rules and the coherence of its
party and committee systems than the EP’s claims (or lack of them) to
electoral authority. Poor electoral participation could, of course, be
taken as weakening consent for the Union as a whole, rather than for
the role of the EP in particular. Yet the empirical grounds for such a
claim are shaky (see p. 68) and, in any case, the Union is insulated from
such an effect precisely by the understanding that consent for its overall
institutional order derives not from periodic elections but from Treaties
controlled by Member States.

Indeed, lower participation in European than Member State elections
is, in a sense, only to be expected, given the different shapes of their
political systems. The practice of using national general elections as a
benchmark to appraise turn-out to European elections is only reason-
able to the extent that the electorates are almost identical and consider-
ations such as the sense of sociological obligation to vote are, therefore,
the same. It is unreasonable to the degree that political systems at the
two levels are so fundamentally different as to ensure wide differences in
what is ‘at stake’ in the two sets of elections: Member States elections
allow voters to choose the executive and the legislature at the same
time. European elections, on the other hand, only allow voters to
choose one part of the legislative power. Incentives to participate are
systematically stronger in the first case than the second. If European
elections are compared with others on a basis of most like political
system – rather than most like electorate – it is by no means clear that
participation is wanting. Turn-out to US Congressional elections is, for
example, the same or lower than for EP elections.

But even accepting that modest participation levels are a consequence
of a system of divided government that may have been chosen for the
EU for good reasons, are some groups more likely to respond to the
reduced incentives to turn-out than others in a manner that distorts rep-
resentation? The allocation of a set number of seats to Member States
means that one measure of relative representation in the EP – that of
nationalities – cannot be affected by the large cross-country variations
in who takes part in European elections. Another form of relative
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representation – that of social and economic groups – is, however,
exposed to differential patterns of voter turn-out. Table 3.6 takes four
sociological categories from Eurobarometer data and calculates the dif-
ference between those who participate most and least in European elec-
tions. It shows that men are marginally more likely to participate than
women (�3 per cent), the well educated are moderately more likely to
participate than the less educated (�8 per cent) and that high-paid pro-
fessionals and middle-aged persons are substantially more likely to par-
ticipate than the economically disadvantaged and the young (�17 per
cent in both cases). The last suggests that in keeping with general trends
any rise in abstention from European elections has been concentrated
on younger age cohorts. Older voters have continued to participate as
before (Bréchon, 1999, pp. 5–6).

Even if it is debatable how far modest participation in European elec-
tions should in itself be taken as a defect in democratic performance,
does it provide further clues about the under development in the
European arena of the various components of democratic citizenship
considered earlier in the chapter? Here there would seem to be at least
three possibilities, namely that participation is linked to low identifica-
tion with the European arena, to poor knowledge of how it works, and
to institutional defects that would make any sense of European citizen-
ship difficult to exercise even if it existed.

The empirical evidence does not seem to support the view that EP
elections are a kind of running plebiscite on European integration and

Table 3.6 Differential participation in 1999 European elections according
to sociological characteristics. Eurobarometer, no. 52, p. 85

% claim to have participated in Difference
1999 elections

Education
Educated beyond age of 20 66 8
Educated to age of 15 58

Occupational status 64
Manager 46 18
Unemployed

Age
Over 55 62
18–24 45 17

Gender
Men 58 3
Women 55



that modest participation can be taken as a sign of dissatisfaction, low
identification or even hostility to the very idea of applying democratic
politics to the EU by means of a directly elected Parliament (Niedermayer,
1990). A Eurobarometer survey shows that only 11 per cent of those who
do participate in European elections give demonstration of support for
integration as a reason for voting, and only 8 per cent mention support
for a stronger EP as a factor. Conversely only 6 per cent of abstainers give
hostility to integration as a reason for not turning out, while only 4 per
cent claim to be dissatisfied with the EP (Eurobarometer, no. 52, 2000,
pp. 86–8).

There would, on the other hand, seem to be a strong relationship
between how knowledgeable of the EU individuals perceive themselves
to be and the likelihood they will vote in European elections. On aver-
age those with ‘low’ self perceived knowledge of the EU rank the proba-
bility of their participating at just 5.81 on a scale of 1 to 10, whilst those
in the ‘high’ category rank the probability of their voting at 8.45
(Eurobarometer, no. 57, 2002, p. 98).

The third possibility we need to consider is that modest turn-out to
European elections is caused by institutional factors. These might be
characteristics of the Union itself – about which more in a moment – or
of Member States on which European elections depend for at least three
forms of ‘intermediation’ (Franklin, 1996). National electoral systems
are used to administer the poll, to aggregate the votes and allocate seats.
National political parties structure voter choice. And national media
provide most of the information during the campaign.

National parties have been criticised for ‘making a parsimonious effort’
to the point at which one can ask whether there ‘has really been an elec-
tion at all’ (Delwit, 2000, p. 310). The difficulty with low profile cam-
paigns is that it may be necessary to pass a certain ‘threshold of visibility’
in order to achieve ‘cognitive mobilisation’ (Gerstlé et al., 2000). Indeed,
the same criticism might be made of national media, on the grounds that
coverage fails to provide a steady debate or build up to the poll.

There are also reservations about dependence on national electoral
systems. If we are to believe the 40 per cent or so of abstainers surveyed
by Blondel et al. (1998, p. 53) who claim that circumstances, and not
unwillingness, are the main obstacles to their participation, we also
need to question whether national authorities who administer
European elections do everything possible to facilitate turn-out and to
adapt it to the exigencies of modern life. European elections are held in
June when many voters are already on holiday, and Member States that
do not have a tradition of polling on a Sunday have a lower turn-out
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than those which do (Blondel et al., 1998). Mikko Mattila estimates that
just ‘holding elections during weekends and having multiple con-
stituencies in all countries could increase the turnout by approximately
ten percentage points’ (2003, p. 449). As this suggests, specific difficul-
ties that are minor across the Union as a whole, are significant in partic-
ular Member States. Registration difficulties are more serious in Britain,
France and Spain than elsewhere. Discontent with the electoral process
is mentioned by 26 per cent of voluntary abstainers in France, in con-
trast to only 8 per cent across the Union as a whole.

In addition to these apparently trivial but cumulatively significant
causes of low turn-out, it is often argued that it is a structural problem
that European elections are organised into national constituencies, even
though they are choices about an EU institution. Since they are con-
tested by domestic political parties, the counting of votes by Member
State (or in a form that makes it easy to work out what the total is for
each national party across the country as a whole) means that European
elections are an unusual form of national general election: everyone
votes at the same time for more or less the same menu of parties that
dominate national politics, but without any risk that legislative or exec-
utive power will actually change hands.

We will debate the implications of this at some length in Chapter 4. For
the moment it is sufficient to note the claim that it depresses participation
in European elections by confusing the whole nature of the exercise: an
election that is about representation in the European arena is forced back
into a straightjacket of domestic political competition. Whilst, however,
this may affect the quality of electoral participation (assuming we are pre-
pared to make the value judgement that individual ought to vote on
European issues) it is less than clear that it affects its level.

In particular it is questionable that the most plausible alternative – the
allocation of seats at Union level – would produce a higher level of par-
ticipation. By allocating seats by Member State and thus encouraging
national parties to operate as mobilisers for European elections, present
arrangements at least go with the grain of established patterns of ‘brand
recognition’. A key point here is that theories of ‘partisan dealignment’
only posit a decline in the proportion of voters who identify with a
political party or vote for it out of habit. They imply neither the com-
plete disappearance of such voters nor the unimportance of brand
recognition amongst those who pick and choose in different ways at dif-
ferent elections.

If it is unclear that similar familiarity with voters would be enjoyed by
the pan-European party federations (which would presumably be used
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to contest seats allocated in proportion to total votes cast right across
the Union). It is also unclear that a contest whose outcome is decided at
EU level would benefit from feelings of civic obligation to vote that have
developed through political socialisation into the national arena. An
important point here is that there is a key difference between reasons
why people do not vote in European elections and reasons why they
actually do so: whereas abstention is conditioned by a bewildering array
of factors, participation is primarily motivated by just one: a feeling that
voting is an obligation (Eurobarometer, 2000, no. 52, pp. 86–9).

Concluding briefly with features of the EU’s political system that may
discourage electoral participation we have already reviewed the impact
of its divided system of government. In Chapter 5 we will also ask
whether the preference of the EP for consensus over competition is also
a cause of poor electoral linkage. A third argument is that participation
is discouraged by a chain of representation that is so long that the EP
appears ‘remote’ and ‘abstract in its representation of the people’ with
the result that it fails to catch their attention or play a ‘public forum
function’ (Weiler, 1997b, p. 274). Indeed, the ratio between population
and representatives averages 600 000. On the other hand, MEPs who
participated in this survey differed in their own assessment of whether
this really is a problem. One MEP put the contrary view as follows:

It is a big mistake to believe the closer the level of government is to
the people the greater is the capacity of the representative. Problems
that affect people have a variety of dimensions of which the localised
is just one. MEPs have a unique capacity to represent people in the
management of problems of transnational scope that touch ordinary
lives.1

Amongst examples of a transnational ‘case-load’ cited by this respon-
dent and other MEPs were interventions on behalf of citizens concerned
about the cross-national recognition of qualifications, the entitlement
of one partner to pension rights acquired by the other in another
Member State, and, of course, access to justice in other Union countries.2

Conclusion: the ‘no demos’ thesis revisited

It is one thing to observe that the EU makes decisions that profoundly
affects the lives and values of individuals. It is another to show that it
engages with them as citizens. This chapter has appraised the Union
against two tests of democratic citizenship. Using a test derived from
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‘modified consociationalism’ (EUDA Test 1) the chapter confirms the
sensitivity with which national definitions of democratic citizenship
are for the most part treated by Union institutions. Yet there are two
difficulties:

● The claim of the Union to have a law that takes priority over national
law extends to constitutional provisions including, for example, Bills
of Rights constitutive of national citizenship.

● However much care they take to avoid intentional encroachments on
national arrangements for democratic citizenship, Union institutions
may have unintended consequences for them. By altering balances in
domestic arenas between executives and legislatures, and the centre
and the regions, they change how the individual is governed within
Member States.

Much of this chapter has, however, been concerned with a second test,
namely whether the EU has developed an agreed form of democratic
citizenship of its own that individuals can use in practice (EUDA Test 7).
Its conclusion is that democratic citizenship at Union level remains
problematic in relation to the following measures:

● Identification with the EU remains weak and uneven.
● Existing evidence only allows us to make tentative judgements whether

there is adequate trust in institutions or between co-participants for
effective democracy at Union level.

● Rights needed for the exercise of democratic citizenship at Union
level are still open to some degree of arbitrary interference at national
level, though this is rare in practice. Progress towards the agreement
of a Bill of Rights at Union level has been mixed. At the time of writ-
ing the Charter remains in legal limbo, available for use by the ECJ,
but not formally incorporated into the Treaties.

● Low public knowledge of the EU’s political system is a particular
concern given that citizens are called upon to elect the EP every five
years. Of course the cognitive capabilities presupposed by many
models of democracy (both aggregative and deliberative) would in
their pure form be immensely burdensome of any citizenry. They are,
therefore, normally met through mechanisms of simplification and
intermediation. But that only raises the questions how far have such
mechanisms developed in the European arena? We will examine this
in Chapter 5.
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● Low voter turn-out to European elections may not be as troubling as
it often appears to be, but what is clear is that the progressive empow-
erment of the European election since 1979 has hardly inspired an
increase in participation.

The first component (low identity) is often taken to mean that the EU
has no ‘demos’. The ‘no demos’ argument might, in turn, suggest our
Democratic Audit need proceed no further. Whatever subsequent chap-
ters may do to show that Union institutions satisfy certain procedural
condition of democracy, this chapter has seemingly demonstrated that
it fails the membership conditions: it does not rule over a group of indi-
viduals that consider themselves to be a ‘people’. However, the problem
is at once more and less serious than this suggests. It is more serious to
the extent this chapter has discovered a second reason to doubt that the
EU has a ‘people’, namely a citizenry that lacks the civic capabilities pre-
supposed by its putatively representative or participatory institutions.
Indeed, it has been argued that it is here (rather than in any insuffi-
ciency of identity) that the ‘no demos’ problem really lies. On the other
hand, the seriousness of low identification with the EU is reduced by the
absence of any evidence that it translates into widespread refusal to
accept its decisions as collectively binding (see p. 57). Not the least rea-
son why that aspect of the Union’s under-developed demos has limited
practical implications is that the Union uses consensus procedures that
reduce the need to identify in order to accept. It follows that weak iden-
tification with the EU’s political system makes it more and not less
important for any Democratic Audit to focus on Union institutions and
their procedures. It is to this task the remainder of the book now turns.
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4
Consent

Introduction

Most accounts of democracy in the European Union (EU) jump straight
into an appraisal of standards under a given set of Union institutions.
This omits the prior and arguably more important question of whether
the processes by which Union institutions are formed are themselves
democratic. Of course, not all matters of institutional design are deter-
mined by ‘decisions’ as opposed to adaptation, bricolage, or cumulative
unintended consequences. As with many other political orders, academ-
ics debate whether ‘evolution’ or ‘moments’ have been the more impor-
tant (Ackerman, 1998) in shaping the EU’s institutional development
(Christiansen et al., 2001; Moravcsik, 1998).

Amongst mechanisms by which the Union makes choices about
institutions are Treaty formation, the interpretation of Treaty texts by
the European Court of Justice (ECJ), inter-institutional agreements
between the Commission, Council and Parliament and definitions by
each of those bodies of their own rules of procedure. This chapter will
concentrate on Treaty formation. Chapter 8 will consider the role of the
ECJ. Chapters 6 and 7 will have much to say about inter-institutional
practices. This chapter opens with a discussion of what democratic stan-
dards should be expected of procedures for choosing EU institutions. It
then goes on to review the main stages in Treaty formation, namely
Intergovernmental Conferences (IGCs), ratifications by referendums
and national parliaments, and recent experiments in the use of
Conventions to deliberate options for Treaty change.



The EU, democracy beyond the state and 
the problem of institutional choice

Any political system needs a means of deciding what Rawls calls the 
‘circumstances’ or basic conditions of politics (Weale, 1999, p. 8),
including rights, duties, rules of the game and distributions of autho-
rised power. It follows that there are two forms of consent giving in any
democratic system: first, consent to an institutional design; and, second,
consent to particular political leaderships that assume powers allocated
under that institutional design.

The two kinds of consent raise distinct issues for democratic politics.
One reason for this concerns the non-neutrality of institutions. Once
chosen, institutions mobilise biases that are hard to reverse. They lock
actors into forms of path dependence by encouraging citizens and soci-
ety to sink investments in particular capabilities or patterns of organisa-
tion, further development of which offers increasing returns, deviation
from which incurs exit costs (Pierson, 2000). Another striking aspect of
the non-neutrality of institutions is that wherever politics are multi-
dimensional (there is more than one scale of values that actors care
about) the key determinant of outcomes is not the preferences of actors
but the rules by which those preferences are aggregated (McKelvey,
1976). Indeed, institutions often have circular, self-perpetuating charac-
teristics. They shape identities by which they and their policy addressees
bond together as a group; norms by which behaviour and performance,
including their own, are judged (March and Olsen, 1995); causal beliefs
about economy and society that guide demands for collective action
(Kahnemann et al., 1982); and feedback loops by which citizens can
respond to past experiences with a political system by feeding new
inputs into it (Easton, 1957).

A key difference between the EU and its Member States is that the 
latter focus the politics of consent on periodic opportunities for voters to
choose political leaderships. The former focuses them on questions of
institutional design. Whereas national politics are dominated by the
choice of governments within more or less agreed political systems, the EU
does not have a political leadership that is popularly authorised as a whole
or specifically for the purposes of exercising power in its institutions. Yet,
it often calls upon the public or its representatives to authorise redesigns of
its institutions, which have been frequent in the last twenty years with the
Single Act (1986), the Treaty on European Union (1992), the Amsterdam
Treaty (1997) and the Nice Treaty (2000), and a fifth Treaty change in
preparation at the time of writing. Not only is the EU probably a more
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self-consciously designed political system than many of its Member States,
there is also something to be said for prioritising forms of consent-giving
differently at the two levels. As long as there are good reasons for the EU to
operate a form of consensus democracy, there will be limits to how far its
political leadership can be chosen and changed as a collective. On the
other hand, a focus on giving consent to choices of institutional design is
understandable in so far as the institutions of European integration are
more contested than those of its Member States. That is to say they are less
likely to be seen as ‘natural’ and ‘given’, and more likely to be regarded as
intentional acts of contemporaneous will formation.

How should a Democratic Audit go about appraising mechanisms for
choosing EU institutions? One test is that institutions should be selected
by a means that allows the people to see themselves as authors of those
institutions (Habermas, 1997). There are also good reasons for believing
that ideal conditions for authorising political systems should be power
blind and to some degree interest blind. All prospective members of 
a political system should be equals at the point of consent-giving. Not
only is political equality a part of the core definition of democracy 
(see p. 10), but any process of authorisation, if it is to be acknowledged 
as just, needs to avoid the circularity of assuming the very power distri-
butions that are to be authorised. Since, moreover, institutions 
are intrinsically non-neutral and difficult to reverse, it becomes all the
more important that there should be equality of voice and choice at 
the moment they are established. Given that institutions are supposed to
be useful it may be a bit much to expect those forming them to operate
from behind a ‘veil of ignorance’ (Rawls, 1993) as to their likely distribu-
tion of benefits. But even the most hard-bitten utilitarian would be pushed
to deny that any process of choosing institutions should enable those
expecting to live under them to answer two questions and not just the one
that is associated with a calculus of interests: the question ‘how will 
I benefit?’ will always need to be accompanied by the question ‘how can 
we agree [on] ways of regulating our lives in common that we all acknowl-
edge as legitimate?’ (Habermas, 1996). What is distinctive about the latter
question is that it cannot be answered by the exercise of power or by 
reference to personal benefits but only by deliberation of shared values.

Such ideal conditions of institutional choice are everywhere difficult
to deliver. Political systems are ships that need to be built at sea. The
double move of aggregating interests in different institutional solutions
and deliberating shared criteria for acknowledging them as just is hard
to execute. Indeed, many systems face the problem of how to deal with
contradictory but equally reasonable views of what is needed to make
them legitimate (Rawls, 1993). Not only does the EU clearly fall into that
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category (Lord and Magnette, 2004), but commentators continue to
dispute whether choices about EU institutions acts of delegation or of con-
stitutionalisation (Moravcsik, 1998; Pollack, 1997a; Weiler, 1999, 2002)?
Whereas constitutionalisation connotes a decision to establish an institu-
tional order that has some autonomy of its parts and a legitimacy of its
own in its origination and enforcement of norms, delegation connotes a
decision to lend powers and legitimacy to another body only so long as it
performs a specific mandate that is not of its own choosing. Whereas con-
stitutionalisation entails a decision to combine with others in a polity that
will play some part in defining the rights, values and identities of all, dele-
gation implies no more than a contract to create a shared institution to
solve a handful of collective action problems of a practical nature.

Widespread use of the term ‘Constitutional Treaty’ indicates a studied
ambiguity on the issues raised by the last paragraph, a huge agreement to
disagree, only made possible, as Joe Weiler has so cogently argued (2002),
by a ‘constitutional tolerance’ between those who could, if they really
wanted, explore the explosive consequences of contradictions between
understandings of the EU as delegated and constituted authority. We will
return to this problem in the conclusion. For the moment it is sufficient
to note that it renders forlorn any expectation of identifying just one set
of standards by which to assess the democratic qualities of procedures by
which Union institutions are chosen. If the choice of EU institutions is an
act of delegation it would be sufficient to appraise procedures used by the
following Democratic Audit test set out on p. 28 How far are national
democracies able to shape and control the institutional design of the European
Union by means of their own choosing (EUDA Test 2)? If, however, the design
of EU institutions amounts to constitutionalisation, it will also be neces-
sary to show that individuals can engage directly at Union level to shape
and control the rights, values and identities (Wiener and Della Salla, 1997)
by which they are constituted into a new polity; and that they can do that
deliberatively as equals. This implies a very different test, namely: How far
can individuals and groups influence questions of institutional design at Union
level, according to deliberative processes that bring them into direct communica-
tion with one another, regardless of boundaries between national democracies
(EUDA Test 8)?

Intergovernmental conferences

If democracy at Union level is to follow the national experience in being
fashioned out of pre-democratic political forms (Manin, 1997) the latter,
in its case, will surely be international conferences traditionally used by
states to negotiate Treaties. The procedure for using Treaty changes to
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make decisions about EU institutions is as follows: changes to EU
Treaties have to be unanimously agreed by a ‘conference of the repre-
sentatives of the governments of the Member States’ commonly known
as Intergovernmental Conferences (IGCs). They then have to be ‘ratified
by all Member States in accordance with their constitutional require-
ments’ (Article 48). Any one Member State or even the Commission may
submit proposals for the amendment of the Treaty, and a simple major-
ity of Member States is sufficient to convene an IGC. Some of the 
most trenchant critiques of democratic deficits in European integration 
have been directed at IGCs as means of making institutional choices.
The following are examples:

1. Decisions about EU institutions are made over the heads of the people
who have few opportunities to shape the agenda of institutional choice
or participate in any deliberation of options. Citizens do not appear to
have much say in how they are constituted into a European political sys-
tem (Wiener and Della Salla, 1997). Those who see EU Treaties as having
constitutional features find, it disturbing that they should be produced
by the secretive proceedings of an international conference (Curtin,
1993, p. 66). The opacity of the Treaty formation process deprives the
Union of many of the benefits of public authorisation such as a clear
understanding of what an institution is for, of how to judge its perform-
ance and of whom to hold responsible for what. Thus the seeds of many
of the democratic deficiencies most commonly alleged against EU insti-
tutions may be found in impoverished opportunities for public partici-
pation and debate in the processes by which they are designed in the first
place. A stronger version of this criticism is that publics have not just
been left out, they have been deceived on questions of EU institutional
design. Elites have preceded by stealth without fully informing their
publics, all in the expectation that the lock-in effects of institutions
would make them hard to change once citizens woke up to the European
political system that had been constructed behind their backs.

2. IGCs fall foul of the argument that those who are likely to hold
power in institutions should not have the decisive say on questions of
institutional design (Elster, 1998, p. 117). In assigning powers to Union
institutions, IGCs do not just assign them to the supranational
Commission, European Parliament (EP) and ECJ, but, crucially, to the
collective of governments in the Council and European Council, much
the same actors, in other words, as those who negotiate Treaty change.
Whether Treaty ratification by national parliaments or referendum is an
adequate check on this is a matter we will examine later on.
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3. IGCs have no moments of power or interest blindness. The Liberal
Intergovernmentalist account of Treaty formation (Moravcsik, 1998)
argues that outcomes of IGCs follow the power and preferences of the
largest three Member States at most, sometimes just the largest two.
Since these are best placed to manage on their own or bilaterally, smaller
Member States have little alternative to accepting that if European inte-
gration is to be used to solve collective action problems, it will have to be
on the terms of the larger. This should be a caution to those who con-
fuse Liberal Intergovernmentalism as an explanation of European
Integration with Consociationalism as a normative standard for demo-
cratic rule by the Union. Far from the one delivering the other, the two
could not be further apart. The latter if it is to be a democratic standard
is committed to political equality between its units of value, which, in
the case of the EU, would be the Member State democracies of the
Union.

4. IGCs are governed by decision-rules that make no distinction
between first-time agreement and subsequent amendment of the Treaties.
In both cases, unanimous consent of Member States is needed. This allows
a few who benefit from an established policy to veto its alteration even
where it has become oppressive to others. Fritz Scharpf describes the prob-
lem thus

In an ideal-type majoritarian democracy, decision-rules do not
discriminate between actors seeking to change an existing policy and
others defending its maintenance. However as constitutional checks
and balances and the number of veto players increase, symmetry is
lost to the advantage of the defenders of status quo policies. In the
European Union this asymmetry is in fact more extreme than in any
national constitutional democracy … As a consequence policies will
be maintained and need to be enforced even though there would be
no chance of having them adopted now under the original decision
rules, or even by a plurality vote. (Scharpf, 2003)

It might be objected to this that the EU should not follow majoritar-
ian but consensus standards. But therein lies the rub: if it is accepted
that the EU ought to be run as a consensus democracy, it is hard to 
justify decision-rules that in observing the formalities of unanimity in
fact sustain outcomes that are not even favoured by a bare majority, 
let alone a supermajority. Although minority protections are a part of
consensus democracy it is important that they should not be confused
with minority ‘rule’: it is by no means clear that rights or entitlements
will be at stake in all attempts to block Treaty change and, even where



they are, the frustrated majority may feel at least as strongly that its
rights are being disregarded by the status quo as the protected minority
feels it has an entitlement to defend. The EU may well have to address
the symmetry of rights between those ‘seeking Treaty change’ and those
seeking ‘Treaty maintenance’ in the future as the number of veto players
grows with enlargement and the weight of the status quo increases with
the acquis of previous Treaty formation. The decision rule for constitu-
tional change in many Federal systems is a simple majority of the whole
and an oversized majority (maybe 80 per cent) of the component states. 
If that is too overtly Federal for the Union it could consider some com-
bination of the following: sunset clauses on existing Treaty provisions,
so that it is renewal of the status quo, rather than its amendment, that
requires unanimous consent; greater use of flexible integration,
enabling particular groupings of states to contract into agreements 
that can subsequently be changed by less than unanimous agreement
(Scharpf, 2003); and ‘lighter Treaties’ that seek to specify less policy
detail in a format that can only be changed by subsequent Treaty
amendment.

Some of the foregoing difficulties were brought out by the one IGC
within the period covered by this Democratic Audit (1998–2003), that
concluded by the Nice European Council (December 2000). The main
outcomes of the IGC were as follows.

● The number of Commissioners was equalised at one per Member
State. Council votes and EP seats were allocated as set out in Table 5.1.
Overall, this was a re-weighting of the Commission in favour of
smaller states, and of the Council and EP in favour of larger ones.

● Majority voting and Co-decision were extended but only modestly.
One observer summarises the outcome thus: ‘Nice was able to remove
from unanimity to Qualified Majority Voting (QMV) only 27 (and
not the most important) of the 75 remaining items. The Co-decision
procedure became applicable for only seven provisions that changed
over from unanimity to QMV. The IGC was unable to extend the 
Co-decision procedure to legislative matters which already come
under the Qualified Majority rule, like agriculture and trade policies’
(Yataganas, 2001).

● The Council would henceforth need a double – and possibly even a
treble – majority for QMV decisions. The majority would have to
include between 71.31 and 73.91 of the bloc votes allocated to
Member States (depending on which of the anticipated accession
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countries joined) and a majority of Member States. Any Council
Member would, in addition, be entitled to request ‘verification’ that
it represented at least 62 per cent of the population of the Union.

● The European Union Charter of Fundamental Rights was not incor-
porated into the Treaty.

These outcomes provoked much soul-searching about the process of
Treaty formation by IGC. Far from meeting deliberative ideals, it would
be hard to present Nice as a principled reshaping of Union institutions
in accordance with explicit criteria that were either publicly defended or
consistently applied. As a Member of the Swedish negotiating team has
put it: ‘there were no objective criteria for the changes. The degressivity
[of the voting weights in the Council and EP] is not consistent. The pro-
portion between an increase in the population … and the increase in
weights is erratic’ (Moberg, 2002, p. 275). Moreover there were anom-
alies in the treatment of the accession states. Romania was given fewer
votes in the Council, and the Czech Republic and Hungary fewer seats
in the Parliament, than their population benchmarks amongst existing
Members States (Gray and Stubb, 2001). Nice thus failed to represent
those who were not ‘at the table’, those who were likely to be affected by
its decisions without having formal rights of representation there. One
explanation is that ‘conflict avoidance’ substituted for deliberation of
institutional principles. Thus Moberg continues

All parties were aware that the issue of voting weights was the most
sensitive of the conference … [but] there was very little common
analysis.… Delegations were not always fully aware of the effects 
of various proposals. The French Presidency did not present any 
concrete proposals until the final meeting at Nice. The package was
wrapped up after other issues had been thrown in. (Moberg, 2000,
pp. 265–6)

Another explanation is that there was a logic to what was decided at
Nice, but it was presentational rather than principled. Thus George
Tsebelis and Xenophon Yataganas argue that the decision to adopt a
triple majority rule for voting in the Council could only have been opti-
mal from a point of view of allowing each government an element of
‘cover’ in presenting the deal domestically (Tsebelis and Yataganas, 2002,
p. 293). The majority of Member States criterion allowed small state gov-
ernments to fend off criticism for agreeing to a re-weighting of Council
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votes in favour of the large. And the 62 per cent of population criterion
helped the German government avoid criticism of a re-weighting that
did not address the under-representation of a reunified Germany.

To reach a definitive assessment we need, however, to be clear that
IGCs neither stand alone in the process of Treaty formation nor have
they remained fixed over time in relation to the procedures that precede
and follow them. For example, the Amsterdam IGC was prepared by 
a ‘reflection group’ consisting of two representatives of each head of
government, a representative of the Commission, and two observers of
the EP. As we will see, this arrangement has now been replaced by an
experiment with a Convention that is public and more diverse in its
composition. A second source of variation is that whilst it seems now 
to be the norm to use referendums to ratify accession to the EU (nine 
out of ten countries due to accede in 2004 scheduled referendums),
countries vary in whether they use referendum or parliamentary vote 
to ratify subsequent Treaty changes. It is to Treaty ratification that we
now turn.

Treaty ratification

One advantage of using referendums to ratify Treaty change is that they
provide a direct and compelling form of consent to decisions on
European integration: the question is taken on its own and referred
directly to the public. Yet the empirical evidence suggests that such
opportunities for deciding a particular question of European Integration
on its own merits do not translate unproblematically into patterns of vot-
ing uncontaminated by domestic considerations. Franklin et al. (1994, 
p. 487) found that in all countries which put the Treaty on European
Union (TEU) to referendum, ‘yes’ and ‘no’ votes were significantly corre-
lated with the popularity of the domestic governments of the day and
with patterns of partisan support within national politics: ‘yes’ voters
were four times more likely than ‘no’ voters to be supporters of parties of
government. It is not only elections to the EP – but referendums on issues
of European integration – that would seem to have the second-order
characteristic of being dominated by some other political game.

Another advantage of using referendums is that EU Treaties do not
simply transfer powers between the national and European levels of
government. As seen, national governments are amongst the principal
beneficiaries of the act of delegation, since they participate so intimately
in the exercise of many of the powers transferred to the Union. The result
is that EU Treaty changes can also redistribute powers within Member



States, from legislature to executive and from regions to the centre. To the
extent that national parliaments are ‘executive dominated’, parliamen-
tary ratifications of EU Treaty changes effectively allow governments to
approve extensions to their own powers, albeit at a risk of electoral cost.

Referendums at least do something to take the decision out of the
hands of governments, though how much depends on the discretion
left to governments to determine timing, the nature of the question and
even whether an issue of European integration is to be put to referen-
dum at all. Needless to say this varies markedly across Member States.
Only in Ireland is there a constitutional requirement to decide all EU
Treaty changes by referendum. Other Member States, notably Germany,
have taken a principled position against the use of referendums. In
between are many Member States where the use of referendum requires
a judgement of whether the Treaty change is sufficiently contentious.
Denmark in 1987 raised the further possibility of a referendum being
used to appeal to the people to reverse a parliamentary vote against rat-
ification. In still other cases, the conditions that determine the calling of
referendums are unclear and suspicion remains that they are used more
opportunistically than in search of authentic public authorisation.

Opponents of integration frequently complain of referendums being
used to put the same question back to the electorate until it gets the
desired result. From another point of view, however, sufficient adjust-
ment to proposed Treaty changes (as effectively happened when the
Edinburgh European Council had to find a means of dealing with the
rejection of the TEU by Denmark in June 1992) to convert sufficient ‘no’
voters into ‘yes’ voters to obtain ratification is a defensible exercise in
democratic responsiveness.

An argument often made for ratification by national parliaments is
that Treaty changes are complex deals spanning many policies and insti-
tutions. They are not, in other words, easily reduced to a simple
‘yes’/‘no’ choice of a referendum question. Of course, the force of this
argument is reduced to the extent national parliaments are themselves
only given a take it or leave it choice over Treaty texts negotiated by the
European Council. Yet, it does not disappear altogether. National parlia-
ments are able to amend national enabling legislation if not the Treaty
itself, and many have used ratification to demand an amelioration 
in their own powers of decision and participation on EU matters.
Moreover, a law of anticipated reactions may operate in which the 
negotiations themselves are used to align draft Treaties to the risks of
domestic rejection. In this respect, ratification by national parliaments
and by referendum offer contrasting strengths and weaknesses.
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National parliamentary ratification offers the possibility of continuous
and structured dialogue between the ratifier and negotiator throughout
the process of Treaty formation. Up to the time of the TEU there was
much unevenness both within and across Member States in the partici-
pation of national parliaments in the negotiation of Treaty changes.
Thus the British Government’s boast that the House of Commons
debated the negotiation of that Treaty for 204 hours over 23 days (House
of Commons Debates, 20 May 1993, col. 381) has to be qualified by its
refusal to make available to parliament what was perhaps the most
important document to the Political Union negotiations, the draft
Treaty produced by Luxembourg Presidency in June 1991 (quoted
Sverdrup, 2002, p. 128). By the time of Nice, however, it was common
for most national parliaments to receive reports, question ministers and
debate options for institutional change throughout the negotiation of
Treaty change. A questionnaire conducted by the Swedish Presidency of
Conference of the Parliaments of the EU (COSAC) found that several
(Austria, Belgium, Italy, Germany, Luxembourg, Portugal and Sweden)
passed plenary resolutions or adopted committee reports (as many as 20
in Finland’s case) on issues such as the incorporation of the Charter into
the Treaties, the scrutiny role of national parliaments themselves, and
delineations of competence in EU decision-making. Indeed, it is possible
for a national parliament to sustain influence right up to the ‘endgame’
of IGC negotiations. The European Affairs Committee of the Swedish
Parliament held ‘telephone conferences with the Swedish negotiators’ in
the final stages of the Nice negotiations (Sveriges Riksdag, 2001).

During the preparations for the Nice IGC several national parliaments
also included some element of ‘public hearing’ in their deliberation,
though, it has to be said, with varying degrees of originality and open-
ness to spontaneous influence from those outside organised channels of
civil society. Amongst the most adventurous were the Scandinavian
national parliaments all of which ‘took public hearings to the people’ by
organising them in a number of provincial centres. For its part the Irish
Parliament ‘placed an advertisement in national newspapers inviting
written submissions by members of the public who might wish to con-
vey their views on the matter’. In so doing it thought it was responding
to a complaint that in considering the Amsterdam Treaty it had only
‘invited presentations from organisations it knew would be interested’
and not from the ‘public in general’ (ibid).

How national parliaments participate in the formulation of nego-
tiating positions for IGCs depends, however, on the nature of executive–
legislature relations in Member States. Some national parliaments make



representations that reflect high levels of control over their own business
and the inclusion of parties of opposition in opportunities for policy
shaping. Thus during the Nice IGC the European Affairs Committees
(EAC) of the German Bundestag was sufficiently emboldened by an
inter-party consensus to put the incorporation of the European Union
Charter on Fundamental Rights on to the agenda for plenary debates no
fewer than four times. In more majoritarian systems any national par-
liamentary influence is likely to be confined to the governing majority
and is unlikely to be deliberated or even transparent to the wider repre-
sentative body. Thus the outcome of the Maastricht European Council
was hostage until the last moment to a parallel negotiation between the
British Prime Minister and a Cabinet Minister (Michael Howard) who
would probably have resigned with significant support from the wider
parliamentary party had the UK not secured an opt-out from the social
chapter of the TEU (Forster, 1999, p. 92).

In contrast to the continuous but calculable pressure on governments
to align IGC outcomes to national parliamentarians responsible for rati-
fication, the appeal of referendums lies precisely in greater uncertainty:
with less control or information about the views and behaviour of the
ratifier or even of who exactly the latter will be once the vagaries of
voter participation and abstention are taken into account, governments
may have to anticipate a wider range of possible objections while nego-
tiating Treaty changes. Before concluding that the strength of each
mode of ratification is the other’s weakness, we need, however, to note
that they are not altogether mutually exclusive. Not only are many ref-
erendums on EU Treaty change only advisory, national parliaments may
have an impact on the negotiating dynamics of IGCs, even where it is
acknowledged that a referendum will be decisive in providing authori-
sation. This follows from the finding above that significant numbers 
of voters will follow the position in a referendum of the parliamentary
parties they support.

Overarching problems specific to using referendums and national 
parliaments to authorise Treaty changes are difficulties common to
both. As seen earlier, both methods of ratification limit the role of the
public or its representatives to a ‘take it or leave it choice’ structured by
others. In other words they confer veto powers but only limited and
indirect agenda-setting powers: the power to say ‘no’ is more evident
than the power to shape the choice itself. Indeed, as also seen, the 
formal position is that national parliaments and electorates can only
accept or reject, and not amend, what has been negotiated by the
European Council. This is a constrained choice indeed where Treaties are
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complex package deals in relation to whose individual elements
national parliaments and publics might in an ideal world want to
choose differently; and, particularly for small Member States, where the
fait accompli of a package defended by a united front of governments
weighs heavily against the uncertainties of provoking a crisis in the 
integration process, or even of raising questions about the continued
membership of countries unable to ratify. Both methods of ratification
also fragment debates on institutional questions on national lines rather
than bring them together into a European public space. Habermas 
has thus argued ‘a real advance would be for national media to cover the
substance of relevant controversies in other countries, so that all
national public opinions converge on the same range of contributions
to the same range of issues’ (Habermas, 2001). It is, however, worth 
noting that the first problem has been softened somewhat since Treaty
ratifications have ceased to be single shot games (Sverdrup, 2002). 
This allows some scope for rumblings of discontent from previous 
ratifications to feed into agenda-setting subsequent Treaty change.

Towards the convention method

The foregoing criticisms of Treaty formation imply a need for greater
participation of the public or its representatives at an earlier stage than
ratification. Footprints of autonomous organisations of civil society are
to be found in the TEU (Mazey and Richardson, 1996, p. 126). Yet, the
Reflection Group phase of the Amsterdam IGC (1995–6) probably pro-
vides better evidence that EU Treaty formation is now a target for lobbies
and advocacy coalitions. In their study of the phenomenon, Sonia
Mazey and Jeremy Richardson found contributions addressed the shape
of integration including deepening, enlargement, variable geometry and
subsidiarity (ibid., p. 130). They did not, in other words, merely enu-
merate narrowly defined wish-lists. Moreover, many were ‘bargainable
and tradable’, open-minded and focused on influencing the ‘framing’ of
problems at an early stage of discussions about Treaty change.

Lobbies and advocacy coalitions can, however, only bring greater 
pluralism to the framing of options for institution design. They cannot
in themselves provide the structured representation and deliberation
needed to make the process of agenda-setting more democratic. It was 
in part to meet this difficulty that the EU has recently experimented
with Conventions. The Cologne European Council (European Council,
1999a) appointed a convention to draft an EU Charter of Fundamental
Rights. The Laeken European Council (European Council, 2001)
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appointed one to consider options for the institutional development of
the Union after 2004. The latter produced a draft constitution that inter
alia seeks to

● redefine the values and objectives of the Union;
● incorporate the Charter of Fundamental Rights;
● classify competences as those exclusive to the Union, those shared

between the Member States and the Union, and those where the
Union is merely an arena for the co-ordination of national powers;

● change procedures for designating the political leadership of the
Union by creating a more fixed Presidency of the European Council,
creating the post of European Foreign Minister, strengthening 
the powers of the Presidency of the Commisison, and clarifying 
the linkage between the choice of Commission President and the 
outcome of European elections;

● change decision-rules through further extensions of majority voting
and Co-decision, and, crucially, through a simplification of QMV
thresholds to a majority of Member States representing at least 60 per
cent of the Union population;

● alter how Member States are represented in Union institutions by
removing the right of each state to a voting member of the College of
Commissioners and by asserting that representation in both Council
and EP should be based on the principle of digressive proportionality
(European Convention, 2003c).

Table 4.1 shows how the composition of the two conventions was
similar in all but two important respects. On the one hand, the Charter
Convention had more choice over its own leadership. The Cologne
mandate left it to choose its own Chair and envisaged a Praesidium 
consisting of the Chair and four others elected from each of the 
‘delegations’: national parliaments, representatives of heads of Govern-
ment, the EP and the Commission. In contrast, the leadership of the
Constitution Convention was largely shaped by the decision of the
Heads of Government to designate a President and two Vice Presidents
who would then be joined by nine others in a Praesidium. Since it was
stipulated that the nine had to include the representatives of the Heads
of the three Governments due to hold the Council Presidency during
the lifetime of the Convention, the latter was only able to choose six out
of 12 Members of its own Praesidium. On the other hand, the Laeken
declaration did at least allow 13 candidate countries’ representation in
the Constitutional Convention on the same numerical basis as existing
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Members, even though it also established they could not prevent 
existing Members reaching agreement. In contrast, the mandate from
the Cologne European Council establishing the Charter Convention
only allowed for an exchange of views with candidate countries.

A number of claims have been made for how the ‘Convention
method’ can improve democratic standards at the agenda-setting stage
of IGCs. One is that Conventions are more diverse in their composition
than IGCs and thus widen access to the agenda of institutional change.
Representatives elected by the public to national parliaments are for the
first time directly included in face-to-face discussions in a setting that

Table 4.1 Composition of the Conventions

Charter Convention Convention on the
future of Europe

Designated — President (V. Giscard 
leadership D’Estaing) and 2 Vice 

Presidents (G. Amato and 
J.-L. Dehaene) appointed by
European Council

National 30 (2 representatives 30 (2 representatives of 
Parliaments of each national each national parliament)

parliament)
Representatives of 15 (1 per Member State) 15 (1 per Member State)
the Heads of
Government

European 16 16
Parliament

European 1 2
Commission

Candidate Not full Members 39 (2 representatives of each
countries national parliament and one

of each head of government)
TOTAL of ordinary 62 105
members

Praesidium
The Chair of the The President and two Vice
Convention Presidents

� �

The elected chairs Representatives of the 
of the four ‘delegations’: heads of the three 
National Parliaments Governments due to hold
National Governments the Council Presidency
European Parliament �

European Commission 6 chosen by the Convention
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involves others from right across the unit of shared rule. Since each
national parliament is allocated two representatives who in turn have
two alternates, parties of opposition are also included in a deliberation
on EU Treaty reform previously monopolised by national parties of gov-
ernment with access to the Council of Ministers and European Council.
Indeed, in the case of many national parliaments, the two Convention
Members (or four including alternates) have attempted to speak to 
positions developed by their EACs on which all parties are represented.

Although the Convention method is some way from achieving a veil of
ignorance or from excluding those who will exercise power in Union
institutions from their design, the inclusion of national parliamentarians
at least puts some pressure on ‘insiders’ to justify what they want from
institutional design to representatives elected at another level of govern-
ment whose powers are more likely to be circumscribed than expanded by
Treaty change. Moreover, the closer the European Council keeps to the
Convention text, the more national parliaments will find that the text
they are called upon to ratify resembles that to which they had input at
the agenda-setting stage. Andreas Maurer has used data from written
contributions and amendments to analyse how active were different
categories of representative in the two Conventions. Amendments to 
the Charter Convention indicate parity of activity between national
governments, national parliamentarians and Members of the European
Parliament (MEPs). By the time, however, of the Convention on the
Future of Europe, written contributions from national parliaments
matched those of the EP and national governments put together (Maurer,
2003c). This would suggest, first, growing familiarity and confidence on
the part of national parliaments with their inclusion in the Convention
method; and, second, that they have, indeed, found it worthwhile proac-
tively to shape options for the design of EU institutions.

In comparison, say, with the reflection group which prepared the
Amsterdam Treaty, the Conventions have also given greater weight to
MEPs in their role as representatives elected at the level of the Union
itself. Above all, they have included them as full members and not just
observers. In all, the Conventions have diluted the control of national
governments over the agenda of institutional change by shrinking their
direct representation to between 15 and 25 per cent of the total, rising 
at most to 50 per cent if national parliamentarians from government
parties are also included, and delegates from candidate countries 
disregarded.

The decision of both Conventions to proceed by consensus also
precludes monopoly control of any one group, such as national
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governments, on the agenda of institutional change. Although the
meaning of consensus was imprecise in both cases, it would have been
hard to claim consensus in the face of widespread disagreement from
any one of the main constituencies, namely the national parliamentari-
ans, the MEPs or national governments themselves. Yet, from another
point of view, the organisation of the Conventions around institutional
interests, albeit of public representatives directly or indirectly elected to
various levels and branches of government, is a source of criticism.
Neither Convention was a cross-section of society, gender-wise, socio-
logically, professionally, ethnically or generationally. Nor did either
have a democratic mandate beyond a task designated by the European
Council, and the appointment of individual members by elected parlia-
ments and governments. The whole and the parts both operated at the
end of extended lines of delegation from voters. It is by no means clear
that if the European public were asked directly to elect a Constituent
Assembly it would choose a body whose composition resembles the
Convention. Rhetorical conflations of the two terms need to be treated
with caution.

Another claim is that Conventions are better settings than IGCs for
the application of deliberative standards to EU Treaty change. Both con-
ventions made self-conscious attempts to operationalise deliberative
standards. Possible evidence of success is provided by the comparative
ease with which the Charter Convention developed a code of EU rights,
in contrast with several failed attempts even to put such an initiative on
to the agenda of Treaty change when it had been assumed that any
negotiation would have to be between representatives of heads of gov-
ernment.3 This is consistent with the view that bargaining formats will
struggle to answer certain questions of institutional design and that the
Convention method has allowed the Union to plug the gap.

Yet, neither Convention made a full transition from bargaining to
deliberation. As will be discussed more fully in a moment, any notion
that deliberation and bargaining could be neatly separated into two dis-
tinct phases corresponding to Conventions and IGCs was always likely
to prove problematic. In the Constitution Convention, deliberations
often showed an awareness of who were likely to be pivotal or strategic
actors under the decision-rules of the subsequent Convention–IGC. 
Paul Magnette takes up the story

On each and every subject, the British Government drew lines in 
the sand. It clearly indicated, through its representative in the
Convention, the limits it would not surpass. President Giscard
implicitly encouraged this attitude by giving Peter Hain a key position
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in the debates so that some observers called him the ‘shadow
President’ of the Convention. The Conventionals were induced to
anticipate the IGC and limit their ambition. Deliberation took place
under the shadow of the veto. (Magnette, 2003b)

Although there were efficiency gains from limiting discussion to an
envelope of negotiable solutions, it is less clear this corresponded to 
the deliberative ideal of a free-range public space in which all options
can be considered and all views and representatives are equal, whether
pivotal or not. Indeed, strategic behaviour can be seen in the internal
dynamics of the Conventions, even where there was no evident need to
anticipate the external bargaining contexts of subsequent IGCs. Justus
Schönlau’s research of the Charter uncovers an example of a straightfor-
ward vote trade in the form of an agreement by the centre right and left
of the EP delegation to support the positions of the other on religious
rights and the right to strike respectively (2001, p. 139). Yet, discovery of
instances of strategic behaviour does not of itself prove absence of delib-
erative standards. Jon Elster, for example, argues that what matters is
what he calls the ‘civilising effect of hypocrisy’: a deliberative process
succeeds not where it removes all self-serving behaviour but where 
it compels designers of institutions to justify their proposals as if they
are capable of benefiting the unit as a whole and not just themselves
(1998, p. 104).

A third claim is that the Convention method improves on IGCs in pro-
viding publicity in the literal sense of the term. Reflection Groups may
well have deliberated extensively but they did so behind close doors.
Their members never had to justify their positions in public. On the
other hand, there is little evidence that either Convention penetrated
deeply into public consciousness. During 2002–3, the Constitution
Convention was included in the somewhat ‘soft’ Eurobarometer ques-
tion which asks respondents whether they have recently heard anything
about various Union institutions. At the time the Convention was being
launched to some fanfare, only 28 per cent gave a positive answer against
an average of 74 per cent for the main four institutions of the Union 
(see Table 3.4). This was no higher when the Convention reached the end
of its work than at the beginning. As one of its senior members admitted,
the Convention failed to reach an audience much beyond those whose
attention is already mobilised around Union matters:

If there has been one disappointment, it has been that such an
important and innovative process did not become more widely
known. Although the Convention has been easy to follow for those
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with an interest in the Union, polls suggest that many of the people
in Europe appear not to have heard about it. (Brian Cowen, Irish
Minister for Foreign Affairs, 3 July 2003)

Indeed, there may even have been a tension between hopes of greater
publicity and of superior deliberation. Those who achieve deliberative
ideals risk becoming somewhat self-referential in their discussions, since
a commitment to reflect on one another’s preferences may absorb
attention to the exclusion of responding to outside audiences; and a
commitment to building consensus can be hard to combine with more
attention grabbing forms of political competition. Both Conventions
employed a variety of devices to avoid becoming cocooned in their own
deliberations, as did many of their individual Members. But this only
suggested a further tension: ‘organised’ patterns of engagement with
civil society are not always ‘spontaneous’ and ‘authentic’.

Although both Conventions were transparent in their debates and
documentation, they were opaque in their decision-rules. In the case of
the Charter Convention, the European Council stipulated that ‘when
the Chairperson, in close concertation with the Vice Chairpersons,
deems the text of the draft Charter elaborated by the body can be sub-
scribed to by all the parties, it shall be forwarded to the European
Council’ (European Council, 1999b). This established two things and left
a third unclear: it clarified that the Charter Convention should proceed
by consensus and that the Praesidium would be the judge of whether 
a consensus had been achieved, but, it failed to specify exactly who ‘all
the parties’ were whose agreement would be needed. Schönlau observes
what followed

the Praesidium interpreted the notion of ‘consensus’ pragmatically
by stressing the need to achieve unanimity between the four con-
stituent delegations of the Convention [the European Commission,
the European Parliament, national governments and national parlia-
ments] rather than between all sixty-two Convention Members. 
In fact the final draft of the Charter was approved by acclamation
without vote. (Schönlau, 2001, p. 144)

The decision-rules of the Constitution Convention were likewise impre-
cise. Giscard only provided a negative and not a positive definition of
the consensus the Convention would need to reach agreement. In spec-
ifying that consensus would not be the same thing as unanimity and
that the Convention would not take votes, he implied that consensus
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would be some kind of a feel for an oversized majority in favour of a par-
ticular position, without commenting further on how oversized such 
a majority might have to be, whether it would have to include various
elements of the Convention regardless of its size, and crucially, for a
deliberative convention, whether the nature of reasons given for dissent
would have any role in judgements of whether consensus had been
achieved.

However, a definitive assessment of whether the Conventions have
raised democratic standards requires an analysis of where they stand on
a continuum between substituting for IGCs as a means of making insti-
tutional choices, complementing them in some kind of a balanced rela-
tionship, or just providing a public relations exercise behind which old
methods of Treaty formation continue unchanged. One view is that
Conventions will tend to dominate IGCs, as long as texts agreed by the
second are the starting point for the first. A game-theoretic basis for 
this predicts Convention texts will operate like focal (or ‘Schelling’)
points in a landscape to which players keep returning since they solve
co-ordination problems and avoid joint gains being consumed in dis-
tributive arguments. A more normative perspective is that members 
of the European Council seeking to deviate from Convention texts 
will come under pressure to give public justifications for doing so that
command at least as much public credibility as that element of the
Convention’s deliberations they want to discard.

A contrary view is that the Conventions will either prove inconse-
quential or to have been mere façades for the continuation of IGC-style
bargaining by other means. Everyone knew from the moment the
Constitutional Convention was called that it would be followed by an
IGC, and that the outcome of the Charter Convention could likewise
only be incorporated into the Treaties by an IGC. Both were, in a sense,
the first stage in a two-stage game. As with all such games, it would be a
struggle to preserve the autonomy of the first stage and prevent it being
played to the rules of the second. The Giscard Praesidium, in particular,
was often suspected of being more interested in steering outcomes past
Member State vetoes than in interpreting a consensus from the deliber-
ations of its own membership. Giscard assumed the same brokerage role
as Council Presidencies during IGCs, including a tour of national capi-
tals to clarify boundaries of negotiability. In the meantime he kept dis-
cussion of specific institutional proposals to the final three months of
the Convention, albeit reassuring the plenary that this was sound delib-
erative practice (European Convention, 2002a, May Plenary Report, p. 2)
and not a cover for carrying on an intergovernmental negotiation
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behind its back. Yet some Members of the Convention were uncon-
vinced that the final outcome followed a deliberative routine in which
the Praesidium listened and then proposed. In a concerted letter of
protest to Giscard the Benelux representatives claimed his proposals
bore little relation to deliberations within the Convention itself.

It seems to me that both these arguments are in danger of missing
the point. What for, a start, seems difficult to dispute is that both
Conventions moved beyond the specifications of the European
Councils that established them. By asking it to identify and ‘make more
visible’ the overlapping rights that were common to the rights jurispru-
dence of all Member States the Cologne European Council seemed to
imply that the Charter Convention should neither originate rights nor
adjudicate between them (European Council, 1999a). Yet it did both
(Schönlau, 2001). Likewise the Laeken declaration only asked the
Convention on the Future of Europe to consider options for institu-
tional change. By deciding to present those options in the format of a
Constitution, the Convention took a step change. Indeed, it can and has
been argued that if it had proposed no change to the status quo but con-
centrated all its efforts on formulating the latter into a Constitution, it
would still have taken a step of huge significance. The scope of
Conventions to innovate is neither unconditional nor non-existent.
Even if it were the case that they have to behave as if they are ‘agents’ to
Member State ‘principals’, that would still give them scope to calculate
where the marginal cost of the latter ignoring their recommendations
exceeds the marginal return, bearing in mind that there will be divisions
amongst the Member States themselves and that the calculation can be
affected by the characteristics of the Conventions themselves, their
composition, their public nature, their scope to turn the tables on the
European Council by offering that body one of the package deals that it
is so accustomed to serving up to others, their deliberative standards and
the justifications they offer for their conclusions.

Conclusion

Returning, then, to the Democratic Audit criteria with which we began
this chapter:

How far are national democracies able to shape and control the institutional
design of the European Union by means of their own choosing (EUDA Test 2)?
Each national democracy has a double veto over Treaty formation: any
elected national government can veto change, so can the national
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parliament or public of each Member State, depending on what
procedure is used for ratification. There are, however, two difficulties.
First, political equality may be formal only: national democracies vary
in the bargaining powers they bring to Treaty formation and in the ease
with which they can veto in practice. Second, national governments
have hitherto had more agenda-setting powers in relation to Treaty
formation than either their national parliaments or publics. Recent
experiments with Conventions purport to remedy this, though some
improvement was already in the offing as a result of the iterative nature
of Treaty formation, and, in any case, Conventions are better conceived
as deliberative exercises at the level of the shared political system, rather
than protective devices for single national democracies.

How far can individuals and groups influence questions of institutional
design at Union level, according to deliberative processes that bring them into
direct communication with one another, regardless of boundaries between
national democracies (EUDA Test 8)? As long as publics and their repre-
sentatives were only involved at a ratification stage that was itself frag-
mented by national arena, it was unlikely that Treaty change would be
deliberated in a European public space. Recent Conventions have inno-
vated in this regard, but their representativeness is open to question,
given that they are unelected and designated at several removes from
the electorate. Moreover, their deliberations, though successful in
engaging across national boundaries, have been on behalf of the public,
rather than with the public, or even with the attention of the public.
They have created a ‘European space’ for consideration of institutional
issues, though, not as yet, a ‘European public space’ for doing so.



96

5
Representation

Introduction

The spatio–temporal limits of politics thrust representation to the centre
of debates about democracy. Most commentators assume that even in
smaller and simpler political systems than the EU there is little alternative
to conducting democracy through representatives. Ideas for returning sig-
nificant areas of decision-making to citizens are thus often proposed as
supplements or correctives, and not as alternatives, to representation.

Yet, political theorists disagree in well-known ways on who represen-
tatives should be and what they should do. Some hold there are partic-
ular human needs that can only be understood by representatives who
resemble the represented. Others argue that what matters is not resem-
blance but mechanisms that make it likely that representatives will act
on the preferences of the represented. Still others doubt if even that is
necessary. Representatives may be expected to use their judgement in
ways that may be unpopular with the represented (Burke, 1975 [1774]),
provided they comply with the act of trust by which the representative
function was conferred and they have periodically to justify their deci-
sions on pain of losing office.

Amongst further questions are how far should representatives take
public decisions themselves or merely have some ultimate controlling
power over those who do, in fact, govern (Mill, 1972 [1861])? Second, to
what degree should representatives compete or co-operate with one
another? Should they, in other words, concentrate on bargaining the
often divergent preferences of those they represent, or do they also have
a role in discovering through their deliberations commonly agreed
norms on the basis of which members of a community can agree to
regulate aspects of their lives in common (Habermas, 1996)? Third,
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should there be just one kind of representation in a political system or
several? If the latter, what relative weight should be given to the differ-
ent principles of representation, bearing in mind that there may be lim-
its as to how far different forms of representation can be delivered
through any one political system (Schattsneider, 1960).

On top of such familiar problems with the concept of representation
is a difficulty associated with its specific application to the EU. There is
a sense in which the Union is attempting to develop standards and
mechanisms of representation at a moment when representation is itself
becoming more difficult. As the chair of the European Parliament’s
Constitutional Affairs Committee recently put it: ‘the institutions
of representative democracy are going through a phase of serious diffi-
culty … for reasons that are linked not only to the peculiarities of
European integration … but also to profound changes in our societies’
(European Parliament, 2001f, p. 11).

This chapter and the next will attempt to cut through the foregoing
indeterminacies by making two working assumptions. First, that the
common feature of all concepts of representation is some notion of
‘standing in for others’ (Weale, 1999, p. 112). Those who do that in rela-
tion to the EU’s political system include office holders with formal rights
to participate in Union institutions, groups of civil society which organ-
ise autonomously to influence the Union, and those who span both cat-
egories to the extent that their involvement in Union decisions is
deliberately encouraged by EU institutions.

Second, it is assumed that if asked what representatives should do at
Union level, most of those who are subject to it as a system of rule would
give answers that have something to do with the distinction between
consociationalism and concurrent consent used elsewhere in this book.
In other words, most expectations of how citizens and societies ought to
be represented in EU institutions are likely to presuppose high levels of
agreement either between those ‘standing-in’ for the national cultural
segments of the Union or between those capable of articulating Union-
level cleavages that cross-cut Member States (such as left–right values) or
some mixture of the two. This chapter will, accordingly, ask how far ter-
ritorial, ideological and sectoral patterns of actor participation in the
Union singly and cumulatively satisfy consociational or consensus stan-
dards of representation? We will address these questions with the help of
the following tests from Chapter 2.

Modified consociationalism tests. How far does the distribution of execu-
tive and legislative office in the EU ensure the inclusive and proportional
representation of national democracies (EUDA Test 3)?
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How far do representatives of national democracies shape and control
Union decisions they consider of vital importance (EUDA Test 4)?

Concurrent consent tests. How far is the designation of executive and
legislative positions by Member States matched by opportunities for
citizens directly to elect representatives of their own at Union level
(EUDA Test 9)?

How far do individuals and groups have means of aggregating and
deliberating preferences at EU level (if need be, independently of their
national governments) (EUDA Test 10)?

National territorial representation

In one way or another, the Union provides territorial representation of its
Member State democracies across the range of its institutions. One ques-
tion to ask is how these arrangements satisfy the conditions for what we
have termed a modified consociationalism: inclusiveness, proportional-
ity, veto rights and the connection, in turn, of national actors who par-
ticipate in Union institutions to their own publics and parliaments?

Inclusiveness

On the assumption that it is the dominant branch of modern govern-
ment, consociationalism anticipates representation through the inclu-
sion of each territorial segment of a political system in its executive. A
little noticed aspect of how the EU automatically achieves such power-
sharing is that its executive power is structurally divided between the
national and European levels (Hix, 1999, p. 21). As will be seen, the
Commission’s role in framing policy initiatives is significantly guided by
advisory committees on which Member States are represented and by
the Presidency conclusions of European Councils, where, of course,
national Heads of Government decide by consensus. Moreover, Member
States enjoy the often significant discretionary choice of means and tim-
ing that comes with being the authority that executes policy on the
ground. Although they are overseen in this role by the Commission,
they themselves participate in shaping any criteria by which their
implementation is monitored, once again through committees on
which they are all represented (see pp. 137–8).

Not only does the Commission share executive power with the
Member States. It is itself constructed on Grand Coalition principles of
power sharing between actors recruited from each Member State. Under
the pre-Nice arrangements that form the basis for this Audit each Member
State designates one or two Commissioners depending on its size. 



Since an initiative can only be adopted as a Commission proposal by a
majority vote of the College, each nationally designated Commissioner
participates across the range of policy and not just in relation to her 
own portfolio, though even the allocation of jobs is often matched to
the policy priorities of particular Member governments. As a matter of
convention the Presidency of the Commission rotates between cate-
gories of Member State, for example, the small and the large, northern
and southern. Since 1994, efforts have also been made to appoint
Commission Presidents from former Prime Ministers who, it is argued,
have the advantage of understanding the concerns expressed by each
national head of Government in previous discussions of the European
Council. Even at an administrative level there are national quotas for
recruitment of officials.

Attempts to construct the Commission as a ‘power-sharing executive’
inclusive of actors from all Member States may seem incompatible with
its independence. Yet, the latter only requires that the Commission
should not take instructions from any source, not that it should be
unconnected to those on whose behalf it makes decisions.

Representatives of all Member States are likewise guaranteed a high
level of control over the legislative outputs of the Union. The Treaties –
made by the unanimous consent of national representatives and ratified
by their domestic democratic institutions – constitute the primary legis-
lation of the Union. Procedures – such as majority voting on the Council
and Co-decision between the Council and the Parliament – only apply at
a level of legislation that is secondary in the sense that it can only be
introduced where there is a clear legal base in Treaties to which all
national segments have at some stage consented. Moreover, each
Member State is guaranteed participation in that secondary legislation.
Most specific measures introduced under the Treaties require the
approval of the Council of Ministers. Even in cases where governments
no longer have an absolute right of veto over secondary legislation, nei-
ther rules nor practice favour easy agreement of decisions without a near
consensus of governments. In addition, all Member States have equal
access to the Presidency of the Council and its agenda-setting powers.
The Presidency rotates between them on a six-monthly basis, though it
should be noted that the draft Constitution proposes to change this.

National–territorial inputs to the Union’s legislative powers are like-
wise made via the European Parliament. Member States form the con-
stituencies for elections to the European Parliament with each receiving
a fixed allocation of seats (Table 5.1). Most MEPs owe their election to
parties that are represented in national parliaments. Although they form
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themselves into transnational party groups in the Parliament itself
(Table 5.2) MEPs usually join or leave those groups as national party del-
egations and not as individuals. The most important of those groups put
a high value on including at least one major party from each Member
State. That, for example, was a factor in the progressive merger of
Christian Democrats and Conservatives during the 1980s and 1990s to
form an enlarged European People’s Party ( Jansen, 1996; Johansson,
1997). Both the EPP and the Party of European Socialists (PES) have cov-
ered all Member States in each of the last two Parliaments. The European
Liberal and Democratic Reform (ELDR) and Green groups are not far
behind, respectively with 10 and 12 national parties amongst their
membership in the 1999–2004 Parliament.

Indeed, the groups are structured as conglomerates of national repre-
sentatives. Decisions on how to vote are taken by the bureaux on which
each national party is represented. Most groups attempt to agree by con-
sensus of national party delegations and even those that practice major-
ity voting only do so as a way of resolving deadlocks and with the
understanding that whole national party delegations are entitled to dis-
sent from a group whip in a plenary of the Parliament. On one interpre-
tation, the groups exist primarily to reduce the transactions costs that
MEPs recruited from national parties face in using the powers of the EP
(Hix, 1999, p. 59). Although we will see how national party delegations
are, in turn, constrained, it seems clear they form something of a second
party system behind the dominant organising framework of the EP,
namely the transnational party groups (Lord, 2002). Such a dual struc-
ture allows nationality to continue to play a key role in how political
opportunities are distributed in the Parliament. In addition to the key
determinants of influence – committee positions and rapporteurships –
being allocated to transnational groups in proportion to their strengths
(Corbett et al., 1995, p. 128), national party delegations expect to be the
beneficiaries of a second subdivision within the groups of such agenda-
setting opportunities.

Proportionality

A consociational standard not only requires the inclusion of all cultural–
territorial units in key institutions and decisions. It also requires their
proportional representation. In fact, the Union mixes principles of par-
ity and proportionality in the representation of its Member States. Parity
implies Member States should be equally represented regardless of their
country size. Examples include Treaty changes, European Council deci-
sions, Common Foreign and Security Policy (CFSP) and Justice and
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Home Affairs ( JHA) decisions, and access to the rotating Presidency of
the Council of Ministers.

Proportionality, on the other hand, implies representation weighted
to the population size of Member States. Both the bloc votes used for
QMV in the Council of Ministers and the allocation of seats in the EP are
based on qualified proportionality. Each Member State receives a mini-
mum of Council votes or EP seats. Thereafter, its representation increases
roughly in proportion to its population.

Since this Democratic Audit is of the Union as defined by the
Amsterdam, pre-Nice allocations of Council votes and EP seats will be used
in the discussion that follows. However, the reader need only refer back to
the case study of the Nice negotiations in the previous chapter for evi-
dence of how difficult it has been to escape some of the problems raised
here. The implicit rule before Nice for determining EP representation is
that each Member State receives six seats and then one more for each:

500 000 of population between 1 and 25 million;
1 million of population between 25 and 60 million;
2 million of population above 60 million.4

A like exercise is complicated in the case of the Council, but ignoring for
the moment the cases of Germany and the Netherlands, each Member
State receives a minimum of two votes and then roughly one more
for each:

3 million of population between 3 and 15 million;
8 million of population above 15 million.

Yet, there are important differences between the EP and Council. First,
the trade-off between equal representation of states and proportional
representation of population is steeper in the case of the EP. The com-
position of the EP is more proportional to population than is the distri-
bution of QMV votes between members of the Council. This is, of
course, consistent with the notion that whatever the need for both insti-
tutions to reflect both principles of representation, the priority for the
Council is the representation of states, whilst that for the EP is the direct
representation of citizens.

Moreover in the instance of the Council a case can be made for giving
small states some procedural compensation for the greater probability of
large states being pivotal to inter-state bargaining. Power indices provide
a striking, if somewhat crude, illustration of the problem. Even with
present levels of over-representation of small states, the large are more
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than three times as likely to be pivotal to winning majorities in the
Council than, say, Denmark, Finland and Ireland (Hix, 1999, p. 70). As
Axel Moberg (2002, p. 262) points out, ‘the under-representation of
larger countries is not very great. The over-representation of small coun-
tries is much greater. But precisely because they are small, this does not
to any degree affect the under-representation of the larger countries.’

Even if we accept it is justified, it is important that any trade-off
between the representation of states and populations is consistent. The
test of this is that the representation of each Member State should rise in
a straight line in proportion to population once it has received a mini-
mum allocation of votes in the Council and seats in the EP. As Figure 5.1
shows, there are significant deviations from such an ideal.

Although Moberg is correct that the large states are not drasti-
cally under-represented as a group, Germany in particular plainly is under-
represented on the Council. Moreover, the principle of over-representation
of small states is compromised by the fact that it is not they but some of
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the middle-sized countries such as Belgium, Portugal and Greece that
receive some of the most generous allocations of Council votes in rela-
tion to population size. The clustering of states into ‘status groups’ has
been one obstacle to a linear relationship between representation and
population. It has thus proved difficult to decouple the voting weights of
Germany, France, Italy and the UK even though they have ceased to be
countries with similar populations since the reunification of Germany. In
addition some governments seem to fear that conceding a higher voting
weight to a neighbouring country would provoke domestic criticism
(Moberg, 2002, p. 270). This may have sustained an anomalous parity in
the representation of Belgium and the Netherlands, as much as France
and Germany.

However, it is arguable that anomalies in Member State representation
in the Council cannot be assessed in isolation from the Union’s wider
inter-institutional balance. Given that QMV is usually only employed
where the EP also has significant legislative powers, a case can be made
that the representation of any one Member State in EU decision-making
can only be appraised as a joint product of its bloc vote in the Council
and its allocation of seats in the EP. Indeed, the notion that EP seats may
be considered ‘compensation’ for under-representation in the Council
has been implicit in arrangements for adjusting Union institutions to
the reunification of Germany. Whilst Germany’s allocation of Council
votes has remained pegged to those of France, Italy and the UK, it has
twice been allocated extra seats in the EP (Maastricht and Nice).

A counter-argument, is that notions of ‘compensation’ confuse two
things which ought to be kept separate, since the EP is structured for
transnational ideological representation, rather than the representation
of Member State democracies. A second difficulty is that EP seats can
only be used to compensate for the under-representation of a Member
State in Council votes where QMV decisions of the Council also require
the approval of the Parliament (by Co-decision or Assent). We will see in
Chapter 7 that there are still some areas where this is not the case.

Quite apart from any question of how representation in the Council
relates to that in the EP, the Parliament has pointed out that the level of
disproportionality to population in the allocation of its own seats has
not changed much since it was first elected in 1979. What, in its view, is
anomalous about this is that it has in the meantime changed from
a largely ‘consultative assembly’ to a body with real legislative powers
(European Parliament, 2000a).

Yet, the Parliament is probably close to the limits as to how far its
composition can be made proportional to population within a system in
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which Member States form the constituencies for European elections.
A minimum number of MEPs have to be allocated to each Member
State if the ‘the least populous’ is to have a ‘minimum representative
base’ (European Convention, 2002c, p. 8), and a ‘meaningul European
election’.5 Otherwise ‘political pluralism in the representation of cer-
tain smaller Member States’ will be ‘difficult to maintain’ (European
Parliament, 2000a). Thus, for example, the proposal to cut the represen-
tation of Luxembourg from six to four would raise the threshold any
one of its political parties needs to cross to obtain representation in the
EP from 16.67 to 25 per cent of the vote.

Veto powers

A third requirement of consociational representation is that cultural–
territorial units should preserve veto powers in matters they consider of
vital interest. In his role as a Swedish official who took part in the Nice
negotiations on the allocation of decision rights in the Council (p. 261),
Moberg argues that Member States care more about levels of protection
that flow from arrangements for forming blocking minorities than
about the ‘positive’ power to shape outcomes by combining into 
winning majorities.

As seen, instances in which representatives of each national democ-
racy retain a veto include Treaty changes and CFSP and JHA decisions. In
cases where QMV applies (mainly pillar one) they have varying opportu-
nities depending on their size to participate in a bloc veto. Under present
rules 71 per cent of bloc votes (62/87) are needed for a measure to be car-
ried, and 29 per cent (26/87) are needed for it to be blocked. Germany,
France, Italy and the UK all have 10 votes; Spain has 8 votes; Belgium,
Greece, the Netherlands and Portugal all have 5 votes; Austria and Sweden
4 votes; Denmark, Finland and Ireland 3 votes; and Luxembourg 2 votes.
It follows that.

A. the three largest countries cannot block a decision on their own;
B. the five largest countries cannot make a decision on their own with-

out the support of at least five others;
C. the five smallest countries cannot block a decision on their own

(Schmitter and Torreblanco, 2001);
D. the smallest group of member states needed to carry a measure repre-

sents 58 per cent of total Union population;
E. the smallest group needed to block a measure represents 12 per cent

of total Union population (European Commission, 1999b).
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On the other hand, it is misleading to focus only on the smallest
possible coalitions in terms of population. If all combinations of member
governments that can pass a measure under QMV (using Amsterdam
voting weights) are analysed by population, only 5 per cent represent
less than 70 per cent of Union population. Conversely, 178 represent
more than 80 per cent of Union population, and the median winning
coalition represents 78.5 per cent, or significantly more than the 71 
per cent of the bloc vote itself. In the handful of cases where a measure
can be passed by less than 70 per cent of Union population, 16 out of 
22 require almost all small and middling states to vote in favour of a
measure that was opposed by at least two out of four of the large mem-
bers. The only occasion on which such a coalition is at all likely is when
size is itself a motive for voting one way or another, which it hardly ever
is on normal, as opposed to constitutional, questions.

Although, of course, only the formal rules define the veto rights, the
risk of Member States having to accept a law against their wishes is lower
than implied by the rules. A key data set has been compiled by Mikko
Mattila and Jan-Erik Lane (2001) from a total of 1381 legislative acts
adopted by the Council during the period 1994–8. This evidence reveals
voting is unanimous in between 75 and 85 per cent of cases per year,
even where QMV is available. Moreover, in around 60 per cent of the
15–25 per cent of cases where the Council fails to achieve unanimity,
there is only one dissenting member, and in around 80–90 per cent
there are only two. Around 75 per cent of votes in the Council are unan-
imous, 90 per cent involve agreement between at least 14 member
states, and 95 per cent agreement of at least 13 member states (Mattila
and Lane, 2001, pp. 40–3).

In other words, even where QMV is available, Member States prefer to
decide by consensus, and to legislate against the wishes of one of their
number less frequently than the rules permit. In only around one per
cent of cases is the Union’s legislation passed by a minimum winning
coalition under the rules. This is in stark contrast to models of legislative
politics that predict such coalitions will dominate, since actors will seek
to maximise pay-offs to themselves by excluding others from joint gains.

It may, of course, be that these figures understate the true level of
majoritarianism. On the one hand, consensus may be formed in the
‘shadow of majority voting’. Member States rationally anticipate which of
their number can form minimum winning coalitions under QMV, extract
what concessions they can, and then fall in behind the majority to avoid
any domestic political costs of seeming to be on the losing side of a
Council vote. A second hypothesis favoured by Mattila and Lane
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themselves is that elaborate arrangements for preparing Council decisions
through working parties and then the Committee of the Permanent
Representatives of Member States (COREPER) allow for a high level of vote
trading in which apparently high levels of consensus conceal how far
Member States accept sub-optimal outcomes in some areas in order to get
what they want in others.

However, there are two very different reasons for suspecting that the
‘preference for unanimity’ in Council voting is sincere and not strategic.
On the one hand, case studies (Lewis, 1998) emphasise that the Council
has a cognitive, and not just a bargaining, role. Although it deals with
many matters where its members have well-defined interests in out-
comes, it handles others where objectives or methods are untested, and
pay-offs are uncertain or difficult to measure. Governments may, there-
fore, invest time in comitology committees, Council working parties,
COREPER, and the Council itself not to bargain already-formed prefer-
ences, but to help one another establish and monitor the consequences
of collective actions, without which it is difficult for them to form pref-
erences in the first place. Preferences and assessments that are formed
collaboratively are intuitively more likely to conclude with consensus
decisions than those which are bargained competitively.

Second, members of the Council may have a normative preference for
unanimity (Bostock, 2002, p. 220). Much of this would seem to be deliv-
ered in practice through what Jeffrey Lewis (2002, pp. 291–2) describes
as COREPER’s ‘dense normative environment … of diffuse reciprocity
and thick trust … [leading on to a] consensus reflex’. Such a normative
preference for unanimity need be no more real for being conditional. It
may, for example, quite coherently require certain reciprocal obligations
from dissenting minorities, such as a willingness to justify their opposi-
tion and to strive imaginatively for solutions that can accommodate all
points of view.

Cognitive and normative explanations of consensual voting in the
Council are, moreover, likely to be related. It is where preferences are ill-
formed and interests uncertain, that political behaviour is most likely to be
shaped by norms (March and Olsen, 1995). A final point is that a certain
flexibility in how quickly Member States move from an informal prefer-
ence for decision by consensus to formal provisions for decision by quali-
fied majority allows some scope for deliberation on a case-by-case basis of
which decision-rule is going to be used in practice, taking specific circum-
stances and actor sensibilities into account (Miller, 1993). It certainly
allows a time dimension to be introduced, where unanimity must be
attempted authentically before majority voting is recognised as acceptable.
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Regional representation

The analysis so far has taken it for granted that the Member State is the
only unit that should be entitled to territorial representation. Yet, con-
tributions to recent debates on the future of Europe indicate a number
of reasons why regional and other sub-national authorities may want
flexible and independent means of influencing Union policy that allow
them to differentiate themselves both from their own governments and
one another. Indeed a number of distinct clusters of regional interests
are already implicit in ways in which sub-national territorial units
organise themselves in relation to the EU arena, as follows:

1. The Assembly of European Border Regions (AEMBR) – forms one dis-
tinct group. Increasing EU responsibility for the management of
external frontiers and prospective enlargement of the Union mean
that these regions are drawn together by common concerns.

2. A second group overlapping with the first, but by no mean 
co-extensive with it, consists of geographically peripheral regions.
This group is organised into the Association of the Outermost Regions
(ARUP), the Conference of Peripheral Maritime Regions of Europe
(CPRM) and the European Association of Elected Representatives from
Mountainous Areas (AEM). What makes these regions unusual is the
extreme sensitivity of their economic and social conditions to partic-
ular Union policies such as the Common Agricultural Policy (CAP),
the Fisheries Policy and the Regional Structural Funds. They are the
main exceptions to the rule that territorial units only have diffuse
interests, while sectors have concentrated interests, in the determina-
tion of Union policy.

3. A third group consists of closely interdependent regions from more
than one Member State. Some of these have attempted to form them-
selves with varying degrees of success into Inter-regions (INTEREGs).

4. The development of EUROCITIES reflects a growing perception that
cities have distinct interests in European integration centred around
environmental issues, urban regeneration and immigration and asy-
lum policies.

5. The final group consists of regions with elected governments of their
own. An important subset of these consists of the presently 51
regions of the Union that have legislative powers in their Member
States. These are organised into Conference of European Legislative
Assemblies (CALRE) and Co-ordination of Regions with Legislative
Power (REGLEG). The interest of these regions in being able to represent
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themselves at Union level is constitutional and not just to do with
policy. They are concerned to ensure transfers of legislative compe-
tence to the EU and do not redistribute law-making powers within
the state. Through their involvement in the Council of Ministers,
national governments may acquire opportunities to shape legislation
which do not belong to them domestically, but to politicians elected
at the regional level.

In addition to the demands of particular regions to represent their dis-
tinct preferences in relation to Union policy, the Commission has argued
that responsiveness in general would be enhanced by a direct interface
between Union institutions and those territorial units of governance that
are closest to citizens (European Commission, 2001f, p. 6). In addition,
trends towards regionalisation and decentralisation mean increasingly
that it is often sub-national authorities, and not just Member States, who
are the EU’s ‘partners in implementation’. Their resources are used to
deliver Union policies on the ground (Committee of the Regions, 1999).
Thus, on principles such as ‘no taxation without representation’ or ‘those
who are touched by policy should have some voice in its determination’
a case can be made for the structured access of representatives of local
and regional communities to EU policy-making.

The Union’s attempts to develop a regional tier of representation
within its own institutions have however only met with mixed success.
The TEU introduced a Committee of the Regions (CoR) that has to be
consulted where policies are introduced under various Treaty articles.
However, the EP has expressed what is probably a widespread view that
‘despite the creation of the CoR regional authorities all too often 
feel sidelined’. In the EP’s view ‘tensions’ have been ‘caused by the
Committee’s own make-up: ‘the Prime Ministers of the largest regional
governments sit next to mayors of small towns’ (European Parliament,
2002a, pp. 5, 10). As this observation suggests, the diversity in the 
sub-national composition of Member States makes it hard for the Union
to structure regional and local authorities into a single representative
institution to the satisfaction of all. A measure of heterogeneity emerges
from the CoR’s classification of the sub-national structures of Member
States into the following four types.

● Federal (Austria, Belgium, Germany)
● Regionalised Unitary (Spain, France, Italy and the UK)
● Decentralised Unitary (Denmark, Finland, the Netherlands and Sweden)
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● Centralised Unitary (Greece, Ireland, Luxembourg and Portugal).
(Committee of the Regions, 1999)

But even this is a crude simplification. Variations in the powers of
regions to make legislation, tax and spend, sign Treaties of their own,
and participate in national policy formulation cross-cut the CoR’s classi-
fications. Then there are distinctive issues raised by Member States that
are asymmetrically decentralised such as the UK, Spain and Finland. To
top it all, the regions of Europe vary from those that are little more than
administrative creations to those whose sense of identity approaches
nationhood. Another key difference is between regions many of whose
inhabitants are to varying degrees opposed to the existing structures of
their Member States, and those who are not.

This diversity means that whatever structure the EU devises for the
representation of regional and local authorities, the latter will vary in
how far it is worth their while responding, by mobilising attention and
resources. Of course, the Union could incentivise regional participation
in its institutions. But this only raises a further problem. Some mecha-
nism to include regions in Co-decision, for example, would multiply
veto points and require centralised decisions on which regions should
count and for how much in Union decisions. Thus the EP has concluded
that it would be hard to progress the involvement of regions beyond
consultation. Yet it goes on to argue that even within that constraint
much more could be done than at present (European Parliament,
2002a). Representatives of several regions would agree. The following,
for example, is the shopping list that the Catalan Parliament presented
to a public hearing on the preparation of the Commission’s White Paper
on Governance.

● The Committee of the regions should be directly elected.
● The Commission and Council should have to give a direct explana-

tion for why they do not follow a recommendation of the Committee
of the regions.

● COSAC should be extended to include regional assemblies with leg-
islative powers.

● Regional, and not just national, parliaments should have rights of
scrutiny where they, and not Member States, are the implementing
authority, or where they would have been the legislating body had
their country not joined the EU.6

A number of attempts have been made to get round the elusiveness of a
‘one size fits all’ solution to the problem of how to represent regions



at Union level. One has been to adapt Member States’ own rights of
representation to give regions access to Union institutions. Thus the
German Government often includes representatives of the Länder in its
Council delegations and the Grundgesetz now requires it to negotiate col-
lectively with the Bundesrat or individually with the Länder where the
latter have mixed or exclusive competence respectively. Likewise, Spain
has established a special ‘Sectoral Conference’ that its central govern-
ment is expected to use to negotiate with the seven autonomous regions
on EU matters. Belgium, for its part, has taken regional participation to
the point at which the regional governments hosted and chaired several
Councils during its last Presidency (La Libre Belgique, 1 July 2001).
Several Member States (Belgium, Germany, Italy, Spain and the UK) also
structure the distribution of their EP seats so that some or all of their
regions have assured representation there. It should, however, be noted
that this is only mathematically possible for those that are either large
Member States or have comparatively few regions.

Since engagement with the Union through Member States is not, how-
ever, to the liking of all regions, two more ‘do it yourself’ solutions have
emerged. One has been a proliferation of regional representations in
Brussels. These allow regions a more ‘pick and mix’ focus on particular
Union policies than would be likely through structured participation in
a collective process such as the CoR or through access negotiated with
their own governments. A second more tentative solution – much dis-
cussed at the time of the Commission’s White Paper on Governance –
consists of ‘partnership contracts’ between the Union, and local and
regional bodies. These would have the advantage of allowing relation-
ships between the Commission and regional and local authorities to vary
somewhat with the sub-national structures of Member States, but with
the disadvantage that only Member States can be held legally responsible
for implementation.

Interest representation

Regardless of the relative merits of Member States and regions as inter-
mediaries between citizens and Union institutions it is doubtful whether
any system of territorial representation could satisfy all the representa-
tive needs of citizens in relation to the European arena. As seen, a funda-
mental difficulty is that the needs and values of citizens on European
questions may cross-cut national and territorial divisions. Interest repre-
sentation would be one means of channelling into the European arena
what Philippe Schmitter (1992, p. 400) calls the ‘transversal preferences’
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of ‘Euro-proletarians (sic.), Euro-professionals, Euro-consumers, Euro-
enviromentalists, Euro-feminists, Euro-regionalists, Euro-youths or just
plain Euro-citizens’.

Several studies demonstrate that at least some forms of interest repre-
sentation are already well developed in relation to the European arena
(Greenwood, 1997). Given that the Union tends to make specialised
forms of policy for particular sectors, use of organised interests to under-
take much of the intermediation between society and EU institutions
might be defended on the following grounds. First, that citizens and
groups should have influence in proportion to how far they are affected
by a policy; second, that a preponderance of regulatory over redistribu-
tive policy-making (Majone, 1996), means Union decisions often have
concentrated effects for small groups and only weak or diffuse ones for
society as a whole. Under such conditions mass representative institu-
tions might even seem singularly unjust, since such institutions count
preferences by their number. They do not weigh them by their intensity.

Interest representation can also provide that element of continuous
linkage between society and governance needed to compensate for the
intermittent nature of electoral choice, or, in the case of the EU, the lack
of an electoral connection much concerned with Union issues them-
selves (see p. 119). An organised civil society may also have a role in
developing those capabilities of democratic citizenship needed for mass
representative politics that Chapter 3 found to be lacking. Alex Warleigh
(2001, p. 621) rightly draws lessons for the EU from an earlier literature
that identified experience of a political system, as much as education in
its rules and values, as the basis of any political socialisation (Almond
and Verba, 1963). Moreover, liberal democracy’s peculiar alchemy lies in
an organised civil society that can at once engage with a political system
while retaining a critical independence of it (Bauman, 1999, pp. 154–5).

The early European Communities attempted to institutionalise inter-
est representation through the Economic and Social Committee (ESC)
which the Treaties require to be consulted on a range of legislative
measures. However, in spite of attempts to update its role and composi-
tion the ESC was constructed on corporatist assumptions that interest
representation would be effectively delivered through tripartite discus-
sions between the political authority on the one hand, and the ‘peak
organisations’ of employers and labour unions on the other.

In practice the main axis of interest representation in EU policy-making
has gravitated towards a system of network governance. Self-organised
networks have developed around specific policies. These consist of actors
who are mutually dependent on one another for the delivery of their
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goals and who cross-cut the branches and levels of Union governance as
well as the divide between public and private interests (Peterson, 1995a).
Given that functionalities of delivery and patterns of interdependence
vary by policy and sector, networks are not only informal they are also
heterogeneous in how they configure interest representation.

To their defenders, policy networks may lack qualities associated with
structured forms of mass representation through elections, parties and
parliaments. But the converse is also true. More hierarchical systems of
representation can be deliberatively undemanding. It is sufficient that
policies are part of a programme supported by an elected majority
regardless of how well individual elements have been scrutinised and
justified to others. A controlled majority is often able to shut down dis-
cussion on no better basis than because it is the majority. Under well-
functioning networks, on the other hand, each policy has to be freshly
justified to independent actors whose only basis for agreement is mutual
persuasion. Christian Joerges and Jürgen Neyer (1997) provide a bold
statement of this point of view:

core institutional elements of the EU should be read as supranational
versions of deliberationist ideals and interpreted with a view to
comprehending some shortcomings of the constitutional national
state … the new emphasis is on the development of … a culture of
inter-administrative partnership which relies on persuasion, argu-
ment and discursive process … rather than on command, control and
strategic interaction.

Representation through such networks is also likely to be pareto supe-
rior to representation through hierarchies. Since ex hypothesi all mem-
bers of networks are necessary for the delivery of the goals of all other
members, there is no other basis for collective decision than an outcome
that leaves each at least as well off as before. Since all network members
are expert in the policy area, the means for speedy identification of pos-
itive-sum solutions co-exists with the incentive to search them out. In
addition, networks help deliver another quality of the European arena,
namely a choice of access points for those seeking representation there.

Yet, for all their ingenuity, there are limits to the democratic represen-
tation that can be delivered through networks. Elite accommodation over
the heads of the represented is not acceptable merely because networks
contain a wide range of actor types or proliferate choice of access points
to Union decision-making. One issue is how accountable are network
members to those they represent. Empirical evidence suggests that where
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NGOs develop at European level they perform in some isolation from the
mass membership (Warleigh, 2001). They would not seem as yet to have
contributed to political socialisation and demos building. Another danger
is that instead of balancing and checking one another, networks or their
members may collude to suspend competitiveness between themselves,
to reduce prospects of challenge from the constituencies to which they
are supposedly accountable and to freeze new entrants out of access to the
benefits of engagement with the political system.

Indeed any form of interest representation at Union level raises famil-
iar problems of how to.

● Represent the diffuse public interest (Pollack, 1997b) that is left over
after individual lobbies have influenced the political system without
regard for the cumulative external effects of their specific actions.

● Allow organised private interests access without capture of what is
after all a public process.

● Avoid reproducing the inequalities already to be found in society. The
difficulty of how to represent those for whom the marginal cost of
self-organisation is greater than the marginal return (Olson, 1965) is
especially acute in the case of a political system that is both transna-
tional and large-scale. Indeed it seems likely that for many interests
such a cut-off point coincides with the migration of policy from the
domestic to the European arena. The degree to which sectoral inter-
ests vary in their capacity to organise in the European arena was
underscored by the following contribution to this survey:

There are some sectors where there is almost no established consul-
tation, and some attendant danger of pre-empting what a specific
set of stakeholders would find appropriate to their sector were they
ever to organise. In other cases, consultees are virtual partners in
governance.7

Attempts have been made to consider how these difficulties might be
circumvented. The argument that properly constituted networks could
have normative and representative qualities of their own, even if they
are not those of mass democratic structures, has found some support in
the Commission. A study co-ordinated by the Forward Studies Unit
(FSU) urges a radical rethink of what is needed for ‘legitimate rule pro-
duction’. In place of structures in which elected representatives ‘formu-
late broad policies in legislative chambers, oversee their detailed
implementation by bureaucratic departments’ and ‘impose a particular
understanding of the problem and the means to resolve it’, the study



argues that social actors should negotiate forms of self-regulation
between themselves, with Union institutions only intervening to ensure
the following conditions of fairness:

● inclusiveness of representatives of all those affected by a rule;
● compensation for inequalities in ‘cognitive resources’;
● substitution of public reason for purely sectional patterns of prefer-

ence formation.

Actors, the study urges, should be asked to ‘clarify the presuppositions
they bring to a particular issue’, to reflect on the ‘contingency of their
models’, and to ‘demonstrate the coherence of their constructions, not
only in terms of their initial positions but in terms of positions of others
as they have evolved during a process of collective learning’ (European
Commission, 1997).

But here is the rub that casts doubt on how far a system of interest rep-
resentation can ever be satisfactory if attempted as an alternative, rather
than a dietary supplement, to more conventional and structured forms
of mass representation based around elections and parliaments. The
FSU’s approach is impregnated with criteria for how the political author-
ity should deal with civil society. Should the Commission set those stan-
dards on its own? Or should it be accountable to a representative body
in determining them? In the end, interest representation presupposes
parliamentary representation, as the Commission was forced repeatedly
to emphasise in its defence of its Governance White Paper to the EP.8 It
is to an appraisal of how far the Union has achieved representation
through conventional means of parties, elections and parliaments that
the analysis now returns.

Ideological representation

The shortcomings of interest representation are normally met in a rep-
resentative democracy through a system of parties. These compete
around broad programmes of government and are awarded with politi-
cal office in proportion to votes received from politically equal citizens
(one person, one vote). Their role in bundling issues into broad pro-
grammes deals with the problem just discussed that key choices of value
are not just to be found in the management of one policy or sector but
in trade-offs between several. Parties can also facilitate responsible gov-
ernment. To the extent they are coherent, a vote for a party programme
is a form of ex ante public control that requires those who compete for
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office to set out a stall for public inspection. Scope to hold a party col-
lectively responsible for its record – with reputational costs and benefits
sometimes persisting for decades – is, conversely, a powerful instrument
of ex post accountability (Ranney, 1962).

Moreover parties are radical simplifiers that allow citizens to partici-
pate in complex democratic systems with only minimal information.
Any two voters from any part of the political system can without ever
being aware of one another’s existence solve co-ordination problems by
aggregating their preferences behind the same party programmes on
offer. In addition, parties lighten cognitive demands to the point at
which citizens may only need to know what is the ordinal (i.e. relative)
position of parties along one or two key dimensions of political choice
(such as left–right), or whether a party is in government, and thus
responsible for present levels of performance, or in opposition, and thus
a plausible vehicle for regime change.

Against this background it is often considered a serious defect in the
EU’s capacity to deliver representative politics that it does not have
political parties of its own. The degree to which the EU is a ‘partyless’
political system incapable of delivering ideological representation is,
however, by no means straightforward. A series of new party political
formations has developed whose primary purpose is to exercise influence
over the institutions of the European Union. As set out in Table 5.2.,
these consist at the time of writing of five federations of national parties
and seven multinational party groups in the EP some of which corre-
spond to the federations.

Table 5.2 The party politics of the EU

Party federations European parliament party groups

European Peoples Party (EPP) (Christian European People’s Party
Democrats & Conservatives)

Party of European Socialists (PES) Party of European Socialists (PES)
European Liberal and Democratic European Liberal and Democratic
Reform Party (ELDR) Reform Party (ELDR)

European Federation of Green 
Parties (EFGP)

European Free Alliance (EFA) of 
Greens/European Free Alliance

Regionalist parties

— European United Left (EUL)
— Union for a Europe of Nations (UEN)
— Europe of Democracies and 

Diversities (EDD)

}
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This can be seen as a complete party structure in two senses. First it
covers most ideological groupings common to the member societies of
the Union: Christian Democrats and Conservatives, Socialists and Social
Democrats, Liberals, Greens, the Far Left and Eurosceptics are all to some
degree organised at the European level. The only exception is the Far
Right that has only occasionally managed even to form a group in the
EP, largely because transnational self-organisation is an unlikely activity
for often nationalist political parties (Lord, 1998b, p. 130).

Second, the federations and groups feed into several institutions of
the Union. They are most obviously organised in the EP. However, the
federations also hold summits prior to meetings of the European
Council (Hix, 1995). This allows national party leaders who are not rep-
resented on that body to discuss the agenda with those who are.
Although it is difficult to find firm empirical evidence of the overall fre-
quency with which members of the European Council or Council of
Ministers align in a manner that corresponds to the party composition
of national governments (even with the publication of voting records of
the latter), there are cases where party politics would seem to have been
a basis for coalition formation. Thus the EPP ‘win’ at Maastricht (1991)
on the adoption of a model of Monetary Union that emphasised fiscal
and monetary rigour is often contrasted with a PES ‘win’ at Amsterdam
(1997) on the adoption of an Employment chapter (Johansson, 1999).

Within the EP in particular there are indications that the EU’s party
system has stability, cohesion and defined dimensionality. Most
national parties are now aligned with their preferred party group. After
a period of concentration when national parties migrated from small to
large groups and from the peripheries to the centre of the Parliament
(Bardi, 1996), changes of affiliation have slowed since the mid-1990s.
Indeed, most MEPs now come from national parties whose federations
require a commitment that any candidate elected in their name will join
a designated parliamentary group. Yet, in spite of absorbing a larger
number of national parties to the point at which the larger groups even
include more than one party per Member State, the cohesion of the
groups – as measured by the frequency with which their members vote
with one another – has stabilised around 90 per cent since the early
1990s, a high figure for a Parliament of fluid alignments and without the
disciplines that come with the need to sustain a government in office.
Voting behaviour reveals two further patterns. First, MEPs from the same
transnational party are much more likely to vote with one another than
those from the same nationality. Second, MEPs are mainly interested in
making left–right choices. No other alignment – not even pro–anti



further European integration – comes close to rivalling ‘left–right’ as the
main focus for party political activity at Union level (Hix, 2001).

The development of party actors specific to the EU is firmly under-
pinned by the powers and decision rules of Union institutions them-
selves. These encourage party actors to ensure they are at least as well
organised as their rivals to influence the policy outputs of Union insti-
tutions. On the assumption that party actors are motivated by a mixture
of office and policy-seeking goals, even those who care more about
national than European politics have to adjust to the shrinking number
of domaines reservées where policy-making is so concentrated within the
domestic arena as to require little attention to the European. With the
empowerment of the European Parliament, even those with access to
the Council of Ministers – and with a preference for that body as a locus
of decision and representation – have to acknowledge legislative out-
comes are only partially determined there.

Not only do individual national parties have to adjust to Europe. Few
have much margin to function as ‘structure-makers’, as opposed to
‘structure-takers’ in relation to pre-existing transnational party forma-
tions at Union level. While it is true that the groups in the EP are collec-
tively constrained by their component national parties and have only
limited autonomous means of rewarding or sanctioning the loyalty of
their members, there has been insufficient attention in the literature to
the converse problem of just how far national parties are individually
constrained by the transnational party alignments and organisational
structures to be found in the European arena.

The probable reason for this neglect is that the systemic constraint of
national party delegations by transnational party groups lies not in con-
ventionally understood party disciplines, but in the smallness of those
delegations in relation to the Parliament as a whole. The average size of a
national party delegation is only five or six Members in a Parliament
where absolute majorities are needed to exercise several key powers (i.e.
regardless of the turnout, 314 have to vote ‘yes’). Moreover, fluid voting
alignments mean few national party delegations can expect to be pivotal
for long (though there are exceptions, about which more in a moment).
In addition, existing formations (the EP groups and federations) represent
sunk investments in the development of elaborate co-ordinating mecha-
nisms. These arguably benefit from increasing returns with use (Pierson,
2000) which breakaway groups of national parties seeking to reconfigure
the Euro-party system might struggle to replicate from scratch.

Yet, the representative qualities of the EU’s party structures as just
portrayed are open to question. No citizen has the opportunity to vote
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directly for the transnational party groups in the EP and the only mass
membership parties with roots in civil society are national ones. Instead
the EU operates a ‘split-level’ party system. This centres on a division of
labour in which national parties structure voter choice whilst represen-
tatives only join transnational party groups once they arrive in the
Parliament.

The key question is whether this split-level party system provides an
adequate electoral link between the represented and their parliamentary
representatives. Scepticism has centred on the second-order character of
European elections (Reif and Schmitt, 1980). Although recent research
has questioned whether low turnout can be attributed to a perception
that the EP is unimportant (Blondel et al., 1998) it leaves intact that part
of second-order theory which predicts that the behaviour of both voters
and parties is significantly shaped by domestic issues and national pat-
terns of political competition, even though European elections are the
only opportunity the voter has to express preferences on the policies or
composition of Union institutions.

Most brutally put, second-order theory implies European elections do
not have much to do with the institution that is, in fact, being elected.
Indeed, it has been taken to mean that any electoral link between the
citizen and Union institutions is accidental and not systematic. Voting
can neither be interpreted as a judgement on rival programmes for a
forthcoming EP (albeit filtered through media debate rather than a close
reading of manifestoes) nor as an appraisal of the relative performance
of parties in an outgoing EP. As such, European elections seem to deliver
neither ex ante nor ex post representation. Those who are nominally rep-
resentatives at European level are independent of voters, rather than
linked to them.

Moreover, the difficulty of prising European elections free from
national issues can be directly attributed to the split-level pattern of the
EU’s party system. As long as it is national parties whose names appear
on ballot sheets, European elections have, as seen, the paradoxical effect
of introducing a further quasi-general election into the domestic politi-
cal cycle: everyone votes at the same time within a single national con-
stituency for the familiar range of national parties. This can make it hard
to take European elections out of a national frame and use them,
instead, to offer and register choice on Union issues.

Indeed, a common criticism of EU party formations is that they do not
just fail to link voters and representatives on European issues, they also
restrict competition at both the parliamentary and electoral levels. A
‘grand coalition’ pattern of voting in which the main parliamentary
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groups – the EPP-ED, PES and even the ELDR and Greens – link up across
the political divide often seems to dominate the work of the Parliament.
This is taken by some as evidence that contestation takes second 
place to the smooth management of parliamentary business (Rinsche and
Welle, 1999). Thus the present President of the EP has argued that MEPs
have yet to demonstrate to voters that preferring one set of candidates to
another will change policy outcomes at the European level (ELDR, 1999).

Moreover, MEPs are arguably only free to focus on forming parlia-
mentary coalitions which maximise the efficiency with which they can
exercise their powers so long as there is little danger of their voting
behaviour becoming an electoral issue. Not only, then, do restrictions
on competition in the parliamentary and electoral arenas reinforce one
another, they also cast doubt on the aforementioned indicators of suc-
cessful party political development. It is hard to tell how far stability,
cohesion, and defined dimensionality at the parliamentary level are
only possible because choice and competition have yet to spill over into
the cognitive mobilisation of a critical public opinion to which MEPs
must, in turn, respond in their voting behaviour.

Indeed, present structures of party politics may even be a barrier to the
further development of representation in the Union arena. As seen,
James March and Johan Olsen argue that both representatives and rep-
resented need ‘political capabilities’ that are only likely to develop with
use (March and Olsen, 1995). To the extent that the task of representing
the public in the European arena is an idiosyncratic one that requires
the steady development over time of specialised knowledge about the
Union it may require representatives who are committed to making
their careers in the EP. Yet, even the fourth (1994–9) and fifth
(1999–2004) directly elected European Parliaments had majorities of
members who had never served before (Corbett et al., 1995). High
turnover – and, indeed, periodic decapitation of the political leadership
of some EP groups – can, in turn, be attributed to the decentralisation of
powers to draw up electoral lists to national parties, which often have
other objectives than the institutional continuity of European parlia-
mentary parties. On the other hand, elections that continue to have a
heavily domestic content cannot perform the developmental role (Held,
1996) of improving citizens’ understanding of how best to use the EU’s
political system to achieve their needs and values.

Another criticism is that the development of the EU party system as an
outgrowth of national party politics – with national parties continuing to
dominate voter choice and EP party groups duplicating a conventional
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left–right focus – prevents the overall structure from adding any value to
how citizens are represented at Union level. A third critique is that the
apparent failure of the EU’s party formations to provide more competi-
tion, choice or development in representative practices and capabilities is
not just temporary or accidental. Rather, it suits established players in a
way that makes change unlikely in the foreseeable future. If the goal-
seeking behaviour of national parties can be used to explain the appear-
ance of sophisticated parliamentary parties in the European arena, it can
also help us understand the non-appearance of electoral parties.

Indeed, a disjunction between parties that are transnational for the
purposes of co-operation in the European Parliament but not for
European elections can be seen as optimal for national parties. On the
one hand, it confirms their monopoly of electoral mobilisation, and
seemingly allows them to run low-key depoliticised campaigns for the
EP that reduce the risk of controversy spilling back into what is for them
the primary arena, namely the domestic. On the other hand, present
arrangements seemingly maximise the hold of national parties over
their MEPs. As long as European elections are second order in nature,
MEPs have no special incentive to follow the preferences of their elec-
torate. Their chances of re-elections are conditioned by the domestic
political cycle and not by any actions of their own. Yet, they do have
reason to follow the preferences of their Selectorate. National parties
reward or sanction their careers by deciding whether they are to be re-
adopted as candidates for subsequent European Parliaments, or offered a
route back into domestic politics (Andolfato, 1994). Competition to
please domestic parties is further intensified by the use of closed lists in
European elections in most Member States. Chances of political survival
are not just dependent on being re-adopted, but on the order in which
the party presents its candidates for election. Where it suits them,
national parties clearly do have significant scope to instruct MEPs (Hix
and Lord, 1996).

The power of national parties to block the entry of more transnational
parties (Lord, 2001b) to the electoral arena requires clarification of what
the alternatives are to the present arrangements for registering voter
choice in European elections. One might be for citizens to have a direct
choice between pan-European parties, though a more incremental
development might be for national parties intending to join a group in
the EP to indicate that affiliation on the ballot sheet alongside their
domestic party name. Another possibility (mentioned by the European
Council (2001) in the Laeken declaration establishing the Convention
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on the Future of Europe) would be for some EP seats – perhaps 10 or
20 per cent of the total – to be allocated in proportion to votes cast at
Union level. This would create an incentive for parties to present them-
selves in a form that would allow votes to be aggregated across more
than one Member State.

The key point is that each of these options would in some way require
the co-operation of national parties in their own (partial) withdrawal
from European elections. The creation of a bloc of seats to be allocated
at Union level or even ballot paper descriptions that clarified links to EP
party groups would require changes to the EU Treaties or national elec-
toral procedures that can only be agreed by Member State governments
dominated by national parties. Short of such changes, pan-European
parties are likely to be deterred from competing directly with national
parties in European elections. The minimum threshold needed to win
just one seat in the EP varies from 1 to 17 per cent of the vote depend-
ing on the Member State. Pan-European parties without ‘brand recogni-
tion’ could well struggle to cross these hurdles in any significant way in
any head-to-head competition with national parties.

In sum, then, the charge of cartelisation is that political parties substi-
tute rent-seeking behaviour for the public interest in a properly func-
tioning system of representative politics at Union level. That is to say,
they prefer a predictable carve up of the policy outcomes of the European
Parliament, avoidance of spill-back controversies to the domestic
arena and a continued monopoly by established national parties on
voter mobilisation to more open-ended forms of competition. This
blunts expectations that better ways of linking voters to representative
institutions at EU level will develop through the effects of political com-
petition in rewarding and sanctioning party political behaviour in the
European arena.

Yet, each of the foregoing critiques is questionable. Working as it were
from the last back to the first, it is by no means clear that the EU’s pres-
ent pattern of party politics is the product of the anti-competitive
behaviour of established actors. The difficulty with the cartelisation
argument is that national parties neither seem eager to reap benefits
from controlling MEPs nor do they appear capable of avoiding costs
associated with their continued responsibility for European elections.
Although national parties have the means to supervise their MEPs, sur-
vey evidence shows their attempts to do so vary from the patchy to the
non-existent (Raunio, 2002). It may be counterproductive for national
parties to issue instructions rather than trust their MEPs to use their
judgement to negotiate their way into winning coalitions, given the
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smallness of most national delegations in relation to the Parliament as a
whole and the fluidity of its alignments. Indeed, many MEPs claim that
the direction of influence is often the other way round. On EU issues, it
is often they who lead on the formation of positions adopted by their
national parties. Their participation in EP committees means they enjoy
asymmetries of information over their national parties on what are
often highly technical issues. Moreover, they profit from slack in the
domestic political environment: domestic political competition or
media controversy is likely to be concentrated at any one time on a
fairly narrow range of issues, with the result that national parties have
no special incentive to deny their MEPs’ discretion in their handling of
others.

If the pay-offs to national parties of instructing MEPs are doubtful,
what of the costs to national parties of continuing to be responsible for
mobilisation in both domestic and European elections? European elec-
tions have often been destabilising of at least some of the national parties
and party systems that fight them (Andeweg, 1995). They have been
associated with party leadership changes, strains in multiparty coali-
tions, splits within parties and surges of support for anti-system parties.
There is a basic structural reason why European elections can often pro-
duce unexpected results with destabilising consequences for domestic
politics. Their role in introducing a general election of sorts into the
domestic political cycle (see p. 84) is not anchored in an agreed under-
standing of the political choice that voters are being called upon to
make. Is a European election a mid-term plebiscite on the performance of
national governments? An occasional opportunity to vote ‘with the
heart’ for parties that are most expressive of voter values, rather than
‘with the head’ for those that are most likely to affect outcomes? A means
of expressing views on European integration or even of attempting to
influence the legislative outputs of the EP? European elections are prob-
ably all of these things, at different times, and for different groups of
people (Bréchon, 1999).

The destabilising potential of European elections suggests many
national parties may fight European elections more through necessity
than choice. As seen, a high proportion of voting remains habitual and
‘brand recognition’ remains important even where voters float freely
between the alternatives. Any sudden substitution of pan-European for
national parties as the means of structuring voter choice in European
elections would thus risk further declines in turnout or an increase in
random voting. Looked at this way, the continued availability of
national parties for voter mobilisation is a service rather than a barrier to
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the entry of potentially more effective Euro-parties to the electoral
arena.

Nor is it clear that the Euro-parties that have formed at elite level freeze
competition within and between the Union’s representative institutions.
The need for consensus to exercise key powers of the Parliament under
the absolute majority rule9 or to pass resolutions that carry maximum
weight with the Council and Commission does not preclude contestation
at earlier stages of decision-making. A great deal of ideological differentia-
tion is played out in committee debates, and is not, therefore, susceptible
to statistical analysis of roll-calls. However, a possible indicator that dis-
agreements are real enough is that many groups now appoint their own
‘shadows’ to the rapporteurs who are responsible for drafting reports on
behalf of the committee as a whole (Neuhold, 2001, p. 13). Another is that
their shared interest in coming together to form oversized majorities on
final resolutions is preceded by ideological competition and adversarial
behaviour in tabling or shooting down amendments to those resolutions
(Kreppel, 2000, p. 134).

On top of this ideological contestation within the Parliament itself,
the Euro-party system has the little noticed effect of reinforcing inter-
institutional competition and checks and balances. Here it is essential to
note that the role of parties at EU level is not monopolised by national
parties of government. Indeed, the European Parliament even has a
structural bias towards strong representation of national parties of oppo-
sition. This follows from the ‘second-order’ pattern of voting in
European elections and its association with mid-term swings against
national parties of government. The 1994–9 Parliament, accordingly,
started life with a 39 : 61 per cent balance between government and
opposition parties respectively. Likewise, in the case of the 1999–2004
Parliament, the centre right EPP became the largest single group for the
first time since 1975, just as the unprecedented hold of the centre-left
on parties of Government gave the PES access to 11 out of 15 places on
the European Council, and to 13 out of 15 seats on various sectoral
Councils of Ministers. In short, second-order elections mean that at least
at the beginning of a Parliamentary term a Council of Ministers made up
of national parties of government will face an EP with a preponderance
of national parties of opposition.

What finally of the argument that representatives and voters are not
linked on issues relevant to the functioning of the Union itself? The
observation that European elections are often fought on domestic issues
does not of itself justify the conclusion that they are irrelevant to the
functioning of the Union without further demonstration that national
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and EU issues are neatly separable and that choices made in relation to
one cannot in some sense function as proxies for the other. On the first
point, many MEPs who took part in the survey for this book charac-
terised the content of European elections as Union issues framed in
domestic contexts. They also claimed a large part of their subsequent
representative behaviour is played out at the interface of the two arenas
and that success is defined by a capacity to draw connections between
domestic and Union issues.

Nor is it clear why only pro or anti integration preferences, as opposed
to ‘left–right’ ones, should be considered ‘European issues’. Given the
substantive content of the policies covered by the EU it would be
extraordinary if representatives did not want to influence left–right 
outcomes. In any case, the EU political system does not so much 
suppress the supranational-intergovernmental cleavage as allow it to be
addressed on a national-territorial basis through the Treaty formation
process. For the EP to concentrate on pro-anti integration preferences,
rather than left–right ones, would not improve representation. It would
mean giving up a focus that corresponds to the Parliament’s powers for
one where another body, the European Council, makes the key choices.
Indeed, the left–right character of the EP has led some to question how
far there is a disconnect at all between the electoral and parliamentary
levels of EU party politics. Herman Schmitt and Jacques Thomassen
(2000) have shown that MEPs line up in the same order along a left–right
dimension of political choice as those who vote for them.

This is an important finding but to my mind it is also one that 
allows us at last to identify what is deficient in party political represen-
tation at Union level. It is useful to begin by considering a couple of
puzzles:

● It follows from the convergent nature of political competition that
large numbers of voters will often feel that more than one group of
representatives is equidistant from their preferences. A sensible basis
for choosing might then be to judge who is more likely to deliver.
That, in turn, might involve retrospective appraisals of past perform-
ance or prospective estimates of how each group of representative is
likely to be strategically and institutionally positioned over the com-
ing legislative term. What, of course, this puzzle does is to destroy
any notion that voters can manage without active and informed
judgements of the political system in which representative office is
held. Left–right selections between national parties cannot serve as
proxy choices in relation to the European.
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● The same conclusion follows from the observation that voters may
have good reasons to incline to the right in relation to one level of
governance and to the left in relation to another. Indeed, experience
of federal systems suggests this is quite common, and two character-
istics of the EU make it likely in its case. First, the national and
European levels differ in the methods they use for allocating left–right
values. In the case of the Union, allocation is mainly a by-product of
alternative approaches to regulation. Only rarely is it made explicit
through financial transfers (Majone, 1996). Second, even where the
latter do operate, actors may well stand to benefit from financial
redistribution at one level of governance but lose from it at another.
Thus a citizen of a relatively disadvantaged sociological group in a
Member State that is a net contributor to the EU’s budget could self-
interestedly be of the left on domestic issues and of the right on
European ones.

Yet these puzzles only scratch the surface of the problem. Like Schmitt
and Thomassen, they equate representation with the aggregation of
interests and preferences rather than the articulation of meanings, values
and identities or the exercise of rights. Thus further reasons why repre-
sented and representatives need to interact on the specifics of each polit-
ical system are, first, that left and right may acquire different meanings
and appeal to different notions of identity in relation to each institu-
tional order or level of government. Indeed, the construction and delib-
eration of those meanings and identities may require multiple iterations
of the democratic process in the political system in which they are to be
played out. Second, democracy as we have argued from the beginning is
not distinctively defined by the satisfaction of wants at all, but by rights
of control. Whilst (in spite of the foregoing the ‘puzzles’) the EU’s party
system could conceivably be rather good at satisfying wants by, as it
were, borrowing preference orderings from the politics of its Member
States, control of representatives presupposes a party system that links
voters to the political system in a manner that allow the first to make
active judgements on the second.

By way of footnote, if it is accepted that MEPs are neither closely
instructed by national parties nor hugely pressured to anticipate change
in electoral opinion, their behaviour will depend on the role concep-
tions they themselves bring to the task of representation. The evidence
suggests that MEPs recognise a plurality of claims on their representative
functions (Scully and Farrell, 2003). This is clearly brought out by Table 5.3
which reproduces relevant responses to a survey of MEPs conducted by
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Simon Hix. Indeed, Hix et al. (1999) are surely right that the EP is a
mosaic of different representative practices. Not only do MEPs bring
national norms of representation with them. But their behaviour is
structured by cross-country differences in electoral and party systems.
Thus even in the case of the EP, how citizens are represented at Union
level depends on where they live.

Conclusion: the EU as compounded representation?

This chapter has begun the task of analysing the presence, voice and
weight of different actor types in Union decisions. It shows there is
much to be said for the notion that the EU compounds (Benz and
Esslinger, 2000) or piles different modes of representation on top of one
another. However, this leaves the following unanswered questions.

1. Are the various strands of representation given equal importance?
Probably not. The territorial representation of Member States is almost
universal across all Union decisions. Only for particular decisions is ideo-
logical representation through the EP given equal weight with territorial

Table 5.3 MEP role conceptions

Roles: How important are the following Average on scale 1–5
aspects of your work?

Legislating 4.4
Parliamentary oversight 4.2
Social group representation 3.9
Developing strategies for European 3.77
policies

Social mediation 3.22
Representing individual citizens 2.97

How important is it for you to represent
the following?
All people in Europe 3.55
All people in my Member State 3.92
All the people who voted for my party 3.72
All the people in my constituency 3.88
My national party 3.65
My EP party group 3.42
A specific group in society 2.59

Source: Based on MEP Survey 2000 by S. Hix and R. Scully for the European
Parliament Research Group. Details on www. lse.ac.uk/depts/eprg.



representation of Member States, as we will argue further in Chapter 7.
Interest representation through policy networks depends on patterns of
interdependence and histories of mobilisation that are specific to policies
and sectors. Regions differ markedly in how motivated they are to organise
at Union level.

2. On what principles are the different strands of representation com-
pounded? Compounding requires high levels of consensus within and
between each mode of representation. Thus Co-decision requires the
agreement of both the territorial representation in the Council and the
ideological representation in the EP. This, in turn, requires approval of at
least 71 per cent of the bloc vote held by Member States, and, in prac-
tice, of a similar proportion of MEPs if the Parliament is to secure the
absolute majority of its Members (and not just of those voting) needed
for it to contribute to outcomes by passing amendments of its own.
However even consensus within and between the Council and EP will
not be enough, where the delivery of objectives also requires a high level
of agreement between representatives of immediately affected interests .

3. What do present arrangements for Compounded Representation
mean for the Democratic Audit tests with which we started the chapter?
Probably that the tests associated with modified consociationalism (EUDA
Tests 3 & 4) are better met than those connected to concurrent consent
(EUDA Tests 9 & 10). The following paragraphs explain.

How far does the distribution of executive and legislative office in the EU
ensure the inclusive and proportional representation of national democracies
(EUDA Test 3)? The distribution of both legislative and executive office
is inclusive of representatives of each national democracy, though, in
the allocation of Council votes and EP seats, there is room for improve-
ment in the present trade-off between parity of representation of states
and proportional representation of populations.

How far do representatives of national democracies shape and control Union
decisions they consider of vital importance (EUDA Test 4)? The rule that the
‘Council decides’ means that national governments retain a high level
of collective control over Union decisions. Although their individual
control may be diluted by majority voting in the Council and Co-decision
with the Parliament, the former is used sparingly in practice and majori-
ties of the latter are usually inclusive of nationalities as much as of
ideologies. Indeed, national governments shape as well as control
(EUDA Test 4). As we will see in Chapter 6, they shape agendas, even
where the Commmission has the formal right of initiative.
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How far is the designation of executive and legislative positions by Member
States matched by opportunities for citizens directly to elect representatives 
of their own at Union level (EUDA Test 9)? Opportunities for citizens to
elect office holders directly at Union level are limited to those who hold
office in just one part of one branch of government (the legislative
branch). Executive power is shared between appointed office holders
(Commissioners) and those elected at another level of government
(national governments). Legislative office is divided between the
Council and the one institution that is directly elected at Union level
(the European Parliament).

How far do individuals and groups have means of aggregating and deliber-
ating preferences at EU level (if need be, independently of their national gov-
ernments) (EUDA Test 10)? Ideological representation through the EP,
interest representation through assorted channels and even regional
representation provide various means of aggregating and deliberating
preferences at EU level independently of governments. But the first is
constrained by shortcomings in the EP’s electoral connection, the 
second by inequalities, and the third is but patchily developed.
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6
Accountability (The Commission)

Introduction to chapters on accountability

If to be representative is to ‘stand in for’ citizens, to be accountable is to
owe them ‘accounts’ or justifications on the basis of which office holders
may be rewarded or sanctioned (Keohane, 2001). To be responsible, in
such a way is, in the view of some, democracy’s core meaning. As seen,
one classic interpretation holds that it is not the satisfaction of wants, or
in contemporary terms the aggregation of preferences, that distinguishes
democracy from other forms of rule, but its character as a system of rights
and duties organised around political responsibility (Plamenatz, 1973,
pp. 180–4): a right on the part of the ruled to join with other members of
a community to hold rulers responsible, and an obligation on the part of
rulers to accept responsibility by accounting for their actions. In addi-
tion, many political thinkers have been pessimistic about claims that the
people can realistically govern themselves in mass societies, except in so
far as they can periodically use elections to hold those who do in fact rule
to account (Schumpeter, 1943).

Yet, it is possible to put accountability at the core of democracy with-
out being at all complacent about the ease of delivering it in practice.
On the one hand, it is notoriously difficult to institutionalise without
perverse and unintended consequences (Macintyre, 1981). On the other
hand, it is always complex and often elusive. For example, the chapters
that follow will need to employ four distinctions to reach a full assess-
ment of the accountability of Union institutions. The simplest of these
is between ex ante and ex post accountability of decisions before and after
they are taken. The remaining three are as follows:

Vertical and horizontal accountability. Under hierarchical or vertical forms
of accountability all public administrators are within the control of a



political leadership; that political leadership is then responsible to
elected representatives who are accountable to the people. A quite
different mode of accountability is, however, possible between institu-
tions and individuals that have few or any powers to appoint or dismiss
one another. In a system of horizontal accountability actors have to give
accounts not so much on pains of loss of office but of diminished 
co-operation of others in the delivery of their goals. This distinction is
important to our analysis on two counts. First, national experience
accustoms many citizens of the Union to vertical forms of accountabil-
ity. Yet the Union itself is, arguably, more suited to horizontal forms of
accountability, given its divided system of government. Second, the dis-
tinction offers a temporal dimension. Just as we opened the last chapter
by noting the challenge of making European Union (EU) institutions
representative at a moment when the politics of mass representation are
themselves becoming more difficult, choices about the public control of
Union institutions are arguably being made in a context of a shifting
balance between vertical and horizontal forms of accountability occa-
sioned by the emergence of new forms of governance. These trends have
been described as being towards a ‘multicentric form of accountability
to different institutions, for different purposes, to different degrees and
in terms of different, though mutually complementary standards’
(Spiro, 1969, p. 98).

Internal and external accountability. Much accountability is not to
‘others’. Rather it is an internal process by which actors and institutions
enforce democratically agreed standards on themselves. Indeed internal
and external accountability are interdependent. Just as the system of
external accountability to others would be overloaded if it could not 
rely on modes of self-enforcement, that of internal accountability pre-
supposes an overarching democratic process by which self-enforced
standards can be negotiated, agreed, policed and converted back into
externally enforced standards in the event of lapses. This distinction
poses a number of questions for accountability in the EU arena: how far
does internal accountability require all those who participate in the
making of Union decisions to observe norms of political or administra-
tive behaviour agreed at EU level? Has the Union yet found a satisfactory
means of relating the internal and external strands of accountability one
to the other, and so on?

Output and input accountability. Decision-makers are often required to
account for their actions in terms of their consequences. Where, however,
causation is complex or unstable, and any one decision is the product of
‘many hands’, it may be difficult to attribute consequences to particular
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actions, or, as March and Olsen put it, to discover ‘blameworthy agents’.
Under such conditions ‘making someone accountable’ is always an ‘act of
injustice’ (March and Olsen, 1995). An alternative that requires no attri-
bution of consequences to individuals or institutions is just to ask
whether each player acted appropriately – according to the rules and roles
assigned to them – in the inputs they made to decisions. This distinction
poses a predicament to the EU. The fact that most of its decisions mix
inputs from several of its institutions and from national and European
authorities suggests outcomes will be hard to attribute and that actors
should, accordingly, be required to account for the appropriateness of
their inputs to decisions. On the other hand, public justifications for
Union policy often rest on claims to output legitimacy through superior
performance. This surely entitles the public to expect Union institutions
to account for whether their policies have had the beneficial conse-
quences by which they were ‘sold’ in the first place.

The foregoing distinctions will be used to apply the following
Democratic Audit (see pp. 28–9) tests that concern accountability.

How far are those who hold office or make decisions in EU institutions
accountable to representatives of national democracies who are, in turn,
responsible to their national publics and parliaments (EUDA Test 5)?

How far are those who hold office or make decisions in EU institutions account-
able to elected representatives of citizens at Union level (EUDA Test 11)?

The accountability of the Commission will be appraised in the remain-
der of this chapter; that of the Council in Chapter 7; and that of the
European Central Bank in Chapter 8 (which will overlap with an
appraisal of Democracy and Constitutionalism in the EU).

Three models of Commission accountability

The value of a detailed democratic assessment of the Commission might
be questioned on a number of contrasting grounds. First, that as an 
un-elected body, it so clearly fails the most basic test of democracy as to
make further evaluation superfluous. Second, that to test the Commission
for democratic standards is to misunderstand its purpose and justification
as an independent institution capable of producing those desirable out-
comes that happen to be ‘incentive incompatible’ with majoritarian
democratic procedures (Majone, 2001). Third, that the Commission is, in
any case, only marginal to the democratic performance of the Union,
since, for the most part, it is only a proposer and not a maker of decisions.

In answer to the first objection, democracy requires only that public
institutions be controllable by elected representatives, not that all
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should themselves be elected (Mill, 1972 [1861]). Whether the
Commission satisfies that condition is a question a Democratic Audit is
eminently suited to answer. As for the second objection, those who have
thought most deeply about it acknowledge there may be little alterna-
tive to strengthening the democratic control of the Commission as it
assumes ‘discretionary’ powers. All they ask is that new means be found
of undertaking those of its functions that are not discretionary and
where, instead, there is an agreed and justifiable case for impartial
administration at arms length from standard democratic procedures
(Majone and Everson, 2001, p. 167).

As for the third objection, it is undermined by a failure to understand
how agenda-setting operates as an independent source of political power.
The Commission’s exclusive right of initiative under pillar one means
that it can keep the gates closed on the consideration of new initiatives
even where the status quo is undesirable to many citizens or their repre-
sentatives. If it does decide to make a proposal, the rules for amending a
Commission draft mean it can influence where the bargaining is likely to
end up by determining the point from which it starts. Moreover, in cases
where preferences are not already fully formed, it can influence ways in
which problems are constructed, attention is organised, and actors
mobilised into the European arena for their consideration.

Yet, assessment of the Commission is unlikely to prove easy. A certain
elusiveness about what it does – neatly summarised in Laura Cram’s
description (1994) of it as a ‘multi-organisation’ – creates ambiguity as to
how far it can be held responsible for any one aspect of the EU’s per-
formance. It is most commonly thought of as the EU’s executive. In real-
ity, it shares executive power, since its main role is to supervise the
implementation of Union law, rather than to implement it for itself. On
the other hand, it is a key actor in the EU’s legislative power. It drafts pil-
lar one legislation, it makes the key decisions on which the European
Parliament (EP) amendments are most likely to succeed and it has a pres-
ence at every stage of co-decision that goes well beyond the formal spec-
ification of its powers in the Treaties. It even has a quasi-judicial role to
the extent it is responsible for investigating infringements of the Treaties
and, if necessary, bringing actions in the European Court of Justice
(ECJ). On top of all that, it acts as an international negotiator for the
Union in matters where it has internal competence, a role it usually per-
forms in co-operation with the Presidency of the Council. In short, the
Commission has a share in almost every branch and function of Union
governance without having control of any. An additional complication
is that the mix between its roles varies from one part of the Commission
to the next (Nugent, 2001).
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It may even be difficult to form a view of what democratic standards
are relevant to the Commission by putting it in the one category it is
often assumed to occupy without ambiguity, namely that of a bureau-
cracy, and then drawing lessons from the wider literature on the public
control of administrative bodies. The notion that the Commission
should concentrate on the classic bureaucratic role of impartially admin-
istering decisions (Christiansen, 1997) taken by elected politicians col-
lides with at least two other views of its proper functions: that it should
be a source of policy entrepreneurship in the interests of one particular
cause, namely that of European integration itself; and, second, that it
should have representative functions, whether on behalf of those who
are disadvantaged by intergovernmental bargaining, or of a European
interest that is likely to be neglected by all other actors in the system with
their foci on single geographical areas and individual policy sectors. Belief
in this representative role is to be found in the Commission’s White
Paper on Governance which argues that the ‘Community method
ensures fair treatment of all Member States from the largest to the
smallest’ and that the Method operates as a ‘double filter’: first, the
Commission has to be convinced there is a general ‘European interest’
that would justify action; then elected actors ‘come together’ at the ‘level
of the Council and European Parliament’ to form the Union’s legislature’
(European Commission, 2001d, p. 8).

The data set of documents compiled for this survey reveal three views
of how the Commission should itself be held democratically account-
able. They are as follows:

The Commission should primarily be accountable to Member States. The
argument here is that since the Commission employs powers that have
been delegated by Member States it should primarily be accountable to
them. The UK Government in particular has used the Future of Europe
debate to argue that the Commission should be more accountable to the
European Council, which should, for example, set its annual pro-
gramme (UK Government, 2000).

The Commission should be accountable to both Member States and the
European Parliament. Statements of this view are found in the
Commission and EP documents, though also in contributions from
some national governments. An example is the Commission’s interim
report on its own internal reform which states that ‘in its relationship with
the Council and the European Parliament, the European Commission is
at the service of the European citizenry, translating into action the objec-
tives defined on citizens’ behalf by representatives in the Council and
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the European Parliament’ (European Commission, 2000a, p. 7). For
defenders of such dual responsibility it does not follow from the exercise
by the Commission of powers once delegated from Member States that
it is only to the latter it should be accountable. As seen, Member States
can be held to have voluntarily limited their own sovereignty in favour
of a new institutional order, one feature of which is an inter-institu-
tional balance that would not be well served by close supervision of the
Commission by the (European) Council. Indeed, accountability of the
Commission to the (European) Council and EP is sometimes presented
as providing just two of the links in a network of horizontal relation-
ships in which all Union institutions should be able to extract accounts
from one another by using rewards and sanctions that are both evenly
distributed and entrenched in a separation of powers system.

Whatever its obligations to Member States and the European Parliament,
the Commission should also be directly accountable to citizens: The White
Paper on Governance emphasises that the Commission cannot just be
accountable to Member States and the EP, since it has obligations to 
any individual or group with a right to good administration. It goes on
to argue that the obligations in question have been accumulated
through ECJ judgements, rulings of the Ombudsman, the Charter of
Fundamental Rights of the EU and standards of individual treatment
laid down in the Treaties and secondary legislation of the Union
(European Commission, 2001d). In other documents used in this survey,
the Commission uses the rhetoric of ‘twin pillar democracy in Europe’
not to connote national and European parliaments, but to distinguish
all representative institutions on the one hand from the direct ‘involve-
ment of citizens in devising and implementing decisions that affect
them’ on the other (European Commission, 2000d, p. 4).

Of all the Union institutions, the Commission has most consistently
argued that the EU should mix indirect and direct forms of democracy.
This may be self-serving to the extent it would maximise the number of
‘principals’ between which the Commission could manoeuvre without
becoming fully beholden to any, and justify policy-making through the
direct engagement of the Commission with groups and individuals of
Civil Society. Yet, the Commission’s case for participatory decision-making
is also made with an eye to change in society and its implications for the
accountability of public institutions. It has argued that the standards 
by which it is held to account should themselves be negotiated on a
continuous basis with representatives of civil society who should, in turn,
be mutually accountable to one another: all stakeholders in Union policies
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should be required to ‘demonstrate the coherence of their constructions’
(European Commission, 2001e, p. 276). If the second of our standards
seeks to substitute horizontal accountability of Commission, EP and
Council to one another for vertical Commission accountability to Member
States ‘principals’, this solution seeks lines of accountability that reach
beyond the political system altogether, or as the Commission’s one-time
Forward Studies Unit (FSU) puts it, ‘to break the cartels of representation
that currently exert a covert stranglehold on key stages of the policy
process’ (op. cit., p. 273).

Having distinguished three notions of how the Commission should
be accountable and to whom, we need to appraise how far each standard
is satisfied in practice. We begin by examining what evidence there is for
the effective public control of the Commission by elected governments
of the Member States.

Control by elected governments of Member States

There are various ways in which the Commission is exposed to the 
control of national governments (Pollack, 1997a, pp. 118–19; Kassim 
and Menon, 2003, pp. 131–2). In a political system where the legal base
for each action is closely scrutinised by all institutions (not least the
Commission itself) it matters that it is the Member States which specify
each area of competence through their negotiation of the Treaties.
Individually and collectively they can also influence the direction of the
Commission by how they choose to exercise their powers to appoint its
College and Presidency every five years. Moreover, the Commission
depends on the Member States for resources and co-operation. Although
the Union benefits from a system of ‘own resources’ its budget still needs
to be agreed every five years by unanimous consent of member govern-
ments, which micromanage the deployment of resources to the extent
that the Union institutions cannot move expenditures between seven
closely specified ceilings. The agreement of member governments is 
also needed for any increase in the staffing of the Commission. A dys-
functional relationship with any one Member State will likewise cause
problems for the Commission in terms of implementation on the ground
and provision of information needed for effective policy-making.

Some of the foregoing controls are individual and others are collec-
tive. Some – such as a refusal to agree to changes to the Treaties or to
budget ceilings, or a veto on specific candidates for the Commission
Presidency, or even various forms of non co-operation – can be exercised
by individual Members. Others – such as a revision of the existing Treaty

136 A Democratic Audit of the European Union



powers of the Commission – require their unanimous agreement.
Indeed, in the absence of consensus on the budget the Commission can
continue to spend resources, albeit within existing ceilings. A further
crucial distinction is between ex ante and ex post opportunities to control
the Commission. Rules for Treaty formation provide strong ex ante con-
trol to the extent unanimous agreement of Member States is needed to
confer a power on the Commission, but only weak ex post control to the
extent that Member States likewise need to be unanimous if any of the
Commission’s powers is to be recalled or redefined. A third point is that
none of these controls is without cost to Member States. These may be
costs of monitoring the Commission or those connected to reverse
dependencies of Member States on the Commission. Amongst the latter
are needs Member States themselves feel for a credible enforcement
mechanism at European level, and for a body that will save them trans-
action costs in policy initiation and bargaining (Majone, 1996, p. 69).

Mark Pollack (1997a) has elegantly formulated the possibilities and
limits of control of the Commission by national governments. He
observes that the points in the foregoing paragraph combine to create a
margin in which the Commission can expect the costs of control to
exceed the pay-offs to Member States of exercising it, and beyond which
Member States are likely to challenge the Commission. The result, he
concludes, is that there are good structural reasons why the Commission
will always be somewhere in between a runaway bureaucracy and 
a subservient one (Pollack, 1998, p. 218).

An indicator of whether Member States are prepared for the
Commission to have a wide or narrow margin of discretionary choice 
is the resources they commit to monitoring it. Both of the key powers 
of the Commission – its right of initiative under pillar one and its over-
sight of implementation – are subject to ‘stakeholder’ participation and
monitoring through the following system of committees, known as
Comitology.

Consultative committees are formed at the Commission’s own initia-
tive, usually from business and professional interests, or organisations of
civil society.

Expert committees have a mixed composition of national civil servants
and technical experts designated by governments. Together with the
consultative committees, they form the two kinds of advisory committee
with which the Commission works when it is preparing legislation.
However, as Neil Nugent points out (2001, pp. 245–6) expert committees
are the more powerful for two reasons: first, the Commission is usually
obliged to consult them before initiating legislation; and, second, their
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membership overlaps with the national officials who will eventually 
consider the same proposals in Council working groups.

Management and regulatory committees. Whereas consultative and
expert committees are mainly involved with the Commission when it
draws up legislation, management and regulatory committees oversee
its contribution to the implementation of Union law. Management and
regulatory committees are chaired by the Commission, but otherwise
comprise officials from each Member State. If a qualified majority of a
Management Committee disagrees with an implementing measure pro-
posed by the Commission it can appeal to the Council which can sub-
stitute an implementing measure of its own (again by Qualified Majority
Voting [QMV]). In the case of Regulatory Committees the onus is
reversed. The Commission can only proceed with an implementing
measure with the agreement of a qualified majority of the committee. If
it fails to gain a majority on the committee, the matter is passed to the
Council for decision. Armed with the differing opinions of both
Commission and the regulatory committee, the Council can approve
the Commission’s proposal, reject it or substitute its own preferred
approach. Throughout, the Council decides by Qualified Majority.
Regulatory Committees – which are procedurally the stricter form of
supervision – are more commonly used than Management Committees.

The Member States also employ a gamut of devices in the body of 
legislation to limit the Commission’s discretion. These include sunset
clauses, obligations to review and evaluate measures, and even encour-
agements to third party actors to sound ‘fire alarms’ that may relieve
Member States from some of the direct costs of monitoring. Also worth
noting are estimates of the personnel that national administrations are
prepared to commit to the task of supervision. Wolfgang Wessels (1997)
estimates that up to 40 per cent of senior national officials now spend
some of their time on EU business. Although much of this work is with
Council Working groups, participation in the latter overlaps, as seen,
with oversight of the Commission.

What, however, is less clear than the effort Member States put into
monitoring the Commission is the control they get out of it. A primary
source of ambiguity is that management and regulatory committees
hardly ever use their powers to appeal to the full Council in the case 
of disagreement with the Commission. Is this a sign of their success 
in forcing ‘the Commission to take objections seriously and search for
consensual solutions?’ (Scharpf, 2001, p. 8). Or does it suggest that the
participation of national officials in EU decision-making just compounds
the problem of unsupervised administrative power by encouraging a
copinage téchnocratique (Wessels, 1998, p. 214; Radaelli, 1999; Trondal,
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2001, p. 39) in which national civil servants may nominally be desig-
nated to oversee the Commission on behalf of elected national govern-
ments yet settle down to common problem-solving with Commission
officials in a process that is opaque to the public and its representatives at
either level of government ?

These are not easy questions to answer, since the distinction between
acting as ‘national representatives’ and transferring loyalties to the
shared process may itself be elusive. Jarle Trondal’s (2001) survey shows
how national officials who participate in EU committees often identify
with both levels of governance. In addition, there is often ‘slack’ in their
environment. They are not always fully instructed or without scope 
to reverse the direction of influence by feeding EU-level discussions 
back into the framing of national preferences that form the basis of any
guidance they are themselves given.

Regardless of how far it is achieved in practice, there are objections to
attempting national supervision as the only means of democratic control
over the Commission. First, are the familiar arguments against con-
centrating power in the hands of national governments. Second is the
objection that to make the Commission the agent of the Council with-
out clarifying that is, indeed, the nature of the relationship risks the 
public viewing the Commission as a prime mover when it is mainly 
the handmaiden of the Council. Governments could even have perverse
incentives to profit from that misperception by transferring blame and
dumping problems into the European arena. The result would then be 
a loss and not a gain to democratic accountability.

Control by the European Parliament

The following are amongst means of control presently available to 
the EP. It can dismiss the Commission. Its approval is needed for the
appointment of new Commissions and thus by implication for the
replacement of any dismissed College. It can appoint special commis-
sions of enquiry and ask written and oral questions of the Commission.
Its approval is needed for the discharge of the annual accounts of the
Commission. Its legislative and financial powers can be used to deny
the Commission a number of its goals. Each of these is now examined
in turn.

Ex ante accountability: the EP’s power to confirm 
the Commission in office

Although each President and College of Commissioners is appointed by
the Member States, they can only take office after a vote of approval by
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the EP. To ensure this power would normally be exercised by a freshly
elected Parliament, the Treaty on European Union (TEU) (1992) aligned
the terms of Commissions and Parliaments, so that the first would (nor-
mally) take office some six months after the second. From 1994–5, the
EP sought to maximise use of the procedure to extract accounts of how
an incoming Commission intended to use its powers by turning ‘investi-
ture’ into a three-stage obstacle source over which any new Commission
would have to pass. First, a vote was taken on the nominee for the
Presidency of the Commission. Second, other nominee Commissioners
were ‘heard’ by the Parliamentary committee corresponding to their
anticipated portfolios. Third, a vote was taken on the overall composi-
tion and programme of the incoming executive (Hix and Lord, 1996).

Yet, Helmut Kohl probably went a little far in predicting after the
Maastricht European Council that the EP’s new power to confirm the
Commission would be ‘a matter of great political significance’ (Kohl,
1992, p. 1126). In spite of its ingenuity, the procedure only gives the EP
a limited controlling power over the appointment of the Commission.
In the end, the Parliament only has a ‘take it or leave it’ choice over a
President and College designated by Member States. Absence of the
‘positive power’ to pick and choose means that Commissions are not
representative executives in the sense of being ‘equilibrium govern-
ments’ so aligned in their composition, portfolio distribution and policy
programme with representatives’ preferences as to beat all possible 
alternatives in any parliamentary vote (Laver and Shepsle, 1996).

Nor is it even clear that it is easy for the Parliament to use the 
investiture procedure as a ‘negative’ or ‘veto power’ on the Presidency or
College of Commissioners. One problem is that the EP’s bargaining
hand is crucially shaped by what would happen in the event of a ‘non-
decision’ or, in other words, a failure to agree with Member States on the
appointment of a Commission. The legal position is that the old
Commission would continue in office, though only as a caretaker or
trustee.10 Such a ‘lame-duck’ Commission could suit some Member
States more than the EP. A second difficulty is that national leaders may
try to organise their own support base in the EP if confronted by any risk
of being denied the Commission of their choice. Ambitions of executive
formation could thus compromise the high levels of independence 
hitherto enjoyed by the EP.

Case studies of the designation of the Santer and Prodi Commissions
in 1994–5 and 1999 respectively underscore the foregoing themes. 
The independence with which MEPs can hope to exercise a veto on the
appointment of a College or Presidency was called into question by the



vote on Santer’s own appointment in July 1994. A study of MEPs who
voted for Santer against the wishes of their party group, reveals that
most came from national parties of government. Up to 45 members
seem to have been persuaded to switch their votes, a figure that
exceeded Santer’s majority of 21 (Hix and Lord, 1996). Likewise Santer
had little difficulty ‘calling the EP’s bluff’ at a later stage in the procedure
when, on the evidence of its committee hearings, the Parliament criti-
cised five out of the twenty nominations to the 1995–9 Commission. He
correctly calculated that even if none of the nominations were with-
drawn by the Member States making them, the EP would still vote for
the overall Commission. In fact he secured a large majority – 418 in
favour, 103 against and 59 abstentions – without doing much to
respond to MEPs’ hints that he should at least change the remits and
distributions of responsibility between Commissioners.

The formation of the 1999 Commission likewise showed how limited
is the scope for MEPs to engage in pro-active ‘executive shaping’. First,
President Prodi successfully resisted suggestions from the largest group in
the EP that he should use his own powers over the formation of the
College – recently expanded by the Amsterdam Treaty – to press for a
Commission that reflected the ‘centre-right’ outcome of the 1999 EP
elections (Le Monde, 14 July 1999). Second, he forced the EP to back down
from its claim that his Commission was being appointed twice (for the
remainder of the term of the Santer Commission and to a five-year term
of its own) and that it would, therefore, need to be invested twice, by
refusing to take office on such a basis. Third, the EP was itself more cir-
cumspect than it had been in 1994–5 in its judgement of individual
nominations. Only one – the Belgian nominee Philippe Busquin – was
criticised on the somewhat ‘local’ grounds that he was insufficiently
bilingual to represent both sides of his country in the Commission.

Assuming that in both cases, a majority of the EP had a preference for
an effective Commission, neither in 1994–5 nor in 1999 was it in a
strong position to withstand a stalemate on the appointment of the
Commission. In the first instance it had been difficult even to agree to
an appointment to the Presidency at a time when a heavy agenda of 
pro-integration business awaited implementation. In the second, the
Commission Presidency had for several months been in the hands of a
College that had itself resigned.

Table 6.1 uses the survey carried out for this research to summarise
MEPs own assessments of the investiture procedure. On average they rate
it quite highly as a means of testing the suitability of Commissioners for
office, but see it as affording only weak leverage over the composition of
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the College and only moderate influence on its policy programme.
However, the standard deviations in the last column of the table indicate
wide differences in the evaluations reached by individual MEPs.

In addition to the structural constraints discussed earlier, a common
complaint amongst MEPs is that opportunities to use parliamentary
hearings to ‘pin Commissioners down by means of coherent and logi-
cally developed cross-examination’ are lost as ‘everyone attempts to get
in on the act’.11 A contrary complaint is that at other times the leading
party groups try to ‘fix’ the hearings rather than let them develop into
open-ended enquiries into fitness for office. One MEP who participated
in this survey even complained that in 1999 ‘an appalling cross-party
deal’ was hatched to let one candidate Commissioner off the hook on a
matter of importance.12 A slightly more upbeat assessment, however, is
that the very act of ‘hearing’ all nominee Commissioners ‘obliges each
to spell out the value added that he or she can bring to the College’.
Indeed, the same respondent argued that it alerts EP committees to ‘fric-
tions ahead in the way in which responsibilities are apportioned in the
Commission’13 and this feeds into subsequent scrutiny over the course
of a parliament.

The most positive appraisals of the procedure relate to its effect 
on the policy intentions, rather than the composition, of incoming
Commissions. As one respondent puts it,

The whole exercise sharpened up the Commission’s thinking on policy
development: it seemed to come up with some decent policy proposals
as a result, and it is a useful learning exercise in the development of

Table 6.1 Ex ante accountability. MEPs’ assessment of their influence under the
investiture procedure. (Reflecting on your own experience of the EP’s role in 
confirming the 1999–2004 Commission, please use the scales provided (0–10) to
assess the usefulness of the procedure.)

Procedure Average Standard 
deviation

Influencing the composition of the Commission 3.63 2.39
Influencing the assignment of responsibilities 3.13 2.60
between Commissioners

Influencing likely policy programmes and legislative 5.04 2.85
proposals over the life of the Commission

Testing the suitability of individual 6.93 1.39
Commissioners for office



mutual understanding between Commissioners and the parliamentary
committees with which they have to deal.14

Another interviewee who thought that the EP’s influence on the
composition of the Commission was a marginal one of anticipation
only – ‘we might have a bit of influence where governments do not put
up candidates who they fear would run into diffulties before parliamen-
tary committees’ – was much more positive about the ‘impact of the
investiture procedure on “programmatic content” ’:

The Commission prepares its programme in dialogue with the EP.
The President of the Commission goes round the leaders of the
groups. Meanwhile, the confirmation procedure is going on in the
background.15

The last point implies that the Investiture procedure does not give the EP
as much of an executive-shaping role as confirm that its main relation-
ship with the Commission is a legislative one after all. One of the main
developments between 1994–5 and 1999 was that second time round the
EP now required each nominee to the College of Commissioners to fill in
a twenty-page questionnaire, the replies to which it made public
(European Parliament, 1999d,e). Several questions probed individual 
fitness for office. Others reflected opportunities to turn the hearings with
nominated Commissioners into the first stage in the development of a
legislative relationship. Given that each Committee leads for the EP in its
specialist area – and the composition of each is substantially new at the
beginning of each Parliament – the hearings can be used to inform the
Commission of the likely preferences and behaviour of MEPs in the leg-
islative process. This is useful to both sides. It is useful for the EP to have
its own preferences embedded in initial proposals given that it is proce-
durally difficult for the Council to amend Commission texts. For its part,
anticipation of the EP’s preferences allows the Commission to maximise
the number of measures passed at first reading, and to strengthen its
defences against the Council. Where there is agreement between the EP
and the Commission, the EP can use its amendment powers to steer a
text back in that direction after the Council has made its own changes.
Indeed there is a chance it will defend the position all the way to
Conciliation where the Commission has no formal powers. Cutting
across these various considerations is that statements made by
Commissioners to specialist parliamentary committees at the moment of
investiture become performance indicators over the remainder of the
five-year term and thus grounds for ex ante accountability.
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Ex post accountability: the EP’s power to dismiss the Commission

It is useful to begin by clarifying what is the EP’s power to dismiss the
Commission and what it is not. It should not, for example, be confused
with the power of national parliaments to break governments. A power
of dismissal that is intended for use whenever an alternative executive is
more likely to satisfy the partisan preferences of a majority of the legisla-
ture has to be distinguished from one that is only designed to sanction
cases of mal-administration. The EP’s power of censure falls into the
second category, as is suggested both by its name (censure) and the fact
that it requires a ‘double’ majority (two-thirds of MEPs voting and an
absolute majority of the Parliament itself, i.e. 314 out of 626), not a ‘sim-
ple one’. Moreover, the survey for this study confirms that most MEPs
would themselves oppose the application of partisan forms of dismissal
to executive–legislature relations in the EU. The following response is
typical:

The double majority is a justifiable constraint. In most political sys-
tems the power of the legislature to remove the executive is balanced
by the power of the executive to dissolve the legislature, thus requir-
ing it to justify any decision or threat to vote down the government
of the day. This is not possible within the EU political system, but the
double majority is a good substitute. It means that the executive can
only be removed by a cross-party coalition. You would need at least
the support of the two main groups. Thus it is a constraint on the use
of dismissal for unilateral party advantage in much the same way as
the threat to dissolve can be used as a constraint.16

Indeed this may even understate the procedural difficulty in using the
power of censure as a partisan means of altering the political balance of
the Commission. Bearing in mind that censure can only be used to
remove the entire College and not individual Commissioners, any two-
thirds majority would almost certainly have to embrace MEPs from
much the same party families as the Commissioners who would be
victim to any ‘mass cull’: the PES, EPP, ELDR and possibly the Greens.
Although some of those party groups might at any one time reasonably
hope to be better represented in a replacement Commission, there
would also be losers from within the coalition necessary for the censure.

Until the resignation of the Santer Commission in March 1999 many
doubted the power of censure was even a useful discipline against mal-
administration. The Parliament was considered too dependent on a
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strong Commission, and too closely aligned with it in battles over the
supranational or intergovernmental shape of European integration, to
emerge as a fierce and independent critic prepared to wield the ultimate
sanction of dismissal.

Indeed, censure appeared to be a ‘nuclear option’ made unusable by the
drastic consequences of its own employment (Clergerie, 1995). Not only
were MEPs assumed to have little interest in plunging the Union into an
inter-institutional crisis. It was also thought to be a constraint that the
College of Commissioners could only be dismissed as a whole, without
any discrimination of individual responsibility for underperformance or
wrongdoing. The injustice of such indiscriminate dismissal was thought
likely to sharpen the determination of pockets of MEPs from different
nationalities or party families to protect ‘their Commissioners’ from 
disgrace by withholding the two-thirds majority needed for censure.

How far these various constraints are still felt to be relevant is illustrated
by answers to a series of questions (Table 6.2) in the survey carried out for
this research. Reluctance to damage the reputation of the Union or the
EP’s own relationship with the Commission are thought to be less signif-
icant as constraints than pressures from governments to lay off the
Commission or the unwillingness of specific groups of MEPs to pass cen-
sures mainly directed at Commissioners from their own political family.
One participant in this survey argued that effective pursuit of wrongdoing
in the Santer Commission was at one stage hampered by ‘national par-
ties phoning MEPs to ask them to dessist from embarrassing their
Commissioner’. PES members came under significant pressure from the

Table 6.2 Ex post accountability. MEPs’ assessments of their powers to
censure the Commission. (On a scale of 0–10 please assess how far the
following constrain the EP’s ability to censure the Commission?)

MEPs’ assessment Average Standard
deviation

The need for a double majority 5.6 2.69
The belief that the Commission is 5.28 1.98
an ally of the Parliament

Reluctance to damage the reputation 4.85 2.67
of the EU

National governments may inform 6.31 2.56
MEPs of their reluctance to see a change 
of Commission

MEPs are reluctant to vote for censures 7.06 2.08
critical of Commissioners from
their own party families
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French and Spanish Socialist Parties.17 The Committee of experts set up to
examine the charges against the Santer Commission concluded in robust
language that the party political affiliations between Commissioners 
and groups of MEPs was ‘deforming’ the Parliament’s power of censure
(second report of Committee of Independent Experts, p. 22). At one point
the leader of the largest party group is even reported to have urged 
members to support ‘our Commission’.18

EP data lists only five censure motions as having been formally tabled
since 1979. Three fell into the period 1990–2, were tabled by small
groups and defeated by overwhelming majorities (European Parliament,
1999g). Yet, in contrast to the conventional wisdom that censure offered
few opportunities for executive control, insiders noted a tendency well
before the first successful use of censure in 1999 for the Commission to
respond even to remote threats of parliamentary discontent developing
into censure motions. Richard Corbett, Francis Jacobs and Michael
Shackleton cite the following example:

In December 1989 and January 1990 … the Socialist group considered
a proposal from one of its members to table a censure motion.
Although this found little support, and was decisively turned 
down in the Group, it did provoke a flurry of extra meetings between
Commissioners and Socialist Group leaders and greater attention
being paid to the ‘social dimension’ of the Commission’s work 
programme then being prepared. (1995, p. 247)

Instances of such sensitivity were also confirmed by responses to this
study. A possible explanation is that the censure procedure is easy to
initiate even if it is hard to conclude. The support of only 10 per cent of
MEPs is needed to table a censure and have it debated by the Parliament.
The Commission then has to divert resources to fighting off a censure
that may, in the meantime, damage its reputation. The result is that it
may accommodate grievance even at a relatively low level of discontent,
notwithstanding the difficulties the EP would also face in fully prosecuting
a censure. The following is the view of one observer from within the
Commission:

Defending a motion of censure soaks up resources. It is a distraction
from the Commission’s routine work. It is potentially debilitating of
the Commission’s credibility. And it can snowball – no one can pre-
dict where it might end or control its consequences. All of this when
only 60 MEPs are needed to set a censure motion in action.19



The TEU (1992) strengthened the power of censure as an indirect
consequence of the requirement that an incoming Commission could
only take office after a vote of approval by the EP. This reduced the dan-
ger of Member States responding to a parliamentary censure by merely 
re-appointing the same Commission and increased the power of the EP
to stipulate conditions for any replacement. It effectively raised the 
procedural hurdle for a replacement College from a third to a half of
MEPs voting, the former being the blocking minority needed to protect 
a replacement Commission from a second motion of censure, the latter
being the majority now needed to confirm a Commission in office.
Conversely, the role of the Parliament in the resignation of the Santer
Commision may have had some positive spill-back for its admittedly 
still limited powers to shape incoming Commissions under the Investi-
ture Procedure. The incentive to align the composition and programme
of the Commission with parliamentary opinion could only be improved
by a reversal in the conventional wisdom that the EP would never force
the dismissal or resignation of a Commission. Thus the inclusion of a
Green (Michaele Schreyer) in the Prodi Commission (1999–) has been
seen as a move to increase its protection against censure by giving it 
a wider base of support in the EP than its predecessor.20

In 1997, the EP demonstrated how it could use ‘the ultimate deterrent’
of dismissal to reinforce other modes of accountability. It passed an
indicative motion of censure while also appointing a special committee
of enquiry to look into the handling of the Bovine Spongiform
Encephalopathy (BSE) crisis. It would later claim that the ‘suspended
death sentence’ over the Commission yielded significant concessions,
including new legislation on food hygiene, a transfer of responsibility
for food safety from one Commission Directorates-General (DG) to
another, and, as a consequence of the last, a reduction in conflicts
between producer and consumer interests in the administration of food
policy (Westlake, 1997; Shackleton, 1998).

On the other hand, the BSE episode also illustrates how the power of
the EP to censure the Commission can only provide an incomplete sys-
tem of accountability in a political system where executive power is dis-
persed and the consequences of policy failures take time to develop. The
EP’s special committee of enquiry was clear that ‘primary responsibility’
lay with the British Government and ‘secondary responsibility with an
earlier Commission’ (Reimer Böge MEP, European Parliament, Verbatim
Report of Proceedings, 18 February 1997). While, however, managing to
pass an indicative censure on the sitting Commission, the EP was unable
even to get the British Agriculture Minister to appear before its enquiry
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(Lord, 1998a, p. 89). In an interview for this study, a former President of
the Parliament re-iterated the problem: the Commission was the only
body that the EP could hold politically responsible for the handling of
BSE, not the body that was causally responsible for the problem.21

However, a Commission-based observer feels the BSE case also illus-
trated how the power of dismissal continued to be limited by the
absence of a killer instinct on the part of a Parliament grown accus-
tomed to compromise in its dealings with other Union institutions.

The EP missed a golden opportunity to censure the Commission on
BSE. It had the scientific evidence and had proved wrongdoing. It
pulled back because of a culture of accommodation: provided that the
Commission has offered some concessions, the reflex of the EP’s lead-
ership is always to consider that the reasonable thing to do is settle.22

A larger challenge to the view that the Parliament’s power of censure
does not amount to much in practice was, of course, the resignation 
of the Santer Commission in March 1999. This occurred immediately
after a meeting of the EP’s party groups leaders – the Conference of
Presidents – indicated a double majority of MEPs was prepared to vote
for dismissal. Yet the 1999 experience has left the EP with two differing
views of how best to approach censures. Some MEPs believe the proce-
dure was improved by the insertion of a quasi-judicial phase in which a
committee of ‘wise persons’ from outside the Parliament was appointed
to investigate allegations against members of the Commission. This
made the procedure even less majoritarian in the sense of being exer-
cised more from some points on the political spectrum than others. The
game was changed from one of calculation of party advantage or, in
other words, of who was likely to win or lose from replacing the
Commission, to an adjudication of whether standards of public admin-
istration had been violated (Lord and Beetham, 2001). The quasi-judicial
stage may also have made it easier to form the necessary majority 
for a justified censure. Whereas the Parliament floundered before the
appointment of the committee of wise-persons, the latter, depending on
its outcome, would help resolve matters one way or another by raising
the costs to MEPs of either defending the indefensible or witch-hunting
for partisan reasons. A contrasting interpretation is that the 1999 
censure was an abdication and not a triumph. According to this view
elected representatives should judge for themselves whether an execu-
tive merits dismissal, since only they can, in turn, be responsible to the
public for the proper use of any power of censure.
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Both the Santer resignation (1997) and the conditional vote of censure
on BSE (1997) illustrate how a case for censure needs to be built up
through the use of other procedures: in the first case, the rule that the
Commission’s accounts for each financial year can only be ‘discharged’
by the EP declaring itself satisfied that moneys have been properly spent;
in the second, the power of the Parliament to appoint special committees
of enquiry. This raises the question of how far the EP really has succeeded
in developing ‘seamless ladders of escalation’ from day-to-day forms of
scrutiny through more middle-range investigative procedures (such as
budgetary discharge and special committees of enquiry) to a full censure
of the Commission. Taking the example of special committees of
enquiry, a total of ten have been established by the Parliament since
1979, though only three since the procedure was formalised by the TEU
in 1992. A possible explanation for this paradoxical decline in their use
since their formal authorisation is that when the Treaty provision came
to be operationalised by inter-institutional agreement the Council
fought a rearguard action to prevent committees of enquiry upsetting the
balance between the institutions. The Council was concerned, in other
words, that a Commission which was too fearful of being investigated
by the Parliament might become more watchful of its relations with the
latter than with Member States. It thus put limits on the powers of dis-
closure available to committees of enquiry (Lequesne and Rivaud, 2001, 
pp. 871–2), thus somewhat reducing their procedural attraction to MEPs.
As Tony Blair has put it, ‘we cannot simply see the Commission as an
executive accountable to the Parliament. The Commission also has a 
crucial partnership with the Council of Ministers which we must not
weaken’ (UK Government, 2002).

Amongst other problems with the censure procedure are that it (for-
mally) only allows the EP to enforce collective and not individual
responsibility on Commissioners. This is consistent with the principle
that initiatives of the Commission should be adopted and defended by
the College as a whole. It also – as several respondents to this survey
were eager to point out – precludes games in which particular partisan
interests in the EP attempt to gun down individual Commissioners. Yet,
in the view of the chair of the committee of wise persons which investi-
gated the allegations against the Santer Commission, it may actively
encourage an element of political irresponsibility: it may tempt individ-
ual Commissioners to court levels of under-performance or transgression
that are not enough to motivate a collective censure even if they might
have been sufficiently egregious to have provoked an individual censure
had that option been available to the EP.23 One senior MEP who does 
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not share the preference of many of her colleagues to continue with the
present system of collective responsibility goes so far as to argue that 
the EP should unilaterally adopt a procedure for the individual censure 
of Commissioners, that is, without Treaty authorisation. In her view the
lesson of 1998–9 was that collective censure puts the EP into a dither that
may last for ‘several months’ between the acquisition of sufficient evi-
dence against individuals and the development of sufficient motivation
to censure the Commission as a whole. Meanwhile, the Presidency of the
Commission, for its part, gets ‘sucked into a defence of the indefensible
that ends up dragging down the good as well as the bad’.24

The so-called Lex Prodi attempts to deal with this difficulty. In
response to the role of just one or two Commissioners in bringing down
the whole Santer Commission, President Prodi asked those appointed to
his Commission to promise they would resign if requested to do so for
good reason. The Commission as a whole could then be meaningfully
held responsible to the EP for the President’s judgement in requesting
resignations or otherwise. It is also worth noting that proposals for the
internal reform of the Commission have included attempts to specify
standards for the conduct of individual Commissioners (European
Commission, 1999c).

Another difficulty is that even though the censure procedure can be
used to turn the heat on the College of Commissioners, it may not be an
effective means of controlling the wider bureaucracy (Page and Woulters,
1994). It is Secretary Generals and not Commissioners who are in charge
of DG. Trends in modern public administration cast further doubt on
how far threats to dismiss the College of Commissioners can be used to
deliver more day-to-day forms of accountability at lower levels. As seen,
decision-making in the EU often seems to be an example of how decen-
tred and ‘networked’ forms of governance are replacing politically
directed administrative hierarchies. A great deal of administration and
initiative has passed into the hands of specialist policy communities
formed at the intersection of national and European bureaucracies, and
at the interface of the three main Union institutions. In effect each
institution delegates much of the management of each issue to the
experts in its own institution, who then network extensively with their
counterparts in the other bodies (Peterson, 1995a; Kohler-Koch, 1996).
All of this is corrosive of hierarchical approaches to public control exer-
cised through threats of dismissal against a politically appointed leader-
ship such as the Commission. The specialists to whom so much
day-to-day control is delegated may not only be anxious to resist those
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demands of accountability from the political leadership of their institution
that go against the consensus of their own policy community. They may
also be in a position to do so, first, on account of asymmetries of infor-
mation (they just understand the problem better than those who purport
to control them) and, second, because only they can deliver the collabo-
ration of other network participants which is so important to the solu-
tion of co-ordination problems faced by all.

Whether there are means of exercising public control of a decentred
and networked form of governance may thus require us to look beyond
the ultimate power of the EP to dismiss the Commission’s political lead-
ership. The rest of this chapter examines two possibilities: first, EP con-
trols over legislative approvals and financial resources needed by actors
at a lower level of governance than the College of Commssioners; and,
second, direct relationships of accountability between participants in
decentred and networked patterns of governance and the wider public.

Control by granting and withholding resources

Although appointment and dismissal are widely conceived as the main
instruments by which parliaments can control executives, a great deal of
day-to-day control depends on the power of representative bodies to
grant or withhold specific resources needed for the exercise of power,
rather than the conferral or denial of power itself. The ‘power of the
purse’ is an obvious example, though we will also consider ways 
in which the EP can link scrutiny and control of existing policies to 
decisions to give legislative authority to new ones.

Whilst it can often only make minor changes to the Union’s overall
budget, the EP has scope to use it as an instrument of public control. It has
exploited the Union’s financial rules to develop an activist approach to
parliamentary scrutiny. It has used the ‘rule of unity’ – that income and
expenditure is best monitored where it is included in a single budget – to
resist the funding of Common Foreign and Security Policy (CFSP) and
Justice and Home Affairs (JHA) from outside the Commission’s budget and
thus from outside its own purview (European Parliament, 2000e, p. 26).
It has used the ‘rule of specification’ – that each budget line should have a
specific purpose – to object to proposals that the Commission should be
allowed to decide for itself on transfers between chapters in the budget,
and to insist that when a budget line is suspended the money should be
held in reserve until the ‘budgetary authority’ (i.e. the Parliament and not
the Commission) decides what to do with it (European Parliament, 2001g).
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In addition, the EP has exercised control by

● Using its amending powers to alter the purposes and conditions
under which money can be spent (Corbett, 1995, p. 235), and not
just the quantum of budget lines.

● Voting for some allocations to be held in reserve. This allows it to
exercise continuing control, since the funds can only be released on
a further application by the Commission to the EP.

● Establishing links between the approval of forthcoming budgets and
the discharge of previous ones. Amongst demands that the EP has
recently linked to the discharge of Commission accounts are that
errors in expenditures should be reduced from 5 to 2 per cent of the
total and that the Commission should come up with an action plan
to narrow the gap between commitments and expenditures. The EP
has taken the view that failures to spend budget lines are just as much
a drift in the Commission’s agency away from the original intentions
of the elected budgetary authority as any decision to spend funds in
ways different to those originally specified by the Parliament. It has
also made it clear that criticism of particular programmes in previous
discharge procedures could be grounds for scaling back their alloca-
tions in future budgets (European Parliament, 2001g). A difficulty,
however, faced by the EP in asserting these various principles of pub-
lic control is that it is Member States who make 83 per cent of the
final disbursements under the EU’s budget with the Commission
only acting as overseer. In the vote on the discharge of the 1999
budget (taken in 2001) the EP, accordingly, attempted to grapple with
this problem by suggesting a system of naming and shaming that
would analyse the number of criticisms made by the Court of
Auditors, both by Member State and by DG of the Commission itself
(European Parliament, 2001h).

Still, the discharge procedure has to be rated as a key instrument of 
public control, not least because it was the persistence of the EP in 
questioning irregularities in the 1996 accounts that triggered the investi-
gations behind the resignation of the Santer Commission in March 1999.

Another resource a parliament can grant or withhold is legislative
authority. In the case of the EU this is an important instrument of
control, first because its Parliament uses its legislative powers with
high degrees of freedom from executive domination and, second,
because rule-making is the main business of a polity that has a compar-
atively small budget as a percentage of its GNP. A Commission official
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interviewed for this study claims that relationship building with the
EP lies at the heart of successful management of a DG’s legislative
planning:

We are in day-to-day contact. We talk to MEPs on relevant committees
to build up relations, follow them, make an analysis of what they say
in debates, and construct a full profile of the things that interest
them, their hobby horses, the peculiar angles they have on particular
problems. When the Presidency of the Council presents its work pro-
gramme for each 6 months, it is particularly useful to watch MEP
reactions. One example is a proposal that we are currently framing on
hygiene. This is something that we have been planning to do any
way since last July, but we decided to accelerate it when we realised
that it was likely to be well received in the EP.25

Inside observers of the Parliament (Corbett et al., 2003, pp. 41–55) claim
a positive feedback loop between the Parliament’s scrutiny role and its
legislative powers, with the following components:

1. MEPs make extensive use of powers to ask written and oral questions
which are then published with their answers in the Official Journal (OJ)
of the European Union. Whilst these can be directed at either
Commission or Council, around 90 per cent seem to be asked of the for-
mer. Although, MEPs use questions to play many and varied ‘political
games’, many questions correspond to their membership of specialist
committees which lead in the exercise of the Parliament’s legislative
powers, and, with which the Commission, as seen, has an incentive to
maintain an effective relationship. Face-to-face questioning of the
Commission in the committees can also be insistent. Corbett et al.
(2003, p. 371) mention how one committee put the case of an unpaid
fine by the Greek Government on the agenda of each of its meetings
until it got sufficiently ‘under the skin’ of the Commission to get action.

2. The EP claims that it now uses three ‘annual events’ to make 
‘comprehensive assessments’ of the Commission: the budget, the 
discharge procedure and the preparation of the Commission’s annual
legislative programme (European Parliament, 2001j). In an interview 
for this survey, the present President of the Parliament argued that the 
aim was to build each specialist committee of the Parliament into the
preparation of the Commission’s annual programme.26 Another exam-
ple of stocktaking is that the Petitions Committee now analyses patterns
of complaint to the Parliament about Union policies and procedures
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and then makes them available to the specialist committees responsible
for deciding new legislation.27

3. Although the EP is not represented on Comitology committees, 
it may influence their supervision of the Commission by specifying the
controls on implementation listed in the enabling legislation. These
include time limits, spending limits, reporting requirements, consulta-
tion requirements such as public hearings, rule-making requirements
and appeals procedures.

Regardless of overall levels of parliamentary control of the Commission,
several participants in this survey shared the view that it works better 
‘in relation to some DG’s than others, and some EP Committees than
others’.28 It is, however, also clear they consider themselves much better
placed to exercise public control over the Commission than the Council.
Table 6.3 shows how on a scale out of ten MEPs rate their overall ability to

Table 6.3 MEPs’ overall assessment of their powers to control the Commission
and Council

Average SD
perception

of difficulty
on scale 0–10

How far are the following obstacles 
to making the Commission/
Council accountable
to the EP? (Scale 0–10)

The Commission is not very transparent 5.40 3.22
It is always possible for the Commission 3.71 2.40
to blame someone else

There is no individual responsibility of 5.38 3.30
Commissioners

The power to censure the Commission is 5.82 3.09
difficult to exercise (see also table 6.2)

The Council is not very transparent 8.53 2.32
The Council can always blame someone 6.47 3.01
else for decisions

Council members consider themselves 7.93 1.97
accountable to national parliaments
rather than the EP

Willingness to explain decisions to the 6.58
EP varies with who holds the Council
Presidency

Comitology allows the Council to escape 5.64 2.37
the scrutiny of the EP
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influence the Commission and Council at 5.78 and just 3.23 respectively.
The Commission was seen as largely blocked by existing procedures in
any scope to escape responsibility by blaming others. On the other hand,
MEPs are disagreed amongst themselves in how far they feel the
Commission is adequately transparent. The average perception that opac-
ity remains a difficulty is 5.4 on a scale of 0 to 10 with standard deviation
of 3.22.

Control by stakeholders, the role of consultation 
and transparency

If policy networks are corrosive of hierarchical or vertical lines of
accountability of administrative actors to political leaderships, they may
open up new horizontal lines of accountability between network mem-
bers who come from different institutions, who have the specialist
knowledge to test the credibility of ‘accounts’ and the capacity to sanc-
tion poor policy justifications by withholding their co-operation.
Adrienne Héritier explains (1997, p. 110): ‘because decision-making
involves a consensus among different actors who monitor one another
suspiciously, every step in policy development implies a high degree of
mutual control among knowledgeable actors’.

However, in claiming that its obligations of democratic accountability
are not exclusively to representative institutions, the Commission does

Pillarisation allows the Council to escape 6.33 2.35
the scrutiny of the EP in CFSP

Pillarisation allows the Council to escape 6.91 1.51
the scrutiny of the EP in JHA

Taken Overall, how far is the Average SD
EP able to influence the perception
Commission/Council? of EP
(Scale 0–10) influence

Commission 5.78 2.20
Council 3.23 1.59

Table 6.3 Continued

Average SD
perception

of difficulty
on scale 0–10
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more than imply policy networks that can be an effective means of
extracting accounts. As seen, it claims it should – and can – be held
directly accountable to individuals for certain standards of accountabil-
ity. Prominent amongst these are consultation and transparency, which
we now examine as test cases of what has been termed a ‘procedural’
approach to the control of administrators. Since such standards can be
expected of any component within a decentred and networked public
administration their enforcement is a further alternative to modes of
accountability directed only at the political leadership of the Commission.
They are also standards that require Commission-based actors to account
for the appropriateness rather than the consequences of their actions.

Consultation

The Commission analyses the origins of its proposals under pillar one
into the following (overlapping) categories.

● Thirty-five per cent are required to meet the Union’s international
commitments;

● Twenty-five to thirty-five per cent are amendments needed to bring
existing Union laws up to date with technological and social change;

● Twenty per cent respond to specific requests for the Commission to
table legislative proposals made by the European Council, the
Council of Ministers or Member States. The European Council alone
made 80 such requests between 1995 and 1998. Moreover, the
Commission claims, that it is especially attentive to requests to legis-
late if they are either contained in a resolution passed by a large
majority of the EP or they are a response to concerns that either the
Council or EP expressed in passing previous measures;

● Ten per cent are required to enact policies that have already been
stipulated in the Treaties or by existing legislation;

● Less than ten per cent are initiatives based on a ‘unilateral’
Commission’s assessment of the ‘Union interest’ (European Com-
mission, 1999a).

In short, the Commission contests the view that its monopoly of initia-
tive under pillar one is used to conjure up policies that have not already
been substantially discussed with others in various processes. Yet, quite
apart from the 10 per cent of proposals which it admits are fully on its
own initiative, the rest still leave the Commission with substantial
choice over the means by which goals are to be realised. Here we have



already noted three points. First, procedural restrictions on amendments
to its texts mean that when it makes a proposal (or even where it fails
do so) the Commission has agenda-setting powers to structure – and
restrict – the choices available to others. Second, governments have pro-
tected themselves against that effect by requiring the Commission to
discuss their initiatives with committees on which they are represented. 
Third, the Commission’s own answer to the question of how others –
private groups and individuals – can influence agenda-setting is that it is
responsible for developing procedures that ensure all those who want to
express a view have the opportunity to do so.

At one level, the Commission rates its own record of consultation
highly: ‘the Commission incorporates external consultation into the
development of almost all its policy areas’ (European Commission,
2002a, p. 3). Yet, it also admits to difficulties which overlap with the pit-
falls of basing Union policy on interest representation discussed in the
last chapter. One senior official who participated in this survey argues
that the Commission often finds it hard to know who to consult before
it launches a policy and, then, as the policy develops, it runs into the
opposite problem that ‘stakeholders’ are all too organised along lines
that introduce rigidity to both the policy and patterns of access:

There is a chicken and egg problem. Some sectors only become organ-
ised in a manner that allows for structured consultation as a conse-
quence of decisions. But what then of the requirement that we
should consult before decisions are taken? Repeat decision making
can solve this problem only for another to crop up: areas where the
Union has been active in policy-making for a long time may become
too settled. Patterns of who is included in consultation reproduce
themselves.29

As this suggests, the Commission struggles to establish principles and
procedures that offer consultation without privilege or even capture and
dependence. It has tried to deal with this difficulty by employing ‘open
processes’ of consultation (mainly Green and White Papers) only to find
that these pose a problem of their own: they ‘tend to lead to a large num-
ber of comments, which often can be difficult, even impossible, to
process’ (European Commission, 2002a, pp. 7–8). The further difficulty
of knowing when consultation has exhausted all those with a legitimate
interest in inclusion was lucidly summarised in the following contribu-
tion to this survey: consultation with civil society usually involves a very
structured public sector in dialogue with the muddle of civil society. 
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You never quite know whether you have identified all the relevant
interests and the right ones to talk to.30

Then, of course, there is the danger of replacing representative institu-
tions with fragmented forms of sectoral interest consultation whose par-
ticipants have neither the incentive nor the means to consider the
external costs or other cumulative unintended consequences of their
individual discussions. The Commission admits that problems of frag-
mentation inherent in discussing policy formation with sectoral interests
have been compounded by failure even to base each consultation on a
consistent set of principles uniformly applied across different parts of the
Commission. ‘Each of the Departments has had its own mechanisms and
methods for consulting its respective sectoral interest groups’ (European
Commission, 2002a, p. 3). Failure to co-ordinate the results of previous
consultations into joined-up policy-making across Sections and DGs was
likewise lamented by another contributor to this survey: ‘We have a sys-
tem of consultation that is completely mad. Horizontal linkages between
consultations in different sectors and on different issues hardly exist at
all, and early stages in many consultations are hidden from view.’31

A final problem is that the Commission cannot in any case fully con-
trol the quality of any consultation process. As it puts it, the ‘commit-
ment to principles cannot be unilateral, both sides have a role in
applying them effectively’ (ibid., p. 9). This, in turn, raises the thorny
question of whether those who are consulted should themselves be
required to be representative and accountable. It may not be easy to
insist on such principles where the Commission cannot pick and choose
who to consult but must, instead, include all those whose co-operation
is needed for effective policy delivery (Peterson, 1995a).

Transparency

Apart from a commitment to openness in the Amsterdam Treaty, trans-
parency is often assumed to have a special place in any assessment of the
EU, since in contrast to many other attributes of democracy, it would not
appear to be particularly difficult for the Union to provide immediately.
Adrienne Héritier (1999) argues that the Commission has identified
transparency as one of a number of sources of ‘substitute legitimation’
that might be employed pending conditions more propitious to a fuller
development of representative democracy in the European arena. The
Commission may also have an incentive to embrace transparency as a
form of institutional self-protection. It often sees itself as more a victim
of ‘responsibility without power’ than a wielder of ‘power without
responsibility’ (Lord, 2001, p. 655). Transparency would at least make it
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more difficult for Member States to dump insoluble or unpopular policies
on to the Commission, often without sufficient resourcing (Peterson,
1995b).

Amongst indications of the Commission’s current thinking on 
transparency are the following:

● (Overlapping with the last topic) consultation requires a transparent
policy cycle in which all interested parties know when and how to
organise themselves to influence the development of Union policy
(European Commission, 2000a).

● All Commission officials should show transparency to one another
and not just to the public (ibid). A good deal of accountability has in
the first instance to be internal to bureaucracies themselves – and to
take place between colleagues and peer agencies – if external over-
seers are not to be overloaded.

● The use of scientific expertise in policy-making should be transpar-
ent. The public should be able to find out which scientific commit-
tees contribute to which elements of the policy process, on what
criteria scientific advice is considered or set aside, and, in some cases,
even what that advice is (European Commission, 2001c).

● Not only should existing policies be more extensively reviewed, all
affected should know what are the procedures for evaluation, and
when and how they can contribute to them (ibid).

● Networked and decentred forms of governance need not create trans-
parency problems, since each component of a complex public admin-
istration can be made to account for the ‘adequacy of its procedures
aimed at openness’ (European Commission, 1997, p. 20). An early
paper on internal reform of the Commission thus suggested publicly
available audit-trails – or records of who participated at each stage of
a decision and with what effect – would be one way of reconciling
transparency with complexity (European Commission, 2000a).

● Old-fashioned bureaucratic foibles, rather than new forms of gover-
nance, are still behind significant failures of transparency: ‘the com-
plex and extended chain of approvals required in the Commission for
the simplest of items has become almost legendary. It might have
originated in a desire for carefulness, but it has evolved in a way that
diminishes and obscures responsibility’ (ibid., p. 7)

An important case study in the problems raised by transparency was
provided by a decision at Amsterdam (1997) to delegate to the
Commission the task of drawing up a regulation on public rights of



access to documents across the range of Union institutions. Although
the measure was initially thought to be straightforward it proved diffi-
cult to negotiate between the institutions and required two readings in
the European Parliament instead of the anticipated one. The main diffi-
culties arose in defining what should be legitimate exceptions to a gen-
eral rule in favour of transparency and who should, then, decide their
application. The following are three examples:

1. What level of access should be given to documents submitted to the institu-
tions by third parties? Where these contribute to decisions, the public
should, arguably be in a position to verify the claims contained within
them. Yet, they can in certain circumstances be construed as containing
information ‘belonging’ to the third party. In others, the possibility of
disclosure could make parties to a decision less willing to exchange
information (European Commission, 2000c, p. 5).

2. Should there be space to think? A second issue was at what point do
documents become definitive positions of the institutions in which they
are produced, as opposed to preliminary attempts by a few individuals’
brainstorm ideas. To the extent any transparency regime discourages
creativity and ‘space to think’32 it can have perverse and unintended
consequences (March and Olsen, 1995, pp. 143–6). The Commission
noted that most national systems limit disclosure to documents that
have been authoritatively adopted, though in some, documents that are
suited to being archived are also disclosed even if they have not issued
in a decision (European Commission, 2000c, p. 4).

3. What should happen where transparency conflicts with other rights of
individuals? Then, most obviously of all, the Commission had to find
some way of dealing with conflicts of rights, notably where the public
right to transparency clashes with rights of individuals to personal data
protection. It noted that disclosure in some systems can only occur if all
names of individuals are first taken out of documents, but then went on
to point out that, though desirable, this would put the institutions
under considerable administrative strain (ibid., p. 5).

Conclusion to the assessment of the Commission

Paul Magnette has argued that the ‘European Commission is one of the
most controlled executives in the world. Situated between the Council
and the Parliament, subject to the jurisdiction of the ECJ, watched over
by the Ombudsman, the Court of Auditors and a series of ad hoc bodies,
it is surrounded by mechanisms of control’ (Paul Magnette, 2003, p. 51).
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This chapter has confirmed just how far the Commission is surrounded
by multiple mechanisms of control exercised by different actors. Indeed,
a view held by several MEPs is that in developing adequate control of
the Commission they may only have weakened it to the benefit of still
less accountable national officials operating within the framework of
the Council.

Although, I think we ought to be unforgiving in chasing up the
Commission – it has to be said that the fine job that the EP has done
in the last 24 months in bringing the Commission to account has
had the perverse effect of increasing the freedom of those who are the
truly politically irresponsible forces in the EU: the various national
officials based on the Council. The Council of Ministers has been
laughing all the way to the bank in the last 24 months: the national
officials who run the Council – with little political responsibility to
the EP, to national parliaments or even to ministers – have just ridden
rough shod while the EP and Commission slag it out.33

We cannot however conclude that both the Democratic Audit tests
associated with accountability (see p. 132) are satisfied in relation to the
Commission unless we can also show that the ‘multiple principals’ who
survey that body are themselves publicly controlled. Are national gov-
ernments adequately accountable to their national democracies for any
control they exercise over the Commission, and are MEPs really ‘repre-
sentatives of citizens’ in the exercise of their controlling powers? The
last chapter considered the second question. The next chapter will assess
the first.
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7
Accountability (The Council)

Introduction

In this chapter we continue our appraisal of how accountable the 
key institutions of the EU are with an assessment of the Council. Much
has already been said about the Council. Chapter 5 asked how far it
provides nationally elected governments with proportional and inclu-
sive representation in the Union’s decisions. Chapter 6 considered its
contribution to the accountability of the Commission. But neither asked
how it is itself brought to account for its various roles in the Union. The
importance of this cannot be understated: if members of the Council are
to be ‘Guardians’, they must themselves be guarded.

The Council of Ministers is a complex body. It meets as a ‘political for-
mation’ by bringing together Ministers from the elected governments of
Member States. However, far from being a unitary body, it meets as a
series of sectoral Councils that roughly correspond to demarcations
between departments and ministerial portfolios to be found in most
Member States. This mosaic of ministerial meetings is, in turn, serviced
by a significant technocracy. There are now 250 working groups of the
Council, staffed by national officials.

These groups are linked to the full Council by a series of powerful
committees, also composed of national civil servants. The best known
are the Committees of Permanent Representatives (Coreper 1 and 2)
(Bostock, 2002). Recent years have, however, seen a growth in other
preparatory committees: the Economic and Finance committee in mat-
ters of macro- and micro-economic policy co-ordination; the Political
committee on Common Foreign and Security Policy (CFSP) questions;
the military committee on ESDP matters; and the K.4 committee on JHA
issues (Maurer, 2003a).



This further element of complexity reflects attempts by Member
governments to put the Council at the centre of recent trends to prolif-
erate new forms of policy-making ‘beyond the Community Method’.
Another consequence of the same development is that powers have also
been delegated from the Council to new administrative agencies (such
as Europol for collaboration between the police forces of the Member
States and Eurojust for co-operation between prosecuting magistrates)
and even to individuals (such as the Secretary General of the Council in
his role as Mr CFSP).

Not only do the working groups, Coreper and other preparatory com-
mittees have a significant role in framing and filtering the choices of the
political leaders, they also take many decisions in the name of their
Ministers. Some estimates put the number of decisions taken at official
level as high as 80 per cent (Wallace and Hayes-Renshaw, 1997, p. 40).
What is, of course, more difficult to measure is how far this allows
national officials to constitute themselves as a ‘run-away bureaucracy’ at
European level, or how far, to the contrary, they only deal with one
another as loyal servants of their political principals.

Much of the work of Ministers and officials is to rhythms set by meet-
ings of the heads of Government in the European Council. It should not
however be assumed that the direction of influence is always ‘top-
down’. European Councils are often short and over-loaded. Their members
are also aware it may be ‘a mistake for princes to meet to discuss what
their envoys have not already decided’. As Fiona Hayes-Renshaw and
Helen Wallace argue (1997, p. 159), there has long been a debate as to
whether the European Council should be considered a part of the
Council of Ministers. It occasionally convenes as such in order to make
decisions with the formal powers of the Council, and to the extent that
Foreign and Finance Ministers are in attendance, its composition over-
laps with the two most powerful sectoral Councils (General Affairs
(GAC) and Ecofin). Yet, the Treaty is ambivalent about the European
Council’s status, treating it as a formal institution only of the European
Union and not of the European Community, while charging it with the
‘political leadership’ of the whole (ibid., pp. 160–2).

The unclear relationship to the European Council, and the various del-
egations of powers within and away from the Council, means that the
Council is a body of uncertain external boundaries, as well as internal
complexity. Added to this is a certain ambivalence as to whether its par-
ticipants are merely representatives of particular Member States, or actors
with a measure of shared responsibility for what is after all an institution
of the Union as a whole (Hallstein, 1970, p. 77). If it promises to be a
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sometimes elusive object of assessment, specification of what democratic
standards the Council should meet is more straightforward. Building on
the Democratic Audit tests of accountability discussed on p. 132, that
associated with modified consociationalism (EUDA Test 5) requires the
Council to be accountable to national parliaments and electorates.
Indeed, it is that which distinguishes ‘modified’ from original concep-
tions of consociationalism. The Audit test associated with ‘concurrent
consent’ (EUDA Test 11), on the other hand, implies a more horizontal
form of accountability in which the Council is checked and balanced by
the Parliament elected at the level of the EU’s political system itself.

National elections

National governments enjoy the decision rights of the Council by
indirect election. Some have speculated that one way of better connect-
ing the Union to the citizen would be to internalise choices about inte-
gration into domestic cleavage structures, so that they can be registered
through national elections. Yet, Table 7.1 shows that in the few countries
where data is available EU issues are not salient in national elections.
Although it is difficult to compare the importance of Union issues to
domestic electoral choice across Member States since those polling
organisations rarely probe the question in the same way, there would

Table 7.1 The salience of EU issues in National General Elections

Question put Percentage Rank relative
to other issues

Sweden 1998 Voters who on an open-ended 6 7
question mentioned the EU as an
issue important to their party choice

UK 2001 Most important issue
British Membership of the Euro 7.9 3
Britain’s relations with the EU 3.7 5

France 2002 In the Presidential elections, 
Presidential which among the following themes 

were important to you?
The European Construction 13 14
The Introduction of the Euro 4 17

Sources
France: SOFRES poll for RTL, TV1 and Le Monde, 10–11 April 2002, n � 1000.
Sweden: Swedish Electoral Studies Programme (Holmberg, 2001).
UK: British Election Survey (2001)/NOP, n � 2352.



still seem to be a general pattern: even where European issues have
divided public opinion and to some degree changed pre-existing cleav-
age structures, it is still relatively rare for them to shape voter choice.
Take the example of the UK. Although an EU issue ranked third in a sur-
vey of the 2001 election (thanks to the need to decide membership of
the single currency), it was only important for 7.9 per cent of voters.

Behind this finding lie structural constraints on the use of national
elections to register voter preferences in relation to two political arenas.
For the most part citizens only receive one vote in such elections. A vote
used to register views on Union policies cannot be used to express pref-
erences on domestic issues or vice versa. Indeed, there is a risk that using
national elections to provide representation in relation to two very dif-
ferent political systems may reduce the representative qualities of domes-
tic institutions, rather than increase those of the Union. In some Member
States, the prospect of Union issues entering domestic controversy seems
to have contributed to a drift towards cartel parties (Katz and Mair, 1995),
whose main concern is to manage issues between themselves, rather
than compete freely. This is, first, because Union issues may threaten the
cohesion of parties that have developed around domestic issues; second,
because opportunities to appoint to office and influence the policy out-
puts of two, and not just one, political system (the national and
European) can now be used to sustain any cartel of status quo parties in
the domestic arena; and, third, because the involvement of governing
parties in striking compromises in the Council of Ministers with coun-
terparts from a technicolour range of parties narrows options they might
otherwise have used to differentiate themselves domestically.

National parliaments

It may be rare for the work of the Council of Ministers to be affected by
national elections. But that need not stop representatives elected to
national parliaments from scrutinising the work of the Council. A num-
ber of factors underscore the importance of giving significant attention
to national parliaments in a Democratic Audit of the EU:

● We cannot reach a definitive assessment of whether Union decisions
are sufficiently exposed to parliamentary representation and control
until we have also reviewed the contributions of national parliaments.
Whilst the EP is the only parliament elected at the level of the EU’s
political system, it is only one of many parliaments with a capacity to
influence Union decisions.
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● As seen, the classic definition of the democratic deficit views
the problem as a dispossession of national parliaments. Powers
which previously required parliamentary approval in the domestic
arena can now be exercised by executive discretion at Union level
(Dimitrakopoulos, 2001, p. 406). The Finnish Parliament has even
adopted this interpretation of the deficit as the basis for its scrutiny
by requiring its government to give it an opportunity to express an
opinion on any matter that would have been laid before it had
Finland not joined the EU.34

● National parliaments are, on one influential reading of the problem,
heavily implicated in the democratic dilemmas facing Member soci-
eties of the EU. Fritz Scharpf (1999) puts the problem as follows.
Member States struggle in many policy areas to satisfy the output con-
ditions of democracy, namely capacity to deliver the preferences of
their electorates. The Union, on the other hand, has profound difficul-
ties meeting the input conditions: shared identity, first-order elections,
fully developed political parties or other form of democratic interme-
diation, common language, media and public space. It follows that the
democratic deficit is a problem that can only be managed, rather than
solved, but, in Scharpf’s view, one way of doing that would be to create
a better match between use of Union institutions for satisfying the
output conditions of democracy and use of national democratic insti-
tutions for meeting its input conditions (Scharpf, 1996, p. 31). That
would suggest a role for national parliaments in scrutinising Union
decisions and making them visible to national electorates.

It is useful to start by noting opposed notions of what role national
parliaments ought to play. Some see the controlling roles of the EP and
national parliaments as additive and complementary, with the implication
those bodies should collaborate and divide their labours, in order to max-
imise the total quantum of parliamentary control in the European arena.
One notion of a desirable division of labour is that the EP should scrutinise
the Council as a collective decision-making body while national parlia-
ments concentrate all their energies on holding their governments to
account for their individual contributions (European Parliament, 1997).
Another is that national parliaments should concentrate on matters where
the Council decides by unanimity (Treaty change, CFSP and Justice and
Home Affairs (JHA)) and the EP on those where it decides by majority.

In contrast, others argue that national parliaments have delegated
powers to the overall complex of Union institutions, all of which they
need to monitor if they are to ensure none overstep the terms of their
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agency. They may even need to be especially watchful of the EP, given its
history as an energetic ‘agency-shaper’ and enthusiast for supranational
solutions. The idea of a division of labour can be criticised from the EP
end too.35 As one member of its Constitutional Affairs Committee has
put it, ‘the EP is the Parliament’ of the European Union.36 It has a respon-
sibility to scrutinise all three pillars, given that any meaningful public
control may need to include the external effects of decisions taken
under one pillar on the other two.

As this discussion suggests any national parliament faces an opportu-
nity structure in relation to Union decision-making at one end of which
it is doubly constrained: the only government over which it has powers
can be outvoted in a Council that only co-determines outcomes with
the EP. At the other extreme (Treaty changes and the second and third
pillars) it can exercise whatever control it can extract from its relation-
ship with a government that is a ‘veto player’ on a Council that decides
matters alone. It is also worth noting that national parliaments may be
called upon to scrutinise a variety of outputs, ranging from EU legisla-
tion to more discretionary executive actions in areas such as CFSP, JHA
and forms of economic co-ordination associated with Monetary Union
(The Stability Pact and the Open Method of Co-ordination).

Most national parliaments have become more active on EU matters
since the early 1990s. All Parliaments now (more or less) have a European
Affairs Committee (EAC). Indeed, the formation or strengthening of
those committees was a concession many extracted in exchange for rat-
ification of the Treaty on European Union (TEU) or for agreement to
accession. Even the French National Assembly and Senate – which had
already exhausted a meagre constitutional limit on the number of par-
liamentary committees to just six long before they developed an
appetite for monitoring EU decisions – have been able to appoint ‘délé-
gations’ on European questions (Assemblée Nationale, 2002). In addition
all national parliaments participate in the Conference of Presidents of
European Union Parliaments (COSAC). This permits an exchange of
views – and sometimes even of ‘best practice’ – on the roles of different
kinds of parliament on EU questions.

The scrutiny role of national parliaments is acknowledged in a
legally binding protocol to the Amsterdam Treaty. This requires they
receive draft legislation, Commission White and Green Papers and
Communications, and all documents related to the ‘creation of an area
of Freedom and Justice’ (mainly JHA). It further states that a legislative
proposal can only be placed on the Council’s agenda six weeks after the
text has been sent to national parliaments.
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Yet, COSAC complains that ‘some Parliaments still do not receive all
documents to which they are entitled within the stated period’ (COSAC,
2001b). A converse difficulty is that scrutiny by national parliaments
may be hampered by a surfeit of unstructured information as much as by
paucity. Even the most committed only have the time and resources for
in-depth scrutiny of 100 of the 1500 or so Union dossiers they receive per
year. The key to effectiveness is thus a filtering mechanism based on a
precise understanding of the significance of each document so that no
decisions end up being made at Union level on which national parlia-
mentarians would have liked to express their preferences and, con-
versely, no time is wasted on those where they have no strong views.

Some governments see advantage in structuring the information flow
to their parliaments, though they differ both in the explanations they are
obliged to provide and those they are prepared to volunteer. Denmark
provides an example of the significant demands to explain and inform
that can be put on governments. All EU documents forwarded to the
Folketing must include analysis of any impact on domestic law, the econ-
omy and employment, public finance, environment and equal rights of
men and women. Any views received from non-governmental organisa-
tions must also be summarised (Folketinget, 2002, p. 12). In contrast, the
significant formal powers of the Austrian Parliament on EU questions are
weakened in practice by the absence of any obligation on the Government
to submit explanatory memoranda. The result is that it passes only half
as many resolutions as its Swedish and Finnish counterparts (Hegeland
and Neuhold, 2002).

Yet, failure by governments to collaborate in presenting information
to parliaments may be counterproductive. Alternative means of obtain-
ing the information are available, and governments that do not volun-
teer themselves as the principal conduit may lose the opportunity to
present ‘national impact assessments’ or to advocate their own preferred
outcomes. Before 1991, the French National Assembly compensated for
parsimonious disclosure by its own government by obtaining docu-
ments from the EP, with the result that it was often better informed on
wider policy development in the Community than on French govern-
ment objectives (Dimitrakopoulos, 2001, p. 410).

National parliaments also differ in what they can do if they are dissat-
isfied with flows of information from their governments. In the cases of
all three countries that joined in the last enlargement (Austria, Finland
and Sweden) the right to participate – and thus receive information – on
the preparation of EU decisions is written into the national constitution
or will soon be so (Hegeland and Neuhold, 2002, p. 2). The Finnish



Parliament can hold the Prime Minister personally responsible for
forwarding all Commission proposals as soon they are translated, and all
Council agendas as soon as they are agreed by Coreper.

Above all, national parliaments differ in their powers to act on their
scrutiny of EU decisions. It is common for Member States to enter
scrutiny reserves where their national parliaments need more time to
form a position. This means all have some power of delay, though there
is a risk of the procedure being used strategically to achieve the bargain-
ing preferences of governments, rather than sincerely to protect the
purview of parliaments. Nor is it always clear what say (let alone control)
national parliaments have in decisions to lift reserves that are suppos-
edly entered in their name (European Convention, 2002b, p. 5).

The key difference, however, is that only some national parliaments
can issue instructions their governments are more or less obliged to fol-
low. As shown in Table 7.2, the Danish and Austrian parliaments can
issue legally binding mandates on all Union questions, and the Finnish
and Swedish Parliaments politically binding ones. The Dutch and
German Parliaments have partial mandating powers, confined in the
former case to pillar three decisions, and, in the latter, to those involv-
ing the competence of the Länder. The German constitution now
requires the Government to take account of the views of the Bundesrat
where the Länder have partial competence, and to negotiate from a
common position where they have exclusive competence.

But what happens if governments depart from their instructions? In
none of the six cases (Austria, Denmark, Finland, Germany, Netherlands
and Sweden) has it been possible to put an absolute prohibition on ‘devi-
ations’ from mandates. Yet, significant ‘commitment technologies’ are
available to national parliaments that want to develop them. The Danish
Folketing ‘goes public’ with its mandates by announcing them to a press
conference after each meeting of the EAC. This increases the costs to the
reputation and trustworthiness of Ministers of any deviation. The
Danish, Finnish and Swedish Parliaments have all developed procedures
which allow them to participate in judgements their governments make
of where it is best to be flexible in negotiations. The Danish government
must return to the EAC for fresh instructions if it feels unable to keep to
the mandate. Swedish Ministers are expected to remain in continuous
contact with the Chair of the EAC, who will, in turn, telephone the lead-
ing committee member from each of the other political parties to consult
on any proposed deviation from the parliament’s original position.37

All three Parliaments likewise have monitoring mechanisms. Minutes
and voting records of Council meetings are used to check that the
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Table 7.2 National parliaments and the EU

Special arrangements Power to mandate? Relative1

for contacts powers where
with MEPs Denmark � 10

Austria MEPs may attend EAC Yes, legally 8.0
of either chamber with binding
speaking (but not voting) 
rights

Belgium MEPs may attend and — 2.7
vote in committees of
the Chamber

Denmark — Yes, legally binding 10.0
Finland — Yes, politically 8.8

binding
France MEP have speaking (but 4.0

not voting) rights
Germany MEPs may attend EAC Federal Govt must 6.7

of Bundesrat with co-ordinate
speaking (but not voting) position with State 
rights Govts where latter 

have competence
Greece A joint committee of the — 1.3

national parliament
and MEPs in which both 
have the same rights

Ireland — — 3.3
Italy MEPs may attend EAC — 3.7

of either chamber with
speaking (but not voting) 
rights

Luxembourg — — 2.3
Netherlands MEPs may attend EAC of Tweede Kamer 6.0

either chamber with can mandate
speaking (but not voting) on JHA matters
rights, even where
positions are discussed 
with Ministers

Portugal — — 2.0
Spain MEPs may attend EAC — 1.7

of the Senate with
speaking (but not voting) 
rights

Sweden Yes, politically 8.3
binding

UK — 5.3

1. This scale is based on an idea developed by Olivier Rozenberg (2002).



government has kept to its commitments. Reports have to be submitted
after each Council of Ministers. In the case of the Swedish Riksdag, for
example, the ‘Government has to submit a written report of the position
that it has taken within 5 days of each Council meeting, explaining
what positions it has backed and why’.38 Where the Government
departs from a mandate, the Riksdag EAC reserves the right to take a
vote on whether the deviation was justified and all MPs can pick up on
any embarrassment of the government through ‘interpellations’ or
votes of no confidence in the full parliament (Hegeland and Neuhold,
2002, p. 6). The case of the German Länder illustrates a further possibil-
ity: representatives of bodies other than national parliaments can moni-
tor the behaviour of governments by being directly incorporated into
national delegations to Council meetings. Indeed, the Convention has
discussed the generalisation of this practice with Council delegations
from all Member States (European Convention, 2002c, p. 9).

At the other extreme to those with mandating powers, the Greek,
Portuguese, Spanish and, until recently, the Irish Parliaments, are gener-
ally classified as having few powers. In between are a series of parliaments
which, in the words of a report prepared for the Convention, have ‘more
or less effective systems for allowing national parliaments to express their
views on a legislative proposal, while leaving their respective govern-
ments free to decide whether to take them into account’ (European
Convention, 2002a, p. 6). On one interpretation, that is not much differ-
ent from the relationship between the legislative and executive on non-
EU decisions. As Jean Blondel puts it (1990, pp. 241–2) parliaments in
most European political systems ‘participate’ in – rather than ‘exercise’ –
legislative powers. Indeed, during interviews for this study, officials from
the Belgium Parliament, vigorously argued the case for a relationship lim-
ited to participation rather than instruction. In their view, mandating is a
form of ‘reactive’ behaviour. It presupposes an agenda that has already
been set at Union level, on which instructions can be given. By accepting
it as a model, national parliaments risk neglecting opportunities to
develop as more pro-active policy shapers, perhaps through inter-parlia-
mentary networking between themselves, about which more in a while.39

How might the foregoing differences be summarised in an overall
assessment? Using indices developed in two other studies (Bergman,
1997; Maurer and Wessels, 2001) Olivier Rozenberg (2002) has con-
structed a ‘scorecard’ in which a maximum of 10 points is assigned to
the Danish Parliament and the powers of the other national parliaments
are then ranked by comparison. Its results are shown in the final column
of Table 7.2.
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It is, however, insufficient for a democratic audit to enumerate
differences between the powers of national parliaments on EU questions.
It is also necessary to analyse the causes of those differences, if responsi-
bility for deficiencies is to be attributed and an assessment reached of
whether they are corrigible. The paragraphs that follow argue that the
influence of national parliaments on Union issues is a cumulative prod-
uct of factors that operate at three levels of analysis: first, at the level of
individual institutions, the energy and performance of national parlia-
ments themselves; second, at the level of national political systems, the
structure of executive–legislature relationships in each Member State;
third, at the level of the Union, the role of the EU’s own political system
in shaping constraints and opportunities for national parliamentary
influence. Whereas, of course, the first two factors vary across Member
States, the third is common to them all.

Determinant of influence 1: national parliaments themselves

National parliaments vary in the energy and commitment they give to
the scrutiny of EU issues. The Scandinavian parliaments provide bench-
marks of how far national parliaments are able to use scrutiny to form
‘legislative partnerships’ with their governments on Union questions
(Arter, 1996). They typically have line-by-line discussions with Ministers
of Council agendas for the coming week. As Tapio Raunio observes
(2002, p. 188) only those whose EACs meet weekly are likely to be
engaged in line-by-line scrutiny of Union business. Another indicator of
commitment is the proportion of each national parliament involved in
Union matters. To the extent expertise is central to scrutiny it is likely to
be superior where it is delivered through collaboration between EACs
and other specialist committees of national parliaments. The Danish
Parliament has appointed a European Councillor to encourage the range
of its Standing Committees to draft opinions on Union matters
(Folketinget, 2002, p. 10). The délégations in the French Senate and
Assembly are constructed to ensure overlapping membership with all
other committees. The EAC of the Swedish Parliament is likewise com-
posed of one member from each of its other committees.

Variations in the time and resources committed to Union matters
would seem to be linked to how far the EU is contentious in Member
States, and in what way. Scrutiny is more active where at least a section of
elite opinion is sceptical (Raunio and Wiberg, 1999), and less so where
there is a ‘permissive consensus’ on issues of European integration. An
example of how scepticism (in the proper sense of the word) can motivate
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wariness is provided by the following response to the survey undertaken
for this study:

Our EAC is especially vigilant about the growth of ‘soft law’ in several
Councils. Its worry is that the Council and other Union institutions
use soft law as an alternative to gaining explicit authorisation – under
duly ratified Treaty changes – for an expansion of competence.40

Some of these differences can be linked to another: although scrutiny by
the EP can support that at other levels, and national parliaments dis-
cover things in their own scrutiny of interest to others, national parlia-
ments vary in how well they are organised for inter-parliamentary
collaboration and in their preferences for what form it should take. This
time it is often those with pro-integration public opinions that are most
likely to formalise contacts with the EP. Belgian and Greek MEPs can
attend the committees of their national parliaments. Eleven out of fifty
members of the EU-Ausschuss of the German Bundestag are MEPs.

Differences in the value national parliamentarians place on contacts
with the EP are not just linked to pro-anti integration preferences. They
also reflect hardheaded ‘choices of arena’ or calculations of how best to
influence policy outcomes. For national parliaments that have few pow-
ers on EU matters – and for many individual MPs from countries where
opposition means exclusion from influence – contacts with MEPs may
be the only means of influencing Union legislation. Where, in contrast,
a national parliament already enjoys a ‘legislative partnership’ on EU
matters with its own government, contacts with MEPs have to be more
guarded. The protection of bargaining hands requires that discussions in
Scandinavian EACs are closed to the public, let alone to MEPs whose
institution is a potential rival to the Council in the shaping of Union
legislation. The willingness of governments to inform MPs of positions
they and other members of the Council are likely to support would be
curtailed by any risk of that information being used by MEPs to push the
Council closer to its bottom line on individual amendments or in
Conciliation Committees.

A possible solution is for MEPs to have restricted access to national par-
liamentary committee meetings dealing with ‘preparations for Council
of Ministers meetings’ as is the case in the Dutch Parliament. Nor does
the problem arise at all where it is national parliaments who make con-
tact with MEPs, rather than vice versa. This they can do by exercising their
entitlement to send representatives with speaking right to EP commit-
tees. Nor, finally, are bilateral contacts between the EP and individual
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national parliaments the only possible form of interparliamentary
collaboration. Although COSAC has received decidedly ‘mixed reviews’
several parliamentarians argue that its multilateral approach of promot-
ing horizontal contacts between national parliaments as well as vertical
ones with the EP is the right one and that its potential has only just
begun to be exploited.

Determinant of influence 2: domestic political systems

Whether a parliament is weak or strong on European issues may have as
much to do with its general strength in its domestic political system as
the energies and preferences of its members on issues of European inte-
gration. The political systems of the Member States cover the spectrum
from those with parliaments that dominate governments through those
with balanced or variable relationships to governments that dominate
parliaments (Pennings, 2000). Executive-dominated parliaments lack
control of their own agenda and business (Döring, 1995) in ways that com-
plicate scrutiny of EU matters. For example, the British House of
Commons, arguably, combines one of the most painstaking with one of
the most inconsequential of EU scrutiny procedures. Although its
Scrutiny Committee has been praised for its identification of matters of
concern to MPs, scrutiny can be taken no further than an adjournment
debate on the floor of the House. Apart from being cursory, ill-attended
and at inhospitable times (after 10.30 p.m.), the Government, which
controls parliamentary business, usually only makes space for about 12
such debates a year. Most of those debates end without a vote and, in
any case, the government majority is always available to defeat a chal-
lenge. How the matter is handled in the Council thereafter is a matter of
executive discretion (Giddings and Drewry, 1996).

Unpacking further factors that affect degrees to which parliaments are
dominated by their governments, national parliamentary control of EU
policy is likely to be higher in Member States that often have minority
or coalition governments, and in those which have committee-based
parliaments. The Danish model has evolved through 30 years’ experi-
ence of having to find some institutional means of deciding how to use
national decision rights in the Council of Ministers in a Member State
where, as David Arter puts it, Governments are typically so much in the
minority that it is ‘opposition parties … that in practice make decisions’
(1999, pp. 119–20). Yet, even where governments are in a majority,
active scrutiny of EU matters may be more likely where the majority is
drawn from more than one party. Parties to a governing coalition often
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rely on their supporters in parliamentary committees to monitor
Ministers from other parties.

A strong committee-based parliament may be needed to overcome the
asymmetries of information and expertise between domestic legislatures
and their governments which alone have direct access to EU negotia-
tions. Gaps in understanding can only be minimised by small sections
of MPs devoting sustained attention to the acquisition of specialist
knowledge of EU affairs (Raunio and Wiberg, 2000). Likewise, the sifting
of an estimated 1500 EU texts a year requires that some MPs devote dis-
proportionate time to performing the task on behalf of the parliament as
a whole. The development of strong parliamentary committees may,
however, be constrained in executive-dominated systems (Blondel,
1990). The EACs of executive-dominated parliaments are more likely to
be controlled by the party disciplines of ruling parties than vice versa.

Any link between their influence on EU issues and their general
strength in domestic political systems casts doubt on the fashionable
notion that there is a body of transferable ‘best practice’ between
national parliaments that might be used to solve the EU’s overall ‘demo-
cratic deficit’. Although often described as a ‘model’ the Danish system
may be better classified as an ‘idiosyncracy’ once it is considered how far
a parliamentary ‘mandate giver’ that cannot itself be controlled by the
executive ‘mandate taker’ depends on the near permanence of minority
government in Denmark. The Danish case may also suggest that man-
dating works best where it is grafted on to a consensus culture of domes-
tic politics. A calculation (based on a sample of 79 Council meetings) that
the Danish Government meets at least some parliamentary opposition to
its proposed negotiating position in 58 per cent of cases, falls to just 5 per
cent once only objections from mainstream parties are considered.41

On the other hand, the relationship between the power of national
parliaments on EU issues and their general strength in domestic politi-
cal systems is inexact. The Italian Parliament has not developed a pow-
erful scrutiny of Union questions, although it was until recently one of
the most likely to dominate governments in domestic politics.
Conversely, the Finnish Parliament has claimed an effective scrutiny of
EU issues from within a system in which the executive is generally
strong in relation to the legislature.

What accounts for these variations? One possibility is that the factors
reviewed in this and the last subsection interact. In other words, national
parliamentary assertion on EU issues is a joint product of the level of
Euroscepticism in domestic politics and the powers of a parliament in its
national political system ( Johanssen and Raunio, 2001; Rozenberg, 2002).
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Second, it is, as Wolfgang Wessels points out, easy to miscalculate the
prospects for the Europeanisation of any national-level institution by for-
getting that adaptation may not be required of the whole body so much
as of its selective parts or practices that deal with the Union. In systems
where the party politics or parliamentary procedures of EU questions
form something of a microclimate of their own it is more likely they will
partially escape the general pattern of executive–legislature relations.
Third, opportunities to use Treaty ratifications to ratchet up their rights
of participation in EU decision-making may favour national parliaments
from late entrants able to imitate what is available elsewhere. They may
also depend on somewhat chancy conjunctures. Thus the Austrian
Parliament owes its powers on EU questions to the fact that it was the
Greens who were pivotal to agreement of the accession Treaties
(Fitzmaurice, 1996); and the Irish Parliament to the tales of the unex-
pected associated with the rejection of the Nice Treaty and the need to
persuade the public to vote differently in a second referendum.

Determinant of influence 3: the EU political system

What finally are the constraints common to all national parliaments
posed by the shape of the EU’s political system? Perhaps the most
important of all is that the closed nature of Council meetings raises the
costs to national parliaments of monitoring the behaviour of their gov-
ernments. An important change, however, is that results of Council
votes are now made public, as are explanations of votes by Member
States (Council of the European Union, 2000, pp. 13–14).

Another constraint is that there may be limits to how far national par-
liamentary rights can be loaded on to the EU decision-making without
it losing its problem-solving capacity. That some parliaments mandate
their governments may depend on others not doing so. This argument
needs, however, to be treated with caution, since there is little evidence
that the Member States whose parliaments have the strongest mandat-
ing power are obstacles to consensus in the Council. Thus Denmark was
only the sixth most frequent ‘naysayer’ between 1994 and 1998, casting
‘no’ votes in just 5.0 per cent of Council roll calls and abstaining in a fur-
ther 0.8 per cent (Matilla and Lane, 2001, p. 43). A Folketing official
even doubts there is a single instance where the powers of the Danish
Parliament have prevented the Council from taking a decision.42

One reason why mandating by national parliaments may not lead to
high levels of negative voting on the Council is that Qualified Majority
Voting (QMV) creates a balance of constraints. Since by binding their
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governments too tightly they risk a policy outcome that is even further
from their preferences than if they had issued no mandate at all,
national parliaments often indicate a range in which it is acceptable to
settle, rather than issue precise instructions.43 One respondent to this
Audit even claimed the Danish parliament had adapted to QMV by con-
centrating its scrutiny on cases where its government was most likely to
be pivotal in the Council.44 This response, however, hints at constraint
as much as opportunity, since it underscores how far influence will be a
product of how preferences are distributed between other Member
States, and not just of feelings within national parliaments themselves.
A national parliament seeking to base its instruction to its own govern-
ment on the voting behaviour of others may also find the latter difficult
to predict. One participant in this survey argues that the nearest the
Swedish Government has come to falling out with its EAC was when it
told the latter that there was no point in voting against a measure,
although it turned out Germany and the UK were also opposed.45

So, is national parliamentary control unambiguously easier where the
Council decides by unanimity? National parliamentary disquiet with
scrutiny of CFSP and JHA would suggest not. The following is the assess-
ment of the House of Lords:

Our involvement in the formation of the CFSP is negligible. As a
Parliament we are informed after the event and there has been no
occasion whatsoever since our arrangements for scrutiny of both pil-
lars were set up on which we have been consulted about any CFSP
document or decision before it was finalised. (House of Lords, 1996)

Another systemic constraint common to all national parliaments is the
EU’s extended policy cycle. In practice, national parliaments may want
to operate both ‘up’ and ‘down’ stream to the single intervention point
(the publication of a draft text) created for them by the Amsterdam pro-
tocol. To the extent Member States have already bargained with one
another through the committees the Commission consults prior to draft-
ing legislation, many documents forwarded to national parliaments
already represent a compromise that governments may want collectively
to defend against individual attempts at parliamentary scrutiny. A repre-
sentative of the Irish Dail to COSAC has complained that texts often
have an air of having already ‘been passed by governments’ before they
are forwarded to their national parliaments (COSAC, 2001a, p. 33).

National parliaments have responded by attempting to penetrate
more deeply into the agenda-setting stage of Union decision-making.
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Since 1999 the Danish Folketing has held public hearings on Green and
White Papers which are increasingly used by the Commission for con-
sultation and then drafted resolutions, on the strength of the hearings,
for forwarding to the Commission (Folketinget, 2002, p. 10). The
Finnish Parliament has sought to participate in the preparation of deci-
sions before they reach full meetings of Ministers by requiring its reports
be taken into consideration by national officials attending Council
working groups or COREPER.46 Above all, growing awareness that the
Commission develops much of its programme in response to the politi-
cal leadership of the European Council offers opportunities to national
parliaments which are prepared to extend their scrutiny to how their
Prime Ministers or Presidents contribute to Union decision-making.

However, these innovations cannot solve the converse problem that
the EU’s complex multi-stage decision-making may drift substantially
from options on which national parliaments have had an opportunity
to express opinions. In spite of a reputation for slowness, Union legisla-
tion can sometimes move too quickly for effective intervention by
national parliaments. When asked what was the single greatest con-
straint on effective national parliamentary supervision, one respondent
to this survey replied ‘time’:

Changes may be made to a draft at COREPER just one day before it
comes up for decision on the Council itself. Neither we nor even the
civil servants will have had a chance to read the text and reflect on its
full implications. Ministers who come to the EAC will often say that
even they are in the dark. For example, the text on the arrest warrant
which went for decision at the 20 December meeting was only avail-
able in French beforehand, and the last minute compromise it con-
tained was everything.47

Growing use of informal trialogues – small group meetings between
the Presidency, the Commission official responsible for the legislation,
and the EP rapporteur – to thrash out compromises can mean that
closure in EU law-making comes quickly, not least because of resource
limits on how many texts the Council and EP can allow to go the full
round of second stage amendments and conciliation committees.

It may only be possible to overcome this problem by giving national
parliaments rights of participation towards the end of the legislative
cycle, and not just in between the publication of a Commission draft
and the agreement of a Common Position of the Council. One Member
of the Convention has suggested that a certain number of national
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parliaments should have the right to table ‘reasoned amendments’ that
would have to be considered in a Conciliation Committee of the EP and
the Council (European Convention, 2002d).

Conclusion to section on national parliaments

A commonly expressed view is that European integration has been
responsible for the second of a two-stage process of parliamentary abase-
ment: first, executives rose to prominence within domestic political
systems and came, in many cases, to control, rather than be controlled
by, their legislatures; second, executives started to act together in the
European arena, making national parliamentary control still more elu-
sive. Not only is it inherently difficult for national parliaments to mon-
itor the behaviour of their governments in a distant political system
where they have no permanent presence or means of observing the
Council in action. Moreover the EU’s segmental polity has powerfully
reinforced the hollowing out of the democratic state. The vertical model
of accountability of political leaderships collectively responsible for all
executive actions to parliaments and publics on which so many
European political systems have traditionally been based is challenged
within the state but also beyond it in so far as participation in the EU
means a ‘peeling away’ from the disciplines of collective responsibility
as individual government ministers, officials and departments become
involved in Sectoral Councils of Ministers, Council working groups and
dense forms of co-operation between counterpart agencies of Member
States (Dehousse, 1997).

A very different assessment is that innovations by national parlia-
ments in response to European integration have been one of the few
counter-trends to a general weakening of legislatures relative to execu-
tives. Not only has the need for governments to secure ratification of a
seemingly iterative flow of Treaty changes provided parliaments with
leverage to extract new powers of pre-legislative scrutiny, those conces-
sions have in some instances spilled back to domestic legislative practice
(Hix and Raunio, 2000). This more benign interpretation does not, how-
ever, imply present arrangements are optimal. Criticisms that the EU’s
political system could be better configured to allow for national parlia-
mentary influence are implicit in suggestions for change submitted to
the Convention. Apart from the key demand that the Council should
meet in public, five others are worth highlighting.

1. Proposals for their structured participation in discussion of the
Commission’s annual programme imply national parliaments could



be given earlier and more systematic influence over the Union’s
policy agenda (European Convention, 2002d; Stuart et al., 2003).

2. Proposals to involve national parliamentarians in key appointments –
maybe of the President of the Commission – imply that democratic
authorisation of the Union’s political leadership should include repre-
sentatives of national parties of opposition and not be monopolised
by governments.

3. Proposals that national parliaments should be able to issue early
warnings or even ex-post challenges on questions of subsidiarity
(European Convention, 2002a) imply that governments should not
be alone in policing boundaries between the national and Union lev-
els of governance, since they are themselves amongst the principal
beneficiaries of transfers of power to the European arena.

4. Suggestions that more ‘framework’ legislation should be adopted at
Union level imply that excessive use is currently made of Regulations
rather than Directives. Indeed, the Commission’s annual reports on
Law-making (European Commission, 1999a) show the ratio of the
first to the second is around 10 : 1. Directives do not entirely pre-empt
the legislative role of national parliaments, which are able to partici-
pate in the choice of means by which an agreed objective are to
be achieved. Greater reliance on Framework legislation would not
so much involve a shift in legislative powers from the Council of
Ministers and the European Parliament to national parliaments as
from Comitology Committees to domestic legislatures.

5. Proposals for minimum standards set out in a Charter of national par-
liamentary rights have been made along the lines of the following
statement from the President of the Spanish Cortes:

the national parliament–Government relationship should be
subject to certain minimum rules guaranteeing the possibility of
parliamentary intervention in the decision-making of the Council.
These should guarantee that national parliaments can control gov-
ernments during the period of a legislative proposal. The code of
conduct should have ECJ judicial protection. (COSAC, 2002)

Given that democracy is ‘rule by others’, a case can even be made that
minimum standards are not just needed by those who might otherwise
be poorly represented through national parliaments, but by those whose
national parliaments already have significant powers on Union issues.
Governments that are inadequately accountable to their own national
parliaments are, after all, able to participate in the making of law binding
on all Member publics. Here, however, we come up against a central
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tension in the national parliamentary route to the democratisation of
the Union. Minimum enforceable standards may not always be easy to
reconcile with the mantra that it is for each Member State to define the
role of its parliament(s) on EU issues. Democratisation of the Union
through the EP might paradoxically be the best means of securing the
diversity and autonomy of national parliaments. It avoids the issue of
whether the latter should be subject to minimum standards if they are
to contribute to the quality of a shared rule extending to societies other
than their own.

Indeed, it is important to acknowledge a number of other institutional
and normative limitations to attempts to democratise the Union
through its national parliaments.

● As long as national parliaments have different powers and capabili-
ties, reliance on them to the exclusion of a role for the EP in key poli-
cies risks political inequality: how well citizens are represented on
Union issues will depend on where they live.

● Except where they develop networks of inter-parliamentary communi-
cation, national parliaments are not the most obvious fora for deliber-
ation at the level of the Union’s political system itself. Indeed, Burke’s
famous question to the electors of Bristol might be asked of national
parliaments with mandating powers on Union issues: ‘What sort of
reason is it in which the determination precedes the discussion, in
which one set of men deliberate and another decide, and where those
who form the conclusion are perhaps three hundred miles distant
from those who hear the arguments?’ (Burke (1975) [1774], p. 175).

● National Parliaments share neither the EP’s permanent focus on the
European arena nor its organisation for the acquisition of the skills
needed to monitor a highly complex political system (though some
are remarkably successful in turning a minority of their members into
specialists on Union issues). This matters since asymmetries of infor-
mation are a principal means by which modern executives get to
dominate legislatures (Krehbiel, 1991). As one participant in this sur-
vey who self-consciously described herself as an MEP from a new
Member State described the EU: ‘It is an institutional system that you
really do need to experience directly if you are to understand it.
I have often found that those who visit for even 2–3 days have a grasp
that is not shared by others.’48 Indeed, there may even be an oppor-
tunity cost to national parliaments in monitoring the EU: time spent
scrutinising Union law-making may be time that cannot be given to
domestic scrutiny.
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● No national parliament can exercise collective control over the Council.
The EP rightly observes ‘neither the Council nor the European Council
can incur ultimate political censure, since no vote of confidence is pos-
sible either in national parliaments or the European Parliament’
(European Parliament, 1997, p. 5). Yet, there is a crucial difference
between the EP and national parliaments. The first, as we will see,
arguably has some important powers to check and balance the Council
in everyday policy-making and, whatever controlling powers this con-
fers, it is exercised over the Council as a collective decision-making
body. Since, in contrast, national parliaments only control individual
governments, they are constrained by faits accomplis emerging from
bargaining relationships and decision-rules of which they can
influence but a part.

Checks and balances? The European Parliament 
and the Council

If there are limits to how far the Council can be made accountable
through the relationship of its individual members to their national
parliaments, does the Union compensate for these in arrangements for
the Council to be accountable as a body to the EP? According to one
perspective, the Council has to be more assiduous than it used to be in
cultivating its contacts with the EP.

[Recent changes] have led to an explosion in contacts between
Parliament and Council at all levels. Working group chairs are now
regular visitors to MEPs’ offices as well as to committee meetings.
Similarly, the Permanent Representatives and their Deputies from
Coreper are figures that have emerged from the shadows and become
familiar interlocutors. Indeed such is the level of contact with the
Council that the Commission often feels that the Parliament prefers
to deal directly with the Council and to make deals at its expense.
They are not always wrong. (Corbett et al., 2003, p. 364)

Yet, responses to this survey indicate MEPs are much less confident of
their public control of the Council than the Commission. As shown in
Table 6.3, MEPs on average rate their capacity to influence the Council
at 3.23 on a scale of 0–10. MEPs find the Council less transparent than
the Commission and better placed to evade responsibility by blaming
someone else. When asked to indicate how far non-transparency and
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blame shifting were obstacles to accountability, MEPs answered 5.4 and
3.71 in the case of the Commission and 8.57 and 6.47 in that of the
Council (all figures on a scale of 0–10). MEPs also feel individual Council
Members see themselves as primarily responsible to their national parlia-
ments, while Council Presidencies vary in their willingness to explain
decisions to the EP. Given that MEPs are less confident of their powers to
control the Council than the Commission, many are understandably
nervous that legislative and executive powers may be drifting from the
second to the first. But how justified is the pessimism of MEPs about their
powers to control the Council? The following paragraphs investigate.

As seen, several of the EP’s powers of scrutiny cover the operations of
the Council and not just of the Commission. For example, its right to
appoint special committees of enquiry that can investigate a range of
institutions may be one of the few means of achieving public control in
a political system of ‘many hands’. Yet, the EP sees its scrutiny as struc-
turally compromised by lack of Council transparency. What it would
consider an adequate level of transparency is implicit in its calls for
reform of the Council. It continues to press for a verbatim record of
Council decisions to be published; for explanations of votes; and for
the Council to meet in public wherever it acts in a budgetary or legislative
capacity, even for it to be split into an executive and a legislative
Council, in order to achieve a completely transparent demarcation
between its functions (European Parliament, 2000a). Indeed, the
Parliament has even accused Council Members of employing ‘secret dec-
larations’ that affect the ‘interpretation of otherwise publicly available
texts’ (European Parliament, 1997, pp. 13–14).

The capacity of the EP to check and balance the Council in the every-
day operation of the EU’s policy process is at its strongest in relation to
pillar one decisions that require legislation using Co-decision. Given that
the Commission frequently exercises its legislative initiative in response
to what member governments perceive to be a need for Union-level law-
making, it is by no means far-fetched to interpret Co-decision as confer-
ring a power on the EP to deny the Council its legislation in a polity
whose main business is rule-making. Council Members may accept sig-
nificant EP amendments rather than ‘return to go’ in a lengthy legislative
process that may have depended on unique windows of opportunity in
domestic politics or on a complex ‘log-roll’ between themselves.

Yet, academics disagree in their analysis of how the EU’s legislative
process empowers the EP (Crombez et al., 2000; Tsebelis and Garrett,
2000). All would probably agree with a study commissioned for the EP
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that ‘full legislative power’ requires a capacity ‘to structure the agenda’
at every stage of the process and not a mere ‘pouvoir d’empêchement’
(European Parliament [Maurer], 1999a). However, one side of the debate
argues that the Co-operation and Co-decision procedures directly confer
‘agenda-setting’ powers on the EP by allowing it to propose amend-
ments that are ‘procedurally easier for the Council to accept than reject’
(Tsebelis, 1994). Others, in contrast, view any increase in the EP’s ability
to shape the EU’s legislative agenda as the indirect consequence of veto
powers conferred by the Co-operation and Co-decision procedures
(Crombez, 1996).

Either way, two conclusions seem certain. The EP’s power of amend-
ment work by substituting a new winning coalition on the Council for
that which prevailed when Member States first formed their common
position (Tsebelis, 1994). Second, the EP’s legislative powers amount to
a form of ‘bounded choice’. It can change outcomes but only within
limits determined by the distribution of preferences within the other
two institutions (Commission and the Council) and by the Union’s deci-
sion rules (Kreppel, 2000). The Commission acts as the key gatekeeper.
Only if it accepts the EP’s amendments is it procedurally easier for the
Council to accept than reject them. And there comes a point where
either Commission or Council would prefer to risk a parliamentary veto
than accept a Parliamentary amendment. Such a balance between
Council and Parliament with their different claims to being representa-
tive bodies is precisely what would be expected of a standard of concur-
rent consent. But how does the balance work in practice? Attempts to
measure it are problematic, yet instructive (See also Judge and Earnshaw,
2003, pp. 246–54). The following are the main alternatives:

The proportion of Treaty articles that allow the EP different degrees of
legislative participation. Adapting an approach developed by Andreas
Maurer (2003b), Table 7.3 classifies Treaty articles that allow powers to
be exercised without the EP as ‘parliamentary exclusion’; those which
allow only for the EP to be consulted or informed as ‘weak parliamentary
inclusion’; and those which require its assent, Co-decision or Co-operation
procedures as ‘strong parliamentary inclusion’. Table 7.3 graphically
illustrates the near complete exclusion of the EP from CFSP and JHA pro-
cedures (coming under the EU Treaties) but suggests, at first sight, that
even pillar one remains only ‘semi-parliamentary’. Yet, this measure
needs to be read with care. First, it does not allow for variations in the
frequency with which particular articles are used to in practice to intro-
duce legislation. Thus Maurer calculates that between 1993 and 1997
Co-decision was used for ‘nearly a quarter of legislation considered by
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the Parliament’ even though it was included in only 9.25 per cent of
Treaty provisions (European Parliament [Maurer], 1999a). Second, a sim-
ple totting up of the frequency with which each procedure is mentioned
in the Treaty says nothing about the relative importance of matters on
which the EP is included or excluded from legislation. Under the first
pillar, for example, the legislative exclusion of the EP is largely concen-
trated on just three policies: Agriculture, Fisheries and Customs policies
(Maurer, 2003b, p. 234).

According to EP figures for the first two years (1999–2001) of Co-
decision as defined by the Amsterdam Treaty, 23 per cent of measures
were settled straightaway on first reading either because the Parliament
proposed few changes or because the Commission and Council accepted
most of the amendments it did make. At second reading, the Parliament
then tabled a total of 569 amendments over the two years of which
21 per cent were accepted unchanged and 60 per cent settled on an
EP/Council compromise (Judge and Earnshaw, 2003, pp. 250–1). These
figures, however, make no allowance for varying degrees of importance
between the amendments or for different ‘degrees of acceptance’
(Tsebelis and Kalandrakis, 2002, p. 186). Nor do they allow for cases
where MEPs use their powers strategically to propose amendments that
will fail in the short term but shape further Commission initiatives in
the long (ibid., p. 204). Attempts have been made to fill these lacunae.
Empirical evidence collected by Tsebelis and Kalandrakis suggests
important and unimportant amendments seem equally likely to get
through. Maurer’s (2003b) work undercuts the further possibility that EP
and Council always start off from close positions that makes agreement
of parliamentary amendments deceptively easy. Whilst it is true that
thirteen times as many measures introduced under Co-decision between
1993 and 2002 failed because of disagreement on the Council than on

Table 7.3 Legislative inclusion/exclusion of the EP under Amsterdam

Percentage of EC Percentage of EU
Treaty articles Treaty articles

EP’s legislative status
Stong inclusion (Assent � 28 6
Co-operation � Co-decision)

Weak Inclusion (Consultation) 36 24
Exclusion 37 69

Source: Maurer, 2003b.



account of disagreement between the Council and the EP, 112 of the 348
Co-decisions concluded during that period ‘went to the wire’ in the
sense of requiring a Conciliation committee to settle outstanding dis-
agreements between the Council and EP.

Not only do the Council and Parliament seem to be part of a mixed-
motive game of co-operation and conflict, the legislative process is
increasingly organised for the early identification of which of the two
tracks any measure is likely to follow. ‘Trialogues’ between the EP rap-
porteur, the Presidency of the Council and the Commission DG which
framed the proposal now shadow it over the legislative cycle. Such ‘leg-
islative planning’ is, however, open to a number of criticisms: first, that
it prioritises speed and performance at the cost of scrutiny, reflection
and amendment; second, that it encourages delegation to individuals
on a scale that pre-empts the wider representative process in both
Parliament and Council; and, third, that it substitutes inter-institutional
collusion for mutual surveillance in the legislative process.

If one means by which the EP can check and balance the Council in
the EU policy-process is through the exercise of legislative powers,
another is through its financial powers. The annual budget begins with
a proposal from the Commission, which the Council amends and sends
to the Parliament. At the end of the day the EP can reject the budget out-
right. Most of its efforts, though, go into pressing for detailed changes
according to procedures that differ for compulsory and non-compulsory
expenditure. It has the final say on any amendments to the second. The
Council has the final say on any changes to the first.

On closer examination, however, the EP’s budgetary powers are con-
strained. They relate only to annual budgets that must, in turn, respect
a five-year ‘financial perspective’ on which the Parliament is merely
consulted prior to a decision by the Council. Together with other con-
straints, this has the following implications:

● The EP has no powers over the revenue component of the budget.
● The EP’s powers of amendment are only procedurally strong in rela-

tion to the 54 per cent of the budget that goes on non-compulsory
expenditure.

● Even then, the EP is only able to vary the non-compulsory expendi-
ture up to a ‘maximum rate of increase’ which, for example, was just
3.2 per cent in 2001.

● The EP has to keep to no fewer than seven further ceilings, since the
financial perspective also specifies maxima for each of the ‘headings’
into which the budget is divided (Laffan, 1997).
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In recent years, the last factor has been a special cause of frustration to
the Parliament. Although the overall Union budget has been in sub-
stantial surplus, the EP has had almost no room for manoeuvre, since
the priorities for which it has sought extra resources – the reconstruction
of the Balkans, various internal policies and administrative reform of the
Commission – all fall under budgetary headings that are already up
against their ceilings (Carlos Costa Neves MEP, Debates of the European
Parliament, 11 December 2001). In each of the three budgets between
1999 and 2001 the European Parliament had to agree to raid the ‘flexi-
bility reserve’ to achieve its objectives (European Parliament, 2001i),
although it was itself a critic of that mechanism at the time of the inter-
institutional agreement on the budget in 1999 (Terry Wynn MEP,
Debates of the European Parliament, 11 December 2001).

EP amendments typically only increase the overall budget by around
€ 1m or one per cent of the total. Since this roughly corresponds to what
the Council normally shaves off the Commission’s proposal in the first
place, some MEPs have suggested that the budget process approaches an
empty ritual: ‘the Commission presents a proposal, the Council takes
a slice off the proposed amount, the EP adds a bit more in, and we are
supposed to come up with something wonderful in conciliation’
(Kathalijne Buitenweg MEP, Debates of the European Parliament,
11 December 2001). The difficulty, as this quotation partially suggests, is
that the Council may be able to use the advantage of moving before the
EP in the budgetary procedure to anticipate the latter to the point at
which the Parliament’s impact amounts to little more than restoring
cuts made in expectation of its own amendments.

However, the main obstacle to the EP operating as a check and balance
on the Council may lie less in the configuration of its legislative or even
financial powers than in shortcomings in their comprehensiveness of
coverage and consistency of application. The EU has been portrayed as
only ‘semi-parliamentary’ (Magnette, 1999) on the grounds that wide
areas of Council decision-making go unchecked by any mechanism of
parliamentary control at Union level. In addition, boundaries between
forms or degree of check and balance sometimes appear more arbitrary
than principled. The following are possible examples:

1. There are still cases where Council makes decisions by QMV but the
EP is only consulted, even though departure from unanimity on the
Council (and thus from circumstances most favourable to national
parliamentary control) is usually recognised as requiring Co-decision
with the EP. As the Finnish Parliament has put it, the ‘democratic
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deficit becomes most obvious where the Council takes decisions by
QMV without the European Parliament being able to prevent the legis-
lation coming into being’ (quoted in European Parliament, 1997, p. 12).

2. What the Member States have conceded by allowing the EP to check
and balance the Council through the operation of Co-decision they
have partially taken back through the operation of comitology:
‘Democratic control of legislative activities has improved … monitor-
ing the implementation of this legislation, let alone the whole range
of EU non-legislative activities is an even more difficult task’ (ibid).
Indeed, in the EP’s view, comitology raises a number of concerns:
● Comitology committees – in which the EP does not participate –

allow administrators and ‘experts’ to exercise legislative powers that
belong to the Parliament. Thus the EP has accused them of intro-
ducing measures that do not ‘merely implement’ but ‘modify and
supplement’ essential aspects of legislative provisions (European
Parliament 1998b, p. 6 and 2003a, p. 7). The difficulty, as the EP sees
it, is that ‘Increasingly, in an uncertain and complex world, policy is
often made “on the hoof”, and is characterised by flexibility and re-
negotiation – in such a context, the supposed implementation of
policy often actually constitutes the development and establish-
ment of policy’ (European Parliament, 1998b, p. 19).

● Although the EP is the directly elected component of the primary
legislature, there is no mechanism by which it can challenge comi-
tology decisions as amounting to more than delegated legislation
(European Parliament, 2003a, p. 7).

● Comitology is not covered by the right of MEPs to ask questions of
the Council and to receive answers that are in the public domain.

● Comitology slips through the net of a wide range of mechanisms of
parliamentary scrutiny, and not just those of the EP. Arrangements
for the publication of Council votes that allow national parliaments
to question their own administrations on their contributions to EU
decision-making do not extend to any de facto legislation by regula-
tory or management committees. Moreover, whatever the powers of
national parliaments over EU law-making, those powers stop at the
moment that a measure is approved by the Council. They do not
anticipate that significant decisions may be made at a later stage of
defining implementing measures.

● Key to accountability in any arrangement for delegated law-making
is that affected actors should be able to alert the primary legislator to
problems raised by secondary rules used in implementation. In the
EP’s view the non-transparency of comitology inhibits the sounding
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of ‘fire alarms’. It notes that equivalent committees in the US meet
in public (European Parliament, 1998b, p. 21), while EU imple-
menting committees do not even, in the EP’s view, make sufficient
of their documents public (European Parliament, 2003a, p. 8).

3. The EP complains about absence of full budgetary as well as of full leg-
islative Co-decision. It is unclear how real is the difference between
compulsory and non-compulsory and why that should justify confer-
ring fewer powers on the EP over the first than the second. Some in the
Parliament suspect that the distinction is, in practice, cover for ‘cor-
doning off’ the CAP from democratic control (European Parliament,
1997, p. 16). Given, as seen, the CAP is where the EP suffers from a
high level of legislative exclusion, it would seem unconscionable that
this should also be the main area where it cannot use the budget to
request justifications for the main lines of policy development. In addi-
tion, the partitioning of the budget so that the largest single element of
expenditure is where the EP participates least is hardly consistent with
‘unified budgetary control’ (ibid., pp. 7 and 16).

4. A number of procedures that do not conform to the ‘Community
method’ have recently been introduced to the first pillar. Amongst
them are forms of economic co-ordination related to Monetary
Union: the Broad Economic Policy Guidelines (BEPG); mutual sur-
veillance under the Stability and Growth Pact; and the Open Method
of Co-ordination. These are clearly important to the allocation of eco-
nomic and social values. Yet, the EP complains, there is no opportunity
for ex ante scrutiny in the form of a public parliamentary debate in
which the Council is required to justify its decisions before making
them. The role of the EP is ‘restricted to being informed by the Council
of its final recommendations’ (European Parliament, 1997, p. 15).

5. Above all, the Council describes a great many second and third pillar
instruments as ‘legislative acts’ including joint actions, yet the EP is
excluded from their determination. ‘JHA legislation’ raises a particu-
lar difficulty for the doctrine that only elected bodies should approve
measures that could expose individual citizens to criminal sanctions
(European Convention, 2002c, p. 4).

A special note on CFSP and JHA

The notion that CFSP and JHA are inadequately controlled at the Union
level merits special attention. The Treaty only requires the Council to
consult the EP on CFSP and JHA decisions and to report annually on the
overall development of the two policies. Moreover, consultation means



much less under pillars two and three than under pillar one (Fortescue,
1995, p. 23). Since the ECJ Isoglucose ruling does not apply to the second
and third pillars, consultation offers the EP neither a power of delay, nor
an assured opportunity that the Parliament will be given reasonable
time to agree to a full and reasoned opinion. Indeed, the Council seems
to decide for itself what form its obligation to consult should take and
when it has been satisfied. Thus, the EP complained that the Council
‘co-operated inadequately’ on the initiative to catalyse the development
of JHA by creating an Area of Freedom Security and Justice (AFSJ), that
information was ‘insufficient and late’, and that the Council was then
unwilling to take the Parliament’s views into account (European
Parliament, 2001a). Likewise on CFSP, the EP has complained that the
only document on which it is consulted under the Treaties is the annual
report setting out general choices. In its view it should be consulted on
the preparation of each common strategy.

In addition to questioning the adequacy of parliamentary control at a
stage rules and orientations are set, the EP argues that unaccountable
forms of executive power are associated with patterns of delegation used
to carry out CFSP and JHA. One pattern of delegation has been to set up
a series of European-level agencies. In the case of JHA, these include
Europol (police co-operation), Eurojust (prosecuting magistrates) and
the Schengen Secretariat (Frontier management). Since each has a rela-
tively modest staff seconded from nationally recruited professionals, the
agencies are essentially co-ordinating mechanisms. Yet, there are occa-
sions where they exercise significant discretionary powers. The Europol
Director, for example, has been authorised by the Council to enter dis-
cussions with third countries on behalf of the Union (Official Journal of
the European Communities 106, 13 April 2000). Above all, the agencies
are key sites for the transposition of JHA orientations into policing on
the ground. Eurojust has been authorised to initiate joint investigations
and prosecutions in cases of cross-border crime, and to make joint rec-
ommendations to Member States on changes to criminal law in each
country. Plans to create a joint Police training College – and to exchange
‘best practice’ – imply norms of policing may in the future be partially
defined through collaborative processes at European level, rather than
exclusively through agencies that are locally or nationally accountable.
Amongst priorities the Council set for the College were ‘training ses-
sions for senior national police officers on the basis of common stan-
dards’ (European Parliament, 2001c).

The EP repeatedly emphasises what it sees as gaps in accountability aris-
ing from the creation of CFSP and JHA agencies and office holders outside
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the Community framework. First, there are no executive figures whose
mal-administration can occasion parliamentary censure, as would, for
example, be the case if the High Representative for CFSP were a Vice
President of the Commission rather than an appointee of the Council.
Second, the agencies are not covered by general legislation on adminis-
trative standards in Union institutions such as the regulations on the pro-
cessing of personal data (European Parliament, 2001d) and access to
documents. This last is a significant consideration given that the
Schengen computer contains the largest single database of personal infor-
mation in Europe. Third, the exclusion of the ECJ from all of CFSP and
much of JHA means that lacunae in responsibility to elected bodies are not
compensated by judicial accountability or individual rights protections.

Control of CFSP and JHA agencies and office-holders is almost exclu-
sively in the hands of the Council itself. Europol, for example, is given
an annual work programme by the Council which also needs to approve
its budget. The difficulty, of course, is that the JHA Council, consisting
as it does of Internal Security Ministers, may share too many of the pro-
fessional commitments of the law-enforcement agencies to develop crit-
ical perspectives of their work.

Continuing with the example of Europol, the EP’s only supervisory
right is one of receiving copies of the annual report to the Council. The
following reveals the powers of supervision it feels it ought to have:

In order for the EP to exercise democratic control, Europol must, as
with the other European Institutions (e.g. the European Central Bank
and the European Ombudsman) report on its activities in an annual
exchange of views. In addition, the Director of Europol should appear
before Parliament’s competent committees when circumstances so
require. Finally, the EP should have a say in the choice of the Director
of Europol. (European Parliament, 2000b)

The Convention has likewise wrestled with problems of public control
raised by Europol and Eurojust. Amongst options for improvement it has
discussed are that the JHA agencies should be accountable to a special
parliamentary committee (possibly a joint committee of the EP and
national parliaments); or that there should be a High Representative for
third pillar matters who can be accountable to the member governments
as a group and be available to deal with the scrutiny requests of national
and European parliamentarians (European Convention, 2002c, p. 5).

Another pattern of delegation used by both CFSP and JHA is one
in which Member States effectively entrust tasks to one another. 
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For example, CFSP Joint Actions often involve the specification of
individual national contributions. Likewise JHA increasingly envisages
that law enforcement agencies accountable in one Member State may
take actions that affect citizens of others. Mutual recognition of criminal
judgements is being developed as a substitute for extradition proce-
dures, and a Common Arrest Warrant has been agreed. Yet, the potential
exposure of all Union citizens to standards of internal security and
rights protection emanating from one Member State raises serious ques-
tions about leaving these to mutual recognition rather than common
deliberation and standards.

To set against these concerns the EP has expressed at its exclusion
from CFSP and JHA, are instances where inter-pillar linkages allow it
indirect means of exercising some control. Several CFSP actions
are funded out of the Commission’s budget. Moreover, these are non-
compulsory expenditures for which the EP is the budgetary authority.
Less noticed in the literature is that the EP can likewise use its legislative
powers to gain a measure of control. CFSP and JHA sometimes require
the introduction of pillar one measures covered by Co-decision. A case
study is the Money Laundering Directive which allowed the EP to press
amendments on civic rights to confidentiality, on equal treatment of
affected professions, and on what it considered the excessive discretion
the original text allowed Member States in targeting links between
money laundering and organised crime. The result was that the measure
which had been predicted to pass at first reading went to two (European
Parliament, 2001b).

Of particular importance is that the assent procedure allows the EP a
measure of indirect control over CFSP. The Treaties provide that the EP
has to give its assent to the admission of new states to the EU (Article 49)
and to certain kinds of international agreement (Article 300). How eas-
ily this translates into European Parliamentary control of the Union’s
international dealings depends on a combination of factors, as follows:

● The Assent Procedure is a take it or leave it vote. The justification for
this is straightforward: the EP’s powers of assent are supposed to be
analogous to those of parliaments within states to ratify international
treaties. They can only vote on what has been agreed by third party
states and international organisations. But it does mean that the EP
cannot propose amendments of its own. If it is to have any ‘agenda-
setting powers’ to structure the choice it is asked to approve, it has to
be consulted during the negotiation of Treaties. To some measure the
Council would seem to have recognised that its own interest in
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avoiding parliamentary rejections of international agreements are
best served through briefing EP committees during the course of
negotiations (Corbett et al., 1995, pp. 214–15).

● An absolute majority of the EP’s membership (and not just of those
voting) is needed to give assent to the accession of new states to the
Union. Only a simple majority is needed for it to assent to the vari-
ous kinds of international agreement listed in Article 300. This mean
that accession Treaties have to pass a more demanding hurdle of par-
liamentary approval. A possible justification for the difference in vot-
ing thresholds is that an accession Assent amounts to an agreement
to terminate a foreign policy relationship and admit a state to the
EU’s own internal system of shared rule. In contrast, international
agreements short of accession frequently need revision and renewal.
This gives the EP repeat opportunities to use its powers of Assent
(Corbett et al., 1995), so softening the impact of the rule that it has
no powers of amendment in relation to any one use of the Procedure.

Putting these elements together, the name of the game for MEPs seeking
a measure of foreign policy influence is to make sure that the Union’s
dealings with outsiders are ‘within the shadow of any veto’ that the
Parliament could one day exercise on attempts to formalise those rela-
tionships into a Treaty. Up to a point, the Council has scope to call the
Parliament’s bluff knowing that it would not lightly veto a Treaty that it
itself values. On the other hand, there are some questions on which a
threat of a parliamentary veto carries special credibility, notably human
rights and democracy in third countries. Also worth mentioning is that
the EP has developed signalling techniques that allow the Commission
and Council to adjust third country relationships to future threats of
failed assent procedures on an almost continuous basis. Apart from pro-
cedures for consulting the EP during the negotiation of Treaties that
require assents, the Parliament regularly drafts reports on third states
with whom it knows it is likely to be asked to assent to new or changed
Treaties in the future. The appraisals reached, the amendments tabled,
and the size and composition of majorities for and against those amend-
ments in both committee and plenary, are all clues to how the
Parliament could decide an assent vote.

However, indirect budgetary and legislative influence hardly amounts
to systematic parliamentary control of CFSP and JHA. Indeed, inter-
pillar spillovers may have the converse effect that the EP loses some of
its controlling powers over pillar one on account of its weak hold over
CFSP and JHA. Thus the Parliament has been anxious that plans for a
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European Security and Defence Policy (ESDP) should be given an
adequate parliamentary base. Given that it is intended ESDP should be
used for crisis management and have access to the ‘entire spectrum of
civilian and military instruments’ available to the Union (European
Parliament, 2000c) ex ante scrutiny of military planning may be the last
practical opportunity for elected representatives to scrutinise an initia-
tive whose implications for other Union policies could unfold quickly in
an emergency.

A further problem is that by making it hard to know what has been
decided where and by whom the institutional complexity of CFSP and
JHA raises the cost of monitoring by representative bodies and compli-
cates the ‘consistent operationalisation of control mechanisms’ (Den
Boer, 2001). Take the example of Schengen. As Andrew Duff puts it,
Amsterdam ‘glues’ different parts of the original Schengen agreement on
to ‘the first and third pillars’ (Duff, 1997, p. 53). It then allows the
Council to decide on a case-by-case basis whether measures to imple-
ment the pre-Amsterdam Schengen acquis are to be treated as having a
legal basis under pillar one or pillar three. On top of this, there are vari-
able patterns of country participation in the EU’s internal security poli-
cies. Title IV measures (on external borders, immigration and visas) are
not binding on Denmark, Ireland or the UK. The UK and Ireland are out-
side Schengen. Although Denmark is inside Schengen, it is not obliged
to adopt any implementing measures that use Title IV. All three coun-
tries are, however, able to opt in to measures to which they are not for-
mally committed, though at different points in the policy process, and
according to different decision rules and different distributions of insti-
tutional rights between full and ad hoc participants.

Justifications have, of course, been offered for existing arrangements
for the accountability of CFSP and JHA. The following are amongst
them:

1. CFSP and JHA cover policies in which the public interest requires
secrecy. More meaningful perhaps than attempting to assess whether
these policies strike an optimal trade-off between secrecy and
accountability is to note that the trade-off itself is made problematic
by any partial transition from national to cross-national policy
frameworks. Countries that have combined secrecy with political
responsibility in the management of internal and external security
services have done so through intangibles of political culture (trust
and a powerful internalisation of agreed norms that actors enforce
on themselves). One concern is that it is only with time that these
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conditions are likely to be reproduced at European level, and that, in
the absence of more institutionalised scrutiny of CFSP and JHA, new
forms of unaccountable power will develop in the meantime.

2. An argument sometimes used for high levels of executive independ-
ence in the case of foreign policy is that a policy that is external in its
impact does not have the same implications as domestic policy for
internal allocations of value. To this it can be objected that the desig-
nation of democracy and human rights as objectives for the CFSP is
very much rooted in the internal values of EU societies. Aspects of
foreign policy based on democracy and rights protection, arguably,
belong as firmly in the representative branch of government as those
requiring speed and secrecy belong to the executive. What it is to
promote democracy and human rights is, after all, a matter of value,
interpretation and deliberation. The credibility of such a policy is
exposed to the charge that it is itself defined by inadequately demo-
cratic institutions.

Conclusion to chapters on accountability

Joe Weiler has remarked that ‘critically there is no real sense in which
the European political process allows the electorate to “throw the
scoundrels out”, to take what is often the only ultimate power left to the
people which is to replace one set of governors by another’ (1997b,
p. 275). Such an approach to accountability is precluded by the whole
nature of the EU as a dispersed system of power that often requires high
levels of consensus between the elements. Many decisions are so inclu-
sive of diverse actors (the Commission, the member governments, large
majorities of the European Parliament, and even policy networks of
more or less organised interests) that it is hard to attribute overall
responsibility to any one body. Even if per impossible all those who had
taken part in EU decisions over a number of years were to be removed
from office at various levels and branches of government, the EU’s con-
sensus system would almost certainly require the appointment of
‘replacement scoundrels’ that resembled outgoing ones.

So what can be done? First, the EU can rely on input accountability
where output accountability is hard to achieve: the difficulty of holding
actors responsible for the consequences of policies that none can con-
trol on their own, does not preclude expecting each to account for how
far their individual contributions conform to agreed norms. Second, the
EU can mix and match horizontal and vertical modes of accountability:
the difficulty in a non-majoritarian system of bringing all office-holders
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to account before a single electorate or body of representatives (vertical
accountability) does not preclude different bodies of representative
requiring accounts of one another before mixing their policy instru-
ments to achieve objectives that none can deliver on their own in a
divided system of government (horizontal accountability). Moreover,
vertical accountability remains feasible for individual elements of the
EU’s political system – national governments to national parliaments
and electorates, the Commission to the Parliament, and MEPs to their
voters – provided it is only input and not output accountability that is
expected. The foregoing points are thus intimately related. Bearing in
mind this discussion of what is feasible in relation to EU institutions,
the following paragraphs summarise what this chapter and the last
imply for the Democratic Audit tests of accountability.

How far are those who hold office or make decisions in Union institutions
accountable to representatives of national democracies who are, in turn,
responsible to their national publics and parliaments (EUDA Test 5)? Most
important decisions of the Union are, in any case, made by national
governments that are elected representatives of national democracies.
However, these vary greatly in how far they are, in turn, accountable to
national parliaments, and few find that Union issues greatly affect their
chances of re-election. Amongst those who hold office in Union institu-
tions themselves, Commissioners are formally independent of national
governments, though, in practice, they are closely scrutinised by them
and heavily dependent on them for legislative approvals and policy
delivery.

How far are those who hold office or make decisions in EU institutions
accountable to elected representatives of citizens at Union level (EUDA Test
11)? The Commission as a whole can be dismissed by the European
Parliament. MEPs use a variety of procedures to extract accounts from
individual Commissioners and officials, who, in turn, have strong
incentives to maintain a relationship of confidence with the Parliament.
Co-decision allows the EP to check and balance the Council in some
areas of law-making. However, there are many policies where the EP has
few powers without it being obvious that national parliaments can
compensate for absence of parliamentary scrutiny or control at Union
level. Moreover, it is unclear how far MEP are themselves accountable
for whatever controlling powers they exercise, given that their chances
of re-election seem to depend less on their own performance than on
the domestic political cycle (see Chapter 5).

196 A Democratic Audit of the European Union



197

8
Constitutionalism, Democracy 
and the European Union

Introduction

A key problem of democratic politics is that there may be grounds for
placing limits on what are considered to be the normal democratic
decision-rules of a political system. There are obvious reasons for wanting
to define such grounds restrictively. Yet the problem cannot be avoided
altogether for the simple reason that some values that are not explicitly
democratic – the rule of law, rights and the protection of minorities –
may need to be constitutionally guaranteed as a precondition for democ-
racy itself (Dworkin, 1996; Habermas, 1996, pp. 84–104). Thus, as Yves
Mény (2002, p. 4) puts it, ‘an ideal democracy … is neither a purely pop-
ular democracy nor a purely constitutionalist one, but rather a system
able to realise a satisfactory equilibrium between them two’. In addition,
certain public welfare decisions are not easily made incentive compatible
with the pursuit of elected office. Even a suspicion that policies needing
long-term commitment may not be honoured tomorrow may be enough
to sap their credibility and effectiveness today. Such objectives may suf-
fer from ‘time-inconsistency’ problems unless entrusted to those whose
behaviour is unaffected by electoral cycles (Majone, 2001, p. 106).

All of this has a special relevance to the EU. Its multinational character,
its size and remoteness as a political system mean there are particularly
strong reasons for believing that democratic decision rules are only likely
to be acceptable at the Union level if key values and rights are guaranteed
against majoritarian forms of popular sovereignty (Katz, 2001). Indeed,
the argument has been made that the constitutionalist elements of
democracy are already more developed in the EU’s political system than
the populist ones. To cite Mény again: ‘the European system…is the most
sophisticated machinery ever invented of constitutionalist democracy,



but is still underdeveloped when it comes to its popular element’ (2002,
p. 6). The aim of this chapter is to test Mény’s claim.

What, however, is a constitutionalist democracy? If we take ‘constitu-
tionalism’ on its own to be the guarantee of particular rights or values by
a political system, it is plain from what has already been said that a ‘con-
stitutionalist democracy’ requires neither the rights nor the values nor
the guarantees to be especially democratic. Rather, there are two
approaches to constitutionalisation that can meaningfully be termed
democratic. One is where the guarantee of a value is delegated to an
independent non-democratic body by democratic means and can
always be recalled by such, albeit under restrictive conditions such as
super-majoritarian decision rules. A second is where a political system
does not so much guarantee a value by delegating its delivery to one
institution but does so by dividing powers between mutually constrain-
ing institutions at least some components of which are democratic. This
distinction suggests that an assessment of constitutionalist democracy
in the EU needs to include the European Central Bank (ECB), the
European Court of Justice (ECJ) and the overall separation of powers in
the Union’s political system. The chapter examines each of these in
turn, before appraising the Union against the following tests.

How far does the EU constitutionalise modified consociationalism or
use its methods to constitutionalise other values (EUDA Test 6)?

How far does the EU constitutionalise concurrent consent or use its
methods to constitutionalise other values (EUDA Test 12)?

The European Central Bank

The EU constitutionalises the delivery of its monetary policy by using 
its Treaties to delegate powers to an independent central bank. Since the
Treaties can only be changed by an agreement of all Member States 
ratified by the parliaments or publics of each, ECB independence is 
constitutionally well entrenched. This arrangement has been defended
as a safeguard to values that range from the neutrality of the democratic
process, to individual property rights to forms of economic welfare that
would otherwise be hard to achieve.

The ECB’s decision-making body is its Governing Council. This con-
sists of a permanent Executive of six central bankers (the ECB President,
Vice President and four others) and a representative of each National
Central Bank of states that are full members of Monetary Union (cur-
rently 12). All 18 Members of the General Council have one vote each.
Although the Treaty allows them to take decisions by simple majority, in
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practice the General Council attempts to decide by consensus or at least
without explicit resort to voting. The Executive members are appointed
by ‘common accord’ of the European Council for a single term of eight
years. They can neither be dismissed (except on application to the ECJ
on the grounds of incapacity) nor re-appointed for a further term.
Although there is some variation in how Member States appoint the
national central bankers who participate in ECB decisions, all are subject
to minimum conditions designed to ensure central bank independence.
The Bank is self-financing through its open market procedures. It is also
autonomous in its staffing and in its internal procedures. It is not, there-
fore, dependent on a political authority for regular authorisation of
budgets, staffing levels or changes to rules of procedure.

Indeed, the ECB enjoys a remarkably high degree of independence in
comparison with other central banks (European Parliament, 1998c). Jakob
de Haan and Sylvester Eijffinger (2000, p. 396) use four indices to conclude
that the ECB is the most independent monetary authority in the G7 area
(in comparison, in other words, with Canada, Japan, the US and the UK).
In addition, the ECB comes closer than most to enjoying monopoly con-
trol of monetary policy. The Treaty insulates it from actions of other public
bodies that may in practice dilute a central bank’s control of total money in
circulation. It cannot be required to lend to Member States and only with
great difficulty can it be obliged to follow external exchange rate targets.

In contrast to a supposition in some parts of the literature that there
is an independence-accountability trade-off, arguments for independent
central banking only preclude some but not all approaches to demo-
cratic politics. To see why it is important to identify what political val-
ues those arguments imply are promoted by putting monetary policy (to
set the price of money and the supply) beyond normal arrangements for
public control.

One suggestion is that independent central banking may facilitate the
neutral operation of the democratic process itself. Empirical evidence
(from across the OECD area) that governments in the past stimulated
their economies prior to elections only to deflate them once safely
returned to power (Nordhaus, 1975) suggests independent central bank-
ing may even improve the quality of public control by limiting scope for
politicians to manipulate the conditions of their own re-election. A sec-
ond value that may be served is the protection of minority entitlements.
Where a majority owe debt or stand to gain from the reduction of inter-
est payments that will have to be met out of future taxation, democratic
politics may be a poor constraint on the use of ‘surprise inflation’ to
erode the savings of a minority (Hibbs, 1977).
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However, perhaps the main value claimed for independent central
banking is improved economic and social welfare. The key argument
here is the ‘sound money paradigm’ which postulates unemployment
can only be reduced below its equilibrium for short periods (estimated at
less than two years), needed for the correction of random errors (Lucas,
1981), for the separation of ‘money illusion’ from the effects of real eco-
nomic change, or the adjustment of ‘sticky’ prices and wages. Otherwise,
such attempts only embed a higher level of inflation in the system as the
baseline for future rounds of price and wage fixing.

On the one hand, the ‘sound money paradigm’ seemed to underline
just how far discretionary monetary policy allowed governments to
cheat on voters through short-term conjuring tricks timed to coincide
with elections. But it also implied that even honest governments would
be unable to pursue optimal economic policies. Price and wage fixers
would know that, however well-intentioned governments were now,
they would have some incentive in the future to abandon their com-
mitments to non-inflationary growth. That risk would then be priced
into their calculations in a way that would make it impossible for gov-
ernments to achieve a long-run optimum of non-inflationary growth
even if they were sincere about pursuing it. Time-inconsistency prob-
lems would thus be intrinsic to monetary policy in democratic systems
(Kydland and Prescott, 1977) without commitment technologies that
reduced the probability of its abuse to zero (Barro and Gordon, 1983).

Implicit in all the above arguments is that any justification for inde-
pendent central banking needs ultimately to be cashed out in terms of
public welfare. Indeed, those who took office as the first Executive
Council of the ECB went further in hearings before the European
Parliament (EP). Without exception, they argued their powers could
only be justified if interpreted as a delegation from the public (European
Parliament, 1998c; see also European Central Bank, 2001, p. 55).

The foregoing points clarify why independent central banking pre-
supposes certain approaches to public control at the same time as it
excludes others:

1. If independent central bankers only have publicly delegated powers,
the public or its representatives must have some means of revising or
recalling that agency. This, in turn, presupposes they should have
some continuous flow of ‘accounts’ for how that agency is used on
the basis of which they can form informed views of whether it merits
revision or recall.

2. If one aim of independent central banking is to ‘safeguard against
opportunistic behaviour by elected politicians’ (Buiter, 1999, p. 187)



mechanisms of public control are needed to ensure that Central
Bankers do not behave in the same way. These might plausibly take
the form of requirements that Central Bankers should have to
announce their decision-rules in advance and defend them as means
of achieving public policy goals, rather than personal preferences.

3. If they are to be justifiable on the grounds that (in the long run) they
improve the welfare for all, independent Central Banks should be
required to demonstrate pareto improvement: that overall society is
better off for having an independent central bank whose behaviour is
ultimately neutral between groups and values in society.

4. If the momentous decision to put a key area of policy-making beyond
normal democratic decision-rules is to be justified on account of the
exceptional characteristics of monetary policy, it will be necessary to
establish a system of control that limits independent central banking
to the management of that area of policy. If the last point emphasises
the need to ensure a central bank does not fall beneath the standards
of its mandate, this point stresses the importance of it not straying
beyond its mandate either.

5. Yet, if the aim is to prevent majorities using monetary policy for elec-
toral or partisan advantage, each of the foregoing objectives will have
to be achieved by forms of public control over a central bank that
cannot be exercised from any one point on the political spectrum
(Majone, 1996).

What scope is there to achieve these accountability objectives within
the EU’s monetary constitution? Taking the European Council, Council
of Ministers and European Parliament to be the Union institutions that
are indirectly or directly representative of the public, the following Treaty
provisions are relevant to ECB accountability. The President, Vice
President and other members of the Executive Board are, as seen,
appointed by the European Council on a rolling-basis, and the EP is con-
sulted on each appointment. The President of the Council may partici-
pate in meetings of the General Council and submit motions for it to
deliberate (European Commission, 1992, A. 109b). The ECB has to sub-
mit an annual report to the European Council, Council of Ministers and
EP. The President of the ECB must present the report in person to the
Council and Parliament, and the latter may debate the Bank’s perform-
ance in plenary session. At any other time, the EP can request the ECB to
attend a public hearing before the ‘relevant committee of the Parliament’
(EMAC). In sum, the Treaty provisions on the ECB essentially anticipate
what Majone calls accountability by reason-giving (1996).
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One approach to assessing whether these arrangements are adequate
has been to develop quantifiable indices of accountability and then
compare the ECB with its ‘peer group’ of independent central banks in
other liberal-democratic systems. De Haan and Eijffinger (2000), for
example, have developed indices of accountability to complement those
of independence reviewed above. They propose 13 accountability tests
arranged under the headings of objectives, transparency and responsi-
bility. Each test scores one point each. On the basis of a formal reading
of the Treaties, they give the ECB an accountability score of just 4 out of
13. Although this rises to seven once the enquiry is broadened out from
formal Treaty provisions to actual practice, it still compares badly with,
say, the Bank of England on 11.

De Haan and Eijffinger identify the core weakness as absence of some
mechanism for enforcing central bank responsibility through sanctions.
That defect aside, they give the ECB a maximum score for simple objec-
tives that facilitate assessment of its performance, and a middling score
for transparency. The Treaty is restrictive in stipulating the ECB’s objec-
tives: it has a primary obligation to deliver price stability and only a sec-
ondary one to support other economic goals of the Union (European
Commission, 1992 and 1997). The designation of one overriding objec-
tive reduces scope for the ECB to evade responsibility by claiming to
have given priority to some goals over others, or by continuously rene-
gotiating expectations of trade-offs between multiple objectives (March
and Olsen, 1995, p. 159).

Use of comparative indices to suggest the ECB could be more account-
able without ceasing to be independent can be complemented by the
following theoretical arguments.

1. The Treaty could have allowed for temporary overrides of the ECB
by an elected body where this would improve welfare without threat-
ening the underlying principle of central bank independence
(Lohmann, 1992).

2. All the advantages of central Bank independence could have been
achieved by only giving the ECB a choice of means while retaining
choice of ends in the hands of elected and accountable politicians. In
the jargon, the ECB has ‘goal independence’ (the power to define
what is meant by the Treaty mandate to deliver stable prices) when it
only need have been given ‘instrument independence’ (free choice of
means to deliver goals) (Rogoff, 1985). This allows it unnecessary
powers over the purposes of economic policy: over when, for exam-
ple, it is appropriate to turn from its primary objective of controlling
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inflation to its secondary objective of supporting the other economic
goals of the Union; over the value judgement of whether inflation
targeting should be symmetric (it is equally bad to overshoot as
undershoot) or asymmetric (only above target inflation is bad); and
over the equally important question of whether policy should be
reactive or pro-active. The advantage of having just one goal against
which to measure the performance of the ECB is thus offset by allow-
ing the Bank to define what is meant by satisfaction of that goal.

3. A final critique goes even further: in addition to retaining the power
to set policy goals in the hands of elected politicians, the Treaty on
European Union (TEU) could have made provision for the ECB to be
given a performance contract. This could, for example have included
a linear tax on inflation in excess of target (Walsh, 1995), a link
between the personal salaries or bonuses of ECB Board Members and
satisfaction of inflation targets, a procedure to follow in the event of
failure to meet targets (such as writing a letter of explanation), or even
provision for dismissal. Their defenders argue such contracts need not
compromise central bank independence. Rewards and penalties fol-
low from the mechanical operation of a pre-specified contract, rather
than the caprices of an elected government. Indeed, the EU’s super-
majoritarian decision rules and its separation of powers system mean
its institutions would have been particularly suited to the entrench-
ment of a contract with its Central Bank beyond political meddling.
For example, a contract could have been subject to the Assent proce-
dure. Any change would then have required a proposal from the
Commission, a qualified majority of the Council and the agreement
of the EP acting by an absolute majority of its membership.

When, however, other considerations of institutional feasibility are
taken into account it becomes unclear how valid are all the foregoing
arguments that the EU’s monetary constitution rests on a suboptimal
trade-off between accountability and independence. A difficulty with
the override option is that any exceptional shocks that might justify a
temporary repossession of monetary powers by the political authority
would in all probability be asymmetric in character. They would, in
other words, affect some euro-zone countries more than others. This
could well involve a more than normal mismatch between the distribu-
tion of decision powers of the Council by voting weights, and interest in
the outcome of the decision (de Sousa, 2001, p. 11).

A problem, on the other hand, with the contract proposal is that it
would be difficult to operationalise within the EU’s Federal system of
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Central Banking. As seen, a majority of votes on the Governing Council
is held by representatives of national central banks. So would the con-
tract apply to the entire Governing Council even though any provision
for the dismissal of national central bankers from the centre would ter-
minate the federal character of European central banking and move it in
a unitary direction? Or would the permanent Executive alone be
rewarded or sanctioned even though it is only a minority of the General
Council (Levitt and Lord, 2000, p. 227)?

Probably the most robust criticism, then, of the present accountability-
independence trade-off in the EU’s monetary constitution is the second
that the ECB has unnecessary discretion over the definition of its own
goals. Significantly, it is on this point that the status quo has been ques-
tioned both by Council Members and the EP. During his Presidency of
Ecofin, French Finance Minister, Laurent Fabius proposed the Treaties
should be changed to transfer decisions on policy goals from the ECB to
the Council. The EP, as we will see in a moment, has sought to use its
reporting powers to limit the discretion with which the ECB can define
its own goals in practice.

The full impact of any flaw in arrangements for ECB accountability
constitution can, however, only be understood in conjunction with a
further feature of the EU’s political system. In most political systems any
independence-accountability trade-off will tend to soften over time: in
the long run a central bank that fails to deliver on the needs and values of
citizens will be exposed to constitutional revision of its statute and to the
appointment to a Board of bankers whose preferences are more closely
aligned to some social mean (Lohmann, 1998). Yet, the ECB’s statute can
only be amended by a process of Treaty change that requires the concur-
rent consent of all member governments (including those who are not a
part of the single currency) and their parliaments or publics. This, in the
view of some, means the ECB is protected from under-performance in
terms of the felt preferences of society by the unusually high number of
veto points that would be involved in any revision of its powers.

What, however, this critique ignores is that unanimous decision-rules
need not be insuperable barriers to the removal of suboptimal arrange-
ments, provided the correction of under-performance involves an effi-
ciency gain for all and not merely a re-distributive benefit to some
(Buchanan and Tullock, 1962). Rather, the problem may not be that the
ECB’s statute is hard to revise, but that the procedure for its revision
makes it hard to isolate choices about the monetary constitution of
Europe from a whole series of other matters. As Buiter puts it, the ECB
was established under a Treaty that amounted to a ‘take it or leave it vote
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on the entire contents of a document whose scope was only slightly less
encyclopaedic than Larousse’ (Buiter, 1999, p. 186). The theory of long-
run convergence on accountability-independence optimum may there-
fore, in the EU’s case, be hostage to cross-issue bargaining linkages with
extraneous matters.

To summarise the argument so far, the EU’s monetary constitution is
simple to the extent ECB has just one overriding objective and is subject
to just one mode of accountability (accountability by ‘reason-giving’).
Yet, it is complex to the degree the ECB owes duties of accountability to
multiple principals. On the one hand, this is unsurprising given that
independent central banking is intrinsically a system of divided govern-
ment: a technocratic body has control of monetary policy and a politi-
cal body of fiscal policy (taxing, borrowing and spending) in a situation
in which both have an interest in the overall ‘policy mix’ partially deter-
mined by the actions of the other. On top of this, the EU’s Treaty allows
for an element of mutual scrutiny through reciprocal rights of atten-
dance at key meetings. The Member State holding the Presidency can
attend the Governing Council of the ECB on behalf of the Council, and
the President of the Central Bank can attend sessions of Ecofin. As seen,
the Treaty further requires the ECB to report to the EP, the Council of
Ministers, the European Council and the Commission, and to give press
conferences, which can be interpreted as an obligation to explain itself
directly to the public and the markets.

The relationship with the EP has emerged as the most public platform
for the ECB to be held accountable by ‘reason-giving’. What is striking
about the inclusion of a parliamentary dimension is that it was the one
point on which the authors of the Treaty were prepared to break with an
attempt to construct the ECB as a replica of the Bundesbank. In the
Member States with the longest tradition of independent central bank-
ing in Western Europe (Germany and the Netherlands), parliamentary
involvement had been seen as a threat to central bank independence
second only to instruction by government. The President of the Dutch
Central Bank was banned by law from even entering the parliament
building in the Hague (European Parliament, 1998b). However, the EU’s
political system allows greater scope for parliamentary scrutiny of a
Central Bank than those of its Member States. It is precisely because the
EP is not an executive-dominated parliament that it can criticise the ECB
without that being interpreted as pressure from a governing majority.

In deploying its scrutiny powers, the EP self-consciously bought into
the critique that there is a suboptimal trade-off between Central Bank
independence and accountability in the TEU. At a Public Hearing with
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Monetary Economists in 1998 the EP was advised, first, that it should
seek to make up for the unnecessary degree of goal independence
accorded the ECB by at least pressuring it to justify its goals in public
and, second, that even under the assumptions of the sound money par-
adigm, the choice between a short sharp shock or a long slow squeeze in
returning an economy to a long-run equilibrium growth is a matter of
taste or social preference and not technical expertise. It is thus one on
which Central Bankers ought to consult elected representatives.49

On the strength of the hearings, the EP decided in the Randzio–Plath
report (European Parliament, 1998b) to put a maximal interpretation on
its Treaty rights and to deploy them cumulatively. It billed consultations
on the appointment of the first executive board of the ECB as ‘confir-
mation proceedings’ (European Parliament, 1998a). Each nominee was
required to return written answers to a standard questionnaire and
appear in person before EMAC. A mechanism for requesting the with-
drawal of nominees was also written into the EP’s own rules of proce-
dure (European Parliament Rules of Procedure, A. 36). During the
‘confirmation hearings’ the EP then reached an agreement with incom-
ing ECB President, Wim Duisenberg, that regular hearings before EMAC
would be held every three months.

Beginning with the ‘confirmation proceedings’ the aim was to press
the ECB into ever closer specification of its targets, forecasts and policy
rules, and for Members of European Parliament (MEP) then to use those
statements as criteria to judge the ECB in each subsequent hearing or
procedure. It was thus hoped that the ECB’s relationship with the EP
would be turned into a form of self-appraisal, made all the more devas-
tating by the impossibility of dismissing it as a political interference,
whose assumptions derived from anywhere but the practitioners of
independent central banking themselves.

In addition, by boxing the ECB into its own pre-specified performance
criteria, the EP expected to limit any scope for the Bank to obscure
under-performance through vague objectives or retrospective redefini-
tion of targets. It was, finally, made clear that grave or persistent failure
by the ECB to live up to the performance standards it had set itself in
parliamentary hearings could be grounds for the EP to use its Treaty
right to request an unscheduled meeting with the ECB. Such a move, 
the EP evidently believed, would stand out as a ‘summons’ in public 
and market perception, and act as a powerful disincentive to under-
performance in the first place.

With some exceptions, the ECB has willingly co-operated with the EP’s
operationalisation of its reporting obligations. This is not because the EP
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has either of two procedural powers by which independent central banks
in other systems come under long-term pressure to adjust to social pref-
erences expressed through representative structures (Lohmann, 1998).
First, the terms of delegation to the ECB are not amendable by a majority
of the EU’s legislature, but by Treaty change. This means that while there
are multiple veto holders on changes to the ECB’s agency, the EP is not
amongst them. Second, rolling appointments to the ECB’s Governing
Council do not require the formal confirmation of the EP. The European
Council is only obliged to consult the EP on appointments of the
President, Vice President and other members of the Executive Board,
which, in any case, only currently comprises one-third of the ECB’s
Governing Council.

Rather the EP’s ‘monetary dialogue’ with the ECB is supported by
incentive structures inherent to central banking itself. Given that con-
trol of inflation is a ‘credibility good’ that is achieved at lower cost the
more a monetary policy rule is internalised into the expectations of
wage and price fixers, central bankers themselves have an interest in any
system of accountability by reason-giving that allows them to clarify
their intentions (Briault et al., 1996, p. 9). Indeed, a new Central Bank
without a proven track record of successful monetary management has
a special interest in establishing its credibility. Yet, the ECB relationship
with the EP is more than a matter of policy efficiency and public rela-
tions. The Bank’s own pronouncements suggests it sees legitimation
benefits that might be summarised in three propositions:

● Absence of legitimation by election, or even by a form of delegation
that is revocable by democratic procedure (as opposed to intergov-
ernmental negotiation), means that the only source of legitimation
available to the ECB is its ability to justify its policies publicly.

● Justifying policies under cross-examination from elected representa-
tives meets tests of public justification over and above any success in
maintaining the credibility of financial markets.

● Of all representative bodies, the EP is the most likely to accept policy
justifications in a form that respects the ECB’s responsibility to set
monetary policy for the Euro-zone as a whole (European Parliament,
1998a). Representatives of elected national governments or of
national parliaments would be more likely to quiz it on the suitabil-
ity of monetary policy for specific Member States, which is not its
mandate. The EP, in contrast, is mainly organised into left–right
ideological groupings without any single national perspective and,
significantly, it is transnational party groups that take the lead in
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questioning the ECB when it appears before EMAC. The bank puts
the point thus:

Given its independent status, the ECB cannot be held accountable by
national governments or national parliaments. Instead it is account-
able to the European public at large and to the European Parliament,
a body with a European mandate and a direct democratic legitimacy.
(European Central Bank, 2001, p. 56)

However, problems remain. In particular, the EP and ECB are less than
fully agreed on what would amount to a satisfactory form of accounta-
bility by ‘reason-giving’ (Majone, 1996, p. 292). The EP has by no means
been uniformly successful in pressing its own interpretation of reporting
standards on the Bank. Differences remain between an ‘account giver’
(the ECB) anxious to maintain margins of ambivalence and an ‘account
receiver’ (the EP) eager to narrow them (March and Olsen, 1995, p. 159).
The main dispute has centred on what counts as transparency. The ECB
has put a 16-year embargo on publication of its minutes, that being the
maximum possible time that any Member of its General Council could
conceivably still be a Central Banker. However, its argument that publi-
cation would complicate attempts to frame a monetary policy for the
Euro-zone as a whole by exposing members of the General Council to
pressures from different national audiences has drawn the riposte from
EMAC that the range of opinions expressed at meetings could be
released without attributing any views to individuals. In the EP’s opin-
ion, dissenting views need to be public knowledge to remove the alibi
for misjudgement that no one could reasonably have foreseen what
turned out to be mistakes at the time.50

In addition, the EP has pressed the ECB to publish a user-friendly ver-
sion of the econometric model on which it bases its decisions (European
Parliament, 2001e, p. 7). Behind this apparently oxymoronic request lies
a serious point. As a former member of the Bank of England’s Monetary
Policy Committee puts it in his own critique of ECB transparency, mean-
ingful accountability requires the ability to determine whether objec-
tives have been achieved through luck or skill (Buiter, 1999, p. 195). 
De Haan and Eijffinger (2000, p. 400) likewise argue that where a central
bank is left to define the meaning of price stability for itself it is all the
more important that it should explain the steps and reasoning by which
each of its decisions is made: this is a necessary safeguard against retro-
spective cover-ups of poor performance. In fact, the ECB has been some-
what slow even to publish its internal economic forecasts, let alone a



detailed model of how it makes decisions. The first forecasts it published
covered such a wide range as to be of doubtful value. Such reticence may
at first have been understandable given that the introduction of the sin-
gle currency is likely of itself to have changed economic behaviour in
ways that cannot have been easy to predict. Yet, with the passage of time
this alibi will disappear.

The foregoing difficulties suggest another: should the ECB’s reporting
obligations follow a logic of appropriateness or a logic of consequence,
input or output measures of accountability? The difficulty with relying
on the second is that there are limits to how far the ECB can reasonably
be expected to have full control over outcomes. All systems with inde-
pendent Central Banks amount to a division of powers in the making of
economic policy: monetary policy is hived off to the Central Bank, but
fiscal policy and market regulation remain with the political authority.
In addition, precise control of outcomes is complicated by the ever-
presence of shocks to economic policy, and by the complex causation
and variable lags that dog its delivery. In contrast, the difficulty of adopt-
ing input measures of accountability that centre on the appropriateness
of procedures for the making of decisions is that it requires the ECB to be
a gold-fish bowl. It is the search for verifiable accounts of its internal pro-
cedures that produces demands for it to publish minutes, dissenting
opinions and even econometric model others can simulate for them-
selves. Yet, to repeat, not to accommodate such pressures for input
accountability is to leave little alternative to judging a body that does not
fully control its performance by outcomes alone.

The European Court of Justice

Under the Treaties it is the ECJ which is responsible for ensuring the
Union’s ‘law is observed’. The ECJ presently consists of 15 Judges and
9 Advocates-General appointed by common accord of the European
Council. It has a Court of first instance, as well as a procedure for giving
preliminary rulings on points of EU law referred to it by national courts.
As seen in Chapter 3, the ECJ has established the principles that EU law
takes direct effect in Member States (Van Gend en Loos, Case 26/62 ECR
1963) and that it is supreme over all kinds of national law (Costa vs. Enel,
Case 6/64 ECR 1964). More recently it has added the principle of 
‘indirect effect’ (Von Colson, Case 14/83 ECR 1984) which requires
national courts to make their best endeavours to interpret national law
in a manner that is consistent with European law. As Alec Stone Sweet
and James Caporaso (1998, p. 103) put it, direct and indirect effect mean
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that ‘national judges become agents of the Community order’ even in a
wide range of cases that are never referred to the ECJ.

The cumulative effect of these doctrines and procedures is that the
ECJ is one of the most powerful of the Union’s institutions. Its decisions
are hard to reverse, since that would require the agreement of all
Member States to a Treaty change. In addition, its decisions can have
huge implications for ordinary lives and the allocations of values in
Member Societies, as famously illustrated by the Grogan case in which
the ECJ ruled that abortion was a service and that access to it was thus
covered by rights of free movement (Grogan Case 159/90 ECR 1991).

Amongst questions all this raises are, first, how far does the entrench-
ment of the ECJ’s powers and rulings contribute to constitutional
democracy in the European arena? Second, how far is the ECJ itself
exposed to public control in the exercise of its functions? The following
are amongst arguments that the ECJ has contributed positively to the
development of democracy in the European arena.

1. ECJ decisions have contributed to the democratisation of Union
institutions in general and to principles of institutional balance
needed for constitutional democracy in particular. A key example is
the Isoglucose case in which the ECJ ruled that the Council could not
approve legislation before it had received an opinion from the
European Parliament since there was a ‘fundamental principle … at
Community level … that the people should take part in the exercise
of power through the intermediary of a representative assembly’
(Isoglucose, Case 138/79 ECR 1980).

2. The EU has developed a rights jurisprudence capable of nourishing
democratic politics in the Union arena over and above the separate
contributions of rights guaranteed at Union level. Although the ECJ
has decided that it has no power to set aside Union legislation on
grounds of conflict with fundamental rights (Stork, Case 1/58 ECR
1959) it has declared that it will interpret it to ensure conformity with
‘fundamental rights in the Community order’ (Wachauf, Case 5/88
ECR 1989).

3. In holding all power holders in the Union arena – national govern-
ments included – to their obligations under the Treaties the ECJ has
also held them to the terms under which national parliaments or
publics authorised transfers of power to the Union level.

4. The ECJ has applied ‘rule of law’ principles to the Union (Costa, 2001,
p. 901) most obviously by insisting that all measures should be clearly
attributable to a legal base in the Treaties and that ‘each institution’
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should act within the powers conferred on it (Arnull, 2002, p. 241).
Once again, this helps ensure that the actions of the Union are those
which have been democratically authorised by Treaty formation and
ratification.

On the other hand, the role of the ECJ is open to the following criticisms
on the grounds of democratic principle:

1. In the view of some, the ECJ has itself subverted the rule of law prin-
ciple that all Union actions and institutions should comply with the
terms by which they were democratically authorised. Nowhere else has
it been accused of exceeding the terms of Treaty authorisation than in its
definition of its own powers. As Anthony Arnull (2002, p. 243) puts it:
‘for the institution charged with policing compliance with the principle
of conferred powers to disregard the limits on its own powers would be
unconscionable’.

2. The ECJ can itself be criticised as acting contrary to division of powers
principles on the grounds that some of its rulings encroach on decisions
that should, arguably, be left to legislators. Alec Stone Sweet explains the
process by which the ECJ often assumes the role of legislator:

As the ECJ interprets EC law, it gradually rewrites it. An EC directive
may have meant one thing to the Commission, to the govern-
ments that have adopted the regulation in the Council, and to the
national legislatures that transposed the directive into national
law. As the directive is litigated and then interpreted by courts,
however, it may come to mean something very different. (Stone
Sweet, 2000, p. 184)

Indeed, Stone Sweet (ibid., p. 188) points out that in at least one of its
decisions the ECJ ‘enacted by judicial decision the main elements’ of a
directive that had been blocked by a Member State (the UK) using the
legislative powers assigned to it under the Treaties.

3. Not only is the EU open to the charge of allowing excessive rule by
judges it can also be criticised for failing to ensure the one condition
that might make that form of rule acceptable: the neutrality of the
judges. On the one hand, the ECJ is often perceived as a partisan for a
particular cause, that of integration itself. As Caparaso and Stone Sweet
put it: ‘we view the Court as generally working to enhance its own
autonomy, which is then exercised to promote the interests of transna-
tional society and to facilitate the construction of supranational
governance’ (1998, p. 105).
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On the other hand, it is unclear that the independence of the ECJ is
as insulated as it could be from the influence of Member States. Unlike
the Executive Board of the ECB where a single non-renewable term
of eight years removes any personal incentives to anticipate the 
re-appointing behaviour of governments, ECJ Judges and Advocates-
General are appointed for somewhat short renewable terms of six
years. The Court does, though, resemble the ECB in shielding individu-
als from the pressures of ‘their’ governments by only making collective
judgements. Personal contributions are not, in other words, attributed.
However apart from this confidentiality restricting transparency
and accountability by reducing publicly available information of how
things could otherwise have been decided and by what margin (minor-
ity opinions), it does not extend to Advocates-General whose individual
contributions are known to governments, in spite of their importance
to outcomes of cases (Arnull, 2002, pp. 251–2). Nor can it be assumed
independence will be safeguarded by the requirement of a ‘common
accord’ of the European Council for the appointment of Judges and
Advocates-General. Other members of the European Council would
seem to do little to question the nominations any one government
makes each time one of its incumbents completes a six-year term (Hix,
1999, p. 105).

4. Democratic disquiet at ‘judge made law’ might be partially assuaged
were all citizens to have equal access to it. The empirical evidence does
not suggest this condition holds. Apart from well-known procedural and
resource constraints, data of cases brought in the ECJ shows that EU law
is the most used by multinationals followed by lobbies that are organ-
ised at Union level (Stone Sweet and Brunell, 1998). This, of course, rein-
forces concern that the ECJ is inadequately checked and balanced by
elected legislators at the level of the EU’s political system itself, since a
strong legislature is one way by which democratic politics can compen-
sate for any danger that some individuals and sections of society are bet-
ter resourced than others for access to rule by judges.

5. The very success of the ECJ in developing rights protections that the
Member States find procedurally difficult to reverse (because they need to
be unanimous to agree a Treaty change) may only have sharpened the
determination of some Member States to develop new areas of policy
outside the European Communities Treaties. Just as some of the bound-
aries between parliamentary and non-parliamentary forms of rule-
making in the Union can be seen as arbitrary (Chapter 7), so can those
between policies where the ECJ’s jurisidiction is available for rights pro-
tection and those where it is not. The case of Justice and Home Affairs
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(JHA) shows how the ECJ may be largely excluded where it is, arguably,
most needed.

The question of how far the ECJ is subject to public control has been
informed by a lively academic debate on the nature of the relationship
between the Court and other centres of power in the EU’s political sys-
tem, including the elected governments of the Union. One assessment is
that the EU’s political system is configured in a way that favours a ‘run-
away’ judiciary. Interpretation of the Treaty is delegated to a Court that
knows its rulings will stand unless all Member States are unanimous in
agreeing a Treaty change to reverse its decisions.

Other commentators argue this grossly exaggerates the autonomy of
ECJ law-making and neglects nuance and balance in its relationship
with elected governments, for the following reasons:

● The Court is subject to a number of informal dependencies on
Member States that require it to win at least their passive acceptance
for its rulings.

● The appointment of its judges on a rolling basis means that Member
States can gradually change the judicial character of the ECJ.

● The ECJ only has imperfect information about the future composi-
tion of European Councils which will be responsible for future
changes and will thus only venture rulings they feel are unlikely to be
reversed under any circumstances.

Indeed, one author, drawing on the liberal intergovernmentalist posi-
tion that the largest Member States can force the direction of Treaty
change on their own by threatening alternative coalitions, predicts that
ECJ rulings will remain close to the preferences of just two governments
alone, France and Germany (Garrett, 1995).

All these positions are however open to the criticism that they reduce
the ECJ’s relationship with other institutions to a mixture of power rela-
tionships and functional considerations. As such they fail to compre-
hend the nature of the law as a body of principles that are to significant
degrees self-limiting, since they have to be normatively defensible,
internally coherent, and uniformly applied (Armstrong, 1998). This
insight implies that like the ECB an important element in the control of
the ECJ will be ‘reason-giving’ by a body which knows credibility is cen-
tral to its own performance. Yet, as Giainne De Búrca points out, it
would be a mistake to regard this as letting the ECJ off the hook. To the
contrary it raises tough questions as to whether its judgements are
always as well reasoned as they ought to be (De Búrca, 1998).
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A well-divided system of government?

Much disquiet has been expressed at the division of powers in the
European arena. For example, the Westendorp report (Council of
Ministers, 1995) reported the following as the view of several of the 
representatives of heads of government designated to prepare options
for the Amsterdam IGC.

democratic accountability was being undermined by practices that
make it hard for citizens to trace policies to treaties, legislation or
implementing measures, and then determine the relative responsibil-
ity of any one institution for the measure in question.

As this quotation implies, present arrangements raise the following
questions. Are divisions of power in the EU arena based on defensible
democratic principles consistently applied? Are they comprehensible to
citizens or their representatives who want to know who can be held
responsible for what in the EU’s political system? These are huge ques-
tions, so only a summary treatment of them can be attempted here. It is
useful to distinguish two demarcations of power that raise rather different
concerns: a horizontal division between the Union and its Member States;
and a vertical one between the EU’s own institutions. From previous
chapters it is apparent there is no vertical division of powers between
Union institutions that corresponds to the classic branches of govern-
ment (executive, legislative or judicial). Nor is there a horizontal division
between the EU and its Member States that can easily be summarised as a
list of substantive policy responsibilities of the one but not the other.
Rather the two layers of government contribute to almost all fields of pub-
lic policy and where the Union operates it is almost never with financial,
legal and administrative instruments that are exclusively its own. Member
States and Union institutions mingle their means to produce outcomes.

Perhaps the closest the Union comes to a principled division of powers
is in its use of ‘subsidiarity’ and ‘proportionality’ to guide relationships
between the Union and its Member States, and in its use of ‘institutional
balance’ as an ideal for relationships between Union institutions (at least
in relation to the first pillar). These principles can be specified as follows:

● The Treaty definition of subsidiarity is that ‘the Community shall
take action only if and insofar as the objectives of the proposed
action cannot be sufficiently achieved by the Member States and can,
therefore, by reason of scale or effects of the proposed action be
achieved by the Community’ (A. 5).



● Proportionality is a ‘least means’ doctrine. If it can be shown that a
value can be pursued at European level at less cost to the value of
national autonomy then other means should be found of making
Union policy until the same objection can no longer be sustained.

● ‘Institutional balance’ is often presented as the product of a highly
original ‘Community method’. If Community institutions cannot be
held to conventional distinctions between branches of government
(executive, legislative and judicial) they can be expected to follow a
demarcation between proposing (the Commission) and deciding (the
Council and, increasingly, the EP).

However, none of the above gets us as close as might at first appear to a
clear division of powers. A common criticism of subsidiarity is that it is
‘legally unclear and politically manipulable’.51 For its part, the notion of
an institutional balance based on a Commission with agenda-setting
powers and a Council and EP with deciding powers has been substan-
tially eroded in practice, as Chapter 6 demonstrates.

Indeed, wherever the Union divides powers, it soon mixes them up
again. One EP report complains of ‘a growing confusion of roles between
the various bodies, leading, for example, to conferring Council of
Ministers responsibilities on the European Council, Commission tasks
on the Council of Ministers, and tasks which should be dealt with by
COREPER on the specialist committees (the Political Committee or the
K.4 Committee)’. All of this is, in the view of the report, further com-
pounded by the ‘insidious duplication of the institutions and proce-
dures provided for in the Treaties by informal networks and meetings,
thus undermining the system’s practical efficiency, legal security and
democratic control’ (European Parliament, 1999c).

If demarcations between the Union institutions are blurred in practice,
so are those between national and European levels public administra-
tion. The substantial participation of national officials in Union institu-
tions (Council Working Groups and Comitology Committees) and the
Europeanisation of large areas of domestic policy-making has been
described as ‘fusion’ of the levels by Wolfgang Wessels and ‘infranational’
government by Joe Weiler. Up to a point this is just the EU’s response to
a problem common to all separation of power systems: if they are to pro-
vide ‘joined-up government’ they need to find means of reconnecting
branches and levels of government without compromising the grounds
on which powers were divided in the first place. As the Commission’s
White Paper on Governance puts it, in a ‘multi-level system the real chal-
lenge is one of establishing criteria for how competence is shared not
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separated. Only a non-exclusive vision can secure the best interests of
Citizens’ (European Commission, 2001d, pp. 34–5).

Yet, even accepting foregoing constraints, there is room for improve-
ment in present arrangements for the division of powers. The following
are plausible suggestions largely taken from debates surrounding the
Convention.

1. A single text could summarise who does what and how (European
Convention 2002c, May 23–24 plenary). Although this would necessar-
ily mean indicating the co-presence of both Union and national insti-
tutions in the delivery of most policies, that need not preclude some
broad brush descriptions of their relative involvement (European
Convention 2002c, April 15–16 plenary, p. 2). Indeed, it is extraordi-
nary the Treaty does not spell out the principle – for the public to see –
that tasks not explicitly allocated to the EU remain with Member States.

2. The difficulty of discovering and applying a general principle for
assigning powers does not excuse imprecision in particular designa-
tions of competence. Gráinne de Búrca and Bruno de Witte (2002,
p. 201) point out that the Treaties typically assign responsibilities to
the Union without specifying ‘what the relationship with national
powers in that field should be’.

3. Whatever normative and functional criteria are used are almost
certain to imply scope for allocations of competence to change over
time. As is often remarked, subsidiarity presupposes a means of mov-
ing powers back down to national level: it is not just a principle for
justifying their transfer upwards to European level. Yet difficulties
with changing EU Treaties have combined with the acquis commu-
nautaire doctrine to produce rigidity.

4. Steps could be taken to improve mechanisms for policing divisions of
power. If challenges to decisions are themselves to observe a separation
of powers they should ideally be initiated by elected bodies but adjudi-
cated by a judicial one. Both aspects are under-developed in the case of
the EU. The Convention considered proposals that national parlia-
ments should be able to issue ‘early warnings’ on subsidiarity grounds
during the consideration of draft EU legislation, and that, once meas-
ures have been passed, they, and not just their governments, should be
able to ask the ECJ to review them on grounds of competence. On the
other hand, it is possible to question whether the ECJ should review
questions of competence at all, given its own interest in the develop-
ment of an EU legal order. A special Constitutional Court (Weiler,
1997a) or a competence court might be a better solution.
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Conclusion

We began the chapter by noting that democratic systems often face the
challenge of finding democratically defensible means of putting partic-
ular powers beyond the normal operation of the democratic system
itself. If the EU has succeeded in developing democratically defensible
means of constitutionalising particular institutions we would expect to
find evidence for this in how far arrangements for the ECB, the ECJ and
the overall separation of powers system in the Union satisfy the follow-
ing Democratic Audit criteria with which we began the chapter:

How far does the EU constitutionalise modified consociationalism or use its
methods to constitutionalise other values (EUDA Test 6)?

How far does the EU constitutionalise concurrent consent or use its methods to
constitutionalise other values (EUDA Test 12)?

To the extent that the removal of national vetoes on constitutional
change would itself require a constitutional change that could be vetoed
by any Member State, the EU would seem to constitutionalise one pre-
condition for consociationalism. The need for the unanimous consent
of all national democracies to Treaty changes also provides some protec-
tion for the independence of the Commission and the ECB, the acquired
jurisprudence of the ECJ, and those established powers of the EP which
institutionalise elements of concurrent consent. At least one Member
State can usually be relied upon to defend each of the foregoing ingredi-
ents of what has become an elaborate system of checks and balances. At
this point, in other words, the two models of consensus politics overlap:
consociational arrangements for changing the Treaties entrench mecha-
nisms of concurrent consent in the day-to-day workings of the Union.

Yet the development of constitutionalist democracy in the EU arena is
in other respects fragile or incomplete. As Simon Hix (1999, p. 128) puts
it, ‘The Judicial politics game has produced an incomplete constitution.
For example, the EU does not have a bill of rights and who has
Kompetenz-Kompetenz is unclear.’ The ECJ has hitherto had to infer rights
from a pastiche of sources such as Treaty provisions and the overlapping
rights jurisprudence of Member States. Nor is it a Constitutional Court
whose exclusive concern with constitutional questions insulates its
rulings from any self-interest in the relative claims of the different
bodies of law or levels of government with which it deals.

Complaints about the implications of Comitology for Co-decision,
the de facto supervision of the Commission’s initiatory powers by
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Member States and the elusiveness of subsidiarity, all suggest that
demarcations of powers that are formally constitutionalised by the
Treaties are relatively easy to corrode in practice. Indeed, another possi-
ble gap is that the EU constitutionalises rights of States and not specifi-
cally of national democratic institutions. Thus, at the time of writing the
only safeguard offered to national parliaments is the right to receive
documents. Unless matters are changed by the Constitution proposed
by the Convention, the policing of subsidiarity lies with national gov-
ernments, who themselves exercise the powers transferred into the
European arena, rather than with national parliaments, whose legisla-
tive powers are more likely to be circumscribed by European integration.

Whilst these difficulties point towards an insecure constitutionalisa-
tion, others suggest a problem of constitutionalisation insufficiently bal-
anced by democratic counter-parties. The ECB has discretion over goals
that could be defined by elected bodies without that compromising the
technical independence of monetary policy. The ECJ often seems to act
as a legislator within a political system that presents unusually high hur-
dles to any democratic override of rule by judges. Above all, neither of
the elected components of the complex separation of powers system, the
representatives of national governments in the Council and of transna-
tional party ideologies in the EP, is well connected to its electorate on EU
issues or in a manner that has yet made their own performance in Union
institutions a matter for electoral judgement. In part this is a result of the
division of powers system itself: incentives to participate and treat elec-
tions as first order are lower where all that is at stake at any one time is
power in one institutional component, rather than that in the system as
a whole.
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9
Conclusion

The ‘no democratic deficit thesis’

Recent comment on democracy and the EU has switched from alarmism
to complacency. So fashionable has it become to question how far the
EU suffers a democratic deficit that the literature will soon have as many
versions of the ‘no democratic deficit thesis’ as it once had accounts of
the deficit itself.

One approach uses the Principal–Agent analysis to question how far
Union institutions ever drift from the control of the democratically
elected governments of the Member States (Moravcsik, 2002). A second
points to the Union as a sophisticated system of checks and balances
and argues that at least the constitutional or protective features of
democracy are met even if the more popular or participatory conditions
are not (Mény, 2002, p. 6). A third assumes that one indicator of democ-
racy is whether ‘the voters get what they want’ (Crombez, 2003, p. 103)
and argues that the ‘institutional set-up of the EU is not fundamentally
undemocratic’ (ibid., p. 114) on that score. Even the British Prime
Minister seems to have endorsed the view that the EU’s institutional
status quo is an innovation in democracy beyond the state.

These institutions based on the carefully balanced triangle of
Commission, Council and Parliament, underpinned by the Court of
Justice … represent a quantum leap in democratic governance on an
international scale – the pooling of sovereignty in order to extend the
reach of democratic action. (UK Government, 2002)

Each of these claims is an illuminating corrective to a previous counsel of
despair. Each is flawed. Previous chapters of this Democratic Audit of the



EU show why. Attempts to use Principal–Agent analysis to finesse the
democratic deficit typically ask the wrong question. Since national gov-
ernments are themselves amongst the main beneficiaries of delegations of
power to Union institutions the key question is not ‘can governments
control Union institutions?’ but ‘can citizens control all those, their
national governments included, who combine to exercise the powers of
the EU?’ It is harder to give a positive answer to the second question than
the first for the following reasons elaborated in previous chapters: poor
citizen understanding of the Union’s political system (Chapter 3), blind
spots in the transparency of Union institutions that correspond to some
of the main moments in the exercise of their powers (notably law-making
behind closed doors in the case of the Council of Ministers) (Chapter 7),
the uneven development of the powers of national parliaments on
European issues (Chapter 7) and the difficulty of either internalising
Union issues to any form of electoral politics (European or national) or of
completely pulling off the argument that voter alignments on national
issues can stand as proxies to those on European issues (Chapters 5 and 7).

If, then, the connection to the citizen and the popular and participa-
tory ingredients of democracy are under-developed, should we be reas-
sured by the claim that at least some aspects of ‘constitutional democracy’
are delivered through a sophisticated set of checks and balances that is in
place? One difficulty is that the EU is only, in part, a system of divided
government. Powers in significant areas of policy – the CFSP, JHA and
macro-economic co-ordination – are largely concentrated on the Council
with only patchy elements of parliamentary and judicial participation
(Chapter 8). A second difficulty, as Mény himself observes, is that the con-
stitutional and popular elements of democracy are interdependent to the
point at which it is questionable whether it is meaningful to speak of the
one being present without the other. Checks and balances on their own
only deliver controlled government, not publicly controlled government.
Then, of course, there is the Habermas argument (1997) that the demo-
cratic rights and popular sovereignty are ‘co-original’.

What, finally, of the claim that aspects of the Union’s institutions are
at least as well configured as many others widely held to be democracies
to the satisfaction of the output conditions of democracy? It is important
not to ‘straw-man’ this argument since it is made with sophistication and
nuance. For example, Crombez, who provides by far the best treatment
of it, only claims there are features of the EU’s political system that con-
strain any departure from median citizen preferences. He is careful to
point out that Union institutions can ‘prevent policy moving towards
the median’ (2003, p. 113) if it is not already there, and to say that it is
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the ‘institutional setup’, rather than citizen connections to it, that is not
‘fundamentally undemocratic’. Yet regardless of such qualifications, this
study has quarreled from the start with the core assumption of Crombez
and other output perspectives. It has argued that democracy is not
defined by the satisfaction of citizen wants per se but by rights and obli-
gations of public control whose presence can only be verified by an
investigation into inputs and process.

Democratic Auditing: the ‘third way’?

More, however, than questioning individual claims on either side of the
debate, the method of Democratic Auditing used in this book should
make us sceptical of all sweeping generalisations for or against the exis-
tence of a democratic deficit. Instead it directs us to consider the demo-
cratic performance of the EU as something that will almost certainly
vary against models of democracy, attributes of democracy and the insti-
tutional components of a political system. Let us now draw together
some of the conclusions of previous chapters under these three heads.

Models of democracy

Although the question of whether democracy should be applied to the
EU and on what model is, indeed, part of what makes the Union a
contested polity, a principal finding of this study is that the range of
contestation is narrower and simpler than it is normally assumed to be.
Most prescriptions for a democratic EU imply a form of consensus
democracy in a range between two models that I have labelled modified
consociationalism and concurrent consent (Chapter 2).

In practice, the EU mixes and matches aspects of both the models.
Questions of institutional design are initially settled by consociational
methods (Chapter 4). Decisions within union institutions then combine
both approaches. Concurrent consent is most evident where various
outcomes (legislative, budgetary and to a lesser extent Commission for-
mation) are co-determined by the Council and majorities of the EP
(Chapters 5–7). Modified consociationalism is most developed where
each national government retains significant control over Union deci-
sions and national parliaments participate through their relationships
with their own governments (Chapters 5 and 7).

Of course, combining aspects of both the models risks satisfying adher-
ents of neither. Advocates of concurrent consent argue that large areas of
Union decision-making remain outside the control of representatives
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directly elected at the level of the EU’s political system itself. Some
complain that the EP is excluded from everyday decisions in some pol-
icy areas (Chapter 7). Others directly confront consociationalism by
questioning its core assumption that unconditional national vetoes on
questions of institutional design are always desirable. Such vetoes, they
argue, risk political inequality and institutionalise a form of minority
rule where they are used to block change to policies that have become
oppressive to all but a few veto holders (Chapter 4).

For their part, adherents of modified consociationalism might gibe 
at two constraints on national democratic institutions that hold no 
matter how the latter configure their dealings with the EU. They 
might be especially perplexed that these are paradoxes of consociation-
alism itself. They arise, in other words, from the very application of
consociationalism to a political system like the EU. As just seen, the 
veto rights that are at the heart of consociationalism mean that 
once departures from its precepts are agreed to, they are difficult to
reverse. Qualified majority voting, co-determination of outcomes
between the EP and Council, and selective constitutionalisation of pow-
ers in the hands of independent bodies are all entrenched behind rules
for Treaty change that cannot be reversed by any one national democ-
racy. Second, consociationalism implies a normative standard of politi-
cal equality – national democracies should be political equals – that is
unlikely to be met where its own decision rules are employed by states
whose power is as unequal as those of EU Member States. If we take lib-
eral intergovernmentalism (LI) to be a plausible theory of how the polit-
ically unequal will bargain questions of institutional outcomes they
must all (formally) agree, the prediction of LI that the main deals in
European integration will be dominated by the two or three most pow-
erful Member States is to say the least in some tension with the consoci-
ational value of political equality between national democracies
(Chapter 4).

Whatever the tensions within and between the two models of con-
sensus democracy my guess, however, is that the Union will continue to
combine features of both. For reasons I discuss elsewhere (Lord and
Magnette, 2004), many of its policy addressees have good reason to
accept compromises between competing views of what is needed for the
rightful exercise of Union power as more legitimate even than their own
preferences for its legitimation. Far from being a ‘cop out’, this predic-
tion begs a question of its own: does the Union combine the two stan-
dards according to defensible principles consistently applied?
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Where the EU combines modified consociationalism and concurrent
consent it uses the first to assign competences that can then be exercised
in designated areas by the decision rules of the second. The important
point is that this amounts to a sequence at each point of which the hur-
dle of consensus is set high. Imagine a Treaty change that empowers the
EU to act by Co-decision. The initial Treaty change requires unanimity
between a large and rising number of national governments, authorised
by the democratic institutions of each Member State. Any secondary leg-
islation then needs the agreement of Member States holding at least
71 per cent of the bloc vote on the Council and de facto of a similar
supermajority of the EP. Informally the hurdles may be still higher and
more numerous. As seen, the Council has a normative preference for
unanimity even where majority voting is available to it. In addition, the
informal politics of interest representation – the policy networks that
come into play once the focus moves from the government to the gover-
nance of the Union – mean that the active co-operation of a large num-
ber of civil society actors may be needed for the delivery of policy goals.

The methods used to combine modified consociationalism and con-
current consent thus effectively require supermajorities across diverse
institutions and processes each of which is formed on the basis of a dif-
ferent principle of representation (national–territorial in the case of the
Council; cross-cutting political ideologies in the case of the EP and sec-
toral interests in the case of policy networks). The next section reflects on
some of the implications of this ‘compounding’ of different approaches
to consensus democracy.

Attributes of democracy

Cutting across its two standards of consensus democracy, the Audit pro-
posed 12 tests of the Union’s performance against specific attributes of
democratic governance (citizenship, participation, authorisation, repre-
sentation, accountability and so on). A crude summary of findings in
the chapter which follow might be that at first sight elite-level patterns
of actor involvement have some worthwhile representative qualities
(Chapter 5). On the other hand, the accountability of its institutions is
varied (Chapters 6–8), and they are poorly linked to the citizen. Chapter 3
highlighted just how problematic is democratic citizenship of the EU by
almost any measure: identification, public understanding and participa-
tion. To the extent that they cast doubt on whether any control of
Union institutions amounts to ‘public’ control (Chapters 3 and 5)



weaknesses in linkages to citizens reinforce shortcomings in the
accountability of Union institutions.

More insightful, though, than simply cataloguing these variations in
performance is to attempt to analyse relationships between them.
Chapter 2 argued it was important to distinguish compensated deficiencies
(which arise through the delivery of other qualities of democratic rule or
even non-democratic values widely shared by members of a political
system) from those that amount to ‘pure loss’. The following are
examples of the first.
1. Difficulties in making the EU accountable are related to its develop-
ment of forms of decision that always require high levels of consensus
between representatives of Member States and often require the agree-
ment of other actors too. The very involvement of so many different
actor types in first pillar decisions may make it hard to attribute respon-
sibility to any one individual or institution. On the other hand as seen
on p. 195 any mechanism which removed EU decision-makers wholesale
would almost certainly require any set of ‘replacement rascals’ to be like
those who had been shown the door. Participants in decisions would still
have to include representatives of all national governments, a majority of
Commissioners and of the EP drawn (de facto or overtly) from the main
party families, and networks inclusive of organised interests needed for
the effective delivery of policy.

2. Poor linkage to citizens and weak forms of electoral accountability
are likewise related to inclusive and consensual patterns of representa-
tion; and, indeed, to the EU’s system of partially divided government.
Consensus building dampens contestation. In place of a public space
that continuously articulates clearly delineated alternatives, there is a
sense in which the Union’s highly inclusive practices creates a political
system in which all mainstream actors are in ‘government’ leaving few
to play a role of ‘opposition’. Divided government, for its part, reduces
incentives for electoral participation and for European elections fought
on EU issues. Only one component of the EU’s political system can be
changed by those elections, and, however it is changed, a successor EP
will always have to slot into the game of inter-institutional compromise
vacated by its predecessor.

3. The difficulty of delivering political equality is related to competing
standards of what equality should mean in the case of EU institutions.
So long as the EU is pulled between the principles of parity representa-
tion of states (and therefore national democracies) and proportional rep-
resentation of populations it cannot base the allocation of votes in the
Council or seats in the EP on just one of these standards alone.
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On the other hand, we have also discovered a number of trade-offs
that can arguably be improved. Amongst them are the following:

● The relationship between the equal representation of citizens and of
states remains less than linear (Chapter 5);

● Difficulties in achieving accountability based on ‘outcomes’ in a
political system of many hands could be met by monitoring the
appropriateness of inputs to decision-making (Chapter 6);

● Tensions between the empowerment of national parliaments on the
one hand and the European Parliament on the other are no excuse
for avoiding transparency improvements – such as requiring the
Council of Ministers to legislate in public – that would facilitate all
forms of parliamentary scrutiny (Chapter 7);

● The European Parliament could have greater say over the definition
of the ECB’s goals without the Bank losing its operational independ-
ence (Chapter 8);

● A role for an unelected Court of Justice in ‘constitutionalising’ certain
individual rights need not preclude a role for a more democratically
authorised legislator in deliberating and agreeing what rights should
guide the Court’s judgements (Chapter 8).

Time and place

The democratic performance of the EU does not just vary by attributes
of democracy. It also varies across institutions and levels of Union
governance, as follows.

● By institution. However much the main institutions of the Union
interact to produce democratic qualities and defects, each has
strengths and weaknesses that are distinctively its own. Examples
include the closed nature of the Council (Chapter 7), the EP’s poor
electoral connection (Chapters 3 and 5), and doubts about equality of
access to the ECJ (Chapter 8).

● Across time. Particular constellations of circumstance produce differ-
ences in how far the attention of actors is mobilised with the result
that the same procedure for representation or public control may 
produce different results at different times. Thus, for example, the
reversal in 1999 of conventional wisdom that the EP would never
achieve the double majority for the censure of a Commission was
facilitated by the media attention given to the report of the Comité
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des Sages into allegations against members of the Santer Commission
(Chapter 6).

● Geographically. Opportunities for democratic control depend crucially
on how each Member State interfaces with the European arena. It is
up to each Member to decide what procedures to use for the demo-
cratic ratifaction of Treaty change (Chapter 4), and what powers its
national parliaments are to have over the behaviour of the national
government on the Council of Ministers (Chapter 7). In addition,
elections to the EP use national electoral systems to administer the
poll and count the votes, and national party systems to structure voter
choice (Chapters 3 and 5).

What is to be done?

Academic analysis is usually better suited to helping us think about the
values and predicaments involved in prescription than to generating
detailed recommendations themselves. In that spirit, a concluding
thought is that this book has suggested a number of parameters that any
prescription for a more democratic EU will find hard to ignore. Amongst
them:

● The EU is likely to remain a dispersed and decentred political system
made up of many levels and processes.

● Both well entrenched rights protections and consensus are likely to
be preconditions for democratic politics in the European arena.

● There is unlikely to be full agreement in the near term on what model
of democracy the EU should follow, even if the range of disagreement
is likely to be limited to various forms of consensus democracy.

● Merely putting the institutional mechanisms of democratic politics in
place cannot guarantee the connection of the EU’s political system to
the public. The development of a democratic citizenship, society, and
public space on EU matters is likely to be slow and may lag any insti-
tutional construction.

What broad strategies of democratisation are possible within these
parameters? It seems to me that prescriptions should centre on four
themes.

1. Reduce the cost of monitoring (Crombez, 2003). Even within a dispersed
and decentred system of accountability, a great deal more could be done
to reduce the cost that each democratically elected body faces in
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monitoring the EU according to its chosen method. One improvement
here might be to create a clearer distinction between the legislative and
executive acts of the Council so that the first can be conducted in public.
Another might be to create audit trails for over the life cycle of each
Union decision, logging who participated when and who agreed to what.

2. Make better use of the distinction between accountability based on logics
of appropriateness and consequence. As discussed in Chapters 6 and 7 the
difficulties of attributing outcomes to individuals and even institutions
in a complex system need not prevent actors being asked to account for
their inputs to decisions.

3. Create strategic nodes of public control. The present position is that
only a part of the EU’s legislature is elected. No executive office is either
directly or indirectly elected (unless the Commission is seen as a three-
stage process of delegation from the people). Any wholesale departure
from this would make the EU more majoritarian, but, as seen, that
objection can hardly be sustained against selective departures since the
elected office holders would still have to operate within a division of
powers system in which the consent of many other bodies, including
the Member Governments, would be needed. Indeed, the electoral
process could itself be made consensual, as, for example, in schemes to
appoint the Commission through an electoral college of the European
and national parliaments, or, maybe more speculatively, through a
points system accumulated by political families in proportion to votes
in European and even national elections.

4. Create room for challenge and spontaneity. As Heidrun Abromeit has
pointed out, consensus systems only limit aggregative, and not contes-
tatory, approaches to public control. Devices such as Swiss-style referen-
dums (which give the public rights to challenge decisions already taken)
can be used as a backstop form of public control where consensus limits
competitition between elites themselves. This suggestion acknowledges
that public awareness and understanding of a political system does not
develop in the ‘abstract’. Publics have historically been mobilised into
political arenas in response to ‘concrete’ experiences and problems,
often involving angry reactions by some to decisions whose implica-
tions only become apparent once they have been made and imple-
mented. Others have proposed limited opportunities (such as a
legislative ballot) that would allow Union policy to be initiated and not
just challenged by popular initiative. Either proposal could be procedu-
rally defined to require some degree of consensus across Member States
and social groups. The point is not that they need be alternatives to
consensus, but that they should provide some alternative to elite
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monopolies on consensus formation. Were they also timed to coincide
with European elections – perhaps European elections widened in line
with the previous point to include some impact on executive and not
just legislative office – they could also encourage more voters to partici-
pate and established democratic actors (such as political parties) to
differentiate themselves more clearly on European issues.
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