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FOREWORD
TAKING AIM AT THE SKY

Leila Nadya Sadat and Michael P. Scharf*

Few among us can claim to have shaped the course of world history.
M. Cherif Bassiouni, however, is just such a man. Often referred to as the
“father” of modern international criminal law, his fingerprints are upon
every major international criminal law instrument of the past 45 years
including the Apartheid Convention, the Torture Convention, and the
Rome Statute for the International Criminal Court. An extraordinarily
prolific scholar, Bassiouni has written and edited 72 books on Extradition
Law, International and Comparative Criminal Law, International Human
Rights, and U.S. Criminal Law. He is also the author of more than 200
publications that have appeared in Arabic, Chinese, English, Farsi,
French, Georgian, German, Hungarian, Italian, and Spanish. Yet it is the
extraordinary quality of this impressive corpus as well as its prolixity that
has rendered it so influential. Bassiouni has received four honorary doc-
torates, the Order of Merits of Austria, Egypt, France, Germany, and Italy,
the Special Award of the Council of Europe, the Defender of Democracy
Award, the Adlai Stevenson Award of the United Nations Associations,
and the Saint Vincent DePaul Humanitarian Award among others. His
reputation is sans pareil among governments, academics, and interna-
tional and domestic courts. Bassiouni’s publications and expertise have
been repeatedly cited as authority or sought by the International
Criminal Tribunals for the former Yugoslavia and Rwanda as well as
national jurisdictions including the United States and Canadian Supreme
Courts.

A world citizen born with a passion to oppose injustice, Bassiouni has
walked unblinking into the theater of war to document atrocities and
prepare the way for prosecution of the perpetrators. He has been shot at,
subjected to torture, ridiculed by critics who scoffed at his idealism, and
opposed by governments who feared his scrutiny. His brilliance, his
steady moral compass, his talent for organization, and his devotion to
principle have overcome all objections, even if his unrelenting pursuit of

* The editors are deeply grateful to David Guinn for initiating this project and to
Joseph Belisle, Christine Lille, Tom Renz, and Sonja Schiller for their assistance with
its completion.
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the truth and his tenacity in the face of adversity has sometimes ruffled
feathers. In the 1950s, he learned of the dream of an international crim-
inal court from his law school professors; in 1998, he helped make that
idea a reality by chairing the drafting committee of the Rome Con-
ference himself. For his work on the International Criminal Court,
Bassiouni was nominated for the Nobel Peace Prize in 1999, and in 2003,
the French government awarded him the Legion of Honor. On June 28,
2007, he received the coveted Hague Prize for International Law. In the
words of the nominating committee:

He [Bassiouni] is without peer when it comes to the advocacy of
international criminal justice and his promotion of the estab-
lishment of an International Criminal Court and is beyond any
doubt one of the most authoritative experts in the field.

He has made an important contribution to the rule of law by
his work in the field of international criminal justice and his unswerv-
ing dedication to the creation of the International Criminal Court.

The 15 chapters of this book detail many of Cherif Bassiouni’s con-
tributions to the modern evolution of international criminal law. They
were written by leading experts in the field including some of his clos-
est colleagues and oldest friends. The dedications written by Glen
Weissenberger, Louise Arbour, El Hassan bin Talal, and Ved P. Nanda tes-
tify to the greatness of this scholar-practitioner who transformed interna-
tional criminal law though his perseverance, sense of duty, and
inexhaustible compassion. As for the general editors of this collection, we
were privileged to have Cherif Bassiouni as our mentor, to have worked
with him on many projects over the years, and to have been invited to put
together this book to honor a courageous, creative, and brilliant scholar-
practitioner. We acknowledge at once that this collection is hopelessly
incomplete, for hundreds of people could and would have liked to con-
tribute to this volume. Yet we offer it nevertheless, in all humility, as an
impressive, if incomplete, tribute to an extraordinary man.

To understand Bassiouni’s work, it is necessary to take a brief look at
his personal history. Born in Egypt as the only child of a politically and
socially prominent family, Bassiouni traveled with his parents as a young
child and spoke six languages by the time he was ten years old. Although
raised in material comfort, he was instilled with a sense of responsibility
to defend those less fortunate and with a profound faith in God. In his
words:
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[W]e are all creatures of the Almighty and we will one day have
to be accountable to Him. In the meantime, while on earth, we
must do as much good as we can, and as little evil as we can; and
we must act with dignity, honor and honesty. We must use our
good fortune to commit to something bigger and better than the
pursuit of personal interests and pleasures.”!

He took this creed with him to law school in Dijon, France, where he
added to it the ideals of the French Revolution and the liberal thought
of France. He returned home briefly in 1956 during the Suez crisis, and
served in the Egyptian army, receiving four military ribbons for his ser-
vice during the war. He then returned to Europe to continue his legal
studies at the University of Geneva, where he had the good fortune to
study with, among others, Professor Jean Graven at the University of
Geneva. Graven was President of the International Association of Penal
Law (AIDP), a learned society advocating the establishment of a
Permanent International Criminal Court. Bassiouni not only embraced
the idea of the Court, but went on to assume the Presidency of the AIDP
later on his career.

While still a law student, Bassiouni returned to Cairo one summer
and found himself embroiled in controversy, a recurrent theme in his
life. He was held under house arrest for seven months because he had
complained about abuses and protected Jews targeted by the Nasser
regime. He was confined in darkness in his apartment, the wooden shut-
ters nailed shut, the electricity cut off, the radio and the telephone elim-
inated. He received food once a day and lived in constant fear of being
shot or sent to a detention camp to be tortured. The experience haunted
him for years, fueling his relentless drive to seek justice and demand
accountability. He sought healing and rest at his family farm and
emerged from the experience with, in his words, a “confirmed belief in
two things:”

One is that there are good people and there are bad people, and
the question is how to keep the bad people from doing bad
things to good people. The other is that I saw legal institutions
as being the only things that would stand in the way of bad peo-
ple doing bad things to good people.?

I M. Cherif Bassiouni, Bearing Witness, in PIONEERS OF GENOCIDE STUDIES 315, 328
(Samuel Totten & Steven L. Jacobs eds., 2002).

2 Mike Sula, On Top of the World, CHICAGO READER, Mar. 5, 1999, at 18.
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He later emigrated to the United States where his mother was
already living and attended Indiana University at Indianapolis where the
tuition was affordable. He was offered a job at DePaul University College
of Law immediately upon graduation in 1964, and has remained there
ever since, becoming a Chicagoan in the process as well as a distin-
guished member of the law school’s faculty and President of the Human
Rights Institute he founded there. During his first years in Chicago, while
focusing his scholarship on international human rights, he devoted hun-
dreds of hours to doing pro bono work for victims of domestic civil rights
violations. Bassiouni soon became known worldwide as a prolific inter-
national law scholar and humanitarian. In 1974, he was elected Secretary-
General of the International Association of Penal Law. After being
reelected twice he was elevated to the post of President of the 3,000
member international organization for a 15-year term. His involvement
was integral to establishing the International Institute of Higher Studies
in Criminal Science in Siracusa, Italy, over which he still presides. Under
Bassiouni’s guiding hand, the Institute has trained nearly 20,000 jurists
from more than 140 countries.

One of very few Arab Americans in law teaching in the United States,
and an early champion of peace and interfaith understanding between
Jews, Christians, and Muslims, Bassiouni has been involved in various
efforts to promote peace in the Middle East ever since the 1967 war.
Indeed, along with Professor Morton Kaplan of the University of
Chicago, he drafted a plan for peace in the Middle East in 1975 that was
the precursor for the agreement ultimately entered into by Israel and
Egypt in 1979. Bassiouni’s proposal was personally reviewed by Jimmy
Carter during the run-up to the Camp David Accords, and Bassiouni had
frequent meetings with the late President Anwar Sadat, the late King
Hussein of Jordan, as well as senior officials from Egypt, Israel, and the
United States. President Carter called on Bassiouni again in 1979 when
American diplomats were taken hostage at the U.S. embassy in Tehran,
requesting that Bassiouni serve as legal counsel for the hostages in the
event they were subject to a trial in Iran. Bassiouni continues to work for
peace and the elimination of weapons of mass destruction in the Middle
East, coordinating the development of a regional security regime to that
end, as well as more recently involving himself in the conflicts in
Afghanistan and Iraq. In 2004, the United Nations named Bassiouni the
Independent Expert for Human Rights in Afghanistan, where his work
contributed to the release of 856 POWs who had been detained for 30
months. He trained 450 Afghan judges and worked to have 50 female
judges appointed.
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A year later, Bassiouni turned his attention to Iraq, working under a
$3.8 million contract by the U.S. Agency for International Development
to help further Iraqi legal education, which had been decimated by years
of totalitarian rule as well as the invasion of Iraq by coalition forces in
2003. Under Bassiouni’s leadership, the law libraries in Baghdad, Basra,
and Sulaimaniya were rebuilt. He also worked to draft the new
Constitution, and continues to work extensively on rule of law initiatives
in the Arab world.

While still teaching at DePaul, Bassiouni began to devote a great deal
of time to his work for the United Nations, and was appointed to co-chair
the Committee of Experts charged with drafting an anti-torture treaty.
His personal experience, combined with his legal expertise, made him
a natural to lead on this issue, and in 1984, his draft was adopted as the
International Convention Against Torture, Cruel, Inhuman and Degrading
Treatment.

Bassiouni continued his work with the United Nations and was con-
sistently tapped to lead major international efforts to promote account-
ability and human rights. Indeed, he eventually became the Chair of the
Commission of Experts established in 1992 pursuant to Resolution 780
to investigate atrocities in the former Yugoslavia. Upon his discovery that
the Commission had been given a skeletal staff by the United Nations
and an office in Geneva, but no money for investigations, Bassiouni
raised money from private foundations to create a documentation cen-
ter with a computerized database to collect and organize information
gathered regarding the atrocities. DePaul Law School donated space for
the Commission’s activities and Bassiouni proceeded to commute
between Geneva and Chicago to oversee the Commission’s work. Under
Bassiouni’s leadership, the 780 Commission, as it became known, issued
a 3,300-page report detailing the ethnic cleansing, genocide, and crimes
against humanity committed during the war. Bassiouni himself traveled
all over the former Yugoslavia, exhuming mass graves, interviewing vic-
tims and witnesses, determined to uncover and publicize the truth.

One of his most powerful investigations was uncovering the mass
rapes that had occurred during the war. The Commission identified over
150 mass graves where as many as 3,000 bodies were found, many of
whom had been tortured or raped. In April of 1993, Bassiouni inter-
viewed the first two rape victims he had ever met. One of the victims was
a young girl, about 12 years of age, who was isolated in a dingy medical
bed where she remained locked in a fetal position. Bassiouni learned that
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the girl had been traumatized by giving birth to a dead baby that had
resulted from a rape. Bassiouni says that at that moment he resolved to
do everything possible to bring to the world’s attention the sexual atroc-
ities that had been committed in Bosnia.

Another story that stands out among many involved a Bosnian
Muslim man who told Bassiouni of the sadistic rapes and murders of his
wife and children. The husband, forlorn and choking back his tears, said:
“I have lived until the day I could tell this story to the world. Itis on your
shoulders.” Two days later he committed suicide.? Bassiouni carried this
victim’s story and those of many others in his heart as he went about his
work on the 780 Commission and his later work to establish the ICTY
and the ICC.

Turning to the chapters in this collection, we find a reprise of
Bassiouni’s extraordinary life and career. The authors of the first four
take up questions related to the general theory of international criminal
law and the principle of accountability for the commission of atrocities.
All four contributors evince faith in law and legal institutions as an anti-
dote to impunity for human rights violations, but to varying degrees. In
Chapter 1, Mark Drumbl describes Bassiouni as having “the gift of being
the catalyst behind the creation of international criminal law and a true
enthusiast of the discipline without succumbing to the easy path of naive
partisanship.” Bassiouni, he notes, believes that “events” rather than legal
doctrine will drive the growth of international law for the foreseeable
future. Drumbl disagrees, calling for international criminal law to
develop “greater doctrinal independence.” Drumbl’s deeply skeptical
study of modern international criminal law calls for increased use of
group sanctions and “bottom up” heterogeneous methods as a substitute
for what he labels “homogenous adversarial criminal justice.”

Drs. Anja and Bronik Matwijkiw, in Chapter 2, explore Bassiouni’s
position that the right to accountability is a “natural right.” They exam-
ine The Chicago Principles on Post-Conflict Justice,* formulated by Bassiouni
and published by the Chicago Council on Foreign Relations, the
International Association of Penal Law in Paris, and the International
Institute of Criminal Science in Siracusa. They then examine the theory
underscoring the Principles, and offer a nuanced perspective on what

3 Bassiouni, supra note 1, at 325-26.

4 THE CHICAGO PRINCIPLES ON POST-CONFLICT JUSTICE (M. Cherif Bassiouni ed.,
2007).
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Drumbl implies is improper “partisanship” in favor of transitional justice
mechanisms. They admit that transitional justice is inherently biased
given that it takes sides for the victims of atrocities; but they underscore
that the alternative would be worse—victims would be bereft of rights
simply because they had been subjected to the very violations com-
plained of.

In Chapter 3, Bartram Brown reviews Bassiouni’s legacy of promot-
ing the depoliticization of international criminal responsibility and
human rights. He explores the relationship between law and politics and
their joint applicability to international law and institutions. Brown’s
chapter goes to the core of Bassiouni’s life work: to challenge the sover-
eigntist claim that decisions to go to war or to commit atrocities are non-
justiciable political affairs. Brown argues that politicization should not
prevail over basic international principles, particularly when jus cogens
norms have been violated. Rather, he contends that it is both legally and
morally required to depoliticize the situation and encourage state action
based on justiciable principles.

Chapter 4 turns from general theory to one specific legal manifes-
tation of the accountability principle: the question of universal jurisdic-
tion. As both idealist and pragmatist, Bassiouni situates universal
jurisdiction in a morally ambiguous world where the welfare of human-
ity looms large but not alone. Moreover, as a matter of strategy, Bassiouni
believes it is necessary to acknowledge states’ concerns regarding the
principle of universal jurisdiction and its exercise. Diane Orentlicher, in
Chapter 4, documents the advances in the area of universal jurisdiction
that are a product of Cherif Bassiouni’s life work. He led the creation of
the Princeton Principles on Universal Jurisdiction’ and co-authored the
United Nations Basic Principles and Guidelines on the Right to a Remedy and
Reparations for Victims of Gross Violations of International Human Rights Law
and Serious Violations of International Humanitarian Law.5 By defining spe-
cific limits of its use and insisting on rigorous legal methodology,
Bassiouni gives the principle of universal jurisdiction a solid foundation.
Yet Orentlicher, in her chapter, argues that Bassiouni’s interpretation of

5 THE PRINCETON PRINCIPLES ON UNIVERSAL JURISDICTION 25 (Princeton University
Program in Law and Public Affairs ed., 2001).

6 Basic Principles and Guidelines on the Right to a Remedy and Reparation for
Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, G.A. Res. 60/147, Annex, U.N. Doc. A/RES/60,/147
(Mar. 21, 2006).
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universal jurisdiction may be overly restrictive and that recent practice
provides support for more ambitious uses of universal jurisdiction and its
growing place in international law.

Just as Eleanor Roosevelt wrote that human rights begin at home, so
does the application of the principle of accountability for serious viola-
tions of human rights. Bassiouni fled Egypt and sought refuge in the
United States, and he has worked not only for the application of human
rights principles abroad, but in his now dearly adopted country, the
United States. Three chapters in this book focus upon the question of
torture and how the principles advocated by Bassiouni’s work apply in
the context of the U.S. War on Terror. Christopher Blakesley, in Chapter
5, explores the history of prosecution and punishment for war crimes,
crimes against humanity, torture, and terrorism. He reflects upon war
and terrorism as institutions of punishment, and he argues that studying
the history and concepts of war and terrorism facilitates a deeper under-
standing of terrorism and illegal and “legal” wars. He explores the con-
cepts of prosecution and punishment (including torture) in relation to
war and terrorism from antiquity to the present time.

In Chapter 6, Christopher Joyner considers the permissibility of tor-
ture, specifically whether “terrorizing the terrorists” by U.S. agents is
acceptable. Joyner concludes that torture by anyone, anywhere, at all
times is unlawful as a breach of fundamental human rights. Along simi-
lar lines, Jordan Paust, in Chapter 7, writes about the secret detentions,
renditions, and forced disappearances that have occurred during the
Bush administration’s war on terror. Paust discusses how forced disap-
pearances and secret detentions are prohibited by international law.
Drawing upon Bassiouni’s work, he argues that the Bush administration’s
program is in violation of conventional and customary international law.

As the common law maxim provides—ubi jus, ibi remedium—rights are
of little utility without remedies, and five chapters in this volume address
Bassiouni’s work, and one of his most enduring legacies, to establish
mechanisms to bring the perpetrators of atrocities to justice. Chapters 8
and 9 address Bassiouni’s contribution to the establishment of the ICTY,
and Chapters 10, 11, and 12 address the establishment and potential
operation of the International Criminal Court. Chapter 13 discusses the
Iraqi High Tribunal, a domestic court applying international law under
extraordinarily trying circumstances.

In Chapter 8, Michael Scharf recounts the history of the 780
Commission and its role ushering in the modern era of accountability. The
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Commission set the stage for the establishment of the Yugoslavia Tribunal,
the first international war crimes tribunal since Nuremberg and Tokyo.
The Yugoslavia Tribunal, in turn, paved the way for the Rwanda Tribunal,
the East Timor Tribunal, the Special Court for Sierra Leone, the Cambodia
Tribunal, and, ultimately, the permanent International Criminal Court.

In Chapter 9, Brigitte Stern and Isabelle Fouchard discuss two impor-
tant ways that the Commission made meaningful contributions: the estab-
lishment of the Yugoslavia Tribunal and the definition of rape and sexual
violence in international law. They also document how the Commission
made significant contributions to the evolution of international law relat-
ing to the characterization of international conflicts and the definitions
of crimes against humanity and command responsibility.

In Chapter 10, Leila Sadat discusses Bassiouni’s efforts to create the
permanent international court as well as his and the new Court’s poten-
tial contribution to international law. She highlights several of Bassiouni’s
many contributions including definitional, jurisdictional, and operational
provisions. She also warns that the adoption of the Statute, over the
objection of the United States of America, constituted an “uneasy revo-
lution” with the potential to reshape international law. Finally, she
considers some of the Court’s first cases and future directions of inter-
national criminal justice.

Chapter 11, authored by Mahnoush H. Arsanjani and W. Michael
Reisman, discusses the potential problems that “ex ante tribunals” such
as the ICC (tribunals that are established before an international security
problem has been resolved) may create by imposing conflicting pressures
on those responsible for resolving the conflicts. They argue that prose-
cutors and judges must consider the social and political consequences of
their actions, and that without “statutory” guidelines, the ICC may be
drawn into political decisions, potentially tarnishing the image of a neu-
tral criminal court.

William Schabas, in Chapter 12, takes up the question of the mean-
ing of the crimes against humanity provision in the ICC Statute, in
regard to the question whether Article 7(2) permits a crime against
humanity to be committed by a “non-State actor.” This question arose
after the September 11 attacks, with respect to whether al-Qaeda falls
within Article 7(2)’s reference to the policy of a “state or organizational
group.” Schabas argues that Bassiouni believes that al-Qaeda does not
qualify within the meaning of Article 7 because the words “organisational
policy” refer only to the policy of a state, not non-state actors. As the
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author of the leading monograph on the subject of crimes against
humanity and chair of the drafting committee at the Rome Conference
that finalized the text of Article 7(2), Schabas opines that Bassiouni’s
views on the state plan or policy element of crimes against humanity are
entitled to great weight as experts and jurists continue to debate this
question.

In Chapter 13, Diane Amann examines the “impartiality deficit” in
international justice, or the imbalance between retribution and fairness,
focusing her critique on the Iraqi High Tribunal. (Although Bassiouni
helped to plan the IHT, many of his most important recommendations
were ignored.) Her article sets out several concerns, in particular that the
IHT was implemented without regard for basic guarantees of due
process, with little likelihood of fair trials. Moreover, the Court faced the
challenge of negotiating the tension between due process and the
human desire for vengeance while operating in an active theater of hos-
tilities. Her chapter underscores the pivotal role that international courts
can play in assisting with the return of the rule of law during and imme-
diately following hostilities.

The final two contributions to this volume address Bassiouni’s work
on trafficking and his long-standing collaboration with the International
Committee of the Red Cross. In 2002, Bassiouni completed a major
research project examining the international trafficking of women and
children in the Americas, the findings of which were published in a sem-
inal report entitled In Modern Bondage: Sex Trafficking in the Americas.”
Bassiouni’s early activism regarding trafficking and research into enslave-
ment as an international crime were instrumental in getting international
law, and international lawyers, to view trafficking as a serious crime.
Chapter 14, written by Anne Gallagher, describes an indisputable link
between trafficking and international human rights law as a quintessen-
tial example of what human rights law is trying to prevent. She notes that
the prohibitions on slavery, the slave trade, servitude, forced labor, and
debt bondage are among the oldest and clearest provisions of interna-
tional law, and that recent legal and political developments provide a solid
foundation for the application of these prohibitions to trafficking.

Yves Sandoz, in Chapter 15, reflects upon some of the interactions
he has had with Cherif Bassiouni while working for the International

7 IN MODERN BONDAGE: SEX TRAFFICKING IN THE AMERICAS: CENTRAL AMERICA AND
THE CARIBBEAN (DePaul University College of Law International Human Rights Law
Institute ed., 2002).
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Committee of the Red Cross. For example, he recalls Bassiouni’s
involvement in the development and dissemination of international
humanitarian law, the creation of the International Criminal Court,
and contribution to the Rome Statute. Sandoz also details some of
Bassiouni’s significant work in the field, particularly in Afghanistan.

Bassiouni has written that “the pursuit of truth and justice requires,
among other things, moral courage, at times physical courage, the
strength to overcome fear, and fighting off the temptations of reward for
ignoring wrongs. It also requires determination, willingness to sacrifice,
a sense of honor and dignity, and perseverance when things seem impos-
sible.”® A large framed print of the “Man of La Mancha” adorns the wall
above his desk in his office at DePaul, and tilting at his own windmills,
Bassiouni has fought for many decades against great odds armed with lit-
tle more than his sense of justice.

When Bassiouni was seven years old, the Germans were flying air
raids over Cairo. In the middle of one night he escaped the usually
watchful eye of his mother and stood outside in the darkness. He drew
his toy gun and pointed it up to the sky. When his mother rushed out to
find him, he told her that he was going to shoot down Hitler. Even at
seven, Bassiouni thought he could stop the world’s tyrants. Bassiouni has
said that his work is inspired by the following Talmudic guidance, which
we believe should serve as motivation for all legal scholars, humanitari-
ans, and those taking aim at the sky: “The world rests on three pillars: on
truth, on justice and on peace.” The Talmudic commentary adds, “the
three are really one: If justice is realized, truth is vindicated and peace
results.”

8 Bassiouni, supra note 1, at 361.

9 Rabban Simeon ben Gamaliel (1 Abot 18).






DEDICATIONS

I,
Louise Arbour
United Nations High Commissioner for Human Rights

I am delighted, both personally and in my professional capacity, to
add my voice to those of the many other friends assembled here to cele-
brate Cherif’s career.

M. Cherif Bassiouni has lived a life of distinguished service in the
cause of justice. As a jurist, scholar, author, teacher, and U.N. expert, he
has improved the lot of victims, enhanced accountability for perpetra-
tors, defended the rule of law, and struggled against impunity.

Professor Bassiouni has tirelessly defended the essential truths of our
age. Peace without justice is unsustainable. Security without human rights
is illusory. Force without humanity is impermissible. Life without the pro-
tection of law is unacceptable.

From Chicago to Siracusa, from the former Yugoslavia to Afghanistan,
from Geneva to the Hague, Cherif Bassiouni has left an indelible mark
on the international system of laws and institutions that are humanity’s
best hope for a more dignified world. For that, we all owe him a debt of
gratitude.

I am pleased to join countless beneficiaries around the globe—the
jurists and the scholars, the victims and the vindicated—in honoring the
work, the contribution, and the life of M. Cherif Bassiouni.

Il.
His Royal Highness Prince EI Hassan bin Talal

I would like to thank you for inviting me to pay tribute to a gallant
man—a man who is a dear and cherished friend. His distinguished legal
and teaching career spans over four decades. As a prominent figure in
the international legal sphere, Professor Bassiouni has indeed con-

XVii
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tributed extensively to the progress and enforcement of international
law. To honor such an eminent figure cannot be given the justice it truly
deserves in the short space I have here.

On a personal note, I would like to thank you, Cherif, for the valor
with which you have championed human rights, for the compassion
towards humanitarian causes, and for your endurance in ensuring that
international humanitarian principles are upheld.

As a long time advocate of international peace, Professor Bassiouni
will agree that there is no substitute for just and sustainable peace. We
regard international law as the necessary supra-national framework for
the pursuit of state policy interests. It is the benchmark for intra- and
inter-state relationships. Such minimum standards remain essential to
underpinning international and regional stability, peaceful co-existence,
and human dignity.

Unfortunately, unilateral state practice and policy measures that per-
sist in operating outside the international legal system could fundamen-
tally alter modern international jurisprudence, as well as undermine the
multilateral characteristic of this post-1945 system. There exists a rising
need to realign states with their obligation to uphold the central tenants
of international law. In 1981, the U.N. General Assembly adopted by con-
sensus a “New International Humanitarian Order” in the hope of rebal-
ancing the political world order factor. Since then, efforts have been
made to encourage the General Assembly to adopt an Action Plan for
this Humanitarian Order. As I speak to you today, we still await its mate-
rialization. In fact, at its 61st session in December 2006, the resolution
adopted by the General Assembly provided little enlightenment towards
such an agenda.

In today’s militarized climate and constant “state of high alert,” we
find ourselves legitimizing countries’ derogation from universally
accepted international legal norms as a pretext for serving the greater
good. The emerging culture of indifference towards individuals and pop-
ulations are condemning societies to a life of deprivation and suffering.
For human rights to be afforded the universal recognition they merit, the
world’s governments have a responsibility to act with integrity and to
comply with that which they have endorsed. Governments that pay lip
service to humanitarian ideals, produce nothing but cynicism and resent-
ment among their own and other peoples.
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What I aspire to achieve is an environment of perennial modus
vivendi, in the context of a “law of peace.” There is an urgent need to
depoliticize human rights. This is why the work of the U.N. Office for
Coordination of Humanitarian Affairs (OCHA) and the Independent
Bureau for Humanitarian Issues (IBHI), which seeks to ensure the effec-
tive implementation of existing international humanitarian and human
rights law, by the promotion of a culture of compliance,! is important for
people to feel that there is justice, that the law is the final arbiter and not
a hegemonic power. “Each time a violation of international law is toler-
ated, it sets a dangerous precedent that makes it more likely that similar
abuses will be repeated.”?

It was Professor Mircea Malitza who expressed that “we are one civi-
lization with ten thousand cultures,”® built on the exchange and
encounter of different cultural traditions. “Some of the worlds richest
cultural traditions are the legacy of the interaction of several faiths.”

This region is an intricately woven tapestry of religions and ethnicity.
The Levant and Mesopotamia is an open museum where layers of culture
have been manifested in the multitude of churches, mosques, syna-
gogues, and temples. However, the Middle East remains a region—unde-
fined both in terms of geography and, in what ought to be, its pluralist
richness. This region stretching from Casablanca to Calcutta, Marrakech
to Bangladesh, is the poorest, the most conflicted, and most populated
region in the world (even more so than China).

The West and Islam—although somewhat like comparing apples and
oranges, as the West denotes geography, and Islam a system of values—
has been a frequent subject of conferences, lectures, and publications.
But this dichotomy ignores the intimate relations and the historical
antecedents of both.

The principles within Islam are based on the “recognition of the inher-
ent dignity and of the equal and inalienable rights of all members of the

I OCHA and IBHI, Project Proposal: “Relating to the Problems of Implementation and
Compliance in the field of International Humanitarian and Human Rights Law” (June 2000).

2 “Winning the Human Race?” The Report of the Independent Commission on Inter-
national Humanitarian Issues 6 (1985).

3 Professor Mircea Malitza, Black Sea University, Romania.

4 MADELEINE BUNTING, TRADITION THAT RIDICULES THE CLASH OF CIVILIZATIONS
(2006).
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human family.” God declares in the Qur’an “We have honoured the children
of Adam” [17:70]—the children of all humanity. Not Arab humanity, or
American humanity, or European humanity, but «/l humanity.

Furthermore, democratic practices such as &La;‘)]\ (consensus),
Ls‘)yﬂ\ (consultation), and daliaall (public good) are all prevalent
within Islam. I would like to emphasize that Shari’a law, in my home
country of Jordan at least, deals with family law and not criminal law. The
civil law is influenced by Islam and also in a juridical sense, Napoleonic
law. Jordan is a country that is constitutionally Muslim and one that
gave voting rights to women before other Western states. Jordan may
thus be considered conservative, yet it can hardly be described as non-
progressive.

Professor Bassiouni is highly regarded as a beacon for Arabs and
Muslims. Among his volume of work for international law and humanity,
he has worked tirelessly in bridging the mindset between cultures and
faiths. Understanding and respect for one another, and for each other, is
the spirit of the traditional teachings of all religions. I speak as an Arab
and a Muslim, from the birthplace of the Abrahamic faiths. Judaism,
Christianity, and Islam stem from the same roots, and we are all the chil-
dren of God. Mother Theresa once said, “if we have no peace, it is
because we have forgotten that we belong to each other.” At the heart of
my work, I have tried to promote an analytical concordance of human
values and an ethic of human solidarity.

During a visit to the Bakaa camp for Palestinian refugees with a
group from the World Conference of Religions for Peace, including the
former Chief Rabbi of France, Rabbin René-Samuel Sirat, three years
ago, we visited a classroom in the boys’ school. In French, Rabbin Sirat
told the little boys that he too was a refugee. He said that he was just a
boy of five years when he and his family fled to Paris from Algeria. I trans-
lated into Arabic. The little Palestinian boys looked so sad on hearing this
story and one said, “Ya haraam,” which means “how terrible, how sad.” It
is through the innocence of a child that reminds us that we are broth-
ers in faith and partners in humanity.

I am saddened to see that our region, the “cradle of civilization,” has
become an “arc of crisis,” engulfed in political strife.

In July 2003, at the international workshop for “Restarting the Dia-
logue in International law,” I discussed the lack of foresight of military
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intervention.> Already into the fifth year of the conflict, no comprehen-
sive plan has been put into place to resolve the Iraq question. Building a
stable order remains our chief concern and an immense challenge.

Cherif eloquently articulates that “as history has taught us, reconcil-
iation among people and societies never occurs by happenstance. It is
shaped by a vision and it is based on specific moral and material under-
takings that help bring closure to a conflict.”6 “A vision” built on moral
bedrock is what is lacking in our region. Lack of vision and strategic plan-
ning has created an environment of despair that has fostered intolerance
and aggression.

The populations of the Middle East have been deprived of their
human character and forced to occupy a desolate middle ground
between polar fanaticisms. Denying the inalienable rights of people cre-
ates an alienable populous. When people are excluded from the politi-
cal process, denied their economic livelihoods, or their rights to cultural
expression, then alternative markets emerge to fill the vacuum.
According to the polling survey “The Palestinian Pulse,” 75 percent of
Palestinians over the age of 18 are “depressed,” with 48 percent attribut-
ing their feelings of depression to the lack of security. Religion or fun-
damentalism have little to do with the root causes of conflict. I cannot
emphasize enough the need to empower the powerless and reengage the
marginalized and silenced majority.

“Selectivity is becoming an inhabiting factor for preventive and cura-
tive measures by the international community just as conditionality is
becoming a handicap for humanitarian aid to victims.”” Disenfranchised
Muslims ask whether there is one law for them and another for everyone
else, or whether we are all equal citizens?

I ask you, what is being done for the children in and outside of Iraq.
Those that remain in the heart of the conflict are prevented from going
to school for fear of their lives. For those that are displaced in neigh-
boring countries, access to education remains even more elusive. The

5 Keynote Address of “Restarting the Dialogue in International law—The
Necessity of Bridge Building,” International workshop held in Amman, Jordan,
Konrad Adenauer Foundation (2006).

6 INTERNATIONAL HUMAN RIGHTS LAw INSTITUTE, IHRLI GLOBAL REACH BOOK
1990-2006, at 35 (De Paul University School of Law).

7 OCHA and IBHI, supra note 1, at para. 3.
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UNHCR estimates that out of the 1 million displaced persons in my
home country of Jordan, approximately 230,000 are children of school
age. Education is an important factor in the psychological and emotional
development of the child. But the neighboring countries have already
outstretched their resources and are unable to assist further. To put this
in context, Jordan is a country with a population of only 6 million—the
influx of 1 million Iraqi refugees is the equivalent of 30 million people
flooding the shores of America. Where is the international community
and what is it doing? With the end to the conflict nowhere in sight, if this
humanitarian crisis is allowed to continue, our omissions will have cre-
ated a new illiterate generation.

I would like to remind you that the Marshall Plan was in the process of
formulation as early as 1941, before the Second World War, to ensure that
peacetime would follow war. The start of the end to the conflict in the
Balkans commenced with the engineering of a CSC—Conference on
Security and Cooperation—followed by the deployment of peace-keeping
troops to ensure the implementation of the accords. I have continually
called for a CSC for the Middle East, the creation of an all-encompassing
regional stability charter, and the establishment of a cohesion fund for
development.

Last year I had the honor to be invited by Professor Bassiouni to
speak at a conference in Amman on Criminal Justice in Iraq. The par-
ticipants included representatives from the government, the judiciary of
both Iraqi and Kurdish descent. “Security without peace will not be
accomplished, just as peace without justice cannot be achieved; but peace
and justice must be predicated on the reconciliation of those who have
fought each other for so long and whose animosity has been allowed to
develop in such profound ways.” Dear friend, your vision is ahead of our
time, it is my hope that such wisdom can be truly realized in our lifetime
for the benefit of succeeding generations. I have often spoken on the
need for dialogue to include the total sum of all parts within a civilized
framework for disagreement.

The Helsinki Process, of which I have long been a member, has sug-
gested that successful human development should occur within three
interconnected baskets: security, economy, and culture. This is to high-
light the importance of culture in establishing a nation’s integrity, in rein-
forcing national cohesiveness, and in development. As an amalgam of a

8 IHRLI, supra note 6.
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society’s beliefs, shared values, traditions, and acceptable norms, culture
must form the foundation of informed policy making and post-conflict
planning.

The diversity of cultures is a principal characteristic of our diverse
human society and the driving force for our development. As the recent
U.N. Report on the Alliance of Civilizations states, “cultures reflect the
great wealth and heritage of humankind; [its] nature is to overlap, inter-
act and evolve in relationship to one another. There is no hierarchy
among cultures” just in the levels of acceptance of each other’s enrich-
ing diversities.

I believe in a “clash” of civilizations no more than I believe in a
“clash” of morals. It seems to me that today we are in a position to real-
ize that we are one civilization, sharing basic human values; and our cul-
tural and traditional variety and diversity do not prevent us from enjoying
those shared values.

Ibn al Arabi, a famous zahirite who lived in Spain between 1165-1240,
wrote:Y

My heart is open to all the winds:
1t is a pasture for gazelles
And a home for Christian monks,
A temple for idols,

The Black Stone of the Mecca pilgrim,
The table of the Torah,

And the book of the Koran.
Mine is the religion of love.
Wherever God’s caravans turn,
The religion of love
Shall be my religion
And my Faith

(o )

I would like to end by once again congratulating my dear friend,
Cherif, for his lifetime achievements. A world of human peace, cooper-
ation, and mutual interchange beyond boundaries is one to which he has

9 Muhyiddin ibn al-Arabi, No: XI, in TARJUMAN AL-ASHWAQ: A COLLECTION OF Mys-
TICAL ODES 66—67 (R.A. Nicholson trans., London 1911; reprinted 1978).
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dedicated his life. Striving for a world beyond discrimination, in which
each and every individual has the right and the chance to develop free
from fear, free from prejudice, free from intolerance and oppression of
every kind, has made him a pride not just for Arabs and Muslims around
the world, but for all humanity. Cherif, your endeavors are an example
to us all.

.
Glen Weissenberger
Dean of DePaul College of Law

The strength of the College of Law at DePaul University is based on
the work of its extremely talented faculty—as teachers, as scholars, and
as participants in the legal community. Here, there is no question that we
are honoring one of our most distinguished faculty—an individual who
has had an immeasurable impact on generations of DePaul students and
on the world in which we live.

In 1990, Professor Bassiouni founded the International Human
Rights Law Institute (IHRLI) in response to a growing awareness at
DePaul of the need for a coordinated institutional response to new
global opportunities to advance human rights and strengthen domestic
and international legal institutions. During these years the Institute’s
work and impact in the world has been significant. In particular, IHRLI
served as the location for the U.N. Security Council’s Commission to
investigate war crimes in the former Yugoslavia, which Bassiouni chaired
from 1992-94. DePaul offered the fourth floor of O’Malley as the facility
for the database, whose work involved over 140 students and young
lawyers, mostly from DePaul. In fact, it was the IHRLI staff working under
the direction of Bassiouni that compiled the 3,500-page report that
became the longest published report in the history of the U.N. Security
Council. As a result of this seminal work, the United Nations established
first the Yugoslavia tribunal in The Hague and then the Rwanda tribunal
in Arusha.

IHRLI has also worked extensively in El Salvador and in Central
America, as well as in other parts of the world such as Central and
Eastern Europe and the Middle East. Its focus has been on training
lawyers, judges, and human rights advocates, as well as training our own
DePaul students to be the next generation of human rights defenders.
Many of them have gone into such careers.
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Contemporaneously, Bassiouni has served as President of the
International Institute for Higher Studies in Criminal Sciences (ISISC)
in Siracusa, Italy, where he has, for the last 35 years, organized and
directed educational programs involving over 24,000 jurists from 140
countries in the world. It is the multiplier effect of these programs, as
well as his teaching at DePaul through which he has exposed hundreds
of students to human rights and international criminal justice that have
had such a great impact.

Furthermore, Professor Bassiouni’s human rights work in the Arab
world has been seminal. He has directed training programs for over
2,100 Arab law professors, judges, prosecutors, police officers, and jurists,
thus as a result launching the human rights movement in the Arab world
over two decades ago.

More recently, Professor Bassiouni has been directly involved in
human rights and criminal justice education in both Afghanistan and
Iraq through ISISC and IHRLI. Recently he oversaw the training of 450
judges in Afghanistan and is currently overseeing the training of 300
prosecutors. In Iraq, from 2003 to 2005, he oversaw a project on restruc-
turing legal education in that war-torn country. Since then, he has been
chairing a high-level group of Iraqi government officials in developing
a Comprehensive Strategic Plan for Criminal Justice in Iraq. That effort
culminated, in March 2007, in the approval of the plan and its presen-
tation to the Iraqi parliament and cabinet.

A prolific writer, he is the author and editor of nearly 70 books and
the author of over 230 law review articles on international criminal law,
comparative criminal law, and human rights. These publications have
appeared in ten languages and have been cited by the highest courts in
the world, including the International Court of Justice, the International
Criminal Tribunals for the former Yugoslavia and Rwanda, and the U.S.
Supreme Court.

His influence in the field of human rights is also evident in the various
U.N. positions he has occupied over the years, some of which include:

¢  Chairman of the Drafting Committee at the 1998 U.N. Diplo-
matic Conference Establishing the International Criminal
Court;

¢  Chairman of the U.N. Commission of Experts Established to
Investigate Violations of International Humanitarian Law in
the Former Yugoslavia;
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¢ Co-chairman of the Committee of Experts, which prepared
the U.N. Convention on the Prevention and Suppression of
Torture;

¢ Independent Expert on Human Rights in Afghanistan; and

¢ The Commission on Human Rights’ Independent Expert on
the Rights to Restitution, Compensation, and Rehabilitation
for Victims of Grave Violations of Human Rights and Funda-
mental Freedoms.

In recognition for his lifelong work, he has received many awards
and distinctions, the most important of which was the Nomination to the
Nobel Peace Prize in 1999. Also deserving of mention are: the Hague
Prize in International Law; the Special Award of the Council of Europe;
the Defender of Democracy Award from Parliamentarians for Global
Action; the Adlai Stevenson Award of the United Nations Association;
and the St. Vincent DePaul Humanitarian Award.

He has also received honorary doctorates from universities in France,
Ireland, Italy, and the United States, and a number of high decorations,
including Orders of Merit from Egypt, Austria, France, Italy, Germany,
and the United States.

V.
Ved P Nanda
Vice Provost and John Evans University Professor, University of Denver;
Thompson G. Marsh Professor of Law and Director, International Legal
Studies Program, University of Denver Sturm College of Law

I vividly recall the first time I met Professor Bassiouni. It was a chilly
Chicago morning when my teacher from Yale, Professor Myres
McDougal, introduced us, expressing his desire and hope that we would
work together. We were all attending the Association of American Law
Schools recruiting meeting that used to be held in Chicago—Cherif
Bassiouni was already teaching at DePaul, I was aspiring to be a rookie
law teacher, and Professor McDougal was mentoring and helping me to
find a suitable teaching position. Little did I know at that time that this
coincidental and happenstance meeting would result in an enduring and
enriching lifelong friendship, which I have always cherished.

Early in my career Cherif invited me to co-edit the two-volume
treatise on international criminal law, which was published in 1973.
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Subsequently, we also co-edited a treatise on international criminal pro-
cedure and jointly wrote a law review piece on slavery. Over the years I
have been the beneficiary of Professor Bassiouni’s gracious invitations to
several conferences and experts’ meetings he organized as President of
the International Institute of Higher Studies in Criminal Studies,
Siracusa, Italy.

Professor Bassiouni is a man of vision with a highly creative mind,
and also a man of action, an extraordinarily productive scholar, a revered
teacher, and one who does not shy away from taking a firm stand on a
cause he holds dear. And the causes he has espoused all his life and to
which he has indeed devoted his life center on human rights and human
dignity. As a foremost expert on international criminal law, Cherif has
served with distinction for the United Nations, the U.S. Department of
State and Justice, and several scholarly organizations and NGOs in vari-
ous official and unofficial capacities and also as a special consultant. In
the Myres McDougal Distinguished Lecture he delivered at the University
of Denver Sturm College of Law, his touching account of his experiences
as Chair of the U.N. Commission of experts to investigate violations of
international humanitarian law in the former Yugoslavia had a profound
impact on everyone in the audience.

Cherif eminently deserves the countless national and international
academic and civic medals, awards, and honors he has received. On this
special occasion, I pay tribute to him for his illustrious career and out-
standing accomplishments. Equally important in my eyes, Cherif is an
exceptionally warm human being and is a role model for those aspiring
to be public servants. I especially prize his personal friendship and have
been deeply honored to know and work with him.






CHAPTER 1
A HARD LOOK AT THE SOFT THEORY OF
INTERNATIONAL CRIMINAL LAW

Mark A. Drumbl*

Cherif Bassiouni has promoted international criminal justice in innu-
merable ways. He has helped design its institutions, including the
International Criminal Court (ICC),! and he has shaped the elements of
its crimes. He has taught its values through his diverse faculty appoint-
ments; motivated rule of law in places marked by impunity; and worked
tirelessly to build political consensus in favor of accountability. What is
more, Bassiouni has thought long and hard about the theoretical frame-
work and jurisprudential base of international criminal law. It is this lat-
ter aspect of Bassiouni’s work that I discuss in this chapter.

I recently had the honor of being invited to review Bassiouni’s Intro-
duction to International Criminal Law for the American Jowrnal of International
Law. After weaving my way through more than 700 pages of tightly woven
and doctrinally sophisticated text, I was struck by the maturity of the work.
As I'wrote in the Journal, Bassiouni has the gift of being a catalyst behind
the creation of international criminal law and a true enthusiast of the dis-
cipline without succumbing to the easy path of the naive partisan. This
self-discipline is reflected in his assessment that international criminal law

* Mark A. Drumbl is Associate Professor and Ethan Allen Faculty Fellow, School
of Law, Washington & Lee University. This chapter draws from two of my prior publi-
cations: Collective Violence and Individual Punishment: The Criminality of Mass Atrocity, 99
Nw. U. L. Rev. 539 (Winter 2005) and a book review of CHERIF BASSIOUNI, INTRODUG-
TION TO INTERNATIONAL CRIMINAL Law (2003), in 99 AMm. J. INT'L L. 287 (2004).

1 See Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.
183/9, adopted July 17, 1998, as corrected Jan. 16, 2002, http://www.un.org/law/
icc/statute/romefra.htm. The ICC, which entered into force on July 1, 2002, is a per-
manent institution mandated to investigate and prosecute the most serious crimes of
international concern, namely genocide, crimes against humanity, and war crimes. /d.
arts. 1, 4-8. One hundred five nations have become parties to the Rome Statute. See
U.N. Treaty Collection, Ratification Status, available at http://untreaty.un.org/ENG-
LISH/bible/englishinternetbible/partl/chapterXVIII/treatyl0.asp. One hundred
thirty-nine nations have signed the Rome Statute. /d.
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has not developed its own independent theoretical foundation.? To be
sure, Bassiouni notes that the discipline certainly is functional. But he has-
tens to add that it is not yet cohesive or coherent® and in fact depends on
other areas of legal theory and doctrine, including municipal criminal law
and human rights law,* notwithstanding the difficulties that inhere in
transferring experiences at the national level to that of the international.?
Bassiouni is wise to ascribe this dependence to the essentially reactive
nature of international criminal law,® which results in its evolution in a
manner that is not “linear, cohesive, consistent, or logical.””

Looking ahead, though, Bassiouni still predicts that “events”—as
opposed to legal doctrine—will continue to drive international criminal
law.8 However, this does not have to be the case. With Bassiouni’s prompt-
ing in mind, younger scholars confidently can push the field toward
greater doctrinal independence. This is an important challenge that con-
stitutes much more than merely an academic exercise, insofar as such an
endeavor could enhance the effectiveness of international criminal jus-
tice institutions within communities roiled by systemic violence. This is
the direction I pursue in this chapter, which reflects some of my ongoing
second-generation scholarly initiatives and reflections in the field.

I set out to accomplish three goals in the discussion that ensues:

1. identify an incoherence—let’s say a gap—in the interna-
tional criminal law literature;

2. suggest that this gap accounts in some measure for short-
comings in the output and effectiveness of international
criminal justice institutions; and

3. posit new directions to enhance the theory, doctrine, and
praxis of these institutions.

2 M. CHERIF BASSIOUNI, INTRODUCTION TO INTERNATIONAL CRIMINAL L.AW 588, 658
(2003).

3 Id. at 1.

4 Id. at 626-27, 686, 689.
5 Id. at 585.

6 Id. at 583, 588.

7 Id. at 23.

8 Id. at XXxvi.
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Let’s begin with the gap within the dominant narrative of international
criminal law. This narrative traces to the aftermath of World War II.
Following this conflict, an influential vision emerged. This vision, which
soon became paradigmatic in scope, posits massive human rights abuses as
conduct that is extraordinarily violative of universal norms and of concern
to humanity as a whole.? This paradigm casts this conduct as so wicked that
it can only be described as “radical evil.”!? This radical evil, in turn, was
deemed to merit stigmatization through specific categories of criminality
such as genocide,!! crimes against humanity,'> and war crimes.!3

Because of humanity’s shared concern in repudiating radical evil,
these categories of criminality, each specifically concerned with the judi-
cialization of atrocity, collectively became identified as “international
criminal law.”1* Because of their declared international nature, it logically

9 See, e.g., KENNETH J. CAMPBELL, GENOCIDE AND THE GLOBAL VILLAGE 28 (2001)
(citing U.N. Secretary General Annan as stating that “the crime of genocide against
one people truly is an assault on us all”).

10 David Luban, A Theory of Crimes Against Humanity, 29 YALE J. INT'L L. 85 (2004);
CARLOS SANTIAGO NINO, RADICAL EVIL ON TRIAL vii, ix (1996); HANNAH ARENDT, THE
HumMmAN CONDITION 241 (1958).

I Genocide means a number of acts (including killing and causing serious bod-
ily or mental harm) committed with intent to destroy, in whole or in part, a national,
ethnical, racial or religious group, as such. Rome Statute, supra note 1, art. 6.

12 Crimes against humanity include a number of acts (such as murder, enslave-
ment, extermination, deportation, persecution, rape, torture, sexual slavery, enforced
prostitution, and forced pregnancy or other form of sexual violence of comparable
gravity) “when committed as part of a widespread or systematic attack directed against
any civilian population, with knowledge of the attack.” See id. art. 7.

13 Basically, war crimes constitute conduct that falls outside of the ordinary scope
of activities undertaken by soldiers during armed conflict. Whereas killing the enemy
is part of the ordinary activity of a soldier, willful murder of civilians, torture, or inhu-
mane treatment is not. Launching attacks that are disproportionate, that fail to dis-
criminate between military or civilian targets, or that are not necessary to secure a
military advantage also may constitute war crimes. War crimes cover two sorts of activ-
ities: crimes committed in international armed conflict and violations of the laws and
customs of war, a residual category applicable to internal armed conflicts. /d. art. 8.

14 Aggression is the fourth core international crime. Although within the juris-
diction of the ICG, see id. art. 5, it has neither been defined nor prescribed for the
ICC, and therefore remains incapable of being prosecuted. Nor has the ICTY or ICTR
charged the crime of aggression. Interestingly, following the 9/11 attacks there may
be a resuscitation of aggression insofar as acts of terrorism have been declared to
infringe the jus ad bellum entirely, and certain states have advocated that terrorist actors
have no claim to the protections of international humanitarian law owing to the unjust
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followed that the prosecution and punishment of these crimes could
legitimately be carried out by international institutions putatively repre-
sentative of the global community.!> Assuredly, it is often the case that
domestic institutions in places scarred by mass atrocity simply lack the
will or capacity to prosecute anyone. This creates a functional justifica-
tion for building new institutions to prosecute those responsible. But the
theoretical construction of these crimes as targeted against the interna-
tional community as a whole justified the development of international
institutions to prosecute and punish, instead of only imposing obligations
on the international community to build institutions at the local level to
shore up devastated national judiciaries. This construct of the interna-
tional community as victim legitimated international institutions as con-
duits to dispense justice and inflict punishment,!6 even in cases where the
atrocity may have been largely a matter internal to one state in which cit-
izens of the state killed their fellow citizens.

A number of such institutions have been created to operationalize
atrocity law. These include the ICC (2002),'7 ad hoc tribunals for
Rwanda (International Criminal Tribunal for Rwanda, ICTR, 1994)18
and the former Yugoslavia (International Criminal Tribunal for the for-
mer Yugoslavia, ICTY, 1993),19 special courts (such as Sierra Leone,

nature of their war. This harkens back to the approaches of war-as-crime that partly
served as a basis for prosecution at Nuremberg and largely served as a basis for pros-
ecution at the Tokyo Tribunal.

15 It also is possible for these heinous extraordinary international crimes to be
adjudicated by national courts exercising universal jurisdiction. As Leila Sadat notes:
“Application of the theory of universal jurisdiction in these cases is predicated largely
on the notion that some crimes are so heinous that they offend the interest of all
humanity, and, indeed, imperial civilization itself.” Leila Sadat, Exile, Amnesty and
International Law 23 (2005) (manuscript on file with the author).

16 HANNAH ARENDT, EICHMANN IN JERUSALEM 254, 269 (1965).

17 See supra note 1.

18 Statute of the ICTR, U.N. SCOR, 49th Sess., 3453d mtg. at 15, U.N. Doc.
S/Res/955 (1994). The ICTR, an ad hoc institution created by the Security Council,
investigates and prosecutes persons responsible for genocide and other serious viola-
tions of international humanitarian law committed in the territory of Rwanda and
Rwandan citizens responsible for genocide and other such violations committed in the
territory of neighboring states, between January 1, 1994, and December 31, 1994. Id.,
para. 1. In 1994, an extremist government headed by members of the Hutu ethnic
group fostered a populist genocide that resulted in the murder of 500,000 to 800,000
members of the Tutsi ethnic group.

19 Statute of the ICTY, S.C. Res. 827, U.N. SCOR, 48th Sess., 3217th mtg. at 29,
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2000),20 and hybrid panels or chambers (Kosovo, 2000,2! East Timor,
2000,22 and Cambodia, 2003).23

U.N. Doc. S/Res/827 (1993). The ICTY, an ad hoc institution created by the Security
Council, investigates and prosecutes persons responsible for serious violations of inter-
national humanitarian law committed in the territory of the former Yugoslavia since
1991. Id., para. 1. These conflicts involved internecine fighting among Serbs, Croats,
Bosnian Muslims, and Kosovo Albanians. In total, approximately 250,000 individuals
have been murdered in this fighting.

20 The Sierra Leone Special Court was established jointly by the government of
Sierra Leone and the United Nations to prosecute those who bear the greatest respon-
sibility for serious violations of international humanitarian law and Sierra Leonean law
committed in the territory of Sierra Leone since November 30, 1996. Statute of the
Special Court for Sierra Leone art. 1, available at http:/ /www.sc-sl.org/scsl-statute.html;
S.C. Res. 1315 U.N. SCOR, 55th Sess., 4186th mtg. at 1, U.N. Doc. S/Res/1315 (2000).

21 Special hybrid panels within the Kosovo legal system implicate international
judges and prosecutors. See United Nations Interim Administration Mission in Kosovo,
Reg. 2000/64 (Dec. 15, 2000). These special panels (also called “Regulation 64 pan-
els”) adjudicate violations of domestic criminal law that took place from May 1998 to
June 1999 in the course of the armed conflict then ongoing in Kosovo between
Kosovo separatists and the forces of the Federal Republic of Yugoslavia, but they do
not have exclusive jurisdiction over such crimes. Many of the crimes within the juris-
diction of the panels are international crimes that have been enacted in domestic law.
These include genocide, crimes against humanity, and war crimes.

22 Courts have been organized in East Timor with the assistance of United Nations
Transitional Administration in East Timor (UNTAET). On the Organization of Courts in
FEast Timor, U.N. Transnational Administration in East Timor, U.N. Doc. UNTAET/
REG/2000/11 (Mar. 6, 2000), available at http:/ /www.un.org/peace/etimor/untaetR/
Regll.pdf, amended by U.N. Doc. UNTAET Regulation 2001/25 (Sept. 14, 2001),
available at http:/ /www.un.org/peace/etimor/untaetR /2001-25.pdf. One district court
has two Special Panels for Serious Crimes with exclusive jurisdiction over “serious
criminal offenses,” namely genocide, war crimes, crimes against humanity, murder,
sexual offenses, and torture committed between January 1 and October 25, 1999. /d.,
art. 10; On the Establishment of Panels with Exclusive Jurisdiction over Serious Criminal
Offences, U.N. Transnational Administration in East Timor § 1.3, U.N. Doc. UNTAET/
REG/2000/15 (June 6, 2000), http://www.un.org/peace/etimor/untaetR/Reg
0015E.pdf. The East Timor hybrid panels therefore prosecute both core international
crimes and ordinary domestic crimes. The applicable law is both international crimi-
nal law and national criminal law. UNTAET Regulation 15, §§ 4-9. In 1999, militia
forces supported by the Indonesian army massacred over 1,000 East Timorese civilians
and engaged in a widespread campaign of deportation, property destruction, and sex-
ual violence following a plebiscite in favor of the region’s independence.

23 Khmer Rouge Trials, Annex Draft Agreement between the United Nations and the Royal
Government of Cambodia, G.A. Res. 57/223, UN. Doc. A/RES/57/223 (May 22, 2003);
Law on the Establishment of Extraordinary Chambers in the Courts of Cambodia for
the Prosecution of Crimes Committed during the Period of Democratic Kampuchea,
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Significant celebration has accompanied the creation of these insti-
tutions. To be sure, few, if any, legal scholars believe criminal trials should
be the only or entire response to mass atrocity; that said, many do ascribe
considerable transformative potential to such trials.2* This potential
echoes in other constituencies—from academics to practitioners—such
as historians, moral philosophers, and international human rights
activists.? Political actors, such as states and international organizations,
including the United Nations, endorse international criminal justice
institutions.26 Foreign policy decisionmakers, non-governmental orga-
nizers, and international development financiers mostly are quite sup-
portive as well.

available at http://www.derechos.org/human-rights/seasia/doc/krlaw.html. From
1975 to 1979, the Khmer Rouge massacred approximately 1.7 million Cambodians.
The Cambodia-U.N. agreement contemplates the formation of extraordinary legal
chambers in the Cambodian judicial system responsible for the prosecution of Khmer
Rouge leaders and others most responsible for serious violations of Cambodian penal
law, international humanitarian law and custom (including genocide), and interna-
tional conventions recognized by Cambodia committed during the period April 17,
1975, to January 6, 1979.

24 Payam Akhavan, The International Criminal Court in Context: Mediating the Global
and Local in the Age of Accountability, 97 AM. J. INT'L L. 712, 712 (2003) (noting that the
“euphoria” surrounding the ICC’s establishment creates a “sympathetic posture” that
“obscures a more critical discourse on the efficacy of managing massive atrocities in
distant lands within the rarified confines of international legal process”); Jan Klabbers,
Just Revenge? The Deterrence Argument in International Criminal Law, 12 FINNISH Y.B. INT'L
L. 249, 250 (Martti Koskenniemi ed., 2001) (noting that “we have all fallen under the
spell of international criminal law and the beauty of bringing an end to the culture of
impunity”).

25 LAWRENCE DOUGLAS, THE MEMORY OF JUDGMENT: MAKING LAW AND HISTORY IN
THE TRIALS OF THE HOLOCAUST (2001) (insisting that the legal response to crimes as
extraordinary as the Holocaust must take the form of a show trial that can serve both
the interest of justice as conventionally conceived and also a broader didactic purpose
serving the interests of history and memory); John M. Czarnetzky & Ronald J. Rychlak,
An Empire of Law? Legalism and the International Criminal Court, 79 NOTRE DAME L. REV.
55, 62 (2003) (noting that “faith in the ICC” is “held quite strongly in Western intel-
lectual circles”).

26 The U.S. government conceptually supports prosecution, punishment, and
incarceration for individual perpetrators of mass atrocity. U.S. opposition to the ICC
does not focus on the appropriateness of its paradigm, but, rather, on the prospect
that U.S. soldiers, officials, or top leaders may become its targets. Rupert Cornwell, US
Will Deny Aid to Countries that Refuse Court Immunity Deals, INDEPENDENT UK, Nov. 4, 2003
(reporting official statements made by U.S. Undersecretary of State John Bolton). In
fact, the United States has supported international criminal tribunals from Nuremberg
in 1945 to the ICTR and ICTY today. Hearing Before the House Comm. on Int’l Relations,
107th Cong. (Feb. 28, 2002) (“The United States remains proud of its leadership in
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This celebration, however, may have drowned out revealing discus-
sion that pertains to an important paradox: despite the extraordinary
nature of the criminality of mass atrocity, its methods, modalities, and
methodologies remain disappointingly ordinary. The process and pun-
ishment embodied in all of these extraordinary institutions takes the
form of third-party trial adjudication followed by incarceration. Essentially,
the “enemy of all of humankind”?7 is tried and punished no differently
than a car thief, armed robber, or cop killer under municipal criminal
law. The reasons international criminal justice institutions punish,
namely retribution, deterrence and, to a much lesser extent, reconcilia-
tion, also are borrowed from municipal criminal law. Despite the fact that
the punishment of extraordinary human rights abusers ought to pro-
mote didactic and expressive functions that reflect the differences inher-
ent between such punishment and that meted out to ordinary common
criminals, this potentially sui generis aspect of a penology for international
crime remains underdeveloped.

Although legal scholars have demarcated normative differences
between extraordinary crimes against the world community and ordinary
crimes against the local community, these same scholars largely are con-
tent to subject both to identical processes. These methodologies are
based on an assumption—and herein lies a blatant theoretical gap—of
the suitability of ordinary domestic criminal law—designed with the ordi-
nary deviant criminal in mind—to the perpetrator of mass atrocity, who
really is not so deviant.

Whereas Bassiouni’s immediate concern is one in which interna-
tional criminal law must strive to develop its own voice given its currently
blended doctrinal nature, a different set of concerns—ones that I hope
to bring to the discussion—attach to a central figure of international

supporting the two ad hoc tribunals and will continue to do so in the future”) (state-
ment of Pierre Prosper, U.S. Ambassador at Large for War Crime Issues); GARY
JONATHAN BAsS, STAY THE HAND OF VENGEANCE: THE POLITICS OF WAR CRIMES TRIBUNALS
24 (2000) (discussing U.S. involvement in promoting due process for Nazi war crimi-
nals). This does not deny that, at present, the United Nations is pressuring the ad hoc
tribunals to complete their work by 2008. S.C. Res. 1503, U.N. SCOR, 58th Sess.,
4817th mtg., U.N. Doc. S/Res/1503 (2003); Nancy Amoury Combs, Iniernational
Decisions, 97 AM. J. INT'L L. 923, 935 (2003). Although U.S. responses to terrorism may
foreshadow growing reserve on its part regarding the merits of criminal punishment
as a response to this kind of mass violence, the United States remains quite support-
ive of the role of criminal process and punishment in Iraq’s political transition.

27 Luban, supra note 10, at 85, 90.
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criminal law—the enemy of all humankind sitting in the dock. The per-
petrator of mass atrocity may differ fundamentally from the common
criminal since the extraordinary crimes may support a social norm in the
places where they are committed. In some cases, this may be a massive
national norm legitimated through the legislative and judicial apparatus
of the state. Whereas for the most part ordinary crime deviates from gen-
erally accepted social norms in the place and at the time it was commit-
ted, extraordinary crime has an organic and group component that
makes it not so obviously deviant in place and time (although it certainly
deviates from jus cogens norms and basic conceptions of human decency
and, thereby, becomes manifestly illegal). Perpetrators of serious inter-
national crimes generally belong to a collective that shares a mythology
of ethnic, national, racial, or religious superiority, perhaps even mes-
sianism.28 In fact, in certain circumstances, those who commit extraordi-
nary international crimes are the ones conforming to social norms,
whereas those who refuse to commit the crimes choose to act deviantly.2?
David Luban writes that “we judge right and wrong against the baseline
of whatever we have come to consider ‘normal’ behavior, and if the norm
shifts in the direction of violence, we will come to tolerate and accept vio-
lence as a normal response.” This does not suggest that the perpetrator
of banal violence should be exonerated—quite the contrary—but, rather,
that imaginative, wide-ranging, and innovative modalities to secure
accountability ought to be considered.

To be sure, not all ordinary crime is viewed as deviant by all people.
Many scholars rightly feel that certain behavior that is criminalized in
national contexts—for example, hate crime, drug offenses, white-collar
crime, gang activity, and organized crime—correspond rather closely
with the social norms prevalent in certain sub-statal communities and
might suggest that life within these communities bears some resemblance
to the contexts of extraordinary violence I explore. I'm certainly open to
this line of thinking; in any event, my purpose here is not to revisit the
suitability of deviance theory to ground all criminal sanction in domestic
contexts. That said, I firmly believe that brutalities such as murder, tor-

28 Immi Tallgren, The Sensibility and Sense of International Criminal Law, 13 EUR. J.
INT'L L. 561, 573 (2002).

29 Jd. at 575.

%0 David Luban, Liberalism and the Unpleasant Question of Torture 28 (2005) (manu-
script on file with the author).
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ture, and sexual violence deviate materially more from social norms in
ordinary polities than they deviate from social norms in places afflicted
by breakdown and mobilization such as in genocidal societies or other
places where the state or ethnicity mandates, legalizes, or normalizes vio-
lence, thereby making it banal, vulgar, and popular. In those few areas of
domestic activity where individual deviance may be obfuscated by group
ordering, I certainly would welcome criminological, preventative, and
penological developments that recognize the influence of the group as a
social agent and the structural nature of criminogenic conditions.

To recapitulate, international criminal law disappointingly borrows
from and transplants the rationalities of domestic criminal law to a con-
text that is materially different.

I argue that the dependent nature of international criminal justice
accounts for some of its shortcomings. In this specific chapter, I focus on
the difficulties it experiences in attaining its penological goals. These goals,
too, are borrowed from the familiar, namely the domestic: principally, they
are retribution and general deterrence.3! These rationales emerge from

31 Prosecutor v. Blagoje Simic et al., Case No. IT-95-9 (ICTY Trial Chamber, para.
1059 (Oct. 17, 2003) (“The jurisprudence of the Tribunal [ICTY] emphasizes deter-
rence and retribution as the main general sentencing factors.”); Judgment and
Sentence, Prosecutor v. Rutaganda, Case No. ICTR-96-3, para. 456 (Feb. 2, 1999), affd,
ICTR Appeals Chamber, May 26, 2003 (Int’l Crim. Trib. for Rwanda) (“[I]t is clear
that the penalties imposed on accused persons found guilty by the Tribunal must be
directed, on the one hand, at retribution of the said accused, who must see their
crimes punished, and over and above that, on the other hand, at deterrence, namely
to dissuade forever, others who may be tempted in the future to perpetrate such atroc-
ities by showing them that the international community shall not tolerate the serious
violations of international humanitarian law and human rights.”); Prosecutor v. Joni
Marques et al. (Los Palos Case), Case No. 09/2000 (Dec. 11, 2001), Dili District Court,
Special Panel for Serious Crimes, Short Version of Judgment para. 342 (“The penal-
ties imposed on accused persons found guilty by the Panel are intended, on the one
hand, as retribution against the said accused, whose crimes must be seen to be pun-
ished (punitur quia peccatur). They are also intended to act as deterrence; namely, to
dissuade forever, others who may be tempted in the future to perpetrate such atroci-
ties by showing them that the international community shall not tolerate such serious
violations of law and human rights (punitur ne peccetur.”)). For further treatment of
deterrence and retribution as the two major motivations behind sentencing perpe-
trators of mass atrocity, see Prosecutor v. Krstic Case No. IT-98-33-T, para. 693 (Aug. 2,
2001); Prosecutor v. Serushago, Case No. ICTR-98-39-S, para. 20 (Feb. 5, 1999);
Judgment and Sentence, Prosecutor v. Kambanda, Case No. ICTR-97-23-S, para. 28
(Sept. 4, 1998); Prosecutor v. Furundzija, ICTY Trial Chamber, Case No. IT-95-17/1-T,
para. 288 (Dec. 10, 1998); Prosecutor v. Musema, Case No. ICTR-96-13-T, para. 986
(Jan. 27, 2000); Prosecutor v. Todorovic, Case No. IT-95-9/1, paras. 28-29 (July 31,
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the positive law and jurisprudence of international criminal justice institu-
tions and are offered to justify incarceration as punishment.

It may be helpful at this point to clarify exactly how these institutions
punish those deemed to be enemies of all humankind. Essentially, under
international criminal law, punishment entails incarceration in prison
facilities of those countries that agree to host such prisoners. As for
length of sentence, I have conducted a survey of the sentences of those
institutions currently convicting offenders.?? At the time of writing, the
ICTR has sentenced about 20 individuals. There have been 11 life sen-
tences, six sentences of over 25 years’ imprisonment, and three sentences
of between ten and 15 years. The ICTY has issued approximately 50 con-
victions, 30 of which are final and 20 subject to appeal (by both the
defendant and the prosecution). The mean sentence among finalized
sentences is 13.9 years; the median is 12 years. Both the current mean
and median are shorter than what they were in 2002 and 2003. The
Special Panels adjudicating atrocity in East Timor have issued a mean
sentence of 14.2 years for the international crimes within their jurisdic-
tion. Here, too, there has been a decline in the mean length of sentence
since 2003.

Let me add an important observation that I draw from this empirical
survey. There are significant inconsistencies—both cardinally and ordi-
nally—in terms of punishing similarly situated offenders within institutions
and also among institutions. As I have argued elsewhere, these inconsis-
tencies arise from the fusion of judicial discretion and a lack of a sentenc-
ing framework or heuristic in either the positive law or the jurisprudence.3
Although there is some indication that the sentencing jurisprudence of
international criminal justice institutions is deepening in depth and rigor,
it still remains confusing, unoriginal, and unpredictable.

This, then, sets the stage for this chapter to engage with its second
theme, namely how does this under-theorizing affect the ability of inter-

2001); Prosecutor v. Krnojelac, Case No. IT-97-25, para. 508 (Sept. 17, 2003);
Prosecutor v. Mateus Tilman, Case No. 08/2000 (Aug. 24, 2001), Prosecutor v. Joni
Marques et al., supra, at para. 68.

32 Mark A. Drumbl, Collective Violence and Individual Punishment: The Criminality of
Mass Atrocity, 99 Nw. U. L. REv. 25-26 (2005). I do not include the Kosovo Panel sen-
tences in this chapter (they are included in the broader empirical survey, in Drumbl,
supra) as there have been few convictions for international crimes, many of those con-
victions remain subject to appeal, and the data is incomplete.

3 Id. at 27.
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national criminal justice institutions to attain the goals they—and inter-
national criminal law doctrinally—ascribe to punishment? The results are
vexing. Let us begin with the primary of the two goals, retribution, and
then move on to the second, general deterrence.?*

For the retributivist, criminals are to be punished because they
deserve it.>® Punishment rectifies the moral balance and, consequently,
it is to be proportionate to the gravity and nature of the offense.? The
retributive aspirations of international criminal justice institutions are
problematized in a number of ways. I count six, to be specific.

First, the punishment of extraordinary multiple international crimes
is often less severe than the punishment levied for a single ordinary
crime (i.e., murder, aggravated assault, sexual violence) in many munic-
ipal jurisdictions.

Second, the sentences levied for extraordinary international crimes
by international tribunals often in practice are shorter in duration and
severity than the sentences levied for extraordinary international crimes
by national courts in cases where there is overlapping jurisdiction.
Rwanda provides a stark example. Whereas leaders of the genocide in
the ICTR docket face a maximum term of life imprisonment, lower-level
offenders facing prosecution in Rwanda can (and have been) sentenced
to death. Moreover, the conditions of imprisonment at ICTR-approved
facilities are significantly higher than those within Rwandan correctional

34 International criminal law evidences a preference for retributive motivations.
Ralph Henham, The Philosophical Foundations of International Sentencing, 1(1) J. INT'L
CRIM. JUST. 64, 69, 72 (2003); BASSIOUNI, supra note 2, at 689. Retributive concerns
dominate the factors international criminal law institutions view as “aggravating” or
“mitigating” in the imposition of sentence. These factors mostly attach to the extent
of the wrongdoer’s culpability, blameworthiness, immorality, and desert. In fact, when
counsel for one defendant urged the ICTY Appeals Chamber to reconsider a Trial
Chamber sentence based on a “trend in international law” away from retribution, the
Appeals Chamber sharply disagreed. Prosecutor v. Kunarac, Case No. IT 96-23/1-A,
para. 385 (June 12, 2002). The Appeals Chamber found this “alleged” trend to be
unsubstantiated and instead underscored the importance of retribution as a general
sentencing factor. Id.

35 IMMANUEL KANT, THE METAPHYSICAL ELEMENTS OF JUSTICE (John Lord trans.,
1965).

36 Prosecutor v. Akayesu, Sentencing judgment, Case No. ICTR-96-4-S, para. 40
(Oct. 2, 1998) (“a sentence must reflect the predominant standard of proportionality
between the gravity of the offence and the degree of responsibility of the offender.”)
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facilities. On a related note, many perpetrators of violence in Rwanda are
HIV-positive. So too are many of the victims, who often were deliberately
infected. At the ICTR, prisoners who are HIV-positive receive an excel-
lent level of health care and access to medication that few, if any, of the
victims can claim.?? Although punishing these perpetrators is supposed
to voice retribution, this same punishment keeps perpetrators alive to
enjoy a quality of life that exceeds that of victims and might well exceed
that which they would experience were they not to be punished at all.
There is a similar concern regarding the retributive value of the pain and
punishment inflicted by the ICTY. In the recent plea bargain sentence of
Biljana Plavsic, a senior Bosnian Serb leader known as the Serbian Iron
Lady, “victims reacted with predictable outrage” at the fact that “Plavsic
was sent to serve her term in a posh Swedish prison that reportedly pro-
vides prisoners with use of a sauna, solarium, massage room, and horse-
riding paddock, among other amenities.”?8

Third, retribution can become redundant: the massive nature of
crime cannot be reflected in punishment owing to the existence of
human rights standards, which form an important part of international
criminal law. If international criminal law proportionately were to fulfill
its retributive aspirations it would likely impair other normative aspira-
tions, in particular those adumbrated by international human rights law.

Fourth, assigning retributive blame can quickly take the sentencer
down the road of hairsplitting. Is Eichmann more worthy of punishment
than Pol Pot, and is Pol Pot more worthy of punishment than Slobodan
Milosevic or than Foday Sankoh? Is the violence in Rwanda more worthy
of punishment than the violence in the former Yugoslavia or in East
Timor? It seems difficult to differentiate these shades of evil, yet this is
precisely what international criminal justice institutions have done by
punishing perpetrators of violence in Rwanda more harshly than those
in the former Yugoslavia and those in East Timor slightly more harshly
than those in the former Yugoslavia but considerably less so than those
in Rwanda. To this end, the praxis of international institutions reveals a
problematic inter-conflict assessment of the various gravity of each con-
flict. Moreover, there is vagueness and indecision regarding various lev-
els of desert within specific conflicts. Even in the one area in which there
would seem to be a basis for retributive differentiation, namely one’s

37 DAVID CHUTER, WAR CRIMES: CONFRONTING ATROCITY IN THE MODERN WORLD 222
(2003).

38 See Combs, supra note 26, at 936.
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position within the chain of command (i.e., the leader is more deserving
of punishment than the lower-level thug), there is no consistent pattern
of sentencing that views subordinate position as a mitigating factor affect-
ing the quantum of sentence. In principle, international criminal tri-
bunals have not staked out a consistent penological position when it
comes to sentencing leaders as opposed to subordinates. In fact, an ICTY
Trial Chamber noted that the case law “does not evidence a discernible
pattern of . . . imposing sentences on subordinates that differ greatly
from those imposed on their superiors.”?

The retributive value of punishment by international tribunals, fifthly,
is undermined by the intractable contingency, discretion, and selectivity
of international legal process. This leads to a result where so little of that
which deserves punishment actually is punished. There are a number of
reasons for this. They include power politics: namely, why is atrocity in
the Congo and Rwanda judicialized but not in Chechnya or Tibet? They
include resource management constraints facing international institu-
tions, which lead to an exercise of prosecutorial discretion in favor of
pursuing cases on the basis of the likelihood of conviction, or on the
minimization of negative political fall-out, instead of the gravity of the
offense charged.*’ Political contingency also is manifested in the often
arbitrary timelines selected as the temporal jurisdiction of the various tri-
bunals, in particular the ad hoc or specialized tribunals, that may not be
tied to the gravity of the harm but the politics of judicialization.*! Large
numbers of killers and killings are therefore left unexamined. In the end,
so few who deserve punishment ever are punished. Although these forms
of politicization plague all legal systems—and prevail upon even the most
sophisticated domestic systems—they are particularly acute in the inter-
national context.

39 Prosecutor v. Krstic, Case No. IT-98-33-T, para. 709 (Aug. 2, 2001) (conclusion
left undisturbed on appeal).

40 See generally Drumbl, supra note 32, at 60-64 (discussing politicization and the
exercise of prosecutorial discretion at the ICC).

41 SeeJose E. Alvarez, Crimes of States/Crimes of Hate: Lessons from Rwanda, 24 YALE J.
INT'L L. 365, 397-99 (1999) (discussing Rwanda); Suzanne Katzenstein, Hybrid
Tribunals: Searching for Justice in East Timor, 16 HARv. HUM. RTS. J. 245, 274 (2003) (dis-
cussing East Timor). Katzenstein specifically concludes that “limiting the investigations
exclusively to referendum-related violence of 1999, despite a mandate that provides
for jurisdiction over acts committed during a much broader time frame, was not sim-
ply a decision based upon resource constraints. Rather, it was also motivated by a con-
cern that a more expansive inquiry could lead to the indictment of U.S. officials who
countenanced the Indonesian invasion and helped to equip and train the Indonesian
military both prior to and throughout the occupation”). /d.
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Finally, there is the growing recourse to the plea bargain. Here, pun-
ishment becomes disconnected from desert or gravity and contingent
upon what you know and who you’re willing to testify against. This is
most pronounced in the practice, quite au courant at the ICTY, of charge
bargaining, which Ralph Henham and I explore in greater detail else-
where and which impedes the penological aspirations of the ICTY while
addressing certain managerial or bureaucratic imperatives.+2

Let us now consider general deterrence as a justification for the pun-
ishment currently inflicted by international criminal justice institutions.
General deterrence suggests that the purpose of prosecuting and pun-
ishing those who commit mass atrocity is to dissuade others from doing
so in the future.*® From a deterrence perspective, punishment is inflicted
not because the offender deserves it, but because punishment has a
consequential or utilitarian value, in this case the value of minimizing
recidivism. Assuredly, there are other consequentialist rationales to
punishment. These include rehabilitation, incapacitation, and reconcili-
ation. However, the place of these within the practice of international
sentencing, although growing, still remains marginal.

General deterrence as a punishment rationale suffers from a num-
ber of important challenges. First is the acutely low chance of a perpe-
trator ever getting caught. This chance is much more remote for a
perpetrator of extraordinary international crime than it is for a perpe-
trator of ordinary domestic crime. Although the probability that enemies
of humankind will get caught are higher today than they were preceding
the operationalization of the international criminal justice infrastructure,
they still remain tiny. As criminologists have taught us, it is the likelihood
of getting caught, rather than the severity of sentence or ostracism that
results from being punished, that truly influences behavior.

Second, and much more problematic, is the unproven assumption
of perpetrator rationality in the context of mass violence. This is so for

4 Ralph Henham & Mark Drumbl, Plea Bargaining at the International Criminal
Tribunal for the former Yugoslavia, 16 CriM. L.F. 49 (2005).

4 Specific deterrence implies that punishing the offender will deter that offender
from reoffending in the future. The international criminal tribunals do not ascribe
much importance to this sentencing rationale. See, ¢.g., Prosecutor v. Kunarac and oth-
ers, Case No. IT-96-23-T, para. 840 (Feb. 22, 2001) (holding that “the likelihood of per-
sons convicted here ever again being faced with an opportunity to commit war crimes,
crimes against humanity, genocide or grave breaches is so remote as to render its con-
sideration in this way unreasonable and unfair”).
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two reasons: one affective, the other utilitarian. Let’s look at the affective
reason first. In many places where conflict is actual or imminent, perpe-
trators want to belong to a group movement. As Robert Kaplan notes,
violence may invoke meaning and liberation for such individuals.# They
want the movement to succeed and often believe that they are doing
good by committing evil. In terms of the utilitarian reason, in many
places where there is societal breakdown and mobilization (which gen-
erally are conditions precedent to massive violence) it is reasonable to
join a side, because if a person chooses not to do so that person will have
no group to turn to for protection. In this context, the prospect that fear
of eventual punishment by an international criminal tribunal will trump
the short-term need for self-preservation is dubious at best.

Last, only a handful of individuals ever face prosecution for their
individual criminal responsibility, thereby leaving the masses unaccount-
able. This strikes me as odd since participation by and acquiescence of
the masses is the singularly most determinative condition precedent to
mass atrocity. There are cases such as Nazi Germany, Rwanda, and Sierra
Leone where conflict entrepreneurs publicly exhorted violence and sub-
stantial numbers of ordinary people ordinarily disconnected from the
political process actively committed the acts in question with the acqui-
escence or complicity of many more individuals. Violence truly becomes
massive only when neighbors draw the shades, citizens avert their gaze,
co-workers unquestioningly assume suddenly vacant positions, people
cross the street to avoid piles of corpses, and sycophants move into newly
emptied apartments. Although broad participation is a condition prece-
dent to mass violence, this level of responsibility is ignored by the crimi-
nal law.

In fact, application of international criminal justice to situations
where massacre is civic duty, and elimination an ecology, perpetrates one
myth and one deception. The myth is that a handful of people are
responsible for endemic levels of violence. The deception is the sub-
merging of the role of international agents, foreign governments, and
colonial interventions in creating conditions precedent to violence.

The third step of this chapter is a prescriptive one, namely, where do
we go from here? I offer a number of modest suggestions for the theory
and praxis of international criminal law.

44 ROBERT D. KAPLAN, THE COMING ANARCHY 44-45 (2000).
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It is my belief that collective violence cannot be rigorously analyzed
without considering the effects of the collective on the individual.
Participants may be captives of social norms; at a minimum, they cer-
tainly are captivated by those norms. The breadth of these norms may be
such that the violence itself, as Hannah Arendt provocatively noted, may
be nothing more than banal in the time and place where it is commit-
ted.® Paradoxically, persons with a weakened sense of individual respon-
sibility and independence commit crimes that international criminal
justice institutions call more serious than ordinary domestic crimes.#
Does this not contradict the criminology of ordinary crime that interna-
tional criminal law adopts as a self-rationalization insofar as culpability in
ordinary crime derives from the extent of the perpetrator’s voluntary
independent participation in the crime?

International lawyers would do well to actively debate broader
approaches to collective responsibility, including those envisioned by
social norm theorists, who posit that group sanctions work insofar as
group members are in an advantageous position to identify and monitor
the behavior of conflict entrepreneurs and control their own responses
to this behavior.#” Since the criminal law does not reach acquiescent
group members, they have little incentive to cabin the behavior of con-
flict entrepreneurs or their reactions thereto, particularly in the pre-
conflict stage. Group members therefore become unaccountable bene-
ficiaries of the violence instead of potential gatekeepers. On the other
hand, collective sanction incentivizes group members to monitor and
marginalize the conduct of conflict entrepreneurs.

This may open the door to a fruitful consideration whether we would
be well-served by a move beyond liberalism’s preference on the individ-
ual as the determinative unit of action in group behavior and, more
specifically, revisit international criminal law’s assumption of the indi-
vidual as the preferred unit of action,*® an assumption that Bassiouni

4 Arendt, supra note 16, at 252.

4 An East Timor panel recognized this nuance but then sentenced the individual
perpetrator (a head of a militia contingent) to seven years of imprisonment for abduc-
tion and murder as a crime against humanity. Prosecutor v. Agustinho Atolan, Case
No. 3/2003, para.23 (Dili Dist. Ct. Serious Crimes Spec. Panel, June 9, 2003).

47 Daryl J. Levinson, Collective Sanctions, 56 STAN. L. Rev. 345, 348 (2003).

4 International criminal law adopts what George Fletcher calls the “liberal idea
that the only true units of action in the world are individuals, not groups.” George P.
Fletcher, Collective Guilt and Collective Punishment, 5 THEORETICAL INQUIRIES L. 163, 163
(2004).
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(among many others) supports.* This inquiry could be undertaken
within the context of interrogating broader forms of accountability that
encompass restorative, reparative, and collective justice, along with a nec-
essary review of the actions and omissions of international organizations
and state governments. These accountability methods, although perhaps
casting a shadow of collective guilt that many international lawyers find
discomfiting, may also serve as modalities that could facilitate the devel-
opment of the didactic and expressive values of prosecution and
punishment of extraordinary international crimes. Expressivism, in par-
ticular, could become a more important aspiration for international crim-
inal law and justification for punishment but has not garnered much
traction in the jurisprudence of international criminal justice institu-
tions.”Y Encouraging heterogeneous remedies might diversify the partic-
ipants in the transitional justice endeavor, thereby promoting other goals
essential to combating impunity. In addition to narrating the history of
violence and authenticating the record (the didactic value of punish-
ment) and affirming the importance of stigmatizing evil even when evil
becomes banal (an expressive function), these diverse remedies can pro-
mote victims’ rights to know what happened to them, their loved ones,
and their fellow citizens and also engage in providing reparations, com-
memorations, and, among those responsible, a sense of remorse.5! These
multi-faceted responses also may facilitate the incorporation of the local
and, thereby, help build international justice from the bottom up
through diffuse heterogeneous methods instead of top down through
homogenous adversarial criminal justice.

In conclusion, as atrocity law matures, the time is ripe to shed its bor-
rowed doctrinal stilts and transcend the trap of deviance. A sustained
process of critique and renewal may provide international criminal pun-
ishment with its own conceptual and philosophical foundations. The goal
of the international lawyer should not be to blindly protect fledgling
international institutions out of a sense of bureaucratic territoriality or
loyalty to international governance. Rather, the goal should be to
improve extant institutions so that they are more relevant to lives lived
locally while admitting that the value of the international is not neces-
sarily better than that of the domestic or local.

19 BASSIOUNI, supra note 2, at 685.
50 Drumbl, supra note 32, at 68-73 (discussing expressivism).

51 Stephanos Bibas & Richard A. Bierschbach, Integrating Remorse and Apology into
Criminal Procedure, 114 YALE L.J. 101 (2005) (positing that remorse and apology should
me more explicitly and actively incorporated into the criminal law).
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It is completely understandable that international criminal law is not
yet fully its own discipline. After all, the field is young and, as Bassiouni
notes, in a nascent stage.5? By informing itself from an eclectic variety of
sources that reflect the complexity of mass atrocity, international crimi-
nal law can move beyond its youthfulness. To fail to grow runs the risk
that, to draw from Bassiouni’s own words, international criminal law over
time amounts to little more than superficial “Potemkin justice.”3

52 BASSIOUNI, supra note 2, at 685.
53 Id. at 703.



CHAPTER 2
A MODERN PERSPECTIVE ON
INTERNATIONAL CRIMINAL LAW:
ACCOUNTABILITY AS A META-RIGHT

Anja Matwijkiw* and Bronik Matwijkiw**

This chapter is an attempt to identify the various parameters that are
needed in order to make sense of M. Cherif Bassiouni’s interpretation of
the right to accountability as a derivative meta-right, that is, a right that fol-
lows from the existing body of legally binding norms and that, at the same
time, manifests itself as an aspiration and a requirement that adds an extra-
systematic and normative content to international criminal law. As account-
ability originates, in the final analysis, in the idea of an implied social
contract, it can be said to crisscross the traditional distinction, if not
dichotomy, between legal positivism and natural law theory.

One recent example of Bassiouni’s visionary jurisprudence is the
Chicago Principles on Post-Conflict Justice, which he drafted together with
scholars and experts from International Human Rights Law Institute
(Chicago, USA), Chicago Council on Foreign Relations (Chicago, USA),
Instituto Superiore Internazionale di Scienze Criminali (Siracusa, Italy),
and Association Internationale de Droit Pénal (Paris, France).! The doc-

* Anja Matwijkiw (Ph.D. University of Cambridge, UK) is Assistant Professor,
Indiana University Northwest.

** Bronik Matwijkiw is Residential Assisting Visiting Professor, Department of
Philosophy, Creighton University.

L The Chicago Principles on Post-Conflict Justice, International Human Rights Law
Institute (Chicago, USA), Chicago Council on Foreign Relations (Chicago, USA),
Instituto Superiore Internazionale di Scienze Criminali (Siracusa, Italy), and
Association Internationale de Droit Pénal (Paris, France), draft revision (Mar. 1,
2005), (M. Cherif Bassiouni & Daniel Rothenberg eds.) (on file with editors). In addi-
tion to this, M. Cherif Bassiouni and Daniel Rothenberg are co-authors of the
Introduction and Related Text.

Reviewing the earlier drafts of the Chicago Principles on Post-Conflict Justice, it is
noticeable that the latest draft revision is substantially less legalistic, thus adding sig-
nificantly to its practical application value.

19
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ument in question can be interpreted as a guideline, in the first instance,
a moral or prescriptive norm for individual states, as well as the United
Nations. The reason for this owes to the fact that the most comparable
alternative, produced under the auspices of the United Nations, is less
adequate than the independent document. The Commission on Human
Rights and the Economic and Social Council have approved various steps
by the Sub-Commission on Prevention of Discrimination and Protection
of Minorities, steps taken between 1985 and 1997, toward the adoption,
by the General Assembly, of the Set of Principles for the Protection and
Promotion of Human Rights through Action to Combat Impunity.? Because of
the historical link between the Set of Principles and the Vienna Declaration
and Program of Action (1993), which refers to impunity and the need to
combat it, the perspective of the relevant U.N. document is narrow by
virtue of a lack of due consideration of the notion of post-conflict justice
in a context of accountability—as opposed to impunity. Furthermore, the
independent study that Professor Diane Orentlicher conducted in 2004,
in an effort to assess the Set of Principles as standards and, if necessary, offer
recommendations in the light of practical application needs, explicitly
cites Bassiouni as a source of “recent jurisprudence” on the right to repa-
ration.? Having served as an independent expert of the Commission on
Human Rights on that same matter, the reference to Bassiouni and his
scholarly work may not seem surprising, especially since he is also a co-
architect of the International Criminal Court (ICC).* Nevertheless, there
is a difference between making available one’s expertise and, on the
other hand, enjoying trust to the extent where one’s scholarly work is

2 U.N. Commission on Human Rights, Sub-Commission on Prevention of
Discrimination and Protection of Minorities, Question of the Impunity of Perpetrators of
Violations of Human Rights (Civil and Political): Revised Final Report, 49th Sess., Item 9,
U.N. Doc. E/CN.4/Sub.2/1997/20/Rev.1 (Oct. 2, 1997). This document is sometimes
referred to as: the Set of Principles.

It should be noted that, in 1997, the Set of Principles was submitted to the
Commission on Human Rights by Louis Joinet in his capacity as Special Rapporteur
of the Sub-Commission on Prevention of Discrimination and protection of Minorities
on the question of impunity of perpetrators of human rights (civil and political).

3 U.N. Commission on Human Rights, Independent Study on Best Practices, Including
Recommendations, to Assist States in Strengthening their Domestic Capacity to Combat All
Aspects of Impunity, 60th Sess., Item 17, at 5, 19, U.N. Doc. E/CN.4/2004/88 (Feb. 27,
2004).

4 U.N. Commission on Human Rights, Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of [Gross] Violations of International Human Rights
Law and [Serious] Violations of International Humanitarian Law, 60th Sess., Item 11,
Appendix I, at 15, U.N. Doc. E/CN.4/2004/57 (Oct. 24, 2003).
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perceived as authoritative for the purpose of directing, developing, and
making new law.

Some theorists might claim that there is an element of competition
between the Chicago Principles on Post-Conflict Justice and the U.N. Set of
Principles for the Protection and Promotion of Human Rights through Action to
Combat I'mpunity. Others might reply, and the authors of this article con-
cur, that talk about competition misses the essential point, which is that
the two documents in question take two different perspectives. Like the
U.N. document, the independent document is the outcome of an evolu-
tion of ideas that have been processed and tested in reality, for example,
truth commissions. However, unlike the U.N. document, the Chicago
Principles on Post-Conflict Justice takes a (more) progressive perspective,
with a view to securing a new kind of society or state, one that is willing
to go beyond the notion of combating impunity defined as “the impos-
sibility, de jure or de facto, of bringing the perpetrators of human rights
violations to account—whether in criminal, civil, administrative, or disci-
plinary proceedings” to political account of needs that were not
addressed appropriately by the former rule or system.> Whereas the Set of
Principles supports a broad notion of action to combat impunity, the
Chicago Principles on Post-Conflict Justice does not reduce accountability to
a “no impunity” policy, although it certainly embraces the implied broad
notion of action to combat impunity. The point is (once again) that, as a
notion of accountability, a “no impunity” policy is too narrow. Following
the independent document, accountability is a broad notion that, as a
principle, encompasses any aspect of post-conflict (re-)construction that
is necessary in order to create a responsible society, a society that makes
it impossible to put basic human rights at risk in the first instance. That
is the real measure of adequacy.

Pragmatically speaking, the United Nations has every reason to be in
favor of the Chicago Principles on Post-Conflict Justice. However, first, the U.N.
has to correct its own perspective, from combating impunity to account-
ability. This is not to say that the United Nations has no individual rep-
resentatives who take a perspective that emphasizes accountability. As it
happens, the Secretary-General, Kofi Annan’s 2004 report to the Security
Council proves that the very top of the hierarchy is in search of “a com-
mon language of justice for the United Nations” and that, furthermore,
the best language, so his report assumes, is accountability.6 Annan’s

5 Supranote 2, at 16.

6 Kofi Annan, The Rule of Law and Transitional Justice in Conflict and Post-Conflict
Societies: Report of the Secretary-General to the Security Council, at 2, U.N. Doc. S/2004/616
(Aug. 3, 2004).
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notion of accountability begins before anything has gone wrong in that
he requires “accountability to the law,” a notion that is so broad that it
can be replaced with “the rule of law” defined as a substantive and for-
mal human rights system.” To secure accountability is, first and foremost,
to secure that states recognize human rights and, if these are violated, a
“victim-centered approach” or perspective should be taken so as to max-
imize justice.® In this way, Annan agrees with Bassiouni that the right to
accountability is for the sake of the victims while he may not necessarily
share his view on the theoretical foundation for that same right. Whether
he does or does not, Bassiouni’s general jurisprudence is characterized
by a strong emphasis on practical application and, therefore, his overall
interest is to see justice done. However, it takes a certain kind of theory
to secure that a rule of law is also a rule of justice. It is true to say that, in
order to accomplish the best outcome, theory matters. Although there
are a number of significant overlaps between Annan and Bassiouni’s per-
spectives, the additional step that Bassiouni takes, namely his contribu-
tion to general jurisprudence, means that his broad pro-accountability
perspective is guided by parameters that must also be given due consid-
eration for the purpose of assessing the Chicago Principles on Post-Conflict
Justice.

. PARAMETERS FROM GENERAL JURISPRUDENCE

At the level of general jurisprudence, there is a difference of sub-
stance between the two main positions that guide Bassiouni’s analysis of
international criminal law, that is, legal positivism and natural law theory,
as mentioned in the introduction. It is particularly important to pay
attention to certain key issues that pertain to the philosophical, logical,
and abstract aspects of the analysis in question, such as defining the
notion of law proper; formulating criteria for different types of rights;
determining what counts as the ultimate source of validity; and, last but
not least, conceptualizing justice in terms of an immanent and relative
or, alternatively, a transcendental and universal phenomenon. All of
these issues are of direct relevance and importance for a clear compre-
hension of Bassiouni’s parameters.

Legal positivism is the theory that says that there exists only one law,
namely the legal law, the binding force of which is established through

7 Id. at 4.
8 Id at2,17.
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convention. Hence, only legal law has status as law proper.? The validity
of this is derived from the human or man-made system of norms, in the
first instance, from the judicially posited norms (compare legal rules or
laws) and, ultimately, from the political system, that is, the official ideol-
ogy, democratic or non-democratic, that prevails in a place, P, where P
traditionally and typically stands for a particular nation-state.! Therefore,
a rule of law is, in one important sense, identical with a rule of might.
That granted, modern and moderate versions of legal positivism, which
are characterized by their willingness to incorporate a certain minimum
of natural law components,!! contrary to realism,!? as well as classical and

9 Subject to certain qualifications outside of the realm of convention, for exam-
ple, natural laws such as the law of gravity.

10" Democratic if the convention results from majority consensus; non-democra-
tic if the convention results from a one-man command (compare autocracy) or a one-
class edict (compare oligarchy).

I This is true of both M. Cherif Bassiouni and Herbert L.A. Hart, whose positions
are analyzed and compared in this article.

12- Throughout this article, “realism” stands for the international law analogy to
legal realism, which was designed for national law. As an analogy, realism presents
some important differences by virtue of Otto von Bismarck, Hans Morgenthau, and
Henry Kissinger’s influence, especially pertaining to the incorporation of power poli-
tics. See Siegfried Wiessner & Andrew R. Willard, Policy-Oriented Jurisprudence 44 GER-
MAN Y.B. INT'L L. 99 (2001). As power politics is reality politics or realpolitik, realism is
first and foremost an analogy to this phenomenon, which, incidentally, inspired
Friedrich Nietzsche’s criticism of the right is might dictum—although it is also true that
his theory has often been misused by realism. See FRIEDRICH NIETZSCHE, BEYOND GOOD
AND EVIL 76 (Marion Faber trans., 1999).

The distinction between American legal realism and Scandinavian legal realism,
which is recognized by experts on general jurisprudence, does not apply to the
broader points that are made in this chapter. That said, Scandinavian legal realism is
somewhat under-represented in American jurisprudential discourse.

One of the leading proponents of Scandinavian legal realism, Alf Ross, is best
known for his theory of prognosis whereby the characteristic features of legal state-
ments are analogized to the natural sciences. Theoretically, Ross’s line of reasoning is
much more speculative and logical than the concept of predictions that, for example,
Oliver Wendell Holmes (compare American legal realism) accommodates.

For an account of some of the main problems and challenges pertaining to
Scandinavian legal realism, see Bronik Matwijkiw, The Liar in Constitutional Law, in PLU-
RALISM AND Law 88 (Arend Soeterman ed., 2004). See also Bronik Matwijkiw, Self
Amendment, 5 JURISTEN [THE LAWYER] 200 (2000) (also Web publication by the Danish
Archive on National Law, http://www.themis.dk/synopsis/docs/statsret.html). See also
Bronik Matwijkiw, The Controversy of Predictions, 5 TIDSSKRIFT FOR RETTSVITENSKAP [JOUR-
NAL OF LEGAL SCIENCE] 874 (1998). For a commentary on Bronik Matwijkiw’s position,
see ALF ROss: KRITISKE GENSYN 28-30 (Jacob Holtermann & Jesper Ryberg eds., 2006).
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radical versions of legal positivism, claim that if right de jure (or, more
generally, the law) “is” merely a matter of might, then right de jure (or the
law) “is not,” for the same reason, legitimate. What is meant by “legiti-
mate” is “moral” or “just.” Furthermore, if right de jure (or the law) is
deemed or judged “not legitimate,” then it follows that it ought not exist
although it actually exists here and now—in place P—in the real world.
Legal cum immoral or unjust norms that exist as facts have descriptive but
not prescriptive force. This is to say that they cannot be recommended
and, since they function as regulations anyway (compare rules or laws),
there is a good and strong incentive by virtue of the implied legitimacy
issue to revise or replace the relevant (legal) norms. Consequently, right
de jure (or the law) ought not, ideally speaking, be reduced to a source or
a series of arbitrary commands defined, for example, as the whims of a
dictator or tyrant, so as to make it true to say that right “is” right (or law
“is” law) simply because right (or law) is backed up by force, including the
state’s monopolized use of physical violence. Only realism embraces such
a construct, which leads to what is best described as a rule of fear in that
there is no reason—beyond a well-founded expectation of victimization
if one does not conform—to obey or comply with the legal and political
system. Together with the notion of the strongest will to rule, the current
distribution of political power, influence, size of geographical territory,
and capacity to exercise control over other states, serve as demarcation
criteria for what counts as law proper. Furthermore, like classical and rad-
ical versions of legal positivism, realism equates legality and legitimacy.
In this manner, there cannot be a competition between legal(ly) right
and so-called “moral(ly) right” for right is—by definition—might.

As for norms that confer rights, recognition presents itself as an
instance of immanent validation. Determining the sources of law, how-
ever, realism and legal positivism differ. Legal positivism prefers to point
to what actually, meaning empirically-objectively and therefore verifiably
applies expressis verbis here and now in place P (compare written law as a
source of (national) law), although it also incorporates—in addition to
finding or discovering the law as a fact that must be enforced—a more
creative, that is, a dynamic legislative notion in (recognizing as law
proper) the new law that judges make in a courtroom (compare prece-
dents as a source). Realism, on the other hand, views written law as sec-
ondary or less real whereupon it emphasizes precedents and, with this,
the (law-making) decisions or rulings of judges. In doing so, realism
expects that judges be willing to embrace reality, that is, to be carriers of
the values, ideas, and beliefs that underpin the status quo. Consequently,
judges become instruments of the system, however tyrannical and bar-
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baric. As already explained, radical versions of legal positivism also
endorse the right is might dictum. But, unlike realism, the implications
are not putting accountability at an absolute risk, at least not legally
speaking. Radical versions of legal positivism do not maximize the free-
dom of the judges to the extent where they—in practice—are not bound
by the law but, instead, are above it for reasons to do, ultimately, with the
nature of the game. Realistically speaking, the first rule (of the game) is
that the ruler is owed loyalty on the basis of his sovereignty, superiority,
or strength. In legal positivism, on the other hand, legality per seis taken
more seriously. It is not possible to overrule the law without, at the same
time, violating it (which is wrong!), especially if such action entails revo-
lutionary changes of society’s basic structures and institutions, that is,
extra-systematic changes that discord with the constitutional, parliamen-
tary, and other conditions for political transitions. In other words, revolu-
tions or analogies to these, for example, military coups, are incompatible
with the requirements of legal positivism. Only reforms (i.e., changes
within the system) are acceptable or legitimate. There must be order. The
law that “is” is also, according to radical versions of legal positivism, the
law that “ought” to be (thus making legality and legitimacy overlap), but
this is a politically conservative, if not reactionary point about means and
ends, rather than an invitation to uncritically and, worse still, illegally,
enforce the power of the political ruler(s). There is always something
that stands: the law. The law must be respected, and this is an expecta-
tion, if not a duty, which is first and foremost directed at the class of
judges. Paradoxically enough, therefore, the office of judges, as defined
by legal positivism, affords—in comparison with realism—more protec-
tion of the establishment, at least if “the establishment” is narrowed down
to “law and legal institutions.” As for a comparison of radical and mod-
erate versions of legal positivism, furthermore, it should be noted that
the last-mentioned entail distinctions between, respectively, a rule of
law/a rule of might, right/might, and legitimacy/legality, just as a pro-
law attitude is not perceived as a categorical imperative, a must. While a
transition from, say, a Nazi regime to a democratic rule logically and ide-
ologically extinguishes, borrowing Hans Kelsen’s terminology, the basic
norm of the existing law, moderate legal positivism may nevertheless
argue that the law that is ought to give way to a better rule, so as to
ascribe primacy to legitimacy.!?

As for judicial rule application, legal positivism requires that rules or
laws be applied consistently, impartially, and neutrally, that is, objectively

13 HANS KELSEN, PURE THEORY OF LAw (1967).
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as opposed to subjectively, in order to secure formal fairness that, in turn,
constitutes justice.!* Justice is a one-dimensional notion, a purely legal
and procedural matter; subject to one qualification that pertains to mod-
ern and moderate versions of legal positivism. Following the single most
influential of these, namely the general jurisprudence of Herbert L.A.
Hart, it makes perfect sense to talk not only about the real existence of
moral and even natural rights—in addition to legal rights—(so as to
move beyond the legally posited norms—to moral norms or laws) but
also to talk about justice outside of the legal system.!> This is to say that
justice exists, according to Hart, as a moral notion or principle, which
can be applied to the law. If so, the distinction between law and morality
must still be acknowledged however; and, for the same reason, morality
is not something that has the power to stop the law, to nullify it simply
because it can be shown to be morally unjust or illegitimate. At best,
morality can be used as part of a rational discussion and criticism of the
law; but the law stands regardless of what accusations are made, the grav-
ity of these, even the undeniable truth of these. That granted, Hart’s posi-
tion is sufficiently inspired by natural law theory to make it the case that
morally unjust (legal) rules or norms ought not exist and that, further-
more, serious crimes, especially violations of fundamental rights, ought
to be punished retroactively. At the same time, this act (compare retroac-
tive punishment) ought also to be recognized as a sacrifice of justice, a
wrong in other words from the point of view of the law, however neces-
sary and (morally) right in the circumstances.

The above kind of reasoning and argument is incompatible with nat-
ural law theory. According to this position, morality matters more than
legally positive law because there exists a law that is above or higher than
legally positive law, namely the so-called “law of nature” or “natural law,”

14 Wiessner and Willard perceive the elimination of the subject as a causal element
of legal positivism’s “futile quest for ‘certainty’ of law.” Legal positivism idealizes the
methodology of the natural sciences to the extent where it “eschews any creative or
prescriptive function.” In Wiessner and Willard’s opinion, this is the main theoreti-
cal weakness because the consequence is that legal positivism “does not properly
reflect the reality of how law is made, applied and changed.” See supra note 12, at
101-02. However, as legal positivism requires that judges apply the existing rules, its
alleged non-normative approach is best described as an indirect attempt to reproduce
the status quo. Thus, it holds, once again, that the existing law is also the law that
ought to be; legality and legitimacy overlap (rules or laws as) ; facts overlap with (polit-
ical or ideological) norms.

15 HERBERT H.L. HART, THE CONCEPT OF LAw (1961).
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or, using Bassiouni’s terminology, the “law of humanity.”!® Because this
exists de facto as the law that is inseparable from morality, it is also the law
that ought to be and, in this sense, it is the ideal (law) for any place P in
the real world. Comparatively speaking, it is The Law, and so any conflict
between legal and moral law must be resolved by using moral law or
morality as a test for legal law, meaning that legal law must accord or con-
form in order to be said to have status as law proper, that is, as a rule of
law—as opposed to a rule of mere might. The more it conforms, the
more the law acquires, rightfully and proportionally, the status it ought
to have. The law that is legal but not moral (or legitimate, or just, or
good), is so improper that it does not deserve to be recognized and
respected. There is a difference of substance, of course, between the
statement that “the law that is counts as real law—regardless” (compare
legal positivism) and the alternative statement whereby it holds that “in
order to count as law in the first instance, certain conditions pertaining
to morality must be fulfilled” (compare natural law theory). In Hart’s
case, there is a distinction between (formal) justice defined as procedural
and legal fairness and, on the other hand, substantive justice, which is
identical with morality. The essential point is that it is possible for judges
to apply rules that are (morally) unjust while being (legally) just judges
because they apply the rules consistently, impartially, etc. That granted,
Hart does not overcome the problem with the status of the law itself. This
is to say that if the law is immoral, he never takes the extra-systematic step
to de-law it, that is, to declare it null and void and, therefore, his position
is more compatible with legal positivism than natural law theory.!7

For radical versions of natural law theory, there is, ultimately, only
one real law, namely the natural law. However, exponents of moderate
versions agree that the legal law exists as a body of factual cum conven-
tional norms. At the same time, they have to admit that if the legal law is
in conflict with the natural law, then it is not morally valid and, conse-
quently, it cannot be said to fulfill the condition for status as law in the
strict and proper sense. It follows that immoral law “is not” law, although
it makes no sense to de-law the legal law empirically, to deny that it exists
as a body of factual cum conventional norms. Notwithstanding, the hier-
archy must be respected. And, concerning the highest law, this operates

16 M. Cherif Bassiouni, Searching for Peace and Achieving Justice: The Need for
Accountability, 59 Law & CONTEMP. PROBS. 9, 25 (1996).

17 For an elaboration of the reasons for this, see Anja Matwijkiw, A Philosophical
Perspective on Rights, Accountability and Post-Conflict Justice: Setting up the Premises, in POST-
CONFLICT JUSTICE 162-63 (M. Cherif Bassiouni ed., 2001).
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as a double notion. The natural law is something that describes an actual
order or state of affairs and, furthermore, prescribes a norm that func-
tions as a principle of substantive justice.

Traditionally, the natural law notion rests on a set of metaphysical
assumptions about the absolute and objective reality of a God-given law
or, following secular versions of natural law theory, a morality with origin
and residence in human nature, unwritten and non-judicially established.
Irrespective of the genetic aspect, man can come to know and under-
stand the law and its authoritative bindingness by virtue of his cognitive
capacities. The implied link between rationality and morality signifies
that the unintelligent or unenlightened person is at serious risk of engag-
ing in acts of wrong-doing, whereas the man who is able to access the
truth will be more likely to do the right, just, or good thing. However, the
ability to use rationality or reason is not sufficient for moral agency. For
this purpose, the agent must be willing to use reason in accordance with
principles, thus making him a reasonable man. Furthermore, the natural
law also expresses itself emotionally in man’s conscience. Consequently,
a wrong-doer will feel guilt or remorse (compare a guilty or bad con-
science), at least if he is normal by the general norm for being human.
However, a sociopath cannot be expected to be affected in this way. As an
uncaring person, the sociopath cannot access the moral territory,
although he may be rational in the sense that he can communicate with
others, calculate the consequences of his actions with a view to his own
benefit, and even make cause-and-effect sense pertaining to ends and
means, as in “I killed them because they were in my way.” The ability
and/or willingness to care is a prerequisite for due consideration while
relating to others. Without such consideration, people are not perceived
as stakeholders. In other words, they do not count.

In addition to the key notion, namely law, there is a theoretical natural
law sub-terminology that also reflects a duality that translates a given term
into a double notion of both-fact-and-norm. According to Bassiouni, for
example, “humanity” reflects: (1) the fact that the human person is a mem-
ber of homo sapiens (compare “This ‘is” a human being”); and (2) at the
same time and for the exact same reason, he possesses a special dignity that
naturally entitles him to respectful treatment. The kind of respectful treat-
ment Bassiouni has in mind is (human) rights-conferment (compare
“Because and simply because he is a human being (humanity as a fact), he
‘ought’ to be treated humanely, viz., as a right-holder” (humanity as a
norm)). If agents are reasonable, then they will recognize that it is true that
they owe all fellow human beings respect, and that they must—in order to
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continue as moral agents—relate to others on the basis of the link between
being human and being a right-holder.

Following Bassiouni’s account, dignity is theoretically paired with
Immanuel Kant’s Principle of Respect: “Ireat other people as ends in
themselves, and not merely as means.” As a natural law thinker, Kant
defines ends in terms of possession of rationality and autonomy, whereas
Basssiouni’s reinterpretation makes humanity simpliciter the criterion. We
have to keep these theorists separate while adding that Bassiouni’s rein-
terpretation is, de jure, indispensable for a correct reading of interna-
tional human rights norms.!8 Unmediated by particular qualities, human
rights include everybody everywhere as long as the relevant criterion is
satisfied. It only takes membership in the human species to qualify as a
stakeholder and not rationality and autonomy, however distinct for the
human species (compare humanity simpliciter). At the same time, mem-
bers of non-human species are excluded, however similar to human
beings in other respects.

As a counterpart to humanity, Bassiouni also advances an evolution-
ary notion of civilization as something that both describes and-prescribes
what is “normal.”!¥ Once again, there is a dual usage in play. “Normal”
serves as a factual guide whereby we can obtain knowledge of the actual
level of progress our own species has made or, vice versa, not made. The
main questions are: “Has humankind evolved (into a better species)?”
and “Are humans more or less civilized at this point in time?” Rather
than using the majority of people or states and their choices and actions
as standards (which, if applied to morality, would lead to a rigid version
of conformism), the notion of normalcy rests on a deeper foundation, a
norm that instructs or, more rationalistically, enlightens humankind of
what ought to be done or avoided, as the case may be. The important
point is that the “ought” may very well be contrary to what “is” the nor-
mal thing to do in the real world. Even if it “is” normal for the majority
of states to, say, violate human rights, it nevertheless counts as primitive
and barbaric conduct and, for the same reason, wrong-doing seen from
the point of view of civilization as a (moral) parameter or norm.

Historically speaking, our species seems to have taken one step for-
ward and two steps back. Our human world is more civilized today

18 Id. at 170-71. See also Anja Matwijkiw, The Right-Holder as an End in Himself, 3—4
TIDSSKRIFT FOR RETSVITENSKAP [JOURNAL OF LEGAL SCIENCE] 738, 757 (2000).

19 Supra note 16.
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because human rights norms have been formally recognized in interna-
tional criminal law. At the same time, however, our world is a less civilized
place because (1) since World War II, the number of conflicts and result-
ing human rights victimizations have increased substantially;2? and (2)
realpolitik (which is a version of realism), is the domineering doctrine in
the political arena. This means that the rulers cum politicians’ willingness
to barter away post-conflict justice for peace is prevailing (compare norm
as a fact).2! The public policy goal is to obtain peace for the sake of
obtaining peace, although this cannot be deemed sufficiently civilized to
warrant defense because (a) the choice is an expression of moral indif-
ference toward the victims; and (b) the consequences for the victims
themselves will include non-fulfillment of their needs for recognition, for
justice, and for redemption,?? thus creating an imbalance that can only
be expected to lead to acts of revenge and, on a larger scale, a new
vicious circle of violence and, with this, new conflict. Lastly and thirdly
(3), because impunity is the de facto and de jure norm, accountability is the
exception, thus making it an ideal that cannot be realized until the polit-
ical will, both as a world community and a nation-state phenomenon, has
been transformed into a good one, defined as a pro-accountability and,
with this, a pro-justice will.2? Pessimism is bound to reign supreme as long
as it is true that we are at the mercy of politicians who normally (factually
speaking) sacrifice justice, however irrational and wrong. The only
source or real optimism is to be found in the Hegelian (and natural law
theory inspired) notion of necessary cum inevitable and irreversible devel-
opment and progress. According to Bassiouni, the ICC illustrates such a
step in the right direction.?*

Diagnostically speaking, it is the political will to enforce (compare
rights-protection) human rights norms that is The Big Issue or, more to

20 Jd. at 9-10.

21 M. Cherif Bassiouni, Accountability for Violations of International Humanitarian Law
and Other Serious Violations of Human Rights, in POST-CONFLICT JUSTICE 38 (M. Cherif
Bassiouni ed., 2001).

22 Supranote 16, at 24, 26. See also supra note 21, at 52.
2 Supranote 16, at 11-12.

24 M. Cherif Bassiouni, The Philosophy and Policy of International Criminal Justice, in
MAN’S INHUMANITY TO MAN. ESSAYS IN INTERNATIONAL LAW IN HONOR OF ANTONIO CASS-
ESE 76-95 (L.C. Vorah & Michael Bohlander eds., 2003).

In this way, Bassiouni can predict “the ultimate triumph of accountability over
impunity.”
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the point, The Big Problem.? For this reason, Bassiouni concludes that
accountability is not just a legal matter; it is also a moral and ethical con-
sideration.?6 The rationale behind this thesis can be put on the following
Warning Formula: if facts about the real world were our parameter or,
more concretely, if legality were our sole or highest parameter for “right,”
then right would necessarily be synonymous with might, leaving no room
for interpolating justice because legitimacy would be the same as legality,
and so we would end up with radical legal positivism and realism. This is
unacceptable. It is the wrong jurisprudential direction or goal. What is
more, Bassiouni maintains that realism is a strategy for the generation of
bad excuses pertaining to rights-protection or enforcement. While expo-
nents of realism claim that every conflict is sui generis, Bassiouni counter-
claims that specific situation-dependent variables or relatives “cannot
exclude the application of existing international legal norms.”?7 A reality
of conflict sui generis is not powerful enough to dethrone the reality of
human rights, whereas the lastmentioned is in fact powerful enough, if
recognized, respected, and protected in good faith, to bring about post-
conflict justice.8

In his substantiation of this, Bassiouni emphasizes the primacy of
morality by defending the theory of universal jurisdiction pertaining to
criminal justice.? In this way, he requires equal and universal application
of jus cogens norms. Without global protection, we cannot make full sense
of human rights. The means for this end consist in compliance with the
correlative enforcement duties, which will be explicated in Section II. It
should be added that universal jurisdiction is itself a means, namely a
means for the Highest End or public policy goal, to maximize justice.
Here it should be observed that Bassiouni’s theory of universal justice
entails, logically, the requirement of equal and universal enforcement.
More precisely, universal justice is based, philosophically, on Cicero’s nat-
ural law theory (compare morality) and “its corollary,” which is equal and
universal and legal application of jus cogens norms (compare law).? Like
the theory of jurisdiction, the natural law theory of justice accentuates

2> Supranote 16, at 18.

2 Id. at 23.

27 Id. at 13.

28 Supranote 21, at 9-10.

29 Supra note 16, at 17. See also supra note 21, at 13-26.

30 Supra note 24, at 116-17.
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practical application of norms. Unlike the firstmentioned, however, the
natural law theory of justice is a broader or wider theory that encom-
passes not only the end goal of universal jurisdiction, namely account-
ability regardless of time, T, and place, P (at least ideally), but also the
various theoretical premises, assumptions, and ideals that ultimately tran-
scend the legal sphere, such as, for example, the notion of human rights
per se, and the link between accountability and the theory of an implied
social contract.

As for the status of human rights, Bassiouni advances the multi-com-
ponent thesis that equal and universal human rights: (1) constitute basic
or fundamental rights; (2) that human rights have status as moral rights
in the first instance; (3) that moral rights are primary, that is, (a) over-
ride legal rights in the event of a conflict, and (b) count as good and
strong reasons (compare rationality) for making them legal rights (com-
pare conformity with the moral law); and (4) that the most basic human
rights are inherent and inalienable and, ipso facto, count as natural rights.

As an exponent of liberalism, Bassiouni focuses attention on a small
class of human rights (norms), which he believes ought to be prioritized.
Among these, we find accountability, defined as just desert and retribu-
tion as opposed to (barbaric, primitive and therefore uncivilized)
revenge. The right to accountability emerged in the transition from the
state of nature to the state of civilized society. This is where the theory of
an implied social contract plays an explanatory role. The philosophical
idea is that a bargain or contract, either historically or hypothetically-
abstractly, was and is being (re-)signed (at each general election in a
democracy) by the citizens and the government or state. In return for a
prohibition of individual vengeance, the government or state (compare
the ruler) promises—as a tacit (compare implied) part of the agree-
ment—to punish violations, that is, to pursue and secure the goal of
accountability in the case of, first and foremost, jus cogens crimes. Once
the criminal has restored the imbalance, paid his dues, he ought to be
free to reenter the (civilized) society on condition, of course, that he
ceases to breach the contract in the future. In the final analysis, however,
the right to accountability belongs to the victim, qua an individual; it
exists for his sake.?!

This is also true of four other rights, which enjoy the same natural
law status as the right to accountability. In Bassiouni’s opinion, the rights

31 M. CHERIF BASSIONI, INTRODUCTION TO INTERNATIONAL CRIMINAL LAw 691-98
(2003).
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to, respectively, life, liberty, personal security, and physical integrity ought
to be added to the list of the most basic rights.3? Furthermore, he states
that, comparatively, the right to life is supreme because deprivation of life
“is the ultimate denial of human dignity.”? Utilizing Bassiouni’s civilization
norm, we can conclude that the five rights, all of which belong to the class
of civil and political rights, constitute Primary Regulators of the notions of
“civilized law” and “civilized society.” In other words, they function as par-
adigms as well as normative parameters from natural law theory.

A law void of human rights does not count as law proper. If the law
does not recognize human rights, then it is illegitimate, although still
legal in Bassiouni’s opinion. But the ultimate source of validity is moral-
ity. It is more important, therefore, to determine whether the law is just
or right, or per Bassiouni, civilized or humane than to know whether it
is binding in a merely formalistic sense. As for the realness of human
rights, this coincides with the realness of their subjects. Existing prior to
any legal system, judicial decisionmaking, or application of legal rules,
Bassiouni does not hesitate to acknowledge human rights even if they
have not been conferred expressis verbis, and even if there is no court to
enforce them.?* In this way, he disassociates himself from both legal pos-
itivism and realism. Recognition is unconditional in that human rights
continue as (at least moral) norms as long as humanity exists. That
granted, protection (compare enforcement) of human rights also func-
tions as a parameter in that it holds that a lack of accountability ulti-
mately amounts to immorality. Therefore, while theory is important
(compare formal recognition of human rights), practice (compare appli-
cation of the relevant norms) determines whether states and individuals
are taking human rights seriously. If they are not, then they are not doing
the right thing. Morally, it is not good enough to declare, for example as
politicians, that “We are sympathetic to human rights. It is just that . . .
we have to make peace our goal here and now. That’s important (. . . for

32 M. CHERIF BASSIOUNI, THE PROTECTION OF HUMAN RIGHTS IN THE ADMINISTRATION
OF CRIMINAL JUSTICE: A COMPENDIUM OF UNITED NATIONS NORMS AND STANDARDS XXVi
(1994).

33 Id. at 20.
3t Supranote 21, at 11-12.

For a defense of the assumption that rights and duties that are derived from jus
cogens norms entail a sharp and significant distinction between, on the one hand, law
and right reason and, on the other hand, the power interests of nation-states, see M.
Cherif Bassiouni, International Criminal Justice in the Era of Globalization: Rising
Expectations, in GLOBAL COMMUNITY: YEARBOOK OF INTERNATIONAL LLAW AND JURISPRU-
DENCE 4, 7 (G. Ziccardi Calapdo ed., 2006).
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them, the politicians, who often follow a specific hidden agenda: to gain
control/stay in power).” Something must be done, something must be
added to the (alleged) intention, namely action so as to enable people
to enjoy or exercise their rights, together with consequences for viola-
tions, so as to enable victims to have justice. On Bassiouni’s account, prac-
tice, sincerely engaging in pro-human rights conduct and behavior
(rather than exploiting the human rights vocabulary for rhetorical pur-
poses), is a parameter that serves as an antidote to realpolitik. In a broader
or wider perspective, the parameter expresses an aspiration and a
requirement to close any gap between theory and practice and, in this
way, Bassiouni reemphasizes the application aspect, which is intended to
globalize or, alternatively, universalize the justice project. If successful,
the nation-state will disintegrate as a relativist entity that can explain away
or cover up illegitimate acts under the pretext of moral, political, reli-
gious, etc., dissent while referring to the collective rights to national self-
determination and sovereignty.3?

The ideal state of affairs or order can be summarized borrowing
Siegfried Wiessner and Andrew Willard’s goal for their policy-oriented
jurisprudence: “to foster a commonwealth of human dignity.”6 The
achievement of a world order founded on the recognition of equal and
universal human dignity would lead to a universalist rule at the highest
value level, whereas the lower value level(s) may be opened up to relativist
choice.37 Universalism would be linked with globalism and relativism with
(at least typically) non-basic rights under a given state’s national law.
Following Bassiouni’s premises, we can say that the freedom to make (rel-
ativist) law would be restricted by the Kantian Respect Principle and, fur-
thermore, the Harm Principle whereby categories like right and duty are
regulated on the basis of the seriousness of the harm that would be
inflicted if legislators chose to be unreasonable. The nation-state is the
most common arrangement of political territory and, consequently, the
power to confer and/or withhold rights belongs to the nation-state, but it
is nevertheless true that limits exist for that same power. Unprincipled leg-
islators, that is, agents who refuse to use reason in accordance with moral-
ity (compare the Kantian Respect Principle and the Harm Principle)
should not be permitted to function in the relevant capacity.

35 Conferred as hard law in The International Covenant on Civil and Political
Human Rights, Dec. 16, 1966, 999, U.N.T.S. 171, at 173 [hereinafter ICCPR].

3 Supranote 12, at 103.
37 Id. at 108-09.
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In the light of the previous account, we can conclude tentatively that
Bassiouni takes, as far as general jurisprudence is concerned, a pro-nat-
ural law theory approach. In doing so, notions like “law,” “justice,” and
“rights” are mediated, in content and scope, by morality. It holds that
legal rights that discord with morality or, using an alternative and tradi-
tional terminology, “the conscience of humanity”38 or, stressing rational-
ity and cognition, the principles of “an enlightened conscience,” must
be disqualified as rights in the strict and proper sense, for the reasons
already explained (compare the primacy of morality). For example, if the
rule in South Africa were to reintroduce de jure Apartheid norms, then
Bassiouni would de-law—from the natural law perspective—all white
supremacy rights on the basis of their immorality, thus declaring that the
rights are pseudo-rights.

Here it should be observed that radical versions of natural law
theory would even deem immoral rights invalid as legal rights. The infer-
ence from immoral to illegal is found in, among others, Gustav Rad-
bruch’s scholarly work.#0 According to all versions of legal positivism and
realism, this stance amounts to a denial of reality. As such, it can be con-
strued as a reversal of the idea whereby right (legality = legitimacy) is
might (power). For Radbruch, it holds that might (immorality) is non-
right (illegality).#! What is more, it could be argued that his jurispru-
dential maneuver is unfortunate in that it either erases or blurs the
distinction between law and morality, thus making human agents inca-
pable of describing the actual state of affairs and, worse still, improving
it. Since the law “is not,” itis an ontological and epistemological error to
believe that it “is” in the first instance.

That granted, radical versions of natural law theory often refer to
real-world experiences in order to clarify what is at stake and why the var-
ious premises and conclusions are operationalized. This is true in
Radbruch’s case. He converted from legal positivism to natural law the-
ory as a direct consequence of having witnessed the horrors of World

38 Supranote 21, at 21.
39 JOEL FEINBERG, SOCIAL PHILOSOPHY 67 (1973).
40 GUSTAV RADBRUCH, RECHTSPHILOSOPHIE 120 (1973).

41 For Radbruch, therefore, it holds not only (as in the case with moderate ver-
sions of natural law theory) that (1) the actual level of conformity determines the level
of legitimacy (compare right); it also holds that (2) the level of legitimacy determines
the level of legality.
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War II. To put the wrong right again, law had to be approached essen-
tialistically. A reversal of the order of things was necessary. This is to say
that morality had to reign supreme, not the so-called (legal) law. In
Radbruch’s view, Nazi Germany (Hitler’s rule from 1933-1945) had pro-
vided the world community with sufficient evidence against the sanctity
and infallibility of the legal “law.” The essential cum real law was to be
found or (re-)discovered elsewhere, namely where justice existed, and
justice—so Radbruch argued—existed outside of the legal realm. With
justice as the highest goal, Radbruch believed it made perfect sense to
cancel or nullify legal law that “is not” also just, that is, immoral “law.” In
this way, he tried to resurrect a one-law notion while making this incom-
patible with human rights abuses that involved blatant discrimination, if
not genocide, on the basis of race, as in the case with the Jews and the
Holocaust. Only natural law theory could equip him with the jurispru-
dential tools for his project. However, Radbruch was not alone. The
Nuremberg Tribunal,#? which is one of the first instances of “a direct
enforcement” system,”#® can be interpreted as a consensus to embrace
natural law theory in order to eradicate The Evil that had penetrated,
polluted, and corrupted the legal and political system during the Nazi
era. The leading Nazi officers, who were accused and prosecuted, were
perceived as guilty of the most serious kinds of wrong-doing in spite of
the (legal) fact that their actions or omissions had not counted as (legal)
crimes under the system they had served. Nevertheless, morality
required, so most of the judges thought, that they be treated and tried as
criminals, the worst sort—those who had committed crimes against
humanity. To prosecute and punish them was an instance of what might
be called the “Justice Must Be Done” Principle. Critics counter-argued
that the Nuremberg Tribunal was merely “Victor’s Revenge,” the exact
opposite of justice. Realists and legal positivists, at least radical ones,
belonged to this group.#

Radbruch’s premises pertaining to validity and reality (compare the
idea that legitimacy determines legality) is a step that is too radical for

42 An abbreviation for The International Military Tribunal to Prosecute the Major
War Criminals of the European Theater, sitting at Nuremberg. This was established by
the London Treaty of August 8 1945. See supra note 24, at 83.

43 Id. at 85.

# The issue of retroactive punishment and legislation will not be pursued in this
chapter. However, if substantive justice is primary, it follows that any (lack of) formal
fairness must give way to a correction, that is, restoration of balance, in circumstances
where heinous human rights violations have been committed.
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Bassiouni. His position falls under the moderate version of natural law
theory. However, what all natural law theories have in common, as far as
general jurisprudence is concerned, is the view that justice ultimately
overlaps with legitimacy (and, for Bassiouni, right reason) as opposed to
legality. What causes the disagreement is the issue of what to make of an
empirical gap or overlap between morality and law. According to mod-
erate versions of natural law theory, we have to separate (not conflate, like
radical natural law theory) the moral law or morality (compare legiti-
macy) and the legal law (compare legality). In other words, moderate
natural law theorists agree with legal positivists that there is a distinction
between law, defined as the legal law, on the one hand, and, on the other
hand, morality. To support their interpretation, they argue that the two
kinds of law are different because they have different sources (compare
the genetic aspect) and that the kinds of sanctions that follow from pos-
sible breaches are different too: punishment in the form of imprison-
ment, fines, or loss of life versus disapproval, ostracism, banishment or
ex-communication (compare the systematic aspect).

Morality introduces normative requirements. That granted, theorists
like Bassiouni do not endorse a reversal of Radbruch’s reductionism. In
other words, moderate versions of natural law theory disagree with legal
positivism that law “is” legal law. As they see things, morality is a real law,
however metaphysical or non-scientific from an empirical perspective.
Furthermore, they disagree that justice can be reduced to a judicial
notion, and even if they encounter combination doctrines, such as Hart’s
position, which includes natural law components, consistent natural law
theorists will claim that justice, in essence, functions as an objective and
absolute demarcation criterion whereby the degree of proper or strict
lawfulness and/or rightfulness can be measured. Consistent legal posi-
tivists, on the other hand, have to attach proper or strict lawfulness (as
well as legal validity and reality) to legal law regardless of how absolutely
unjust/illegitimate it is. To accept the idea that legal law loses its status
as law proper/strict through immorality is to adopt a line of argument or
reasoning that is only compatible with natural law theory. Conceptually
and normatively, the distinction between natural law theory and legal
positivism stands as meaningful as well as significant for the purpose of
jurisprudential classification.

Unlike Hart, Bassiouni concludes that something can exist as a
legally valid rule without, at the same time, counting as law in the strict
and proper sense. For Hart, on the other hand, this step amounts to a
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denial of reality because, ultimately, a fact is a fact (i.e., legal law), and
what ought to exist counts (merely) as what ought to exist meaning, once
again, that the judgment or verdict “morally improper” cannot de-law
(legal) law. In other words, morality (compare justice) can function as a
test for “good law” as opposed to “bad law.” However, it does not follow
that “bad law” is less law than “good law. Instead, it follows that “good
law” refers to a morally superior system, which thus entitles and/or oblig-
ates us, qua agents, to overturn the existing rule. The deeper philosoph-
ical point is that “bad law” is not cancelled simply because it is what it is.
Although Bassiouni agrees with this, he still thinks that legal law, which
is disqualified as law in the strict and proper sense, loses its force as law,
however valid and real in the formal sense. Furthermore, if it loses its
force, it also loses it capacity to bind its subjects, thus freeing them from
its illegitimate permissions and/or prohibitions. Needless to say, the
(bad) law may still be enforced in spite of the fact that it cannot, objec-
tively speaking,® be recognized as law in the strict and proper sense,
which is also why there would be no reason for agents to comply with it.
Unlike Hart, Bassiouni’s draws a distinction between enforcement and
recognition.

The disagreement between Bassiouni and Hart can be further
evidenced by their theoretical dispute over international law as falling,
correctly or incorrectly, under the notion of real law. Because legal posi-
tivism reapplies national law as a paradigm or model, it almost automat-
ically undermines the status of international law, relegating it to the
realm of either inferior law, pre-law or no law, whereas natural law the-
ory extends the notion of proper, strict, and/or real law to any normative
realm that secures sufficient correspondence or conformity with human
rights and the substantive notion of justice, including international law.
In Bassiouni’s case, international criminal law cannot, for example, be
disqualified as law simply by referring to its customary nature. In other
words, law that is not codified positivistically as hard law is still law
(proper). At the same time, however, he seems to acknowledge that a cer-
tain predicament may arise by virtue of the legal expectation that norms
should not be recognized as “established” until ratified or acceded to in
a treaty.*6 It is unclear if the predicament in question stems from

4 Objectively means morally-objectively or naturally-objectively, that is, the com-
missions or omissions that conform/discord with the law of humanity—as opposed to
the commissions or omissions that conform/discord, empirically, with the legal law.
See supra note 24, at 87.

4 Note that a legal expectation is different from a legal reality. See supra note 21,
at 18.
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Bassiouni’s own requirement that enforcement must be effective or the
factual lack of relevant and adequate legal norms or even the normal
non-compliance practice of states.!’” However, one thing is clear:
Bassiouni believes it is possible to bridge the gap “somewhat” by scholarly
writings, such as his own pro-human rights advocacy.*® What makes his
idealism, which transforms legal experts into sources of law (in agree-
ment with Orentlicher), particularly interesting is his hesitation to de-
positivize the notion of bindingness (compareeffective enforcement in a
court of law).

If the predicament is real, there is a problem. This would then be
enhanced by the paradox, at least apparently, that accountability, accord-
ing to Bassiouni, has to do with a certain morally normative condition or
requirement of an enforcement practice that imposes duties that are cor-
relative to the rights “established,” as it were, in the implied social con-
tract and that, ipso facto, are binding regardless of the specific time and
place coordinates. In the event of non-performance, therefore, that is,
commission of natural law injustice, we are confronted with a wrong that
stands; neither time nor place can relativize its inherent criminality.
Similarly, a right action remains morally intact, that is, preserves its prop-
erties as being reasonable by virtue of being just (not an action that
inflicts serious harm or disrespects others) regardless of external vari-
ables. As already pointed out, right- and/or wrong-doing, manifests itself
objectively as something that is independent of the individual’s subjec-
tive beliefs.*) Furthermore, morality applies absolutely inasmuch as there
is no competition, qualitatively, between right and wrong and, conse-
quently, right is right and wrong is wrong regardless of relativism’s denial
of this. From the point of view of natural law (theory), everybody every-
where (universally) is subject to the law, which can adjudicate, using our
common reason and conscience as means of communication, in the
event of grievances or disputes. The action, choice, or conduct that
(best) conforms with the natural law is the one that is objectively right or
just. In the event of doubt or insecurity, we have to reapply our human
capacities, say, by engaging in dialogue, discourse and discussion, until
we are in fact able to determine with a high degree of certainty (ideally,
with the discovery of a truth) that a particular choice is superior to its

47 If this is treated as an expectation, we can disassociate it from Bassiouni and
defeat the (realist) idea that norms, for their bindingness, depend upon the political
will to enforce these as facts.

4 Supra note 46.

49 See supra note 45.
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alternative. If agents find X (rather than Y) to be right but still feel that
something is wrong, then they must consult their consciences, for they
may not have been willing to give due consideration to certain interests
that are at stake, and, if this is the case, they are guilty of not having cared
enough about the people who are otherwise deserving. It takes a good
will to get things right. And, ultimately, a will cannot be good unless it
extends sympathy to mankind as such.? Theoretically, it is important to
note that Bassiouni’s position, as far as the notion of due consideration
is concerned, can be construed as an instance of the broad stakeholder
theory. This is to say that, as a starting point, the different interests of dif-
ferent stakeholders deserve impartial consideration, and this is why the
party that is responsible for the decision-making process should, accord-
ing to the Chicago Principles on Post-Conflict Justice, “balance” these.>!
Furthermore, Annan agrees with this while emphasizing that all individ-
uals or groups have something fundamental at stake through the fact
that their interests will be substantially affected by the outcome.>2

The duties that correspond directly to equal and universal human
rights concern non-intervention. In order to be able to secure the basic
interests that are involved in the rights to life, liberty, personal security,
and physical integrity, other people have to abstain from certain actions.
Given that the impositions boil down to omissions, the correlative duties
in question are negative. It is in the event of non-performance of these
that secondary duties must be imposed. In practice, these obligate other
people to take positive action to enforce the primary duties and, given
their content and nature, they should fall under one particular institu-
tion: the court. This brings us back to the apparent paradox.

Because legal justice in the form of prosecution in a court of law,
national or international, ad hoc or permanent, is a condition (it is nec-
essary) and a requirement (it ought to be a reality, because it is necessary)
for accountability, at least in the case of the most serious types of jus cogens
crimes, namely (1) genocide, (2) crimes against (the law of) humanity,>3
(3) war crimes, and (4) torture, it seems true to claim that there is
jurisprudential tension between the two main positions involved in

50 BERNARD WILLIAMS, MORALITY: AN INTRODUCTION TO ETHICS 11-12 (2000).
51 Supranote 1, at 4.
52 Supra note 6, at 67, 9.

53 M. CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY IN INTERNATIONAL CRIMINAL
Law 123, 124-76 (2d rev. ed. 1999).
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Bassiouni’s analysis of international criminal law, respectively, natural law
theory and legal positivism. Furthermore, it seems to be the case that the
tension, ultimately, favors legal positivism rather than natural law theory.

The rationale can be formulated along the following theoretical
lines: on the one hand, Bassiouni takes seriously international criminal
law’s explicit recognition of human rights norms while concluding that
enforcement must follow (compare legal justice as a condition/require-
ment)—otherwise impunity does (and that is wrong!)—whenever viola-
tors have dehumanized and thus victimized fellow human beings. Hence,
there can be no accountability without legal justice and, furthermore, no
substantive justice without accountability. On the other hand, he does
not take the relationship between law and morality for granted, meaning
that he does not expect, uncritically and unrealistically, that the law will
always accord with morality that is, in turn, the reason why his position
incorporates (a consistent version of) natural law theory’s notion of uni-
versal justice as a transcendental trump for legally positive law.

That said, we do not, in fact, have to infer any philosophical first-
order inconsistency from Bassiouni’s combination of the two sets of the-
oretical elements, which have traditionally been treated as antagonisms.
Instead, we can point to the law that is, i.e., the system of legally positive
norms as a factual expression of the law that ought to be and that, for the
same reason, serves as a direction post to what (ultimately) constitutes a
good order and, furthermore, what is owed to right-holders, qua victims,
on the basis of their dignity. If victims of serious human rights violations
were deprived of accountability, the law would negate de jure and de facto
humanity and civilization, and, consequently, the law would degenerate
into a rule of might, as opposed to a rule of law.

Making the various jurisprudential pieces fall into place will be the
aim of the next section. It will become evident that at the level of general
jurisprudence, there is really harmony and not conflict.

Il. ACCOUNTABILITY AS A POST-CONFLICT JUSTICE ISSUE

As one of the most prominent post-conflict justice experts, Bassiouni
is (as mentioned earlier) a co-architect of the ICC, which entered into
force on July 1, 2002.54 In his capacity as an international lawyer, he mas-

54 Rome Statute of the International Criminal Court, U.N. Doc. A/Conf.183/9%*
(July 17, 1998), as corrected by the proces-verbaux of Nov. 10, 1998 and July 12, 1999,
U.N. Doc. PCNICC/1999/INF/3 (Aug. 17, 1999).
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ters the judicial, technical, and diplomatic skills, which are necessary for
the engaged and, some would add, conscientious part of the legal pro-
fession that works for pro-human rights reforms at the inter-state level.
However, as we saw in the previous section, Bassiouni also makes a con-
tribution to pure theory and, with this, to general jurisprudence and
broader moral and ethical considerations. This part of Bassiouni’s work
continues the cross-cultural and global negotiations in a philosophical—
but no less political—context, in the final analysis, aiming at securing
universal human rights with correlative and equally universal duties to
enforce the rights in question. The ICC plays an important role for this
goal inasmuch as it is seen as a natural forum and medium for achieving
the kind of justice which Bassiouni wishes to promote.

The following paragraphs offer an account of the secondary and pos-
itive duties that are correlative to the right to accountability and, fur-
thermore, the instrumentality of accountability itself. Analytically,
accountability has a double status. Accountability is an end in itself, but
it is also a means for various other goals, including: (1) deterrence of
future violations (the preventive goal, which is the traditional criminal
law goal); (2) recognition of victimization (the modern international
criminal law goal, which focuses on integrity as a philosophical-ethical-
epistemological notion of restoration of wholeness that, for its realiza-
tion, includes decrying the wrong); (3) reparation (which includes
restitution, compensation, rehabilitation, and satisfaction and non-rep-
etition); (4) truth; (5) pluralistic democracy; (6) reconciliation (as a
national, regional, international, and indeed, at least hypothetically, a
global goal); and (7) peace. All of these public policy goals, it should be
observed, are also defined in terms of duties.?

Even as an end in itself, accountability is intended to achieve a cer-
tain goal, namely the punitive goal that overlaps with legal justice and, at
the same time, substantive justice. The means for this goal consist of a list
of duties among which some are so essential that they are deemed “nec-
essary.”” That said, the term (necessary) transcends the instrumentality
of the various actions and steps. The deeper philosophical point is that
the duties are necessary because they are owed to the victims who possess
the right to accountability. In other words, there is a natural debt to vic-
tims on account of their loss of dignity, which tilts the weight-scales of

55 Supra note 31, at 724. See also supra note 16, at 13, 15-19, 22, 26-27.

5 Supra note 16, at 26.
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humanity itself. In order to, at least in one sense, reenter the species, the
balance must be restored; that is, the individual victim must be recog-
nized as a right-holder.>” And, the right to accountability per se exists in
order to protect the victim in this capacity, as an end in himself. As
accountability puts a wrong, the omission of which the victim already has
a right to, right again, part of its goal is to (re-)assert the original right.
Functionally, accountability is a meta-right, and this status also holds at
the deepest logical and analytical level. Normatively, furthermore,
accountability is something that ought to be secured because it is the just
thing to do. So, First Things First—as a matter of principle.

Commissions of jus cogens crimes such as genocide, crimes against
humanity, war crimes and torture, as defined by international criminal
law, impose duties as necessary consequences. Ranking among the most
serious crimes, these violations of jus cogens prohibitions are also viola-
tions of two of the main ethical principles, namely the Harm Principle
and the Kantian Respect Principle. Whereas torture results in loss of per-
sonal security and physical as well as mental integrity (if the torture also
affects the victims psychologically), genocide, crimes against humanity,
and (at least typically) war crimes unrightfully deprive fellow human
beings of their life. Freedom and liberty may also come on the list of val-
ues or core rights, which are taken from victims, perhaps together with
their property and, ultimately, their human dignity. There can be no
harm greater than this. And, the more the deprivation serves an end goal
or purpose that does not involve any consideration of the victim’s indi-
vidual well-being or good, the more the victim is treated as merely a
means, subjecting him to the risk of absolute devaluation, degradation or
dehumanization; being “recognized” as nothing, not human; and so there
no longer is a reason to impose limits as to what can be done against him
or, simply and brutally and primitively, “it.” Consequently, the living crea-
ture in question loses all his rights, leaving him without protections of his
most fundamental or basic interests. In this way, there is an overlap
between the Harm Principle and the Kantian Respect Principle. The rela-
tionship between these two principles, at least in the context of interna-
tional criminal law, is that of functioning as mutual cause and effect.
Given that Bassionui’s universalism, to be consistent, must guide his gen-
eral normative theory, an analysis of cause and effect precludes all

57 This goal and duty is logically prior to the goal/duty to recognize the victim’s
right to integrity because recognition of humanity constitutes the rationale for explain-
ing, however indirectly, victimization as a separation from one’s original source or kind
of being.
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attempts to apply concentric-circle morality.’® No particular individual or
group can be primary, meaning that Bassiouni requires that principles
and norms (1) apply equally, so as to say that (as a minimum) the basic
interests of people ought to be considered on an equal footing, and that
principles and norms (2) ought to apply universally, that is, the concept
of “people” must be defined as “everybody everywhere.” To comply with
these requirements is, in effect, to obtain authority as a moral or, mutatis
mutandis, legal agent. To give less than equal consideration is to disre-
spect the people who are left out of the moral/legal equation, as if they
do not count the same from the point of view of human dignity.
However, on the weight-scales of the species, no human can “lose” by
being found too light: everybody everywhere possesses the same (amount
or degree of) humanity. There is, in one fundamental or basic sense, a
natural balance. Those who deny this reality, betray humanity itself.
Those who take the extra step to act on their misconceptions about
humanity and, for this reason, mistreat a human being (because they see
him) as nothing but, say, “an inferior creature” or “an unworthy enemy”
or “an animal,” turn into human rights violators.

In the context of stakeholder theory, as applied to the Chicago
Principles on Post-Conflict Justice, the notion of human dignity does not end
with the death of particular victims or groups of victims. According to
Principle 24, mechanisms of memorialization “should be designed to pre-
serve and honor the dignity of victims and their families.” As part of the
commitment to memorialization, education is included. More precisely,
the state “should integrate the documentation and analysis of past polit-
ical violence into the curriculum of the national educational system and
otherwise seek a broad popular engagement with the legacy of past vio-
lations” (compare Principle 23).50 In the case of the Set of Principles for the
Protection and Promotion of Human Rights through Action to Combat Impunity,
the state is perceived as being under a duty of remembrance “aimed at
restoring victims’ dignity.”6! This duty is correlative to the right to repa-

58 HENRY SHUE, BASIC RIGHTS. SUBSISTENCE, AFFLUENCE, AND U.S. FOREIGN PoLICY
134-39, 146-50 (1980).

Shue distances himself from concentric-circle morality arguing that human rights
ethics is incompatible with the kind of reasoning that makes insiders, so-called First
Circle People, one’s primary moral end.

59 Supranote 1, at 16.
60 Jd. at 16-17.
61 Supranote 2, at 4, 9, 14.
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ration. Although the state is also bound by that same duty, to assume the
burden of guarding against “the perversions of history that go under the
names of revisionism or negationism,”%? there is no mentioning of the
right to truth in terms of a broader educational right. That said, the Set of
Principles is unique by conferring the right to know (compare Principle
3) which implies the right to truth (compare Principle 1), although the
first mention is restricted to the circumstances and outcomes of partic-
ular rights violations, whereas the right to truth encompasses access to all
relevant facts that explain the reasons for past and systematic violations.
The right to truth is also declared in the Chicago Principles on Post-Conflict
Justice and, once again, as a right that is oriented toward the past (com-
pare Principle 4). As the “truth of past violations” is part of the right to
education, the full right is a right to truthful education about the past
(compare Principles 23 and 24). While Annan does not address the issue
of truthful education in his 2004 report to the Security Council, his ide-
ological perspective would, if a right were declared, favor inclusion of
structural violence, in addition to political violence. Concerning the
interpretation of violence, the Chicago Principles on Post-Conflict Justice is
narrow in comparison. On the other hand, Annan takes the step from
the bad “ism” that typically underlies an authoritarian regime, for exam-
ple, racism, as was the case in Nazi Germany and the Holocaust as well as
South Africa and its Apartheid system, to the mal-distribution of wealth,
which describes the core of structural violence.53 However, it still holds
that the main emphasis, for the purpose of providing an account of
accountability, is on jus cogens crimes, all of which fall under the notion
of political violence.

According to Bassiouni, the paradigm cases of jus cogens victimization
result in at least six main sets of international criminal duties, namely: (1)
to prosecute or extradite accused perpetrators; (2) to provide legal assis-
tance to investigating and prosecuting bodies, whether international or
national; (3) to resort to international jurisdiction whenever other bases
of jurisdiction are insufficient to secure the goals of prosecution or extra-
dition; (4) to punish—subsequent to prosecution that results in guilty
convictions—perpetrators; (5) to eliminate immunities of superiors up
to and including heads of states; and (6) to abstain from applying statutes
of limitations. All the listed duties, from (1) to (6), are absolute enforce-
ment duties and, ipso facto, not extinguishable.5* Therefore, the First

62 Id. at 4, 16.
63 Supra note 6, at 3—4.

64 Supra note 24, at 69-70. See also supra note 16, at 17.
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Things First Principle encompasses (1) through (6), although the duties
are not always equally necessary in real-world cases. For example, if two
superiors have been arrested and charged with crimes that present one
of these, namely a state leader, as substantially more culpable than the
other, say, a senior executive, who may even have access to crucial infor-
mation about his higher-ranking fellow criminal, then the circumstances
may make it more necessary to plea bargain than to prosecute, especially
since this may prove counter-productive (the worst offender may not be
convicted as a result of a non-discriminatory practice, thus maintaining
rather than restoring the imbalance that was originally introduced
through the human rights violations®). That said, all the listed duties
have one characteristic in common: they require, for their fulfillment, a
legal court system.

In principle, the listed duties or obligations count as obligatio ergo
omnes, which means that impunity cannot be granted. Maximization of
accountability and, with this, justice, depends upon enforcement, that is,
a practice of consistent and predictable compliance with the duties in
question.® Duties are means. And, as means of protection, they are
required by rights, in the final analysis, to minimal decent treatment, to
the restoration of dignity, and to expect that the legal order, whether
national or international, shall judge and punish violators (of jus cogens
norms) and provide the victims with the right to seek and, where meri-
torious, to obtain civil redress.5” Rights constitute the condition and
indeed the conceptual and normative foundation for accountability.
Without prior rights, we would have no reason to talk about account-
ability versus impunity in the first place. As Bassiouni explains: “It is pre-
cisely because of the nature of these norms and their inderrogability that
certain legal consequences attach,” in other words, that duties to prose-
cute, punish, etc., must follow if and when jus cogens crimes have been
committed.58 It holds, as a general principle: “If jus cogens crimes have
been committed, then it is necessary to restore the imbalance.”

5 Supra note 16, at 20.

Note that a full implementation of the legal maxim aut dedere aut judicare entails,
inter alia, recognition of foreign penal judgments, and increasing inter-state coopera-
tion in the freezing and seizing of assets that derive from criminal activity, transfer of
sentenced persons, and the incorporation of these procedural modalities into domes-
tic codes of criminal procedure. See supra note 24, at 104.

6 The question is if the relevant rule-application is impartial, stricto sensu, since
the duty to eliminate immunities holds only for a small power elite?

67 Supra note 31, at 693-94.
68 Id. at 701.
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Concerning the origin of rights and correlative duties, there are two
important points to make. First, accountability is rights derivative in a
double sense. Because violations of jus cogens norms amount to violations
of the rights to life, liberty, personal security, and physical integrity, these
constitute what is best described as “deeper rights,” that is, rights that
exist at a level prior to the right to accountability. Secondly, addressing
accountability as a human rights issue commits Bassiouni to emphasize
the rights to minimal decent treatment, to the restoration of dignity, and
to expect that the legal order, whether national or international, shall
judge and punish violators of jus cogens norms and provide the victims
with the right to seek and, where meritorious, to obtain civil redress. As
rights, they have the same function as life, liberty, personal security, and
physical integrity. This is to say that they are “mother rights;” they are,
logically and analytically speaking, the reasons why accountability is and
ought to be conferred as a right, thus establishing accountability as a
meta-right. In comparison to life, liberty, personal security, and physical
integrity, however, the more general social contract theory rights are the
deepest ones. The two most general rights to minimal decent treatment
and the restoration of dignity, respectively, are particularly important
because they overlap with the Harm Principle and the Kantian Respect
Principle. Minimal decent treatment means that agents ought to avoid
inflicting serious harm on fellow human beings and, furthermore, ought
to treat these with respect. Fellow human beings deserve to be treated as
ends in themselves. If they are reduced to means merely for other indi-
viduals’ ends, or alternatively, for the purpose of promoting the good of
a specific group or society as a whole (compare utilitarianism), then the
wrong ought to be put right again (punished, redressed, etc.). Why?
Because the victims have equal rights to be treated with decency and
respect on the basis of their humanity. Qua and only qua human beings,
they possess dignity, and this is the Ultimate Source or Origin of Entitle-
ment; the reason for all the rights, including the right to accountability.
From the point of view of human rights law, legal or moral, we cannot go
any deeper.

Rights violations have, like rights, their origin. According to Bassiouni,
the origin of jus cogens crimes is societal. It may be due either to interna-
tional, non-national, or purely internal armed conflict, or alternatively,

It should be noted that Bassiouni tries to accommodate the general uncertainty
in international criminal law pertaining to the relationship between duties and rights.
See supra note 21, at 25. Given Bassiouni’s own theoretical emphasis on the conse-
quences that flow from jus cogens crimes, the authors of this chapter choose the most
logical approach. If there are no human rights prior to non-derogable duties, then the
legislation itself seems misleading.
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political violence as a result of a tyrannical regime. A society without jus
cogens victimization through armed conflict or, as is the case with politi-
cal violence, institutionalized oppression that withholds even the most
basic rights from one or more classes or sub-groups of people simply
because they are members of these, constitutes Bassiouni’s minimum
condition for post-conflict legitimacy. In the context of the implied social
contract theory, we can say that the political ruler’s right to rule, together
with his credibility and good will, depends on his compliance with the
promise to protect people against the most serious types of human rights-
violations. The insanity cum inhumanity, which demands the pain and
suffering, if not the premature and undignified death, of innocent peo-
ple (be they non-combatants or, more generally, citizens or fellow human
beings with the “wrong” characteristics pertaining to race, nationality,
gender, age, religion, culture and language, and so forth) must stop
therefore in the name of humanity and civilization. Where the most basic
human rights have gone unprotected, where it was (made) impossible
for people to enjoy or exercise their natural entitlements, or alternatively,
where they were deprived of rights enforcement, only an excuse or apol-
ogy is possible, conceptually and normatively. The proper use of this cat-
egory implies that a wrong has been committed, whereas a justification
rests on the assumption that the alleged “violation” was right in the cir-
cumstances. In the case of jus cogens crimes, a justification is excluded
beforehand. In other words, jus cogens crimes can never be right. Never!
This is why the international criminal duties are as absolute as the cor-
relative rights, which are anchored in the notion of human dignity. What
is more, the status of basic human rights is recognized in conceptual and
normative abstraction from the categories of “duties” as well as “powers,”
and “remedies.” In this way, Bassiouni can be read as drawing a distinc-
tion between, respectively, rights recognition and rights protection.5?

Theoretically, Bassiouni must, to maintain consistency, side with non-
positivist thinkers like, for example, Neil MacCormick in his view of the
nature of the relationship between rights on the one hand, and, on the
other hand, correlative duties, powers, and remedies. Turning against
Jeremy Bentham and Hart, MacCormick shows that rights stricto sensu,
namely claim rights, are logically prior to the duties, powers, and reme-
dies correlative thereto. It follows that the doctrine of logical correlativ-
ity whereby it holds that in order for A to have a claim right, there must
exist—as a logically necessary condition—at least one other person, B,

6 This follows from the previous distinction between enforcement and recogni-
tion, which is applied to the status of the law itself.
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who has a correlative duty toward A, is false. In Hart’s case, MacCormick
also disconfirms the assumption that discretionary powers constitute a
minimum condition for rights possession meaning that absolute duties
do not result in correlative rights. Consequently, it is not true that rights
result from powers to control correlative duties and/or duties to fulfill
rights so as to make the right-holder either a beneficiary from duty-per-
formance (compare Bentham) or a duty sovereign (compare Hart)). It
is the other way around: powers and/or duties result from rights. By
reversing the relationship between rights and duties, theorists like
MacCormick and Bassiouni are, unlike Hart, able to argue that the crim-
inal law—which is best described as the realm of duties (not to kill, rape,
rob, etc.) that are non-derogable or not extinguishable through the indi-
vidual’s choice—confers rights. It should be observed that the exclusion
of duty assumptions as rights explanations is the single most significant
difference between, respectively, the Choice Theory (compare Hart’s
position) and the Reversal Doctrine (compare MacCormick and Bassiouni’s
view). Furthermore, explanations that serve as rights inclusions should
be given attention on account of the fact that claim rights belong to the
core of the class of rights.” In Joel Feinberg’s homage to their special sta-
tus, some of the features that Bassiouni highlights, are repeated:

Legal claim-rights are indispensable valuable possessions. A
world without claim-rights, no matter how full of benevolence
and devotion to duty, would suffer an immense moral impover-
ishment. Persons would no longer hope for decent treatment
from others on the ground of desert or rightful claim. Indeed,
they would come to think of themselves as having no special
claim to kindness or consideration from others, so that whenever
even minimally decent treatment is forthcoming they would
think themselves lucky rather than inherently deserving, and
their benefactors extraordinarily virtuous and worthy of great
gratitude. The harm to individual self-esteem and character
development would be incalculable.”!

It is interesting to see how Feinberg’s characterization closely matches
Bassiouni’s interpretation of jus cogens norms as holding “the highest
hierarchical position among all other norms.”??

70 Supranote 17, at 177.
71 Supra note 39, at 58.

72 Supranote 21, at 18.
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Looking at international criminal law from Bassiouni’s point of view,
a theory that declares “no rights!” in the case of jus cogens crimes, which
include—in addition to genocide, crimes against humanity, war crimes,
and torture—slavery and slave-related practices, systematic and wide-
spread rape, and extrajudicial executions, can only be said to be radically
defective.” These serious wrongs constitute violations of human rights,
as recognized or conferred expressis verbis by—to list some of the legal par-
adigms—the Universal Declaration of Human Rights, the International
Covenant on Civil and Political Rights, the International Convention on
the Elimination of All Forms of Racial Discrimination, the International
Covenant on Economic, Social and Cultural Rights, the Convention on
the Elimination of All Forms of Discrimination Against Women, the
International Labor Conference Convention Concerning Indigenous
and Tribal Peoples in Independent Countries, and the Declaration on
the Rights of Persons Belonging to National or Ethnic, Religious and
Linguistic Minorities. A theory that cannot make room for the most fun-
damental rights in terms of proper or strict rights amounts to a blatant
denial of reality. After all, the use of the rights-terminology is indisputably
indispensable because of the very nature of the subject matter.

The above point is of paramount significance. If duties correlative to
rights are legal consequences of those same rights, then rights are pri-
mary (in addition to being logically prior) in the sense that rights func-
tion as energy constants that emit normative stimuli, in principium ad
infinitum, to duty-bearers who are hooked into place as “must perform-
ers” in accordance with the circumstances. Realistic explanations for duty
omission are excluded as bad excuses because the criterion of fulfillabil-
ity does not depend on good versus bad will but, on the other hand, on
whether it is or is not—as a matter of objective (be it objective-economic,
objective-social, and so forth) fact—practically possible to provide or to
do the things that are needed. Philosophically speaking, this position
makes most sense of duties. Certainly, exponents of the Choice Theory
(compare Hart) have difficulties explaining the existence of duties. Why
impose duties in the first place? They cannot answer this crucial question
because the doctrine of logical correlativity, to which they subscribe, boils
down to a dogmatic “duties first” axiom. The “rights first” advocates, on
the other hand, can explain duties adequately (namely as norms that fol-
low from rights) as well as rights per se (namely as means of treating the

73 A complete list makes room for piracy “for historical reasons.” Furthermore, ter-
rorism and drug trafficking are on the list of possible future norms. See supra note 31,
at 701.
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individual as an end in himself (compare the notion of dignity).
Regardless of what Hart maintains (that criminal and absolute duties do
not result in correlative rights because they deprive the right-holder of
choice), there are de jure individual human rights (because they protect
fundamental or basic interests), inter alia, to not be killed as a civilian in
internal or international conflicts, to not be victimized in ethnic cleans-
ings, to not be subjected to torture, etc., correlative to the duties in ques-
tion (compare international expressis verbis rights recognition). Thus,
duties play a consequentialist role. This conclusion extends to directly
correlative, primary, and negative duties to fulfill the negative require-
ment to omit action, to not interfere, to not intervene, to not attempt to
regulate behavior but, instead, leave the right-holder alone so that he is
free to enjoy or exercise his rights in practice.

Bassiouni’s link between the positive and absolute duties of enforce-
ment and a court of law is necessary (at least in the case of the most seri-
ous types of jus cogens crimes) because it is The Only Way to secure the
kind of accountability that he perceives as a condition and a requirement
for proper legal and/or moral reaction to violations. Judicial account-
ability must be implemented as a no-choice step toward a Good Order
post-conflict society. A compromise would testify to the opposite of con-
sideration, namely indifference toward the victims of harm and disre-
spect. Strictly, there is no acceptable alternative to taking action for the
victims and against the perpetrators in a court of law. In terms of priority,
therefore, the First Public Policy Goal is “No Impunity!” and this is not
and ought not be open for further discussion or dialogue in the case of
genocide, crimes against humanity, war crimes, and torture. In light of
the fact that jus cogens victimization has increased in intensity, together
with the number of conflicts since World War II, there is an accumulative
harm factor, which proportionally reinforces the need to secure account-
ability.”* The logic of justice is as follows: the more serious the harm is
(empirically), the more it ought (morally) to be the case that (legal)
enforcement of human rights norms, that is, prosecution and punish-
ment of perpetrators in a court of law, takes place.

The majority of post-conflict justice experts and scholars support the
ICC as an international court that is geared to the special task of achiev-
ing judicial justice in a forum that is ideologically dedicated to univer-
salism and humanism. In comparison to other post-World War II
tribunals and institutions, the ICC’s advantage consists in its ability to

74 Supra note 24, at 89.
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provide a more logistically and legally effective accountability-securing
system. In addition to being a permanent court, the ICC takes the prin-
ciple of universal jurisdiction seriously. In connection with jus cogens
crimes, this means that any state with custody of an offender who is
accused of genocide, war crimes, and crimes against humanity can (or,
mutatis mutandis, ought to) try him simply because of the gravity of the
commissions in question regardless of nationality and regardless of the
fact that crimes against humanity fall under customary law. As for geno-
cide, furthermore, the ICC’s power implies a mandate to exercise inher-
ent jurisdiction whenever a party to the statute is also a party to the 1948
Genocide Convention.

As a co-architect, Bassiouni’s goal is to end realpolitik and begin a New
No Impunity Era that maximizes justice. Legal inadequacy, either through
ineffective enforcement or through a complete lack of measures, mech-
anisms or strategies for rights protection, is something that adversely
affects rights. Having rights, which are formally recognized but which are
not backed up by legitimate might or force, that is, enforcement in the
event of violations is, in one important sense, pointless. As alluded to ear-
lier, if the victims stand powerless, then this means that a new wrong has
been committed against them. While they “have” rights, the rights are
without practical value or worth. It is, in fact, justice that is sacrificed, and
this can never be right because of the very nature of what is at stake.
What is more, Bassiouni extends his No Impunity Policy so that it holds
that “neither de jure nor de facto impunity can be provided to the trans-
gressors of these jus cogens international crimes.””> Despite its jurispru-
dential ambiguity, the statement provides a clear political guideline to
action against perpetrators. There is not and ought not be any escape
possible from accountability. This is to say that the state has a duty to
enforce the enforcement duties. In other words, the state must provide
the remedies. Without these, rights are allowed to exist without proper
protection, which counts as a crime too. Analytically and logically, there-
fore, it follows that the duty to enforce the enforcement duties is a meta-
duty that matches accountability at the deepest philosophical level of the
implied social contract theory, namely where the ultimate norms and/or
principles are outlined, decency, dignity, the Harm Principle, the Kantian
Respect Principle, humanity, civilization, etc. The duty to enforce the
enforcement duties may and may not be part of written law; it may “only”
be a tacit convention that is as soft as morality but that is nevertheless
complied with in practice, thus establishing an analogy with customary

5 Supranote 31, at 730.
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law. If de facto is construed as extra-systematic, the meta-duty in question
has to be considered binding even if it may “only” be substantiated and
supported by the ultimate norms and/or principles without a behavior
that translates into a normal state practice. The point is that morality,
however pure, has more weight than normal state practice, however real.

Partly for the reasons stated above and partly as a pragmatic outcome
of the ICC’s specialized responsibilities, first and foremost its focus on
prosecution and punishment of superiors, it is crucial to rehabilitate the
national legal system. This public policy goal, which is also presented as
a duty, can be fulfilled either by reforming or radically restructuring the
system in order to secure an independent and effective judiciary, which
is a pre-condition for a rule of law, as opposed to a rule of mere might.
In reality, therefore, there are two goals rather than one. The national
legal system must be geared to (1) the task of securing accountability at
the state level so as to be able to convict lower-ranking criminals, who
constitute the numerically larger group of human rights-violators.
Furthermore, it is necessary to (2) secure formal justice because, without
this, a fair trial is not possible.

The question is, however, whether Bassiouni’s position whereby the
existence of remedies means that we are taking human rights as seriously
as is possible clashes with the Reversal Doctrine and, instead, introduces
a point of consensus with Hart’s more traditional and positivist view on
rights and remedies.

Hart’s definition of claim rights in the full sense pre-supposes the
existence of a court system. Like Hart, Bassiouni is a pro-court theorist.
Furthermore, like Hart, Bassiouni presents traditional arguments such
as, deterrence, which is, as mentioned earlier, listed as both a public pol-
icy goal and a duty. From the point of view of general jurisprudence,
however, we have to be very careful not to link law and remedy too closely
in Bassiouni’s case. There is a substantial difference between saying, with
the Choice Theory, that remedies are required analytically in order to
grant A status as a right-holder and, with the Reversal Doctrine, that
remedies are required normatively or, per Bassiouni, legally because they
are necessary means of protecting the right-holder, A, as an end in him-
self. It holds, therefore, that remedies are not redundant. In actual fact,
it can be argued that the more fundamental rights are, the more reme-
dies for their protection does (or, mutatis mutandis, ought) the law pro-
vide for. The ICC has, in its present operational form, introduced a
historically unprecedented set of remedies and yet, and this is the single
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most essential point, there is no basis for arguing, for example, that “the
realm of international human rights was not law proper prior to the ICC”
(compare positivism). What the existence of the ICC signifies is that the
whole parameter of correlative duties will, at least ideally, be enforced in
a court of law. In other words, rights protection is intended to reach the
top level of what Bassiouni describes as “Stage 5—The Criminalization
Stage”76 where the law transcends not only geographical borders but also
national sovereignty, where the locus standi of individuals is secured, and
where human rights violations are penalized in a proportionate rela-
tionship with their gravity, that is, inhumanity. However, unlike the
Nuremberg Tribunal, the ICC will not impose the death penalty because
itleads to (1) a moral contradiction that adversely affects the level of civ-
ilization, and because of its lack of (2) effectiveness as a legal deterrent.””
In return as it were, international criminal law applies directly to indi-
viduals, by analogy to national law. Thus, institutions like the ICC help
make the international system less state-centric (compare non-positivism)
by providing the measures for prosecution and punishment of individual
criminals.

While Bassiouni agrees with MacComick’s general line of thought in
regard to the nature of the relationship between rights and duties, his
approach to duties and remedies is different. Analytically, he treats them
as two distinct categories. The duty, which is correlative to the right to
accountability, does not necessarily translate into a remedy, which, in
turn, can take the form of different modalities. The duty can be subdi-
vided into redressing all aspects of the wrong committed, be they moral,
mental, or material, such as a duty to an apology and to compensation.
Whether or not the duty translates into a remedy, depends on the exter-
nal circumstances—what is and is not practically possible in the real
world. If, and only if, the duty to undo the wrong does in fact translate
into a remedy is it true, in Bassiouni’s opinion, to say that the right to
accountability is (properly) protected.

Although the real world ultimately determines what remedies are
possible, the ICC offers avenues whereby economic wrongs can be
redressed through reparation, restitution, or compensation—public pol-
icy goals that also count as duties—and these make it correct to draw an
analogy between the international court in question and the Hartian

76 Supra note 32, at xxv.

7 Supranote 24, at 100.
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national and civil suit model.” Given that Bassiouni does not individu-
alize the relevant legal categories in an absolute sense but takes an untra-
ditional step by introducing a notion of shared social solidarity, which
corresponds to accountability as a collective right of a larger group of vic-
tims, certain qualifications must be made, though. As a norm, the right
to collective accountability is particularly relevant for a description of vio-
lations that originate in political violence, as was the case with, for exam-
ple, the former Apartheid regime in South Africa. Here the majority of
the population suffered and therefore the right to accountability was
held by the many, whereas the correlative duty befell the few. It is prob-
ably facts like these that prompt Bassiouni to take a new approach to the
class of economic human rights. Unlike national law, the ICC should not,
according to Bassiouni, operate on the basis of a “first come, first served”
principle, which may exhaust the available resources after only one trial.
Instead, the ICC should implement provisions for a more egalitarian pol-
icy so that the various benefits are distributed democratically, in accor-
dance with need-based standards. This does not suggest that the ICC will
be prepared to sacrifice justice on behalf of individuals. To the contrary,
the intention is the exact opposite. Certainly, the more basic and urgent
material or economic needs are, the truer it is to say that justice has been
served if the available resources reach many individuals rather than only
a few, who—because they came first—might even enrich themselves, at
least in comparative terms. In the context of human rights, no individual
counts more than another and this entails a commitment, if not a duty, to
count as many as possible as equally worthy of consideration. In this man-
ner, Bassiouni is also trying to find a remedy for the traditional imbalance,
from the point of view of rights protection, between the class of civil/polit-
ical human rights and, on the other hand, social/economic/cultural
human rights, per Annan, between political and structural violence. Loss
of life is the ultimate denial of dignity. The notion of “human life,” how-
ever, is not exhausted by a reference to physical life. So much more is at
stake, including fair opportunities on the basis of merit or, in the case of
institutionalized deprivation, access to the things that are monopolized by
particular individuals or groups, for example, education.

8 In distinguishing between a crime and its liability to punishment and, on the
other hand, a civil wrong and its liability to pay compensation for harm done—per
Bassiouni punitive damages (punishment) versus actual damages (compensation)—
Hart points out that some actions, for example, assault, cut through the same distinc-
tion. See H.LL.A. Hart, Bentham on Legal Rights, in OXFORD ESSAYS IN JURISPRUDENCE 191
(Alfred W.B. Simpson ed., 1973).
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While using effective enforcement as a general criterion, Bassiouni
warns against misleading analogies between “domestic legal systems and
the international legal system . . . particularly if they lead to assumptions
that certain functions of the former can be effectively carried out by the
latter.”” Therefore, it holds, as a principle, that the duties that can be
performed (most) effectively by the national legal system ought to be han-
dled by this; and vice versa, the duties that can be (most) effectively per-
formed by the international legal system ought to be handled by this.
The goal is to practice complementarity so as to maximize rule applica-
tion in favor of jus cogens accountability.” The formal difference between
the two systems is that whereas the ICC’s role is that of direct enforce-
ment of international criminal law norms,%! the national criminal justice
system assumes the responsibility of securing indirect enforcement,
either because the state is treaty-bound or by reason of an obligation aris-
ing out of customary international law. It follows, once again, that
Bassiouni’s notion of bindingness does not reduce to the (positivist) pre-
supposition that international law (proper) requires a hard law commit-
ment subsequent to a voluntary surrender of national sovereignty. At the
same time, however, customary international law does rest on a notion of
normal practice, which pre-supposes at least a temporarily prior good
will. Thus, it must, as a minimum condition, have been a fact at some ear-
lier point in time that a sufficient number of nation-states agreed to com-
ply with jus cogens norms; to apply theory to practice. The more of a
reality this practice is, the more “established” the norms can be said to
be, thus giving rise to binding law that all other states, which are either
indifferent, anti-human rights, and/or indignant to receive orders, must
follow, although it is, from their nationalist and relativist perspective, an
alien will that has been wrongly and unfairly imposed on them. But,
because the community of norm-establishing states exercises its power for
the sake of right, and not might, the notion of a normal jus cogens prac-
tice excludes a realist interpretation.

As for Bassiouni’s emphasis on effectiveness, we can say that this
reflects the public policy goal to provide (proper) protection of human
rights and, regarding general jurisprudence, the recognition of interna-
tional courts, including the ICC, as sources of law.82 Thus, international

™ Supranote 24, at 65.
80 Jd. at 69.

81 See Id.

82 Jd. at 68 n.12, 90.
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rule application legitimately creates precedents and new norms®? that (1)
reinforce the values that underlie the set of jus cogens norms, and (2) fur-
ther binds individual nation-states to follow the Good Way. Once again,
the essential point is that national sovereignty is not and ought not to be
a boundary for what is right, as opposed to what is wrong. The Good Way
is a Universalist Way, the Human Rights Way.

The double paradox is that Bassiouni invokes various principles of
legality, which originate in national law, particularly aut dedere aut judi-
care,3* as sources of international criminal law.8% In this manner, he uses,
like Hart, national law for the purpose of defining what should count as
law proper. Furthermore, Bassiouni believes that the “relative newness”
of the international legal justice system makes it necessary to use national
law as the paradigm,8¢ and this extends to formal fairness.8” More impor-
tantly perhaps, the incorporation doctrine, which Bassiouni advocates,
will give the nation-state a certain measure of power to co-define the
most central notion, namely accountability.®¥ Consequently, universal
cum natural and objective justice may come into conflict with relativist
cum social and conventional justice. While a nation-state can enhance or
weaken accountability through its specific forms of provision of penalty,
in fact, help facilitate escape from accountability, it cannot undo the very
value foundation for international criminal law. The nation-state does not
possess the power or right to develop international criminal norms.8?

In the light of this, the jurisprudential tension, alluded to in the
introduction, seems optimal. Nevertheless, it is possible to ease it enough
to resolve it completely. We can accomplish this by taking seriously
Bassiouni’s deep theory commitments. The recognition of humanity and
civilization as sources of law?0 establish the two single most important
parameters because they constitute the ultimate reasons for the primacy
of substantial justice and, with this, morality that, in turn, requires legal

83 Id. at 99.

84 Id. at 66, 69, 76, 95.
85 Id. at 66.

86 Id. at 77.

87 Id. at 94.

88 Id. at 77.

89 Id. at 102.

9 Jd. at 74, 79.
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accountability. Furthermore, there cannot be (proper) legal account-
ability without formal fairness, which is also required by morality. As
effective enforcement is not just a means for rights protection or, more
precisely, the maximization of accountability, but also for formal fair-
ness,?! effective enforcement per se is something that is required by jus-
tice and morality. All these logical links and inferences have a common
connection point: basic human rights.

So, like Hart, Bassiouni emphasizes enforcement. Unlike Hart, how-
ever, Bassiouni works on the assumption, stronger still, requirement that
the norms, which are enforced, fall under law in the strict and proper
sense. Enforcement is a goal ¢f and only if the norms are of the right kind
(compare human rights), and, it should be added, Annan agrees by stat-
ing, in the context of international assistance, that “enhanced efficiency
alone,” without regard for the commitment to human rights, does not
qualify as a legitimate criterion.?? If the norms are of the right kind, then
idealism, that is, human rights recognition is (and mutatis mutandis
should be) coupled with pragmatism, that is, the pursuit of enforcement
that is as effective as possible, and this goal should comply with the norm
of usefulness. Furthermore, enforcement as a (pragmatic) goal must be
distinguished from enforcement as a criterion or condition for what
counts as law in the first instance, which is Hart’s position. According to
this, it holds that strict and proper law is determined by the degree of
effective enforcement. It should be observed that this holds for the con-
tent of the law itself,% and not just formal fairness as an aspect of the
notion of “a rule of law.” The less norms are enforced in practice, the less
true it is to claim that they are recognized as valid and real regardless of
whether they ought to exist. It could be concluded that this is a point
about consistency, transparency, and, less diplomatically, avoidance of
hypocrisy. If people “have” rights but cannot enjoy or exercise these and,

91 Jd. at 125.
92 Supra note 6, at 8.

93 Although Hart’s version of legal positivism is methodologically compatible with
prioritizing legitimacy at the expense of legality so as to discontinue, for example, the
unjust rule of a despotic tyrant, his general jurisprudence nevertheless takes this pos-
sibility back to the extent that his notion of legal validity entails equality of law. The
centerpiece of Hart’s theory, the so-called “rule of recognition” is elastic and open-
ended and, consequently, any given order may qualify as a rule of law. See supra note
17, at 160-62.

The importance of this cannot be exaggerated. It is the dividing line between Hart
and Bassiouni, who does not describe an unjust legal system as a rule of law.
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if violated, enforcement is either ineffective or lacking all together, then
it does not make sense to say that “people have rights” in the first
instance. For Hart, recognition and enforcement are inseparable. For the
same reason, people may be rendered absolutely powerless. Without
rights recognition, they do not even have a meaningful claim to mem-
bership of humanity.

For Bassiouni, norm recognition is unconditional in the case of
human rights. But, this does not mean, of course, that subjects can, for
that reason, enjoy or exercise their rights, however deserving or entitled
they are thereto. Consequently, the law/human rights must be backed up
by legitimate force or might. Enforcement is a means. This is a crucial
statement, the philosophical and logical implications of which should be
clear by now. In Bassiouni’s opinion, human rights may matter the most
when it is also truest—for Hart—to declare that “people do not have
rights.” More precisely, rights may go unprotected and, consequently, the
right-holders are also deprived of the metaright to accountability that, in
practice, entails enforcement of the (secondary and positive duties cor-
relative to the) original rights. Non-enforcement is an offense to the dig-
nity of the victim. Ultimately, it causes a further loss of humanity—as if
man does not count when it most matters for him to receive proof of his
(proper) place within the human community or, per international law,
full membership of “the human family.”?* However, a situation of non-
enforcement functions as an incentive to insist on justice, to stress the
urgent need for enforcement, to refer to the role of human rights them-
selves—that they are expressions of humanity and civilization, and that
these principles ought not be sacrificed because they constitute The
Limit, the Minimum Law (compare morality). Thus, we are back to the
claim that law void of human rights “is not” law in the strict and proper
sense. And this is why morality (ultimately) trumps the law. If legal
enforcement is, in fact, practically impossible, the relevant jus cogens
norms continue to stand (compare the distinction between rights-recog-
nition and rights-protection). The thesis of the primacy of morality is so
powerful as to make it true to claim that the norms would continue to
stand even if no legal recognition were afforded because, in the first
instance, the Harm Principle and the Kantian Respect Principle would
require their recognition and, in the final analysis, humanity and civi-

94 Soft as well as hard international human rights law applies this notion. For the
latter, see ICCPR, supra note 35, at 172. See also International Covenant on Economic,
Social and Cultural Rights, Dec. 16, 1966, 993 U.N.'T.S. 3, at 4.
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lization function as the ultimate normative and moral value foundation
for these. That is what The Deep Law says.

As a good (national and international) order also entails—in addi-
tion to justice and a rule of law—democracy, peace, reconciliation, and
civilian continuity, Bassiouni’s list of accountability-securing measures
includes provisions of lustration and truth commissions. In contra-dis-
tinction to war crime investigations and prosecution of perpetrators of
genocide, crimes against humanity, etc., things like lustration and truth
commissions represent a lower degree of necessity, measured by moral-
ity as a standard, meaning that the particular circumstances, be they eco-
nomic, social, cultural, political, or psychological, make room for a more
relativistic notion of “what ought to be done” in a particular society. All
additional measures vary in accordance with the nature of the crimes,»
thus permitting a higher degree of sui generis. Nevertheless, they are
intended to end the victimization while, at the same time, correcting the
cause (s) and making up for at least some of the harm done. Relativizing
practical parameters, therefore, is a means for maximizing human rights
protection with a special view to securing accountability in situations
where jus cogens norms are not at stake. Deep level post-conflict justice
must be treated as a First Priority Goal in a transitional society that sin-
cerely attempts to heed the “Never Again!” motto. The reason is logical.
Itis about the Right Order of Things. Without having first secured legal
accountability in a court of law for jus cogens crimes, there cannot be sta-
ble and lasting peace, because peace that lasts is peace that rests on a
(moral/legal) valid and, ipso facto, solid foundation. The harm victims
have suffered must end in a humane and civilized manner in order to
end the conflict, which originally gave rise to the harm.

That granted, it may be best not to require legal justice as an analogy
to a categorical imperative and instead make do with an account of the
crimes, in which case a post-conflict society takes the step from the right
to social retribution to the right to truth. On condition that no blanket
amnesty is granted, Bassiouni deems it acceptable to resort to a truth
commission, as an alternative to a court of law, although this type of
accountability-securing modality must comply with certain guidelines for
limitations of pardons in order to conform with the theory of universal
justice. These include: (1) pardons should only be granted after convic-
tion and sentencing; (2) pardons should be for specific crimes; and (3)
pardons should be justified with reasons.? As a principle, criminals

9% Supra note 31, at 702.
9% Id. at 731.
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should be treated in accordance with desert so as to secure justice, which
is the opposite of revenge. Invoking two additional principles of legality,
namely necessity and proportionality, which originated in national law,
we can conclude that it is not possible to restore jus cogens balance with
an account of the truth. Judgment must be passed even if this is, in fact,
merely symbolic because the perpetrators are going to escape the penalty
that would normally follow. Ignoring the context-specific reasons for par-
don(s) and, with this, amnesty, the right to truth depends, for its suc-
cessful fulfillment, upon the duty to recognize the victim. While excuses
or apologies can be made, they cannot be bad ones, that is, ones that pre-
sent the commissions as, for example, accidents by analogy to floods and
earthquakes. The perpetrators have to assume either part or full respon-
sibility for the crimes as wrongful violations that, if committed inten-
tionally, add to their individual culpability. Even if they were committed
while “just following orders,” the seriousness of the harmful conse-
quences mitigates against a reduction of the degree of criminalization.
Many different issues may have to be addressed, negotiated, and resolved
before the various parties can achieve post-conflict reconciliation and
peace. For this purpose, consideration on the basis of duties may be
extended to the offenders in that rehabilitation may be a means of, for
example, avoiding the unfair scenario where ex-criminals continue to be
punished after having paid their dues to society, although they “only”
paid with truth-telling. If their former victims refuse to forgive and for-
get, believing the price is too low, then they will be doomed to, in one
sense at least, stand trial forever.

Typologically, rehabilitation is a responsibility that technically falls
under the duty to reparation, which is, at least as a paradigm, owed to the
victim or his heirs and which is correlative to the right to a remedy.
Reparation includes: (1) restitution (in the form of restoration or return
of all the things that the victim had in the original situation, including
rights, property, status, etc.); (2) compensation for all the things that the
victim lost, which may be of a material, economical, or social kind, or
concern human capacities, for example, psychological or physical, or
ones to do with reputation; (3) rehabilitation, which includes various
sorts of help and assistance, be it medical or legal; and (4) satisfaction
and non-repetition, which involves a guarantee of the cessation of the
violations, apology, remembrance, and access to factual information and
verification of the crimes.?7 It should be observed that the right to a rem-
edy per se encompasses three main types of entitlement to: (1) justice,
that is, access to a court of law to secure accountability; (2) reparation for

97 Id. at 694 n.98.
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the harm suffered; and (3) truth. These three rights are repeated by the
Set of Principles for the Protection and Promotion of Human Rights through
Action to Combat Impunity.”® As a rights-approach, the U.N. document in
question overlaps with the Chicago Principles on Post-Conflict Justice while
adding, unlike the last-mentioned, principles for, among other things,
measures to disband unofficial armed groups and measures repealing
emergency provisions.

The law criminalizes victimization and harm independently of the
liberal distinction between accountability and rational and autonomous
personhood. If the law focused merely on the intention or motivation as
a criterion, accountability would be reduced to an individual right.
Accommodating consequences and, furthermore, a broader perspective
on the relationship between the individual and society, and the reasons
for owing a certain treatment to other people, makes it possible to talk
about accountability as a collective right. The law even disconfirms the
liberal interpretation of the Doctrine of Acts and Omissions for civil and
political rights. This is to say that it not only makes individuals and states
responsible for acts, but also for omissions of acts that proved harmful,
just as it imputes blame for these and, consequently, demands redress. As
for the latter, international criminal law follows the Ring in the Water
Model for both victims and perpetrators. The law assumes, as a starting
point, that those directly guilty of offenses, should—where appropriate—
make fair restitution to victims, their families, or dependents.?? In other
words, if the victims themselves have either perished or been incapaci-
tated because of the harm suffered, then restitution is owed, as a duty, to
the closest circle of people around them. Similarly, in the case of perpe-
trators, duty performance is transferred in accordance with what might
be called the Behavorist Genesis Rule of Accountability. Following this,
duties to return property, pay losses, reimburse expenses, and provide
services to victims pass through the hierarchy of people who were respon-
sible for the harm infliction until duty bearers are hooked into place. For
example, if an offender cannot pay for the necessary medical treatment
and rehabilitation of his victim, then third parties should be made liable
and thus held accountable; and if that is not possible, then the state
should assume responsibility for rights protection; and if that is not pos-
sible, then the state should negotiate international treaties so as to obtain
the help and assistance that is necessary in order to end the victimiza-

9% Supra note 2, at 4.

9 Supra note 32, at 278.
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tion.1% In principle, therefore, collective accountability may describe
duties and responsibilities of the global society or community, although
the initiative is taken by the nation-state. Furthermore, states that are in
fact non-parties to the crimes themselves may choose not to respond to
the request. If so, the omission must be justified with good reasons, say,
scarcity of the resources that are needed for rights fulfillment. Otherwise,
a new wrong has been committed. Given that consequences are made to
count, a foreign government cannot argue, for example, that: “We did
not cause the unfortunate situation. Thus, we do not owe you help.”
What can be done ought to be done. However impersonal and band-aid-
like collective accountability may seem, impunity remains its opposite
and therefore the law expects agents to deliver, to undo the wrong, to the
maximum extent possible, by giving victims their due, that is, what is
owed to them in accordance with their rights, which includes the right
to a remedy as well as the right to accountability.

As the right to a remedy depends on the circumstances, it is vulner-
able to conflicts and exceptions from the point of view of fulfillment. As
a post-violation right, the right to a remedy enjoys status as an absolute
right at the level of rights recognition, by analogy to the right to account-
ability. The difference is one that cuts through the content or object of
the right. The right to a remedy is broader, involving more things cum
remedies than legal justice. (The right to accountability is really a sub-
right of the right to a remedy). Theoretically, basicness is the criterion
for absoluteness. Basic rights and correlative duties are absolute in that
the rights are inalienable and the correlative duties non-derogable. But,
in the case of social and economic human rights and correlative duties,
Bassiouni exempts those that are not need-based, for example, things like
periodic holidays with pay. Using humanity as the general direction post,
only those things that are necessary in order to avoid serious harm will
appear on the list of rights, as valid instances of the Harm Principle.
Furthermore, Bassiouni’s emphasis on legal justice does give rise to a
Priority Principle whereby alternative accountability measures ought to
give way if put to the choice.

Because of its broadness, the conditionality, from the point of view
of fulfillment, must be taken seriously. At the level of general jurispru-
dence, this is to say that Bassiouni’s consequentialism (the remedy is a
consequence of prior rights-recognition, primarily the rights to life, lib-

100 Note that victims should receive restitution directly from the state if their
offenders are public officials. See id. at 276-80.
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erty, personal security, and physical integrity) depends on the notion of
what is practically possible in the real world. As pointed out previously,
duties precede rights, and, while doing so, they may or may not translate
into remedies. Even if duties are too weak or imperfect to translate into
remedies, they do not decide the destiny of rights. Fulfillable or not, both
they and the rights continue to be normatively required, legally and
morally. Circumstances cannot abrogate or extinguish them, although
circumstances that amount to a scarce supply of the recourses that are
needed for fulfillment can postpone performance as a must, a categori-
cal imperative, something that is binding without further discussion.
Meanwhile, agents ought to try to make things possible in terms of a meta-
duty. There is no escape from accountability as long as it is true that
something can be done. Whatever can be done will become the object of
the remedy. For the same reason, it is true that norms always hook
human agents into some type of action regardless of what the real world
is like here and now at time T.191 Any basic rights violation deprives the
victim of his status as an end (because the commission of a jus cogens
crime pushes him out of the image of the species), which is tantamount
to intolerable disrespect. Each and every time something like this hap-
pens, everybody everywhere is affected (because all human agents have
a stake in (loss of) humanity), and this is why there is always a good rea-
son to act in conformity with the principles and/or norms that confirm
our common dignity.

The main point is that there is a distinction between human rights
law and human rights remedy, which obeys the same jurisprudential
premises as the previous general distinctions between, respectively,
effective enforcement and recognition of strict and proper law, and
rights recognition and protection. Lack of enforcement cannot negate
conferment (compare non-positivism). Any means for rights protec-
tion, including the ICC, the judges that serve on this court, and their
rule application, are exactly that—means as well as consequences of
rights recognition and not conditions for rights recognition (compare
non-positivism and non-realism). What further substantiates this con-
clusion is the absurdity that follows from the thought experiment of
making rights protection a criterion or condition for rights recognition.
If this were correct, then only human beings who already enjoyed pro-
tection under the Kantian Respect Principle, the Harm Principle,
humanity, dignity, and civilization would qualify as candidates with an

101 Needless to say, this feature makes accountability a rather radical notion. Given
the nature of what is at stake in human rights, this probably has to be.
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entitlement to human rights recognition. The more it was the case that
human rights in place, P, went unprotected, the truer it would be to say
that people in place, P, did not have rights in the first instance, that they
therefore fall outside of the privileged and exclusive class of human
rights-holders. This is absurd. The people in question are those who most
need to be recognized as human rights-holders; they are the victims! If
victims were beyond rights simply because they had been subjected to vio-
lations (compare lack of rights protection), simply because they were vic-
timized, then there would be no room for post-conflict justice. Although
Annan prefers to talk about transitional justice, rather than post-conflict
justice, he certainly requires a victim-centered approach, as alluded to
previously. Transitional justice is a notion that implies taking sides,
namely for the victims. Once human rights violators have disrespected the
original starting point for stakeholders, due consideration becomes syn-
onymous with such partiality. The balance must be restored.

Ill. A CRITICAL APPRAISAL OF BASSOIUNI’S COMBINATION THEORY

Different theorists have different preferences regarding the use of
the notions of, respectively, post-conflict justice and transitional justice.
In essence, they overlap in their normative content, meaning that they
both imply recognition and protection of the rights to justice, truth, and
reparation. Furthermore, they are both ideologically wedded to a pro-
democracy perspective. Formal fairness entails a number of rights that
are deemed fundamental in a democracy, for example, the right to due
process and the right to equality before the law. More generally, the right
to participation is one of the core rights, and this too is advocated by the
Chicago Principles on Post-Conflict Justice in that Principle 3 emphasizes
inclusion of all groups of society, just as “a democratic social order is
premised upon respect for the rule of law” (compare Principle 5).102
Concerning the Set of Principles for the Promotion and Protection of Human
Rights through Action to Combat Impunity, the emphasis is put on transi-
tional justice defined either as “restoration of or transition to democracy
and/or peace” (compare Principles 17, 30, 38 et seq.).103 Therefore,
there is no pre-commitment to democracy, although this does not make
sense in the case of formal fairness, which is otherwise required under
the right to justice. Given the possibility of choosing between democracy
and/or peace, a choice that is also repeated in connection with Principle

102 Supra note 1, at 6.

103 Supra note 2, at 5, 21, 25, 27.
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40, which addresses implementation of administrative measures,!%4 the
risk of realpolitik presents itself. This introduces a significant difference
between the Set of Principles and the Chicago Principles on Post-Conflict Justice,
which does not allow such a choice (compare Principle 26).

At a superficial glance, the two documents, the U.N. and the inde-
pendent document, look similar. However, upon scrutiny, a disanalogy is
unavoidable. Concerning the Chicago Principles on Post-Conflict Justice, the
conclusions that summarize Bassiouni’s view on accountability can be
extended to the document in question without necessarily extending the
philosophical and general jurisprudence premises that prompt him to
draw the conclusions. Very briefly, every principle that is declared in the
Chicago Principles on Post-Conflict Justiceis also one that Bassiouni advocates
as an integral part of his own position. There is full compatibility. To give
an account of the Chicago Principles on Post-Conflict Justice is also to give an
account of Bassiouni’s own position. This was one of the main objectives
in the previous sections, especially because an account of Bassiouni’s
position brings out the conceptual and normative framework that con-
stitutes the set of theoretical axioms in the case of the Chicago Principles on
Post-Conflict Justice.

One clear example is the emphasis on the state’s obligation to pros-
ecute or extradite, first and foremost in connection with jus cogens crimes,
such as genocide, war crimes, and crimes against humanity (compare
Principle 13). In the United Nation’s Set of Principles for the Promotion and
Protection of Human Rights through Action to Combat Impunity, there is an
overlap in all important respects, including the state’s obligation, the
view on jus cogens crimes, the impermissibility of blanket amnesties for jus
cogens crimes, the impermissibility of the death penalty, the view on basic
rights, the principle of complementarity, universal jurisdiction, in essence,
all the measures that fall under “Action to Combat Impunity.” This is
exactly why it is paradoxical, to say the least, that the same document
includes a “democracy and/or peace” choice that penetrates the entire
document. If possible, it is even more paradoxical in lieu of the fact that
the Special Rapporteur, Louis Joinet, proposes that the so-called “broad”
notion of action to combat impunity should serve as “a decision-making
aid to peace agreement negotiators.”1% As pointed out by Bassiouni,
there can be no long-term peace without accountability and, once again,
Annan agrees with him.106

104 Jd. at 27-28.
105 Jd. at 10.

106 Supra note 6, at 3.
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Annan’s position is much closer to that of Bassiouni and the Chicago
Principles on Post-Conflict Justice than to that of the U.N. document. In
actual fact, there are no major differences. In some areas, Annan adds
public policy explanations that clarify the context within which relevant
norms and facts operate. For example, he states that “human rights and
the rule of law cannot be deferred” because “lawlessness can seriously
undermine the efforts of an entire peace operation,” and this is one of
the United Nation’s own findings.197 In other words, realpolitik should
not be allowed. He continues, “no one, including peacekeepers, is above
the law.”108 This goes back, of course, to Annan’s more general thesis
about accountability to the law, which clearly requires democracy.
Otherwise, right (compare the law) will be based upon might (compare
political power).

For a final remark, Annan’s perspective emphasizes, like Bassiouni’s
and the Chicago Principles on Post-Conflict Justice, accountability. Although
this notion includes legal accountability, it cannot be reduced to legal
criminal justice. As Principle 7 explicitly states “accountability extends
beyond criminal sanctions.”!% To the extent that impunity means—in the
case of the Set of Principles—*“the impossibility, de jure or de facto, of bring-
ing the perpetrators of human rights to account—whether in criminal,
civil, administrative or disciplinary proceedings,”!19 it is correct to say that
the U.N. document has a broad notion of action to combat impunity. In
comparison to the notion of accountability, as advocated by Annan,
Bassiouni, and the Chicago Principles on Post-Conflict Justice, however, it is too
narrow to do justice to what is at stake. Not only is it true that account-
ability is broader than a “no impunity” policy, whether criminal, civil,
administrative or disciplinary, it is also the case that accountability falls
under post-conflict justice as a “multidisciplinary” notion.!!! In this way,
accountability encompasses any idea or practice that make possible
recognition and protection of fundamental human rights, including pro-
gressive ways of addressing what Annan describes as the “root causes” of
unequal distribution of wealth (compare structural violence), which are
also incompatible with peace as well as democracy.!!2

107 Jd. at 10.

108 Jd. at 11.

109 Supra note 1, at 6.

110 Supra note 5.

11 Supra note 1, Introduction, at 2.

112 Supra note 5, at, 3-4.
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Returning to Bassiouni’s general jurisprudence, the (deep theory)
perspective is on accountability as a meta-right. While this perspective is
part of the spirit of the Chicago Principles on Post-Conflict Justice, it should
be kept separate, as a scholarly contribution, from any document that
Bassiouni has drafted.

For a critical appraisal of Bassiouni’s analysis of the right to account-
ability in the context of international criminal law, it is necessary to
accommodate all the parameters, theoretical as well as practical ones.

Because the parameters came from two different positions within
general jurisprudence, namely natural law theory and legal positivism
(which originally seemed to be favored by Bassiouni), the problem of the
possibility of combining these presented itself. To avoid antagonisms that
either introduced conceptual and normative confusion or, worse still,
contradiction, the most significant parameters had to be ones that
involved choices, taking sides, in connection with the notion of law
proper and the nature of the relationship between law and morality. If
any jurisprudential tension existed at this level, it could not but be true
to conclude that the alternatives were as incompatible as A and non-A.

Historically, we only have to study the famous discussion between
Hart and Lon L. Fuller to verify this.!!3 For the natural law theorist,
Fuller, there is no distinction between law proper and morality. For Hart,
there is because, according to legal positivism, there is a difference of
substance between legal law and morality. The disagreement between
Fuller and Hart shows how and why theorists commit themselves to one
particular position, either legal positivism or natural law theory. The fact
that Hart uses natural law theory as a way of softening legal positivism is
sufficient to introduce a distinction between his own moderate version
and, on the other hand, radical versions, but it is not something that can
eliminate the distinction between legal positivism as a general position
and natural law theory. To do this, Hart would have had to acknowledge,
as a minimum, the distinction between validity, existence and strict and
proper law, a step he does not take.

Regarding Bassiouni, the co-existence of parameters from different
positions did not result in the kind of jurisprudential tension that could
weaken the foundation of the conceptual and normative framework. The

113 H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HARV. L. REV. 593,
599 (1957-58); and Lon L. Fuller, Fidelity to Law, 71 HARv. L. REv. 630, 660 (1957-58).
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parameters that guided Bassiouni’s deep theory were not mutually exclu-
sive because, upon examination, they did not compete. No attempt was
made to combine natural law theory and legal positivism where they are
at risk of negating each other. Instead, Bassiouni opted for natural law
theory. His analysis of international criminal law maintained its jurispru-
dential clarity, coherence, and consistency, however complex the various
issues became. Because international criminal law is undergoing an evo-
lutionary process, is still very much law in the making, interpretation
sometimes became a theoretically challenging enterprise, once again,
presenting crossroads rather than conclusive answers. That is the nature
of the law as it stands here and now at time T. Hermeneutically, the chal-
lenge was optimal for distinctions pertaining to rights and correlative
duties. The story of human rights—the ethics of our own modern era—
could have had several sad endings, which would also have extinguished
the rights themselves as logical phenomena. Bassiouni’s Combination
Theory, however, was so sophisticated as to secure not only the uncon-
ditional recognition of human rights in accordance with natural law the-
ory, but also to bring the implications to bear on rights protection while
utilizing positivist methodology and strategy. Bassiouni complied with the
law in both cases, the legal law that is. At the same time, he provided
direction posts both for description (compare factual account of norms),
prescription (compare normative morality), and justification (compare
philosophical ethics). As a source of law, Bassiouni’s scholarship could
very well help distill the essence of human rights in the future. If so, his
contribution will certainly put him among The Great Humanists because
his work is at the cutting edge when it comes to practical application.
Every theoretical reflection is also a preparation for action in the real
world, for pragmatism.

Without denying that there is a distinction between legal law and
morality, Bassiouni’s parameters ascribed primacy to morality so as to
make it possible to argue that bad law is not law in the strict and proper
sense, thus de-lawing the relevant system of norms in question. The facts
that the law is positivistically real, legally valid, and binding, and there-
fore can be confirmed empirically as in existence and in force, are not
qualities or features that ultimately determine the status of that same law
as a rule of law. If a rule of law is merely a rule of might, then it “is”
exactly that—a rule of might (and not law proper!). For Hart, on the
other hand, such a rule is law proper as long as it is effectively enforced.
For Bassiouni, enforcement is important, even a parameter, but only on
condition that the law itself is just. As international criminal law received
the “good law” predicative judgment beforehand, the issue pertaining to
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enforcement was one about backing up right with legitimate might,!'4 for
even might cannot be merely so. In other words, Bassiouni used legal
positivism as a means for the same purpose that he used any other theo-
retical or practical parameter—to realize his vision: a World Order of
Human Dignity; a Global Human Rights Rule. Once again, legal posi-
tivism acted as a means for rights protection whereas natural law theory
served as a means for (primary) rights recognition.

All the central notions, which operate at the level of general jurispru-
dence, namely “law,” “rights” and “justice” are double notions in that they
describe both the legal reality as well as the moral ideal. Although the
procedures for rank ordering (the same notions) were pregnant with
parameters from natural law theory, they were neither simplistic nor
reductionistic. Even the highest ranking normative component, namely
the notion of justice, made this obvious. Justice functioned as the medi-
ator between law and morality (thus establishing law proper as just law,
that is, a rule of human rights law). But Bassiouni also accommodated an
immanent and relative notion of justice, whereby a given national legal
system is entitled to follow its own ways pertaining to values and norms
(political, ideological, religious, and so forth) as long as these do not
come into conflict with the core of international criminal law (compare
jus cogens norms). The rationale for this is that the parameters that deter-
mine justice and legitimacy and, ipso facto, the notion of a rule of law,
reside or exist within the body of norms that make up international crim-
inal law. The same conclusion is true of the relationship between legal
and moral rights, at least those rights that have status as basic human
rights. The law has already taken sides because rights like the right to life
and the right to personal security are recognized expressis verbis as “inher-
ent and “inalienable”!> and, ipso facto, as natural rights. Unlike radical
versions of legal positivism, as espoused by, for example, Bentham, who
declares natural rights “nonsense upon stilts,”!16 Bassiouni accepts the
existence of a Higher Authority or Norm, although the law of humanity
does not have to be construed as religious or divine in order to substan-
tiate the main claim that there exists a universal law that transcends the

14 The implication, namely that law and morality overlap in the case of interna-
tional criminal law, that there is no separation between fact and norm, may nourish
the impression that Bassiouni first and foremost is a legal positivist. Used as a theo-
retical premise or assumption, however, it is ill-founded.

115 Supra note 35; see also supra note 94.

162 JEREMY BENTHAM, THE WORKS OF JEREMY BENTHAM 501 (John Bowring ed.,
1843).
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legal law and that ought to enlighten and, if necessary, correct its rules
and regulations. The primacy of morality has to be addressed and
assessed on the basis of Bassiouni’s own premise that the law that is, the
existing international criminal law, accords—in theory—with the most
fundamental principles. The problem is practice. Furthermore, looking
at practice, the problem is about consistency. More precisely, it has to do
with the fact that norm application is inadequate from the point of view
of justice. The ICC is an attempt to remedy this sad state of affairs, but
even optimistic post-conflict experts, like Bassiouni himself, assume that
the court in question can only be expected to deal with the top of the ice-
berg. If (allowed—Dby nation-states—to be) efficient, the ICC can secure
accountability for the comparatively small number of people who have
committed heinous crimes and atrocities while occupying (illegitimately)
high positions of power and trust. The main burden befalls national legal
law, which is why the public policy goal cum duty to rehabilitate a corrupt
and unfair system should not be underestimated. But while doing so,
another goal, which is listed as something that ought to be secured,
namely pluralistic democracy, creates normative freedom to define the
legal rules. The restriction or limit on this freedom overlaps with the dis-
tinction between relativism for non-basic rights recognition and univer-
salism for basic rights-recognition.

The key to understanding the distinction between rights recognition
and rights protection is the relationship between rights duties and reme-
dies. Human rights stand regardless of their possible correlatives. Further-
more, duties (must) follow where rights are recognized, although they
cannot be considered binding—from the point of view of actual fulfill-
ment—if the circumstances disallow (read: make impossible) perfor-
mance in the real world. That is not fair. That said, duties are still
binding in a derivative sense in that the rights always obligate other peo-
ple to try to make things practically possible, that is, to at least attempt to
create the conditions that will eventually make a difference; change the
current circumstances; change the world into a (better) place where duty
fulfillment is practically possible and, consequently, required because the
resources or means are (now made) available. Availability or access to
resources synthesizes facts and norms so that duties can result in reme-
dies. If and when they do, the practical application parameter, with which
Bassiouni credited Cicero, enters into force, something that it ought to
do. Here it is relevant to observe that the emphasis on practical applica-
tion is something that constitutes an important component of the most
dominating tradition within natural law theory, the one that is closely
linked, at least as a principle, with (morally justified and/or required)
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protest, resistance, rebellion, even war against the (legal and political)
status quo, thus excluding obedience as a virtue in its own right.
Furthermore, the incorporation of practice as a parameter is a means for
avoiding double standards (compare realpolitik) and, more positively,
secure actual conformity with the Good Law. If legal law accords with the
ideal, meaning that its rules, norms, and principles reflect morality, then
there will also be, so Bassiouni argues, avenues for protection in the
event of violations. In practice, this means two things: (1) individuals or
states that violate jus cogens norms are recognized as criminals under the
law and (2) victims are recognized as deserving of justice through
accountability and redress, which, as a means of rights restoration, may
be, at least in one sense, more necessary. The paradigm pertaining to
serious international crimes is the type of breach or violation where the
perpetrator takes something from his victim that he is probably never
going to be able to return, in particular values such as life and health.
The ideal is to return that which is owed, but where reality is an obstruc-
tion for such complete or perfect justice, reparation is transferred to
other things, for example, remembrance, which hopefully can make up
for some of the harm done. That granted, the victim or his heirs may per-
ceive any imperfect match between duty and remedy as nothing but a
consolation prize that adds to the original humiliation and degradation.

Since the relationship between duty and remedy is mediated by
external factors and circumstances, including time and place, relativiza-
tion is unavoidable. Even the right to accountability may fail to result in
a duty that binds its bearer to provide the remedy that otherwise matches
the right most perfectly, namely justice in a court of law. It holds, as a
general principle, that “what can be done ought to be done” but since
it is ultimately the real world that determines the nature of the remedy,
accountability itself is put at risk. Victims will get as much accountability
as can be afforded. Without sufficient resources for a court, it becomes
necessary to move on to alternative remedies. In theory, the primacy of
morality stands. In practice, however, a gap between ethics and econom-
ics may open up. Although Bassiouni dismisses the view that the level of
wealth determines what rights there can be, he nevertheless supports a
position that says that the availability of resources serves as a criterion for
determining the actual bindingness of correlative duties. In other words,
if a duty cannot translate into a remedy, then we ought not blame the
individual or state that does not deliver or provide the things that oth-
erwise count as necessary for rights restoration. It is not reasonable to ask
the impossible. But, objectively, the outcome is not just either because
the victims are now forced to tolerate the continuation of the imbalance
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through remedy deprivation. From their perspective, it is difficult not to
translate reality into a leap hole for accountability.

Distinctions matter, including the one between reality and ideal. The
more perfect the match between (legal/descriptive) fact and (moral/
prescriptive) norm, the closer human agents are to the ideal state of
affairs. While approaching this as a global goal, agents need to acknowl-
edge the whole set of distinctions that characterizes natural law theory
(and moderate versions of legal positivism), namely the distinctions
between, respectively, a rule of law/a rule of might; right/might; legal
rights/moral cum natural rights; legitimacy/legality; formal and proce-
dural fairness/substantive justice; and (reserved for natural law theory!)
validity/strict and proper law. Ultimately, it is the primacy of morality that
necessitates all these distinctions. In theory, moral norms rank higher
than legal norms, which are given or conferred by the Principle of
Kantian Respect, the Harm Principle, decency, civilization, humanity, dig-
nity, and the theory of the implied social contract. In the case of jus cogens
norms, there is, de jure, an overlap between the ideal and the real and
legal norms, as conferred by international criminal law. In the opposite
case, the legal law would have been judged inadequate. Furthermore, the
closer its approximation to “bad law,” the higher the certainty of having
to declare the law null and void from the point of view of human rights.

A comparative analysis of natural law theory and legal positivism with
a special view to human rights would have to turn out in favor of the first-
mentioned. The reason for this is that, historically and traditionally, any
version of legal positivism, moderate or radical, endorses ethical rela-
tivism, in addition to conventionalism and nationalism.!17

For Bassiouni, it is true to say, relativistically, that there are differ-
ences pertaining to national legal law, judicial norms, institutionalized
values, political government, and so forth. At the same time, however, jus-
tice as a non-relative constant transcends the differences in question,
because they are “merely” real world facts that, furthermore, often pro-
tect the interests of states at the expense of individual human rights.
More precisely, realpolitik feeds on references to “our different norms,”
although the parties who exploit such references, politicians, policy-
makers and legislators, betray mankind.

117 In the first analysis, this follows as an empirical rather than a political implica-
tion of the nation-state’s monopolized power to confer and enforce rights. Once the
“ought” (as in the principle “we ought to respect cultural differences”) is added to the
“is,” however, there is an overlap between the logical and ideological aspects.
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Relativism is first and foremost an anthropological discipline. It pro-
vides us with a map of the factual differences cum variables that observers
discover, record, report, and describe with the goal of gleaning informa-
tion and knowledge (compare fact-finding mission). As an ethical doc-
trine, however, relativism has very restricted validity. Bassiouni does not
propose that “we ought to respect cultural differences” as a matter of
duty and regardless of the nature of the differences because “we ought
to show tolerance,” again as a matter of duty and regardless of the nature
of the differences. If we refuse to show such respect and tolerance, rela-
tivism will classify our judgments as instances of cultural imperialism.
However, the fear of this stigma is outweighed by the risk of minimizing
the class of human rights subjects. Therefore, Bassiouni’s position is pro-
relativist to the extent that the differences that exist in different cultures,
societies, or sub-groups within societies do not come into conflict with jus-
tice, defined as a common and global goal for humanity. We have to
acknowledge universalism as the only doctrine or position that is com-
patible with the requirements of (moral) natural law and (legal) univer-
sal justice.!'® Before society, there is nature-as-dignity; and nature-as-
dignity is the constant that points to the non-relative feature we all
share—humanity. And, humanity as a normative notion is paired with civ-
ilization, so as to say that what our species ought to do is to apply the
same norms to everybody everywhere, that is, recognize human rights as well
as impose correlative duties that, given the status of the prior rights, ought to
repeat the same logic, that is, ought to apply equally and universally.

Following Bassiouni’s analysis, it appears that propositions such as
“we must have accountability for wrong-doing” and “the more serious the
wrong-doing is, the truer it is to say that there must be accountability” are
ideas, beliefs, or values that are held universally. This is to say that they
transcend the culturally determined differences that apply as (relative)
variables. This is to say, in turn, that irrespective of the laws that are rec-
ognized and/or enforced by the national legal system in place P, there is
an in-built (compare immanent) and Higher Directive to secure account-
ability in a proportionate relationship to the seriousness of the relevant
crimes. Therefore, legal justice per se, having a socially organized system
for rights protection, is a fundamental value and, furthermore, a cross-
cultural constant, which characterizes civilized societies.!’” The very
nature of civilized society commits it, binds it, to comply with justice at

118 Supra note 31, at 698-99.

119 Supra note 24, at 71.
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the level of practical application. This point is important. It introduces a
mechanism for self-censorship in connection with full accountability and,
with this, penal sanctions against human rights perpetrators who are
prosecuted and punished under the national legal system. If a state or
government lets criminals off the hook, then its representatives (political
leaders, public officials, judges, etc.) still have to look at themselves in the
Universalist Mirror, which will not reflect the image of the species but
instead cast them out. As traitors of humanity, they have not only failed
their own citizens; they have also lost the trust of the world community.
Without legitimacy as rulers or representatives, they ought to be replaced
(compare. lustration or vetting), if necessary, through international
humanistic intervention, an idea that is particularly typical of modern
natural (human rights) law theory, as espoused by, for example, Hersch
Lauterpacht.!20

As human rights are international cum global, relativist respect for
national sovereignty, self-determination, together with factual statements
about “our” or “their” peculiar ways cannot function as immunities
against cross-cultural responsibilities to secure accountability in the event
of violations of the most basic human rights. This is a logical point about
the status of the norms in question. Its ideological implication is clear,
namely that realpolitik is an offense against universalism. But, its main pur-
pose is to highlight the non-relative goals that are at stake and that,
unfortunately, are also at risk—humanity and civilization, that to which
any state or government ought to aspire and that will be lost if the species
does not collectively choose to self-subject to the Common Rule of
Human Rights. There will be no mercy for anybody anywhere in a world
that puts cynicism, apathy, and indifference on its political agenda. At the
end of the day, the sun that Bassiouni talks about,'?! will go down and the
species will self-destruct, which is irrational of course. The essential point
is that everybody is affected by wrong-doing in the form of jus cogens
crimes, wherever it takes place, be it the perpetrator who committed an
inhumane misdeed, the prosecutor who does not succeed in restoring
the imbalance because the system is corrupt, the victim whose needs go
unmet, the witness who feels powerless—they will all (come to) suffer. It
is not possible to transfer goodness as a task to other people. To push the
logical point, there is nobody to transfer it to.

120 HERSCH LAUTERPACHT, INTERNATIONAL L.AW AND HUMAN RIGHTS (1950).

121 Supra note 24, at 117.
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The wider philosophical issue and challenge is whether Bassiouni’s
universalism leads to a lack of respect and tolerance, as ethical relativism
would claim, or alternatively, if relativism lacks sincerity, as universalism
would counter-claim, because it does not have a reason to share norms,
however fundamental or basic they may appear to be, ultimately, because
all value or norm systems are perceived as equally valid.

The above issue and challenge, posed by Bernard Williams,!22 will
remain so in this chapter. However, if consequences matter in ethics, uni-
versalism can be supported by using the Harm Principle as an adjudica-
tor. If universalists believe, for example, that “It is wrong to kill fellow
human beings simply because they belong to an ethnic minority,” then
they mean that this is wrong regardless of time, place, and circumstances.
It can never be right to kill Jews, Muslims, etc., simply because they are
who they are. Consequently, so-called (relativist) respect and tolerance
for, say, ethnic genocide is wrong too. Such types of violations of jus cogens
norms ought not to be respected and tolerated.

As a conclusion, the following points need to be stressed. As a meta-
right, accountability combines natural law theory and legal positivism in
the sense that accountability covers both the moral and legal aspects,
which crisscross the distinction between rights recognition and rights
protection. Concerning legal positivism, Bassiouni withholds the power
to confer the most important norms, such as jus cogens norms (compare
rights recognition) whereas the power to enforce the norms in questions,
including the power to punish and the power to use physical violence,
is shared (by the national and international system). Furthermore,
Bassiouni’s Combination Theory of accountability functions—from the
point of view of natural law theory—as a set of universalist parameters
that may overrule (as opposed to positivistically violate!) the law of a
nation-state. Although his natural law theory entails maximization of
practical application as a commitment, Bassiouni chooses to not rely
solely on rationality as a guarantor of protection.!?? Therefore, legal pos-
itivism is used as a shield against the “dark side” of humanity, the side
that is not compatible with enlightenment, right reason, the sun. In one
sense, legal positivism operates as a version of skepticism. Some human
agents will not see sense’ yet others cannot, they do not possess the

122 Supra note 50, at 20-25.

123 If consistent, then an ethical/legal agent realizes that enforcement is a natural
consequence of norm recognition.
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capacity, but because their imperfection results in harm to fellow human
beings, the world community needs a court system that can put an end
to the wrong-doing; put the criminals in their place so as to say that they
are “made to understand” that they do not deserve more consideration
on the weight-scales of humanity. Prosecution and punishment, that is,
rights protection is, to borrow one of Bassiouni’s key terms, “necessary”
for human agents who fall in this category. Their common and ill-
founded belief in their own superiority is, in the final analysis, the root
cause of their irrationality cum inhumanity.

In Bassiouni’s case, the role of rationality is not just that of a byprod-
uct of humanity and civilization. Rationality is a bridge concept between
general jurisprudence and accountability insofar as it holds that right
reason functions as the (1) universal and objective norm-giver (as
opposed to convention as a relativist prescription) and (2) adjudicator
in the event of disputes, the “human force,” which can secure global
consensus and order. In this manner, Bassiouni rejects the idea that nor-
mative statements can only be ascribed so-called emotive meaning. This
is to say that moral, political, religious, and other normative and sub-
stantive statements do not reduce expressions of the feelings, attitudes,
or beliefs of individual persons. If this were true, a statement like “The
death penalty is wrong” would be a purely subjective and/or inter-sub-
jective cum relative one and, consequently, human agents could not
engage in a meaningful (read: rational) discussion. Furthermore, adju-
dication would be impossible because all normative terms like “wrong,”
“right,” “good,” etc., have to be translated into “it is wrong—for me” or
“it is wrong—for us,” etc. According to Bassiouni, there is more to nor-
mativity, namely right reason, and this makes it possible for us, as agents,
to determine the truth value of conflicting statements. In technical
(meta-theoretical) terms, it holds that moral, political, religious, and
other types of normative statements have cognitive meaning, too. For
the purposes of a comparison of the different positions within general
jurisprudence, it should be stressed that Bassiouni’s position is typical
for a natural law theorist, as opposed to a realist or a legal positivist. For
the last-mentioned, cognitive meaning is (typically) restricted to empir-
ical propositions. The explanation for this owes to the (alleged) facts
that that which is transcendental and metaphysical is also unscientific;
and that that which is unscientific is also the realm to which reason per
se does not apply, thus presenting normative statements, at worst, as
nonsense or, at best, as means for propaganda (compare irrational
means of persuasion or conversion).
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Although Hart disagrees with the implicit stigmatization of natural
law theory and, furthermore, extends cognitive meaning (read: reason as
more than empirical verification) to normative statements, he does not
take the extra step that Bassiouni does, namely to separate rights recog-
nition and rights enforcement, which is essential in order to make full
sense of the separation of law and morality, that he (Hart) otherwise
endorses at the level of general jurisprudence. It could be argued that
while Hart and Bassiouni agree to distinguish, for analytical purposes,
between theory and practice, Hart makes practice a condition for law
proper, thus in effect reducing it to a legal notion of actual validity.
Bassiouni, on the other hand, treats practice as a logical consequence of
theory, something that ought to follow. That granted, legal implementa-
tion, codification, and application are not demarcation criteria. Instead,
they are ways of determining our sincerity, to see how good our good will
really is.

In the final analysis, Hart and Bassiouni are bound to go their sepa-
rate ways, conceptually and normatively, on account of their different
positions on criminal law and rights. Hart requires a bilateral power as
a minimum and this, in turn, entails a court, especially since the correl-
ative duties are logically prior to claim rights in the full sense. For
Bassiouni, however, this is neither necessary nor sufficient. Furthermore,
a court is a means for the maximization of effective enforcement, which
is a means for accountability and ultimately justice—as a more than legal
matter, and not a pre-condition for rights. Basic human rights stand
regardless. Universal justice, the principles of humanity, civilization, etc.,
require this. Even though the ICC “is a treaty-based adjudicating body
whose effectiveness depends on the degree of states’ cooperation, and on
a variety of factors which include resources, adequate personnel and,
above all, the political will of the international community,”!?4 it does not
follow that Bassiouni commits himself to legal positivism. Not even his
proposal to use national law as the paradigm for international law com-
mits him. As a matter of fact, he dismisses it to the extent that non-
nationalism and non-relativism are required, as a minimum, at the deep
theory level where the maximization of justice takes place through recog-
nition of the (social contract theory) rights to life, accountability,
enforcement duties, etc.

Bassiouni interprets his own conception of international criminal jus-
tice as free in that it does not, in his opinion, have to marry “any one”

124 Supra note 24, at 102.
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metaphysical stance, philosophy, or ideology. “In short,” so Bassiouni con-
cludes, “it is a pragmatic humanistic and social policy conception that
modestly aims at the attainment of certain value-oriented goals.”!? In this
way, priority ought to be given to The Cause. Human rights law and
ethics exist for very concrete and specific reasons, and any general
jurisprudence ought to accommodate these while building a bridge to
the real world where human beings depend on legal scholars and
philosophers to get human rights “right” in every sense of that term (con-
ceptually, normatively, etc.). Whether modest or not, this goal requires,
for its fulfillment, the cooperation and participation of everybody every-
where, who has a stake in humanity.

125 Jd. at 126.






CHAPTER 3
DEPOLITICIZING INDIVIDUAL
CRIMINAL RESPONSIBILITY

Bartram S. Brown*

I.  CHERIF BASSIOUNI’S LEGACY: THE CONTINUING DEPOLITICIZATION OF
INDIVIDUAL CRIMINAL RESPONSIBILITY

Cherif Bassiouni’s intellectual legacy is vast and varied, but a key
theme has been his dedication to advancing the international rule of law
by promoting individual criminal responsibility for serious international
crimes. He has extended the boundaries of existing international prac-
tice by advancing the simple notion that international criminal investi-
gations and prosecutions imposing individual criminal responsibility may
be appropriate even when one or more of the national governments con-
cerned argues that the issue is somehow too “political.” This marvelous
effort builds upon a Bassiouni family tradition of dedication to the rule
of law.!

After a brief review of Cherif Bassiouni’s historic legacy of promot-
ing the depoliticization of international criminal responsibility and
human rights, this chapter will briefly review the basic tenets and termi-
nology of both the politicization analysis developed by the author and
the legalization analysis developed independently by other scholars. The
objective is to explore both the relationship and distinction between
them and their joint applicability to understanding issues of politiciza-
tion and principle in international law and institutions.

* Bartram S. Brown is Professor of Law and Co-Director, Program in International
and Comparative Law, Chicago-Kent College of Law, Illinois Institute of Technology;
Member, American Law Institute, Member, Council on Foreign Relations (New York).
Thanks to Pauline Dessler for valuable editorial assistance. The views expressed herein
are solely the responsibility of the author.

' His grandfather was a lawyer and politician dedicated to the proposition that
“only the observance of the Rule of Law and the preservation of human rights could
mediate between human enmities, and thus right and not might was the only alter-
native to violence.” To Mahmoud Bassiouni: In Memoriam, Editor’s Dedication, in INTER-
NATIONAL TERRORISM AND POLITICAL CRIMES v (M. Cherif Bassiouni & Ved P. Nanda
eds., 1973).
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This chapter concludes that an untenable situation results when
politicization prevails over fundamental international principle. This is
especially troubling when apparent violations of jus cogens norms such as
the prohibition of genocide are at issue, and effective prosecution is
stymied by national political opposition to a stronger, more legalized
regime of international criminal law. Under such circumstances it is both
necessary and appropriate to act, as Cherif Bassiouni has done, to help
depoliticize the situation by building the political will to act according to
principle.

His Legacy as a Scholar

His Visionary Perspective on International Criminal Law

In 1973, when Professor Bassiouni published his first treatise on
International Criminal Law, the Cold War was in full swing, and few schol-
ars saw any real prospect that international criminal law might develop into
the vital and dynamic area of law that it has become today. Two decades
earlier, Professor George Schwarzenberger had expressed the view that
“[i]t would be unduly optimistic to assume that ‘international criminal law’
has now been established unequivocally as a technical term.”? In the inter-
vening years the prospects for the development of international criminal
law had gone from bad to worse, yet Professor Bassiouni persisted in believ-
ing that stronger substantive international control would ultimately be
both possible and necessary. His notions at that time about the future of
international criminal law were remarkably prescient:

It appears to me that the future may well see two stages of develop-
ment. The first one will be in the field of adjective international crimi-
nal law, and the second state of substantive international
control may only come into being after the first one has been
successful in the course of the customary practice of states. That
second stage would be the elaboration of an international criminal code
with an international supporting structure for its enforcement and
implementation. That stage may prove unnecessary if the first one
produces satisfactory outcomes. However, since this is not likely,
the second stage may prove necessary if a sufficient number of
states deem it in their own best interest and in the interest of

2 3 CURRENT LEGAL PROBLEMS 263 (1950), quoted in J.M. van Bemmelen, Reflections
and Observations on International Criminal Law, in 1 INTERNATIONAL CRIMINAL Law 77 (M.
Cherif Bassiouni & Ved P. Nanda eds., 1973).
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preserving minimum world order to abate jealously guarded
concepts of sovereignty.?

The adjective international criminal law of which he spoke has devel-
oped a great deal since then. Most states have enacted the prohibitions
of international crimes into their national penal law, and there has been
considerable progress in inter-state cooperation in criminal matters. The
principle aut dedere aut judicare has been widely codified and accepted as
establishing the duty of states to extradite or prosecute those believed
responsible for serious international crimes.* More recently, the creation
of a permanent International Criminal Court (ICC) even in its present,
very limited, form has taken international criminal law well into the sec-
ond stage of development.

His Acknowledgement of the Practical Constraints

Despite his personal commitment to human rights and the rule of
law, Professor Bassiouni has always been realistic in assessing the practi-
cal and political obstacles to a more effective system of international
criminal law. Three decades ago he identified the two principal obstacles
to progress in the field he would help to build:

Two main problems seem to plague the ultimate establishment
and effectiveness of international criminal law. Foremost is the
adamant refusal of nation-states to surrender or shave their power with
an international organization in certain areas determined for
various reasons by each nation-state to be of vital self-interest.
This recalcitrance derives from a multitude of sources. The
other seminal problem is the apparent impossibility of nation-states
to agree on common goals in the areas considered part of the sub-
ject matter. Even when some consensus is reached on commonly
shared goals, there is disagreement on the appropriate means to
achieve them.>

The same two problems, the reluctance of states to surrender their free-
dom of action and their inability to reach consensus on their common

3 INTERNATIONAL TERRORISM AND POLITICAL CRIMES, supra note 1, at 490 (empha-
sis added).

4 See M. CHERIF BASSIOUNI & EDWARD M. WISE, AUT DEDERE AUT JUDICARE: THE DUTY
TO EXTRADITE OR PROSECUTE IN INTERNATIONAL LAW (1995).

5 1 INTERNATIONAL CRIMINAL LAw, supra note 2, preface, xii (emphasis added).
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goals and means, were still the focus when the ICC Statute was negotiated
in 1998. Writing specifically about international legal responses to terror-
ism in terms then applicable to the development of international crimi-
nal law in general, he noted in 1975 that

the problems of enforcement and implementation which have
plagued the progress of international law in general are par-
ticularly visible in this area. . . . The contemporary approach seems
to avoid the issue of an international enforcement mechanism, and
consequently the trend is moving away from the elaboration of
a general treaty defining the international crime of terrorism.
The direction seems to be . . . to impose upon states the duty
to prosecute under municipal law or to extradite. Thus the
methodological choice appears to steer away from substantive
international criminal law to adjective (complementary) inter-
national criminal law.6

At the time, Professor Bassiouni frankly acknowledged that interna-
tional enforcement of international criminal law could not yet be achieved,
and he focused on the practical task of developing and advancing the
adjective international criminal law of inter-state cooperation. Decades
later, he sensed before others that the time had come for a change.

His Frank Critique of the Realpolitik Extreme

Professor Bassiouni’s lectures and academic writings offer a clear
analysis of the realpolitik’ constraints he faced in that capacity. This analy-
sis has been offered in numerous talks, books, and articles, but its central
arguments can be formulated in a few basic propositions drawn here
from one of his recent speeches. It begins with the observation that “in
most cases, political considerations permit perpetrators of gross violations
of human rights to operate with impunity.”® Professor Bassiouni follows

6 INTERNATIONAL TERRORISM AND POLITICAL CRIMES, supra note 1, at 488-89
(emphasis added).

7 He offers a concise definition of realpolitik: “ Realpolitik involves the pursuit of
political settlements unencumbered by moral and ethical limitations. As such, this
approach often runs directly counter to the interests of justice, particularly as under-
stood from the perspective of victims of gross violations of human rights.” M. Cherif
Bassiouni, The Importance of Choosing Accountability over Realpolitik, 35 CASE W. RES. .
INT'L L. 191 (2003).

8 Id.
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with a critique of the extreme realpolitik policy perspective as inconsistent
with the principle of accountability? as well as with the most basic pro-
mise of international human rights.!® Perhaps most importantly, he then
argues that for the long-term good of humanity, justice and accountabil-
ity should prevail over the short-term immediacy of realpolitik.!!

One central insight is based upon his practical experience with the
Commission of Experts, as discussed below. Although the stakes in mat-
ters of human rights can be immeasurably high, all too often the contest
between the justice and realpolitik plays out away from the public eye.!?
This makes it easier for adherents of realpolitik to undermine the devel-
opment and functioning of effective international legal institutions with-
out appearing to be the enemies of principle and justice.!3

9 “Impunity, at both the international and national levels, is commonly the out-
come of realpolitik which favors expedient political ends over the more complex task
of confronting responsibility. Accountability, in contrast, embodies the goals of both
retributive and restorative justice. This orientation views conflict resolution as
premised upon responsibility and requires sanctions for those responsible, the estab-
lishment of a clear record of truth and efforts made to provide redress to victims.” /d.

10 “At the end of the Second World War, the world collectively pledged ‘never
again.” While the intention of this global promise may have been sincere, its imple-
mentation has proved elusive.” Id.

1 “The pursuit of realpolitik may settle the more immediate problems of a conflict,
but, as history reveals, its achievements are frequently at the expense of long-term
peace, stability, and reconciliation. It is difficult to achieve genuine peace without
addressing victims’ needs and without providing a wounded society with a sense of clo-
sure. A more profound vision of peace requires accountability and often involves a
series of interconnected activities including: establishing the truth of what occurred,
punishing those most directly responsible for human suffering, and offering redress
to victims. Peace is not merely the absence of armed conflict; it is the restoration of
justice, and the use of law to mediate and resolve inter-social and inter-personal dis-
cord. The pursuit of justice and accountability fulfills fundamental human needs and
expresses key values necessary for the prevention and deterrence of future conflicts.
For this reason, sacrificing justice and accountability for the immediacy of realpolitik
represents a short-term vision of expediency over more enduring human values.” /d.

12 “The conflict between realpolitik and justice seldom takes a visible form. Instead,
it is generally concealed from the general public. Often, the decision to pursue
realpolitik strategies takes place during secret negotiations or through processes and
formalities designed to obfuscate the truth and manipulate public perceptions.” /d. at

192.

13 “Some mechanisms of concealment are formal in nature, such as introducing
weak components into legal norms and judicial institutions in order to deprive them
of the capacity to ensure accountability. In this way, where advocates of realpolitik must
accept a legal norm of accountability, they often neutralize its potential and render its
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Cherif Bassiouni has done much to bring this conflict into the pub-
lic consciousness by exposing the realpolitik behind the scenes and mobi-
lizing public shame about it. Sometimes this is the principal means
available to motivate governments, and the international bodies they con-
trol, to make international justice a priority. He has been all the more
effective because he works, as few can, within the multiple frameworks of
academia, international organizations, and international civil society.

Thus, Professor Bassiouni’s scholarship and his academic legacy sup-
plement his work as an international official. A rejection of realpolitik con-
straints is evident in each.

His Legacy as an International Official

When the Federal Republic of Yugoslavia began to disintegrate in the
early 1990s, and war and ethnic conflict broke out in the region, consis-
tent and reliable reports of widespread atrocities against civilians failed
to produce a political consensus among the permanent members of the
Security Council to take direct military action. As U.N.-appointed medi-
ators, former U.S. Secretary of State Cyrus Vance and former British
Foreign Minister David Owen attempted, without success, to produce a
peace settlement by mediating between the warring sides in Bosnia and
Herzegovina. In October of 1992, the U.N. Security Council passed a
U.S. government-sponsored resolution!* establishing a Commission of
Experts to investigate allegations that serious violations of international
humanitarian law had been committed in the former Yugoslavia. In
December of that same year, U.S. Secretary of State Lawrence Eagle-
burger proposed the establishment of an international tribunal to try
those responsible for war crimes in the region.!> At the time, many
thoughtful people opposed this idea, fearing that the threat of prosecu-
tion would complicate efforts to achieve a political settlement of the con-
flict.'® According to Eagleburger, U.S. allies “reacted with an awkward
silence” when he publicly accused Slobodan Milosevic, Radovan Karadzic,

impact limited and insubstantial. The goals of realpolitik can also be achieved by cre-
ating legal institutions with a mandate to administer justice, and then, imposing
bureaucratic, logistical and financial constraints to render them ineffective or only
marginally effective.” Id.

14 S.C. Res. 780, 972 U.N. Doc. S/RES/780 (Oct. 6, 1992).

15 Peace vs. Justice; DePaul Professor Fears UN Sabotaged His Inquiry into Yugoslav War
Crimes, CHI. TRIB., Sept. 2, 1994, at 1.

16 See Aryeh Neier, Watching Rights; War Crimes in the Former Yugoslavia, NATION,
Aug. 8, 1994, at 152.
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and other Serb leaders of war crimes and called for a “second
Nuremberg.”!7

The Commission of Experts received only minimal financial and
political support from the United Nations.!8 Frits Kalshoven, the original
chairman of that Commission, interpreted his mandate narrowly and
publicly questioned the feasibility of establishing an international tri-
bunal before the end of the conflict.!? He resigned after a few months,
complaining that the major powers of the Security Council had not ade-
quately supported the Commission’s work.? This proved to be a fortu-
itous development for the development of international criminal law
because M. Cherif Bassiouni, already a member of the Commission, was
appointed its new Chairman. He took a more expansive view of the
Commission’s agenda and pursued it energetically. By raising additional
funds from private foundations, he supplemented the limited budget
provided by the United Nations and created a vast database of informa-
tion incorporating all the evidence gathered by the Commission.2!

A dispute developed between Cherif Bassiouni and David Owen over
the Commission’s work. As Owen saw it, his task was to seek peace
through a negotiated settlement with political leaders who themselves
might be future targets of prosecution. At a time when there was still lit-
tle political will within the Security Council to proceed with international
prosecutions,?? Bassiouni was determined to bring to justice those indi-

17 Atrocity Docket; UN Has Done Little to Prosecute Villains in Bosnia, CHI. TRIB., Feb.
13, 1994, at 1.

18 As one report described it: “Bassiouni says that from the beginning it was obvi-
ous to him that certain powerful member States of the U.N.—such as Great Britain
and France—had no appetite to pursue war criminals. “But I found a way to end-run
the pattern of delay the U.N. was engaging in,” he says. When the U.N. declined his
request to set up a database collection operation in Geneva, he set one up right at his
own university in Chicago. When funding dried up, he drummed up more by con-
vincing certain countries to kick in to a voluntary trust fund he says the U.N. set up at
his behest.” William W. Horne, The Real Trial of the Century, AM. Law., Sept., 1995, at 5.

19 War Crime Unit Hasn't a Clue; U.N. Setup Seems Destined to Fail, NEWSDAY, Mar. 4,
1993, at 5.

20 Yugoslav War Crimes Investigator Assails U.N., REUTERS WORLD SERV., Mar. 18, 1994.
2L Peace vs. Justice, supra note 15, at 1.

22 “I still think there is a lack of political will. I still think that the priorities are to
have peace irrespective of justice, and the trouble with that . . . is you cannot com-
promise justice. Politics is a field in which you can make compromises, but you can-
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viduals responsible for serious international crimes regardless of their
continued political importance. The Bassiouni Commission made no
secret of its emerging conclusion that most of the atrocities in the former
Yugoslavia had been committed by Serbs. When Owen suggested that the
Commission should place more emphasis on acts by Bosnian Muslims
against Serbs, Bassiouni rejected this as an attempt to impose an artificial
moral equivalence.?

When the previous head of the Commission resigned, he specifically
identified Britain and France as countries that had failed to support its
investigations.?* The British government shared Owens’s apparent? skep-
ticism about both the work of the Commission and the advisability of cre-
ating an international tribunal, and that government’s support for the
creation of the tribunal was particularly weak.26

Under Cherif Bassiouni’s leadership, the Commission pursued its task
with surprising vigor. The Security Council and the U.N. bureaucracy
seemed less than enthusiastic about this fact, as illustrated by the circum-
stances surrounding the release of the Commission’s final report. U.N.
administrators insisted upon receiving the final report in April of 1994
despite the Commission’s prior announcement that it would not conclude
its investigation of rape crimes until July of that year. The United Nations
publicly released the report late Friday afternoon on May 27, without ben-

not make compromises in justice.” M. Cherif Bassiouni, as quoted in the Transcript
#35 2, DIPLOMATIC LICENSE (CNN), Aug. 14, 1994.

23 Peace vs. Justice, supra note 15, at 1.

24 Exasperation Drives War Crimes Commission Chief to Resign, AGENCE FRANCE PRESSE,
Oct. 1, 1993.

% David Owen rejects the notion that he opposed the work of the Commission or
the creation of the ICTY. /d.

26 “The British record is quite evident in this regard. In public, Britain went on
record several times in support of war crimes proceedings. Behind the scenes, the
British were a brake on various proposals. They provided little money, scant person-
nel, and few documents to the Commission and Tribunal. British officials made known
to the press that they had strong misgivings about the practicality of what they saw as
a U.S. push for criminal proceedings. Several circles of British opinion knew well that
their government did not really favor judicial proceedings.” David P. Forsythe, Politics
and the International Tribunal for the Former Yugoslavia, 5 CRIM. L.F. 401, 404 (1994). See
also Patrick Bishop, Britain “Snubbed War Crimes Team,” DAILY TELEGRAPH, Dec. 4, 1993,
at 16; Mark Tran & Hella Pick, U.N. to Set Up Commission to Investigate Atrocities in Former
Yugoslavia, GUARDIAN (London), Oct. 7, 1992, at 8, noting that “[w]hat began as a
robust American initiative was watered down by Britain, France and China.”
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efit of an accompanying press release,?’ strongly suggesting an attempt to
minimize media coverage of the report and its contents.

The final report of the Commission of Experts?8 is a strongly worded
document that carries the imprint of Cherif Bassiouni and reflects his
life-long commitment to bring the rule of law to the field of international
criminal justice. The report carefully details the patterns of violence in
the former Yugoslavia. It concludes that approximately 200,000 Yugoslavs
were killed, 50,000 tortured, and 20,000 raped, and there were reports of
700 concentration camps and 150 mass graves.2 It also expresses shock
at “the high level of victimization and the manner in which these crimes
were committed.”? The report describes the policy of “ethnic cleansing”
conducted by Serbs in pursuit of a “Greater Serbia,”?! and notes that
“similar practices have been committed at certain times and places by
Croatian warring factions.”??

Rejecting the politically motivated demand for a veneer of moral
equivalence, the report stresses that, while all sides have been guilty of
violations, “it is clear that there is no factual basis for arguing that there
is a ‘moral equivalence’ between the warring factions.”?? The report also
takes a strong stand in favor of “effective and permanent institutions of
international justice.”?* Thus, the tone of the report was in stark contrast

27 Peace vs. Justice, supra note 15, at 1.

28 Commission of Experts Established Pursuant to Security Council Resolution 780
(1992), Final Report UN. Doc. S/1994/674 (May 27, 1994).

2 Jd., n.87.

30 Id., n.319.

31 Id., paras. 131-145.
32 [d., paras. 146-147.
33 Id., para. 149.

34 “It is particularly striking to note the victims’ high expectations that this
Commission will establish the truth and that the International Tribunal will provide
justice. All sides expect this. Thus, the conclusion is inescapable that peace in the
future requires justice, and that justice starts with establishing the truth. The
Commission would be remiss if it did not emphasize the high expectation of justice
conveyed by the parties to the conflict, as well as by victims, intergovernmental orga-
nizations, non-governmental organizations, the media and world public opinion.
Consequently, the International Tribunal must be given the necessary resources and
support to meet these expectations and accomplish its task. Furthermore, popular
expectations of a new world order based on the international rule of law require no
less than effective and permanent institutions of international justice. The Inter-
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to the ambivalence of many Security Council members towards the cre-
ation of even an ad hoc international criminal tribunal.

Even before the release of its final report, the work of the Bassiouni
Commission established the institutional and political momentum that
ultimately resulted in the creation of the International Criminal Tribunal
for the former Yugoslavia (ICTY). The Commission’s interim report had
stated that establishing an international criminal tribunal would be “con-
sistent with the direction of its work,”?® and it was soon thereafter that the
Security Council first decided to create the ICTY.3¢ Just over a year later,
the Security Council followed that precedent by creating the Inter-
national Criminal Tribunal for Rwanda3? (ICTR) in response to a sepa-
rate crisis in that country.

Cherif Bassiouni played a pivotal role in this historic process that
went far beyond his technical work as head of the Commission of
Experts. He spoke out publicly on the issues, stressing not only the need
for justice, but also the political obstacles he had encountered in the
Security Council and beyond. His blunt criticisms may not have been
consistent with the usual diplomatic niceties,?® but in this case they
proved effective in motivating a reluctant Security Council to act.

national Tribunal for the Prosecution of Persons Responsible for Serious Violations of
International Humanitarian Law Committed in the Territory of the Former Yugoslavia
since 1991 must, therefore, be given the opportunity to produce the momentum for
this future evolution.” /d. para. 320.

3 Commission of Experts Established pursuant to Security Council Resolution
780, Interim Report UN. SCOR, Annex, para. 20, U.N. Doc. S/25274 (Feb. 10, 1993).

3 The International Criminal Tribunal for the former Yugoslavia was created by
U.N. Security Council Resolution 827, S.C. Res. 827, U.N. SCOR, 48th Sess., U.N. Doc.
S/RES/827 (May 25, 1993) [hereinafter Resolution 827].

37 The International Criminal Tribunal for Rwanda was created by Security Council
Resolution 955, S.C. Res. 955, U.N. Doc. S/RES/955 (Nov. 8, 1994) [hereinafter
Resolution 955].

3 Cherif Bassiouni paid a price, of sorts, for outspokenness when he was denied
appointment as the first prosecutor of the ICTY. According to one report: “Last week
in New York, the players mounted a successful, if cynical, double bill at the Security
Council. First, UN Secretary-General Boutros Boutros-Ghali officially nominated a can-
didate for prosecutor at the Yugoslav War Crimes Tribunal to the Security Council.
The British, French and Russians indicated that they would veto his suggestion,
Professor Cherif Bassiouni of Chicago’s De Paul University. . . . Officially, the opposi-
tion to Professor Bassiouni was based on his lack of experience as a prosecutor. In fact,
diplomats candidly admit that his real problem is an excess of efficiency. He is a year
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Rarely do the actions of any one individual have such a crucial effect
upon the decisionmaking of the Security Council. One reason that Cherif
Bassiouni was so unusually effective is because human rights non-govern-
mental organizations (NGOs) and other elements of international civil
society were mobilized in support of his goals. Professor Bassiouni was
acutely aware of the potential power of these groups. Pressure from civil
society had been instrumental in motivating the Security Council to estab-
lish the Commission of Experts in the first place.?? By making public state-
ments about the realpolitik political maneuvering that impeded the pursuit
of international justice, he brought the influence of international civil soci-
ety into play once again, this time to ultimately decisive effect.4

Cherif Bassiouni once stated that the tribunal was only created as a fig
leaf to mask the failure of the international community to prevent atroci-
ties in the former Yugoslavia.*! Even so, the creation of the ICTY was a
major victory for the rule of law in the international system, and a key first
step leading to the establishment of the permanent ICC. Before the
Bassiouni Commission and the ICTY, international criminal responsibility
was the forgotten stepchild of state interests and state responsibility.+2

When Cherif Bassiouni was appointed as the Independent Expert for
Afghanistan in 2004, he once again demonstrated the same dedication
to advancing international law and principle despite the political fallout.

ahead of any other potential candidate in assembling war crimes evidence—and
among the chief suspects are the ‘leaders’ to whom David Owen and the west are urg-
ing the Bosnians to surrender most of their country.” Ian Williams, Bosnia Let Down at
U.N., NEW STATESMAN & SOCY, Sept. 17, 1993, at 10.

39 See Importance of Choosing Accountability, supra note 7, at 198.

40 “I think international civil society is the necessary countervailing force to the
forces of cynicism and realpolitik. The presence of an international civil society makes
it more difficult for the forces of cynicism and realpolitik to achieve their ultimate goals
of compromising justice.” Id. at 203.

41 “The decision on war crimes trials was a convenient fig leaf.” Quote from M.
Cherif Bassiouni in Wilbur G. Landrey, War Crimes Tribunal: More than a Fig Leaf?, ST.
PETERSBURG TIMES, Sept. 4, 1994, at 1A. See also NEw REPUBLIC, Feb. 12, 1996, at 19.

4 The possibility of a war crimes trial for Saddam Hussein was considered by the
U.S. government, but ultimately rejected, after the first Gulf War. “President Bush
issued a public warning to Saddam Hussein in October 1990 that he could face a war-
crimes trial . . . [b]ut senior Administration officials acknowledge that there is no
enthusiasm in the Administration for initiating a complicated process like the
Nuremburg trials of Nazis after World War I1.” Elaine Sciolino, U.S. Is Said to Withhold
Lvidence of War Crimes Committed by Irag, N.Y. TIMES, July 6, 1992, at A6.
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His mandate was to “develop . . . a programme of advisory services to
ensure the full respect and protection of human rights and the promo-
tion of the rule of law and to seek and receive information about and
report on the human rights situation in Afghanistan in an effort to pre-
vent human rights violations,” and he was not inclined to interpret that
mandate narrowly. His report drew attention to a number of troubling
human rights issues in Afghanistan, including:

Actions by United States-led Coalition forces that appear to be
unregulated by a Status of Forces Agreement (SOFA), including
arbitrary detentions under conditions commonly described as
constituting gross violations of human rights law and grave
breaches of international humanitarian law.*

The U.S. government was not pleased to be mentioned in this con-
text, but it could hardly have been too surprised. Serious questions about
U.S. practices in Afghanistan had already been raised in the U.S. media,®
but Professor Bassiouni was once again® penalized for speaking truth to
power. The Commission for Human Rights abruptly terminated his man-
date as Independent Expert after a single year, reportedly at the behest
of the U.S. government.47

Il. POLITICIZATION AND DEPOLITICIZATION: AN ANALYTICAL FRAMEWORK
BASED ON U.S. PRACTICE
Politicization and the Theory of Functionalism

Accusations of “politicization,” generally refer to a dysfunction in
which actions or decisions relating to technical or “non-political” matters
are influenced by “political” considerations unrelated to the agreed pur-

4 U.N. Commission on Human Rights Res. 2003/77, para. 15(b) (Apr. 25, 2003).

4 M. Cherif Bassiouni, Report of the Independent Expert on the Situation of Human
Rights in Afghanistan, U.N. Doc. E/CN.4/2005/122 918(1) (Mar. 11, 2005).

4 Human rights organizations had already protested the techniques allegedly
used by the CIA on some captives at the U.S.-held Bagram air base in Afghanistan and
other facilities overseas. See Alan Cooperman, CIA Interrogation Under Fire; Human Rights
Groups Say Techniques Could Be Torture, WASH. POST, Dec. 28, 2002, at A9.

4 Compare the previous situation in which Cherif Bassiouni was denied appoint-
ment as the first Prosecutor of the ICTY. See supra note 38 and the accompanying text.

47 See Warren Hoge, Lawyer Who Told of U.S. Abuses at Afghan Bases Loses U.N. Post,
N.Y. TiMEs, Apr. 30, 2005, at A7.
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poses of the organization.*® For example, in the summer of 2005, the
Chinese government criticized the United States for its “mistaken ways of
politicizing economic and trade issues”# after Congress threatened to
prevent the attempted takeover of an American oil company by a large
Chinese energy firm. China argued that the take-over bid was “a normal
commercial activity between enterprises and should not fall victim to
political interference.”>"

In an earlier work, this author investigated the legal and practical
implications of a certain type of politicization in the context of the World
Bank.5! That study focused upon the use by the United States of its vot-
ing power in these organizations in order to serve political purposes uni-
laterally determined by the U.S. Congress. The framework for the
analysis of politicization outlined below was developed in the course of
that study. Although originally developed for inter-governmental organi-
zations (IGOs) such as the United Nation’s specialized agencies this
framework may also be applied to less formally organized international
regimes.5?

The concept of politicization can best be understood in relation to
the functionalist theory of international organization that was prevalent
in the 1940s. This theory holds that the process of international organi-
zation should logically begin with the creation of “non-political” inter-

48 See BARTRAM S. BROWN, THE UNITED STATES AND THE POLITICIZATION OF THE
WORLD BANK: ISSUES OF INTERNATIONAL LAW AND PoLICY 14 (1992).

49 The Chinese Foreign Ministry said in a written statement: “We demand that the
U.S. Congress correct its mistaken ways of politicizing economic and trade issues and
stop interfering in the normal commercial exchanges between enterprises of the two
countries. . . CNOOC’s bid to take over the U.S. Unocal company is a normal com-
mercial activity between enterprises and should not fall victim to political interference.
The development of economic and trade cooperation between China and the United
States conforms to the interests of both sides.” Peter S. Goodman, China Tells Congress
To Back Off Businesses: Tensions Heightened by Bid to Purchase Unocal, WASH. POST, July 5,
2005, at Al (emphasis added).

50 [d.

51 BROWN, supra note 48. The International Bank for Reconstruction and Devel-
opment (IBRD) is commonly referred to as the World Bank, and the cluster of affili-
ated organizations centered around the IBRD is often referred to as the World Bank
Group. /d.

52 Krasner defines a regime as “principles, norms, rules, and decision making pro-
cedures around which actors expectations convergence in a given issue-area.” INTER-
NATIONAL REGIMES (Stephen D. Krasner ed., 1983).
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national agencies dealing with specific economic, social, technical, or
humanitarian functions of common interest upon which state actors can
most easily agree, leaving more ambitious political goals until later.>3
According to this theory, it is only after states have developed habits of
effective international cooperation on non-political matters that it will be
possible for them to cooperate in resolving high-level political prob-
lems.>* The fact that certain international organizations are sometimes
referred to as non-political is a reflection of this theory.

The rules and goals of international organizations must be built
upon the consensus of member states. In a few organizations, such as the
World Bank, the rules explicitly exclude politicized decisionmaking and
mandate that decisions should be made on technical grounds.? In oth-
ers, there may be only an implicit understanding that decisions should
be made on technical terms. Either way, there is a clear link between the
agreed purposes of an IGO and the notion of politicization. This theory
was well known in the years prior to the formation of most of the U.N.
specialized agencies and, in effect, “[t]he conceptual basis of the spe-
cialized agencies is functionalism.”>6

While it is indeed arguable that functionalism as a strategy for inter-
national cooperation is the conceptual basis of the specialized agencies,
it is clear that the theory is neither a rule nor even a principle of inter-
national law. Nonetheless, there is a considerable body of state practice
relating to the politicization of international organizations. The U.S. gov-

53 See DAVID MITRANY, A WORKING PFACE SYSTEM 69-73 (4th ed. 1946).

5 Claude calls this the “separability-priority” thesis. I. CLAUDE, JR., SWORDS INTO
PLOWSHARES: THE PROBLEMS AND PROCESS OF INTERNATIONAL ORGANIZATION 384 (4th ed.
1971).

% The Articles of Agreement of the International Bank for Reconstruction and
Development, Article IV(10), provides as follows: “The Bank and its officers shall not
interfere in the political affairs of any member; nor shall they be influenced in their
decisions by the political character of the member or members concerned. Only eco-
nomic considerations shall be relevant to their decisions, and these considerations
shall be weighed impartially in order to achieve the purposes stated in Article 1.”

Both the General Counsel of the Bank, and the Bank’s EDs, have endorsed the
view that this Section 10 “is no more than a reflection of the technical and functional
character of the Bank as it is established under its articles of agreement.” Letter from
the IBRD General Counsel to the U.N. Secretariat (May 5, 1967), in U.N. JURID. Y.B.
121 (1967).

5 Ekhart Klein, United Nations Specialized Agencies, in ENCYCLOPEDIA OF PUBLIC
INTERNATIONAL LAw 366 (1983).
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ernment invoked politicization as one of the justifications for its tempo-
rary withdrawal from the International Labor Organization (ILO) from
1977-1980.57 A similar logic contributed to the decision of the United
States to withdraw from the U.N. Economic Scientific and Cultural
Organization (UNESCO) at the end of 1984.58 In the course of these
experiences the U.S. government outlined its view of the applicable prin-
ciples. Ultimately the ILO% and UNESCO® responded by instituting
major reforms to address the stated concerns of the United States, and
the United States has in turn rejoined each of them. This body of prac-
tice suggests that a basic framework of legal principles applicable to the
politicization of international organizations has already been accepted as
part of customary international law.

Patterns and Categories of Politicization

The link between the agreed purposes of an IGO and the notion of
politicization is of critical importance. The common thread detectable in
various definitions of the term seems to be that politicization implies
some politically motivated actions tending either to go beyond or to con-
tradict the agreed object and purpose of the agency involved. David Kay
identifies three patterns of politicization that provide a good example of
this thread.o!

57 See 30(2037) DEPT. STATE BULL., at 65—-66 (Apr. 1980); Letter from Henry
Kissinger, Secretary of State of the United States of America, to Francis Blanchard, Director
General of the ILO, containing notice of intent to withdraw from the ILO, 14(6) 1.L.M.
1582-84 (Nov. 5, 1975).

58 See 84(2083) DEPT. STATE BULL., at 41-42 (Feb. 1984).

% See David Johnston, Washington Talk: International Labor Organization; Goal of
Cooperation, International Division, N.Y. TIMES, Sept. 14, 1987, at B8. “The L.L.O. actually
lost American support once. . . . From 1977 to 1980 the United States declined to par-
ticipate, saying that the agency had deteriorated into little more than a propaganda
front. . . . In 1980 the Carter Administration decided to rejoin the agency after Mr.
Blanchard [the ILO Director-General] said he would use his powers to prevent polit-
ically motivated resolutions from being acted on by the group’s full membership.”

60 See Alan Riding, A U.N. Agency Is Revitalized by Re-entry of the U.S., N.Y. TIMES, Sept.
29, 2002, at 22.

», «

61 Kay says the following about the term “politicization”: “When this term is used
carefully, which is often not the case, it denotes three closely related behavior patterns:
first, considering and acting on matters that lie essentially outside the specific func-
tional domain of a given specialized agency or program; secondly, the reaching of
decisions on matters within an agency’s or program’s functional competence through
a process that is essentially political and does not reflect technical and scientific fac-
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The first pattern is essentially a matter of an IGO that reviews and/or
acts on matters not insufficiently related to the functional mandate of
that agency. The second concerns decisions by an agency that are taken
according to a procedure that may be considered flawed because it
reflects “political” factors rather than the “technical” or “scientific”
factors that are related to the purposes of the agency and are often con-
sidered to be its only appropriate concern. Kay’s third pattern of politi-
cization may overlap substantially with his second, but it seems in
particular to involve the use of an agency’s decision-making process in
order to make political statements.

Kay’s three patterns of politicization, like those of at least one other
scholar who has written on the subject,5? appear to be derived from an
analysis of the reasons cited by the U.S. government in 1975 as the moti-
vation for its purported withdrawal from the ILO. The U.S. notice of
intent to withdraw from that organization, signed by Henry Kissinger,
refers to “four matters of fundamental concern” considered to be prob-
lems by the U.S. government. As three of these four items involve politi-
cization of a sort, it will be worthwhile to examine each of them
individually here.

Involvement in Political Issues Beyond the Mandate of the Organization

One of the matters referred to is the “increasing politicization of the
organization.” The following is the description of this problem contained
in the U.S. notice of withdrawal.

In recent years the ILO has become increasingly and excessively
involved in political issues which are quite beyond the competence and
mandate of the organization. The ILO does have a legitimate and
necessary interest in certain issues with political ramifications. It
has major responsibility, for example, for international action to
promote and protect fundamental human rights, particularly in
respect of freedom of association, trade union rights and the
abolition of forced labor. But international politics is not the

tors in the decision process; and thirdly, the taking of specific actions on issues within
an agency’s or program’s competence for the sole purpose of expressing a partisan
political position rather than attempting to reach an objective determination of the
issues.” DAVID KAy, THE FUNCTIONING AND EFFECTIVENESS OF SELECTED UNITED NATIONS
SYSTEM PROGRAM (1980) (Studies in Transnational Legal Policy, Series No. 18).

62 DOUGLAS WILLIAMS, THE SPECIALIZED AGENCIES AND THE UNITED NATIONS: THE
SYSTEM IN CRISIS 55-56 (1987).
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main business of the ILO. Questions of relations between states
and proclamations of economic principles should be left to the
United Nations and other international agencies where their
consideration is more relevant to those organization’s responsi-
bilities. Irrelevant political issues divert the attention of the ILO from
improving the conditions of workers—that is, from questions on
which the tripartite structure of the ILO gives the organization
a unique advantage over the other, purely governmental, orga-
nizations of the United Nations family.53

The concern here is with the first pattern of behavior, described by
Kay above, and specifically with the fact that the attention of the ILO was
being diverted by “irrelevant political issues,” or issues considered by the
U.S. government to be inadequately related to the specific functional
domain of the ILO.

Selective Concern for Human Rights

As noted above, Kay’s second and third patterns of politicization
appear to overlap a great deal. Both seem to entail action or decisions by
an agency on matters within its competence or mandate but according
to a process that is politically rather than “technically” or “objectively”
determined. One clear distinction between them is that Kay’s second cat-
egory involves “the reaching of decisions” (plural) and thus describes a
general pattern of behavior, while his third concerns “the taking of spe-
cific actions on issues . . . for the sole purpose of expressing a partisan
political position.”

Whether one considers the distinction to be a useful one or not, it is
fairly evident that the same distinction was made by Henry Kissinger in
the U.S. notice of intent to withdraw from the ILO. Complaining of
“selective concern for human rights” as another of the fundamental mat-
ters of concern to the U.S. government, that letter describes the problem
as follows:

The ILO Conference for some years now has shown an appallingly
selective concern in the application of the ILO’s basic conven-
tions on Freedom of Association and Forced Labour. It pursues
the violation of human rights in some member states. It grants
immunity from such citations to others. This seriously under-

63 Letter from Henry Kissinger, supra note 57.
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mines the credibility of the ILO’s support of Freedom of Associa-
tion, which is central to its tripartite structure, and strengthens
the proposition that these human rights are not universally
applicable, but rather are subject to different interpretations for
States with different political systems.5

This selective concern for human rights is a general pattern of behav-
ior that the United States apparently found objectionable in a number of
decisions by the ILO conference. In this way it corresponds to Kay’s sec-
ond category of politicization.

Disregard of Due Process

Kissinger’s complaint about the alleged “disregard of due process”
by the ILO conference in adopting resolutions corresponds to Kay’s third
pattern of politicization. Note the language used:

The ILO once had an enviable record of objectivity and concern
for due process in its examination of alleged violations of basic
human rights by its member states. The constitution of the ILO
provides for procedures to handle representations and com-
plaints that a member State is not observing a convention that it
has ratified. Further, it was the ILO which first established fact-
finding and conciliation machinery to respond to allegations of
violations of trade union rights. In recent years, however, sessions
of the ILO conference increasingly have adopted resolutions
condemning particular member states which happen to be the polit-
ical target of the moment, in utter disregard of the established
procedures and machinery. This trend is accelerating, and it is
gravely damaging the ILO and its capacity to pursue its objec-
tives in the human rights field.6>

The reference here to “resolutions condemning particular member
states which happen to be the political target of the moment” is more
specific than the prior complaint about selective concern for human
rights, just as Kay’s third pattern of politicization is more specific than is
his second. The distinctions between Kay’s three patterns of politicization
can thus be clarified by reference to the U.S. notice of withdrawal from
the ILO.

64 Id.
65 Jd. (emphasis added).
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Positive and Negative Forms of Politicization

A simpler classification distinguishes between two basic types of politi-
cization using more or less the same criteria mentioned above. One type,
essentially identical to what Victor-Yves Ghébali has referred to as “extrane-
ity,”%6 involves an attempt to cause the resources of an international agency
(its time, its financial resources, perhaps even its publicity) to be diverted
to purposes beyond the competence and agreed mandate of the organi-
zation. This can be referred to as “positive politicization.” Kay’s first pattern
of politicization and Henry Kissinger’s complaint quoted above about the
increasing politicization of the ILO would both fall under this rubric.
UNESCO?’s efforts to promote a New World Information Order may also
be considered an example of this type of politicization.

The other basic type of politicization, which can be referred to as
“negative politicization,” occurs when an international specialized agency
makes decisions (which may well be within its competence) according to
“politicized” criteria that are unrelated to, or at least not adequately
related to, the technical mission of the agency involved. This form of
politicization is negative because it is normally directed against a certain
member state, or a group of member states, targeted for political reasons.
The result of negative politicization, when it is effective, can be to deprive
a member state (the target) of some or all of the benefits of membership
in an organization or participation in a regime.57

Politicization as a Legal Phenomenon

By what objective and definable criteria might one hope to identify
the threshold between politicization as mere political phenomenon and
politicization as a legally significant development? The latter must by def-
inition have legal as well as political implications, that is, it must affect
the rights or the duties of states under international law and not just

66 Victor-Yves Ghébali, The Politicization of U.N. Specialized Agencies: A Preliminary
Analysis, in MILLENNIUM: JOURNAL OF INTERNATIONAL STUDIES 322 (1985).

67 As we have seen above, the increasing politicization of the ILO was only one of
four matters of concern referred to by the United States in its notice of withdrawal
from that agency. Two of the other problems mentioned were “selective concern for
human rights” by the ILO conference and “disregard of due process” by the organi-
zation in its examination of alleged violations of basic human rights by member states.
In a sense, both of these involve action directed against a State or States presumably
targeted for political reasons, and thus both can be classified as forms of negative
politicization. Se¢ Letter from Henry Kissinger, supra note 57.
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their interests as politically defined. The legal significance of politiciza-
tion results from the effect that it can have upon the balance of such
rights and duties applicable to individual member states.

The legal significance of politicization is most apparent when it sub-
stantially and detrimentally affects the legal rights of a state.®® Only in the
case of effective negative politicization is this likely to occur. If the nega-
tive politicization of an organization is ineffective, this will usually mean
that in spite of the politicization, no decision adverse to the target’s rights
was ultimately taken by the organization. This is a very common result of
negative politicization (especially within the World Bank context).%9

Of course, any state is sure to resent being the target of negative
politicization even if the actual legal effect upon its rights seems minimal
or even nil. The target may take little comfort from the knowledge that
the manner in which it has been condemned is merely symbolic, regard-
less of whether that condemnation comes in the form of a unilateral
statement by the representative of a single member state or a resolution
endorsed by a majority of the entire membership.

A condemnation or other decision by an organization that detri-
mentally affects the rights of a member state may be legal and appropri-
ate if the state is targeted as a form of accountability for its activities
within the purview of that agency. When, for political reasons, that
agency acts selectively against certain members, it raises problems of fair-
ness, and charges of politicization are sure to follow, but this alone can-
not invalidate an otherwise valid decision.”

Legally significant politicization also occurs whenever a state, acting
within the context of an IGO, takes politicizing actions that are in con-

6 The legal concept of politicization can be usefully extended well beyond this
narrow state-centric usage. For example, legally significant politicization might also
consist in the violation of the internationally recognized rights of non-state actors such
as individuals. See the discussion of Politicization and Principle in International
Criminal Law, infra notes 99-147 and the accompanying text.

69 See BROWN, supra note 48, at 242—44.

70 Thus, the unfavorable treatment that the apartheid government of South Africa
once received in many specialized agencies could at that time be justified by the detri-
mental effects of apartheid upon the technical cooperation dealt with by those agen-
cies. The fact that some other member states with serious human rights problems were
not subjected to the same unfavorable treatment was not enough to automatically
invalidate the anti-apartheid policies of these agencies.
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flict with the constitutive treaty of that organization and that materially
violate its obligations as a member. In many cases, such a material violation
is likely to have a direct effect upon the rights of other members, but a
material breach is legally significant even where there is no such imme-
diate effect.”

It is difficult to say at exactly what point the positive politicization of
an IGO becomes a legal, rather than merely political, phenomenon.
When, according to the standard suggested above, are the legal rights of
member states “substantially and detrimentally affected” by positive politi-
cization? And when could this form of politicization constitute a mater-
ial violation of an IGO’s constitutive treaty? Positive politicization by
definition refers to an attempt to cause the resources of an IGO to be
diverted to or used for purposes beyond the competence and mandate
of the organization. But who determines what does and what does not
fall within that mandate?

How convenient it would be if this matter could always be deter-
mined objectively and according to legal principles. In reality, the char-
ter of an IGO can be very vague about the scope of its intended mandate,
and indeed these mandates often evolve.” States can and do disagree
about how broadly or narrowly the purposes of a given organization or
regime should be interpreted, and when this occurs, the dispute is likely
to be resolved politically if at all. Of course, if the various member states
agree that broader action by an agency is desirable, then the issue will
not be controversial, and no charges of politicization will be raised. All
of this suggests that it will be especially difficult to formulate a workable
definition of positive politicization as a legal phenomenon.”

71 According to the definition found in Article 60(3) (b) of the Vienna Convention
on the Law of Treaties, material breach of a treaty can consist in either the unsanc-
tioned repudiation of the treaty or “the violation of a provision essential to the accom-
plishment of the object and purpose of the treaty.” Article 60(2) of that convention
also provides that the material breach of a multilateral treaty can in certain circum-
stances be invoked to justify the suspension of such a treaty. Vienna Convention on
the Law of Treaties art. 60, Jan. 27, 1980, 1155 U.N.T.S. 331, 8 .LL.M. 679.

72 See BROWN, supra note 48, at 87-155.

73 See INIS L. CLAUDE JR., THE CHANGING UNITED NATIONS xvii (1967), where he
asserts that the U.N. can have no purposes of its own. He goes on to state that “the
political process within the organization . . . is, in essence, a continuous struggle
between the advocates of conflicting purposes or between those whose conception of
the proper order of priorities are different, a struggle to determine which purposes
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This is not to say, however, that there is no possible loss to member
states from the positive politicization of an international agency. The
political interests of a state may be disserved by the unwelcome expan-
sion of an IGO’s field of activities. The United States, for example, con-
sidered that UNESCO’s efforts to promote a New World Information and
Communication Order were contrary to its own national interest.”

The interests of a member state, which does not support the positive
politicization of an international agency, may be affected in a more tan-
gible manner as well if the agency’s funds, a portion of which are nor-
mally contributed by each member, are diverted to activities that are seen
as going beyond the agreed purposes of the organization. This form of
positive politicization may affect the pecuniary interest of member states
to the extent that they are required to pay the costs of the activities or
programs involved. Disputes between member states about the proper
purposes of an IGO can therefore be directly linked with disputes about
the budget of the organization.”

If positive politicization is fundamentally a political rather than a
legal phenomenon, the remedy for this type of problem, from the point
of view of a concerned state that objects to the politicization, is likely to

and whose purposes the United Nations will serve. This is what politics is about, and
this is the fate of political institutions.”

Although Claude expresses this view only with regard to the United Nations and
“political institutions,” his point that the purposes of an international organization are
determined by the attitudes of its members could be applied to the specialized agen-
cies as well. According to this logic, positive politicization would only be a state of
mind and could not be objectively defined at all.

7 See Gregory D. Newell, Former Ass’t U.S. Sec’y of State for Int’l Org. Affairs,
Perspectives on the U.S. Withdrawal from UNESCO, Address at Stanford University
(Oct. 31, 1984), published in DEPT. STATE BULL., at 54-55 (Jan. 1985), Newell explain-
ing the motives behind the U.S. withdrawal from that agency:

UNESCO programs and personnel are heavily freighted with an irresponsible
political content and answer to an agenda that is consistently inimical to U.S.
interests. . . .

Voluble UNESCO participants are persistently hostile to U.S. political
views, values, and interests. Our participation, then, in UNESCO “consensus”
can, on occasion, amount to complicity in vilification of the United States—
which is part of everyday life there.

75 The case of the U.S. withdrawal from UNESCO again provides a convenient
example of a situation where one member state, the United States, was unhappy both
with the scope the organization’s activities, which it considered to be excessively broad,
and with the expansion of the organization’s budget. See id.
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be political as well. One political remedy is that course of action pursued
by the United States to protest what it perceived as the politicization of
the ILO and of UNESCO. No state can legally be obliged to remain a
member of an IGO, and this, in theory, means that they all retain the
option of withdrawing. By withdrawing and “voting with their feet,”76
member states can demonstrate their disagreement with a trend towards
politicization.

It is the past practices of the U.S. government, in withdrawing from
and rejoining the ILO and UNESCO, that have generated the bulk of the
state practice, and evidence of opinio juris, contributing to the develop-
ment of customary international law standards on politicization. The rel-
evant practice also includes the response of those organizations to U.S.
demands for reforms. By implementing those reforms, and effectively
depoliticizing their activities, the ILO and UNESCO have themselves
endorsed the legal framework for politicization discussed above.

In practice, withdrawal will be a more attractive option for some
states than for others. If, for example, a developing country wanted to
withdraw from the World Bank to protest the politicization of that
agency, it might have a lot to lose by doing so. As a non-member, it would
no longer be eligible to borrow from the Bank.?””

Politicization as a Political Phenomenon

It is possible, and even necessary, to analyze and attempt to under-
stand politicization both as a political phenomenon and as a legal phe-
nomenon. Some observers, rejecting a legal approach to the question,

76 Leo Gross suggests that states serious about preserving the rule of law in inter-
national organizations “will have to vote, regretfully perhaps, more often ‘with their
feet,” as the saying goes, and with the purse, and not merely with the voice and hands.”
Leo Gross, On the Degradation of the Constitutional Environment of the United Nations, 77
AM. J. INT'L L. 583 (1983).

77 In 1950, Poland, originally a member of the Bank, withdrew because it became
clear that the Bank, which was largely under the influence of the United States, was
not going to approve any loans to that state as long as it was on the other side of the
East-West ideological divide. Czechoslovakia’s membership in the Bank followed a sim-
ilarly troubled course and was formally terminated in 1954 after a dispute about the
unpaid portion of its capital subscription. See E.S. MASON & R.E. ASHER, THE WORLD
BANK SINCE BRETTON Wo0ODS 170-71 (1973). This demonstrates that withdrawal can be
a viable option for target states in cases of negative politicization. After all, a state that
has been deprived of all the benefits of membership has little to gain by remaining a
member.
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have noted that it seems to be nothing more than the existence of con-
troversy within an organization that leads to charges by some of the
antagonists that the organization has become politicized.” It is undeni-
able that politicization seems to be something that states are quite will-
ing to accuse each other of doing but never seem to admit to doing
themselves. While states have been known to trade legal as well as politi-
cal accusations, the use of the term suggests that its primary usage may
indeed be political and not legal, and that the actual meaning of the
term is unclear.”

If a broad consensus could be achieved on international economic
and political issues across the board (admittedly a highly unlikely devel-
opment), then there would, in theory, be no need for any state or group
of states to politicize international agencies in protest over their inability
to obtain satisfaction elsewhere. In a sense then, politicization is linked
to the lack of consensus and is as inevitable within the international agen-
cies as is controversy itself.

The politicization phenomenon in the U.N. specialized agencies is
indicative of the present state of development, or under-development, of
the international community. There must be a certain degree of consen-
sus within that community before international organizations or regimes
can be formed at all, simply because their very existence depends upon
the concurrence of the participating states. On the other hand, the dif-
fering viewpoints and, more fundamentally, the differing interests of the
participating states ensure that the consensus will always be a limited one.
Viewed as a political phenomenon, the politicization of an international
organization or regime is a manifestation of the controversy generated
by conflicts of interest both within that institutional framework and out-
side of it.

78 See G.M. Lyons, D.A. Baldwin & D.W. Mcnemar, The Politicization Issue in the U.N.
Specialized Agencies, in THE CHANGING UNITED NATIONS, OPTIONS FOR THE UNITED STATES
85-86 (David A. Kay ed., 1977). In a discussion of politicization that is not limited to
the phenomenon as it occurs within international agencies, Keohane and Nye once
took a similar view stating that “[i]n the terminology that we will use . . . the system
becomes “politicized” as controversiality increases and depoliticized as it decreases.”
R.O. Keohane & J.S. Nye, World Politics and the International Economic System, in C. FRED
BERGSTEN, THE FUTURE OF THE INTERNATIONAL ECONOMIC ORDER: AN AGENDA FOR
RESEARCH 117 (1973).

7 Lyons, Baldwin, and McNemar put it this way: “the term ‘politicization,’ like
‘exploitation,’ and ‘imperialism,’ is so loaded with pejorative connotations that seri-
ous questions arise about its analytic utility.” /d. at 84-85.
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Ill. LEGALIZATION ANALYSIS

A different perspective on the depoliticization of individual criminal
responsibility is revealed through analysis focusing on the “legalization”
of international affairs.80 Legalization “represents the decision in differ-
ent issue-areas to impose international legal constraints on govern-
ments.”8! The relevant literature defines “legalization” as a set of
institutional characteristics defined along the three dimensions of oblig-
ation, precision, and delegation.8? Obligation refers to the extent to which
states are legally bound, meaning that “their behavior is subject to
scrutiny under the general rules, procedures, and discourse of interna-
tional law.”83 Precision measures how far “rules unambiguously define the
conduct they require, authorize, or proscribe.”8* The dimension of dele-
gation charts the degree to which “agreements delegate broad authority
to a neutral entity for implementation of the agreed rules . . . including
their interpretation, dispute settlement, and (possibly) further rule mak-
ing.”® This definition makes it clear that this last dimension of delega-
tion is much broader than the concept of “judicialization,” which is more
often the focus of legal scholars.86

Legalization can sometimes serve the interests of states, but it comes
at a cost in that it imposes constraints on government action.8” Govern-
ments are understandably reluctant to accept these autonomy costs.

80 See Judith Goldstein, Miles Kahler, Robert O. Keohane & Anne-Marie Slaughter,
Legalization and World Politics: An Introduction, 54 INT'L ORG. 385 (2000); Kenneth W.
Abbott, Robert O. Keohane, Andrew Moravcsik, Anne-Marie Slaughter & Duncan
Snidal, The Concept of Legalization, 54 INT'L ORG. 401 (2000).

81 Goldstein et al., supra note 80, at 386.
82 Abbott et al., supra note 80.

85 Goldstein et al., supra note 80, at 387.
84 Jd.

85 Id.

86 Jd. at 389.

87 “[L]egalization can help States and other actors resolve the commitment prob-
lems that are pervasive in international politics, reduce transaction costs, and expand
the grounds for compromise. These benefits stem from both interest-based and norm-
based processes, and they accrue to interest-based and norm-based agreements. But
legalization also entails contracting costs of its own, as well as imposing constraints on
government action (autonomy costs).” Goldstein et al., supra note 80, at 394.
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Greater legalization, “[i]n creating new institutional forms, mobilizes dif-
ferent political actors and shapes their behavior in particular ways.”s8

The Two Possible Extremes of Legalization

It is useful at least initially, to think of the degree of legalization of
international affairs as a continuum between two extremes.8? At one
extreme would be the complete primacy of realpolitik and state power and
the absence of all legalization. At the other would be the primacy of
international law and institutions in a fully legalized system making, inter-
preting and enforcing the global rule of law.

Although the use of military force in the service of realpolitik remains
an all too familiar part of today’s world, we are nonetheless far removed
from the extreme of zero legalization. If we take as our example the field
of international criminal law, there is an almost universal consensus on
standards of international humanitarian law prohibiting genocide,
crimes against humanity, and war crimes, as well as a growing interna-
tional consensus on basic international human rights standards. The
broad, effectively universal, acceptance by states of these fundamental
normative restrictions means that even before the ICC and its predeces-
sors, the ICTY and the ICTR, there was already a significant degree of
obligation and precision in our still-primitive and auxiliary system of inter-
national criminal law. State power and state prerogatives are limited by
treaty obligations, the rights of other states and by international human
rights standards even when no effective international enforcement mech-
anisms are available.

At the other extreme, all important international matters might
someday be regulated by a fully legalized international regime operating
pursuant to agreed principles. This would require both the development
of new international norms in multiple subject areas and the delegation
of authority to stronger and more effective international institutions. It

88 Miles Kahler, Conclusion: The Causes and Consequences of Legalization, 54 INT'L
ORG. 661 (2000).

89 The seminal paper on legalization describes this continuum as follows:
“Consequently, the concept of legalization encompasses a multidimensional contin-
uum, ranging from the ‘ideal type’ of legalization, where all three properties are max-
imized; to ‘hard’ legalization, where all three (or at least obligation and delegation)
are high; through multiple forms of partial or ‘soft’ legalization involving different
combinations of attributes; and finally to the complete absence of legalization,
another ideal type. None of these dimensions—far less the full spectrum of legaliza-
tion—can be fully operationalized.” Abbott et al., supra note 80, at 401-02.
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is clear that we are far from this end of the spectrum as well, given the
persistence of state sovereignty, the continuing primacy of state (espe-
cially U.S.) power, and the lack of international consensus on more effec-
tive international enforcement mechanisms.

There has been quite a proliferation in the delegation of authority to
international courts and enforcement mechanisms in recent years in
areas such as international trade, the law of the sea, and, of course, inter-
national criminal law. The uneven progress of this legalization,” and the
fact that strong legalized institutions are more common in more “tech-
nical” areas than in more “political” ones, may be evidence of David
Mitrany’s theory of functionalism at work.

Asymmetries in the Legalization Process

Although the basic contrast between these two poles is quite clear,
the present state of all international law and international institutions
cannot be charted on a single axis of legalization. First, the three sepa-
rate dimensions of obligation, precision, and delegation must be
accounted for. Even then, varying degrees of each dimension prevail
within different subject areas or regimes such as trade, human rights, the
use of force, refugee affairs, or the environment. Legalization can only
be achieved through consensus, and there are varying levels of consen-
sus within each of these subject areas. The situation is not totally frag-
mented. For example, some limited subject-matter integration has
already occurred in the legalization of the international trade and inter-
national environmental regimes.”! On the other hand, there has been
considerably less integration between fields such as human rights and the
use of force.”? Only at the highest level of legalization would full inte-
gration of all such international sub-regimes be achieved.

9 See the discussion of asymmetries in the legalization process, infra notes 91-92
and accompanying text.

91 International trade bodies, such as those within the WTO, now consider certain
international environmental standards in the context of international trade disputes.
According to the WTO website: “Issues relating to trade, the environment and sus-
tainable development more generally, have been discussed in the GATT and in the
WTO for many years. Environment is a horizontal issue that cuts across different rules
and disciplines in WTO. The issue has been considered by Members both in terms of
the impact of environmental policies on trade, and of the impact of trade on the envi-
ronment.” WI'O: Trade and the Environment, http:/ /www.wto.org/english/tratop_e/
envir_e/envir_e.htm.

92 Compare the controversial issue of the legality of the use of force for purposes
of humanitarian intervention. See Bartram S. Brown, Humanitarian Intervention at a
Crossroads, 41 WM. & MARY L. REv. 1683 (2000).
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Legalization and the Gap Between the Development of Norms and Their
Enforcement in International Law

It is easier to reach international consensus on rules than on effec-
tive institutions to enforce them. Thus, in the present state of what is still
a very weakly institutionalized international legal system, lex lata rules
often exist without enforcement mechanisms at all, much less effective
ones. The resulting gap between law and enforcement leaves states with
effective freedom of action despite the obligations they have assumed. At
the very least, it leaves them with a large margin of discretion in their
interpretation and application of the very international legal norms
intended to restrain them.9

The gap between law and enforcement is even greater with respect
to the major political and military powers. Under the U.N. Charter, the
veto permits the permanent members of the Security Council to act with
only minimal concern for the Council’s reaction. For example in 2003,
the United States sought Council support for its invasion of Iraq without
concern that the Council might instead condemn that action or declare
it to be a violation of international law or threat to international peace
and security. Any attempt by the Council to do so would have been met
by a U.S. veto.

This is not to say that there is nothing to deter a permanent member
from violating international law. Many foreign governments, the U.N.
General Assembly, and the U.N. Secretary-General all condemned the
Iraq invasion as illegal, but none of their pronouncements, nor even all
of them together, could match the legal effect of a Security Council deci-
sion.”?* Basic balance-of-power constraints (another side of realpolitik) con-

9% “In most areas of international relations, judicial, quasi-judicial, and adminis-
trative authorities are less highly developed and infrequently used. In this thin insti-
tutional context, imprecise norms are, in practice, most often interpreted and applied
by the very actors whose conduct they are intended to govern. In addition, since most
international norms are created through the direct consent or practice of States, there
is no centralized legislature to overturn inappropriate, self-serving interpretations.
Thus, precision and elaboration are especially significant hallmarks of legalization at
the international level.” Abbott et al., supra note 80, at 414.

9% Back in 1950, the Uniting for Peace Resolution was formulated by the United
States to allow the U.N. General Assembly to take action when the Soviet Union’s veto
prevented the Security Council from acting to protect international peace and secu-
rity. See Uniting for Peace Resolution, G.A. Res. 377 (V), U.N. Doc. A/377 (Nov. 3,
1950). “[B]y approving the American-sponsored Uniting for Peace Resolution, the
Assembly set itself up as a substitute for the Security Council in handling crises when-
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tinue to apply but may not always be effective. The balance-of-power
operates best in tandem with the U.N. Charter’s collective security system
as it did in the 1991 Gulf War response to Iraq’s invasion of Kuwait.

Legalization Analysis Distinguished from Politicization Analysis

Both legalization and politicization are concerned with the analysis
of international organizations and regimes, but the two concepts are in
fact quite distinct. Politicization analysis is normative in the sense that
politicization is not a neutral term. Politicization is 2 normative anom-
aly that occurs when international institutions fail to comply with agreed
standards in their decisionmaking and other actions. Legalization analy-
sis is explanatory rather than normative. It attempts to explain why and
how actors choose to create legalized institutions, and considers the con-
sequences of legalization,? but without arguing that any legal rules or
other normative standards apply to the process or taking a position for
or against legalization.?

The debate about legalization is concerned with the varying degrees
to which there is a consensus that political interaction between states
should be subject to international law and institutions. Politicization
analysis is about whether international decisionmaking is done accord-
ing to the agreed rules despite political pressures. Thus, an international
institution or regime (e.g., refugee affairs) can be at either a high or low
level of politicization, regardless of its place along the continuum of
legalization.97

Opponents of greater legalization stress the shortcomings of inter-
national law and institutions, especially including their alleged or at least

ever the use of the veto might have blocked action by the latter body.” CLAUDE, supra
note 54, at 150. The Uniting for Peace resolution procedure has been used ten times
since 1950, but not since the 1960s. Proposals to invoke it in response to the antici-
pated U.S. invasion of Iraq never got off the ground. See Thalif Deen, U.S. Moves To
Block U.N. Emergency Session on. War, IPS-INTER PRESS SERV. Mar. 27, 2003.

9% Goldstein et al., supra note 80, at 386.

9 After defining legalization, the scholars who developed legalization analysis
insist that “[t]his definition does not portray legalization as a superior form of insti-
tutionalization. Nor do the contributors to this special issue adopt a teleological view
that increased legalization in international relations is natural or inevitable.” Id. at 388.

97 A more legalized regime will tend to provide more standards on which to base
later politicization analysis, but this does not necessarily mean that it will in practice
be any more, or less, politicized.
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potential politicization. A well-known example is the critique of the ICC
that assumes it will be too easily manipulated for political (anti-American)
purposes. The ICC Statute attempts to address this concern by providing
a number of safeguards against politicization.” These safeguards could
not placate the principal opponents of the ICC, however, to the extent
that the safeguards themselves (and indeed the entire ICC Statute) are
perceived by those opponents to constitute more undesirable legalization
of international politics.

Fear of politicized international decisionmaking was offered as a
rationale for opposition to the legalization which the ICC represents. In
the past, U.S. charges of politicization were made only after an interna-
tional organization had somehow misbehaved. In the case of the ICC, the
United States launched a preemptive strike against the possibility of a
politicized anti-American ICC.

IV. POLITICIZATION AND PRINCIPLE IN INTERNATIONAL CRIMINAL LAW

Extending the Concept of Politicization Beyond the Technical Realm into
International Criminal Law: A Few Caveats

Traditional politicization analysis, as discussed above, is generally
applied only to international institutions in more technical, non-political
fields, such as the ILO, UNESCO, the World Bank, or the International
Monetary Fund (IMF), and not to an organization such as the United
Nations whose primary function (the maintenance of international peace
and security) is fundamentally political.?® This chapter considers, briefly
and for the first time, the broader application of the concept of politi-
cization to the issues and institutions of international criminal law.

This inquiry immediately raises a number of issues, the first of which
is whether the enforcement of international criminal law should be orga-

98 These safeguards include pre-conditions limiting the ICC jurisdiction (unless
the Security Council intervenes) to cases where either the territorial state or the state
of nationality of the accused has consented in some way (ICC Statute, Article 12);
especially narrow definitions of some of the crimes within the jurisdiction of the ICC,
(Articles 7-8); the principle of complementarity, which limits the jurisdiction of the
ICC to situations where states are unwilling or unable to prosecute (Statute, Article
17); and various procedures by which interested states or individuals can challenge
any ICC investigation or prosecution before a pre-trial chamber (Articles 18-19).
Rome Statute of the International Criminal Court, U.N. Doc. A/CONF.183/9 (July 1,
2002) [hereinafter Rome Statute].

99 See BROWN, supra note 48, at 14.
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nized primarily as a technical task or primarily as a political one. It can
be organized as a technical task only if there is a strong international con-
sensus both on the norms of international criminal law (obligation and
precision) and to some extent also on mechanisms for their implementa-
tion (delegation). Recent years have seen tremendous progress in build-
ing this consensus as evidenced by the success of the ad hoc ICTY and
ICTR and the creation of a permanent ICC. But the consensus is incom-
plete in light of the U.S. government’s continuing opposition to the ICC.

By taking international criminal law farther outside of the realm of
politics, the depoliticization!? of international criminal law promotes the
rule of law. The ICC now has the opportunity to prove that it can apply
the norms of international criminal law fairly and without undue politi-
cal bias. The 105 states ratifying the ICC Statute have committed them-
selves to the idea that it can. For those key states that have not accepted
the ICC, its existence and functioning remain a matter of political con-
troversy and not a mere technical issue.

But if the legalization of international criminal law is not a technical
matter separable from politics, is it nonetheless appropriate to speak of
the politicization of international criminal law or international criminal
responsibility? My original politicization analysis applied only to interna-
tional cooperation in relatively non-political subject areas. There were
two reasons for this limitation. The first is that the state practice from
which I first developed that framework was limited to withdrawal from
two organizations of this type. A second key rationale was the separabil-
ity-priority thesis from Mitrany’s theory of functionalism, which holds that
non-political matters should be separated from more political ones and
given priority in the process of international organization. The priority
aspect of this theory reflects the assumption that the rule-based cooper-
ation of states and their agreement to the delegation of international
authority are easier to achieve in non-political fields.10!

But since separability-priority is a practical prescription and not a
normative rule, the notion is not directly relevant to a legal theory of
politicization centered upon compliance with agreed norms. Although
the politicization framework discussed above applies best to those aspects

100 The term “depoliticize” means “to remove the political character of: take out of
the realm of politics.” The Merriam-Webster Online Dictionary, http://www.m-
w.com/cgi-bin/dictionary?book=Dictionary&va=depoliticize&x=23&y=15.

101 See the discussion of functionalism, supra notes 48-58 and accompanying text.
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of international cooperation most easily separable from politics, a new
generation of politicization analysis must recognize that principle
remains a value even in fields not easily separable from politics.

Legalization, Politicization, and the ICC: Reconciling Principle and Practicality

It is important to balance international legal principle and legitimate
state!02 interests in applying the concept of international criminal respon-
sibility. The ratification of the ICC Statute by 105 states thus far demon-
strates that there is a broad, if still incomplete, international consensus
in favor of stronger legalization in international criminal law. The situa-
tion remains tenuous due to strong U.S. opposition to the ICC so there
is need for a principled, yet pragmatic, approach.

Precision Is Essential

Individual criminal responsibility should never be imposed unless
international fair trial standards have been met.193 These standards
require respect for the principles nullum crimen sine lege (no crime with-
out law) and nulla poena sine lege (no penalty without law).194 The nullum
crimen principle reflects essentially the same considerations of justice as
the prohibition of ex post facto laws under the U.S. Constitution.!05

Individual criminal responsibility for grave breaches is clearly estab-
lished by the terms of the Geneva Conventions of 1949,19 as is interna-

102 Ultimately, the proper application of international criminal law must also
accommodate the legitimate interests of other non-state international actors, such as
individuals and international organizations.

103 See International Covenant on Civil and Political Rights art. 14, Mar. 23, 1976,
999 U.N.T.S. 171, 179 (setting out the most broadly accepted formulation of interna-
tional fair trial rights).

104 The Secretary-General, Report of the Secretary-General Pursuant to Paragraph 2 of
Security Council Resolution 808, para. 34, UN. Doc. S/25704 (1993), reprinted in 32
LL.M. 1159 (1993).

105 See U.S. CONsT. art. I, § 9, cl. 3; § 10, cl. 1. See also Jordan ]. Paust, It’s No Defense:
Nullum Crimen, International Crime and the Gingerbread Man, 60 ALBANY L. REV. 657,
664-65 (1997).

106 Under each of the four Geneva Conventions of 1949, the parties must search
for and, if successful, either prosecute or extradite those alleged to have committed
the “grave breaches” they define. The following provision is typical: “Each High
Contracting party shall be under the obligation to search for persons alleged to have
committed, or to have ordered to be committed, such grave breaches, and shall bring
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tional criminal responsibility for genocide by the 1948 Genocide Conven-
tion.!107 The rule of customary international law establishing individual
criminal responsibility for crimes against humanity developed from the
practice of the 1945 Nuremberg Charter!% later endorsed by a 1946 res-
olution of the U.N. General Assembly.!0?

But how much precision is appropriate in the definition of those
crimes subject to international prosecution and enforcement? States may
be wary of meticulous precision in formulating their obligations, espe-
cially in sensitive fields in which they prefer to maintain their freedom of
action. In international criminal law, we have recently seen the opposite
scenario in which a key state actor calculated that greater precision
would limit the prerogatives of an international institution receiving del-
egated authority more than it would limit those of states. In the course
of the 1998 negotiations on the Rome Statute, the U.S. government
sought to minimize the delegation of authority to the ICC by insisting
upon very “clear, precise, and specific definitions of each offense.”'1? The
effect of these definitions, as intended, was to leave the ICC as little dis-
cretion as possible in the interpretation and application of substantive
international criminal law.

such persons, regardless of their nationality, before its own courts. It may also, if it prefers, and
in accordance with the provisions of its own legislation, hand such persons over for
trial to another High Contracting party concerned, provided such High Contracting
party has made out a prima facie case.” Geneva Convention Relative to the Protection
of Civilian Persons in Time of War art. 146, 12 Aug. 1949, 6 U.S.T. 3516, 75 U.N.T.S.
287 (emphasis added).

107 Under Article 1 of the Genocide Convention, the parties “confirm that geno-
cide, whether committed in time of peace or in time of war, is a crime under interna-
tional law which they undertake to prevent and punish.” Convention on the
Prevention and the Punishment of the Crime of Genocide, Dec. 9, 1948, 78 U.N.T.S.
2717.

108 Charter of the International Military Tribunal, annexed to The Agreement for
the Prosecution and Punishment of the Major War Criminals of the European Axis
art. 6(b), Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279 [hereinafter Nuremberg
Charter].

109 Affirmation of the Principles of International Law Recognized by the Charter
of the Nurnberg Tribunal, G.A. Res. 95, U.N. GAOR, 1st Sess., 55th Plen. Mtg., U.N.
Doc. A/64/Add.1 (1946).

110 See Abbott et al., supra note 80, quoting U.S. Releases Proposal on Elements of Crimes
at the Rome Conference on the Establishment of an International Criminal Court, Statement
by James P. Rubin, U.S. State Department spokesperson, June 22, 1998, available at
http://secretary.state.gov/www/briefings/statements/ 1998 /ps980622b.html.
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In highly developed national legal systems, rules are often formu-
lated precisely, but in some areas they may be formulated in general
terms to allow courts more freedom to adapt broad principles to specific
facts.!! Over time, these courts may then build up a very precise body of
precedent. In international law, states are not inclined to take this
approach, so “precision and elaboration are especially significant hall-
marks of legalization at the international level.”!12

Prudence Is Essential

While the fatalistic extremes of lawless realpolitik must be rejected,
some aspects of political realism should be kept in mind. Hans Mor-
genthau defined the realist virtue of prudence as “consideration of the
political consequences of seemingly moral action [and] . . . the weighing
of the consequences of alternative political actions.”'!3 Prudence can be
as important to success in advancing the international rule of law as it is
to success in power politics. It would be naive and counter-productive to
ignore the dedication of states to their own interests. As Professor
Bassiouni himself has noted, “[i]t is merely stating a political fact of life
that a State can be expected to act in any international organization in a
manner most suited to its own interests.”!14

U1 In highly developed legal systems, normative directives are often formulated as
relatively precise “rules” (“do not drive faster than 50 miles per hour”), but many
important directives are also formulated as relatively general “standards” (“do not
drive recklessly”). The more “rule-like” a normative prescription, the more a commu-
nity decides ex ante which categories of behavior are unacceptable; such decisions are
typically made by legislative bodies. The more “standard-like” a prescription, the more
a community makes this determination ex post, in relation to specific sets of facts; such
decisions are usually entrusted to courts. Standards allow courts to take into account
equitable factors relating to particular actors or situations, albeit at the sacrifice of
some ex ante clarity. Domestic legal systems are able to use standards like “due care” or
the Sherman Act’s prohibition on “conspiracies in restraint of trade” because they
include well-established courts and agencies able to interpret and apply them (high
delegation), developing increasingly precise bodies of precedent. Abbott et al., supra
note 80.

U2 Jd. at 414.

113 Even Hans Morgenthau, the ultimate proponent of realpolitik, counseled prudence
as an essential aspect of rational policymaking. “There can be no political morality with-
out prudence; that is, without consideration of the political consequences of seemingly
moral action. Realism, then, considers prudence—the weighing of the consequences of
alternative political actions-to be the supreme virtue in politics.” HANS J. MORGENTHAU,
POLITICS AMONG NATIONS: THE STRUGGLE FOR POWER AND PEACE 10 (1978).

114 M. CHERIF BASSIOUNI, AGGRESSION, Chapter III, 77 1 INTERNATIONAL CRIMINAL
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During the initial period of its existence, the ICC as an institution
must exhibit prudence by carefully respecting the limits to its jurisdic-
tional mandate. If it does not, it risks unduly alarming the United States
and other members of the Security Council whose support for the ICC
will likely be essential in the future.

The Rome negotiations resulted in a very modest institution, highly
legalized and even judicialized, but with only very narrowly defined juris-
diction. A first, very substantial, limit on the ICC resulted from the deci-
sion to base its jurisdiction on the consent of either the territorial state
where relevant crimes have allegedly been committed or the state of
nationality of the accused.!’> If neither consents nor is a party to the ICC
Statute, only a referral from the Security Council can establish ICC juris-
diction.!’® Another major limit on the jurisdiction of the ICC is the strict
regime of complementarity that ensures ICC deference to national inves-
tigations or prosecutions. This limitation, as well, does not apply to cases
initiated by decision of the Security Council.!17 The ICC itself will have
no army, no police force, nor any power to impose economic sanctions
on states. From the arrest of suspects to the production of evidence, the
ICC will depend entirely upon the cooperation of states, and of the
Security Council, in order to function. The Council’s recent referral of
the Darfur situation to the ICC is clear evidence of that dependence.

The ICTY interpreted its mandate from the Security Council broadly
in finding that it had jurisdiction to prosecute violations of common
Article 3 of the 1949 Geneva Conventions as violations of the laws and
customs of war.!18 The ICTY’s decision to impose criminal responsibility
based on participation in a joint criminal enterprise was also never antic-
ipated by the ICTY Statute. These may well have been appropriate deci-
sions for the ICTY. But unlike the ICTY and ICTR, each of which was
created ad hoc by decision of the U.N. Security Council, the ICC was
established by multilateral treaty and is intended to be a permanent

Law 172 (M. Cherif Bassiouni & Ved P. Nanda eds., 1973). (After noting the differ-
ing positions of various powers on the definition of aggression, already a hot issue in

1973).
115 Rome Statute, supra note 98, art. 12(2).
16 Jd. art. 13(b).
17 Jd. art. 18.

118 See Prosecutor v. Tadic, Case No. IT-94-1-AR72, Appeals Decision on Jurisdiction
73-89 (Aug. 19, 1995).
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international institution. As such, it must be careful not to exceed the
consensus reflected in its agreed mandate. If the ICC can build a repu-
tation for professionalism and responsible action within that narrow
framework, it may eventually grow into a more broadly relevant and
effective international institution. On the other hand, if it is generally
perceived to be exceeding its agreed jurisdiction, it risks feeding a politi-
cization controversy that could undermine its credibility and future
development.

In any case, the reality between the ICC and the United States (one
might be tempted to call it the balance-of-power between them) is that
the ICC needs the support, or at least the acquiescence, of the United
States, but the United States does not want or presently believe that it
needs the ICC. This suggests that, as a matter of prudent policy, the ICC
should avoid gratuitous conflicts with the U.S. government as these could
be disastrous or even self-destructive for the still-nascent institution.
Prudence, however, cannot justify special treatment for the United States,
or any other country.

Neutral Principles Must Be the Basis

In any system of law, whether national or international, neutral prin-
ciples must be the basis of judicial decisions. The term was popularized
in a different context by Herbert Wechsler, who stressed that both in
deciding to exercise jurisdiction and in deciding the merits, courts
should decide based upon the law and not based on the discretion of
judges.!9 This same notion, as applied to the ICC, essentially means that
it should avoid decisions that are politicized in the sense of unfairly favor-
ing or disfavoring one country or its nationals over another. Few would
dispute the importance of this goal, but it is not always clear how best to
achieve it.

If neutral principles are to be applied, it goes without saying that
there can be no special accommodation for “American exceptionalism,”
the view that the United States, as the sole superpower and bearing a spe-

119 Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV. L.
REv. 1, 6 (1959) (describing the judicial obligation “to decide the litigated case and to
decide it in accordance with the law”). See also Jonathan T. Molot, Principled
Minimalism: Restriking the Balance Between Judicial Minimalism and Neutral Principles, 90
VA. L. Rev. 1753, 1773 (2004). “To Wechsler, a court’s decision either to accept juris-
diction or to dismiss a case, just like the court’s resolution of a case once accepted,
must be based on legal principle and not left to judicial discretion.”
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cial burden in the international system, must be given special treatment
and should not be held to the same rules as other states.!?0 Former
Secretary of State Madeleine Albright’s statement that the United States
is an “indispensable”!2! global power reflects this American exceptional-
ism, and it has also been invoked, directly or indirectly, as a justification
for U.S. objections to the ICC Statute.!?2

But U.S. exceptionalism cannot be recognized by international law.
The implied derogation from neutral principles is ethically untenable and
inconsistent with the rule of law. Furthermore, this exceptionalism is likely
to backfire in the long run by fueling unintended consequences such as
sentiments of anti-Americanism and a trend towards the “soft-balancing”123

120 As this author has written elsewhere: “For some, the logic of U.S. indispens-
ability justifies American exceptionalism, the idea that this country should get special
treatment and remain free from the legal restraints applied to other States. According
to this view, the United States should retain freedom of action, not only for its own
sake but for the sake of the international community, since in many cases only the
United States has the power and the will to act when necessary.” Bartram S. Brown,
Unilateralism, Multilateralism and the International Criminal Court, in MULTILATERALISM
AND U.S. FOREIGN POLICY: AMBIVALENT ENGAGEMENT 334 (Stewart Patrick & Shepard
Forman eds., 2002).

121 Secretary of State Madeleine Albright has described the “indispensable” U.S.
role as follows: “But if we have to use force, it is because we are America. We are the
indispensable nation. We stand tall, and we see further than other countries into the
future, and we see the danger here to all of us. And I know that the American men
and women in uniform are always prepared to sacrifice for freedom, democracy, and
the American way of life.” Secretary of State Madeleine Albright Discusses Her Visit to Ohio
to Get Support from American People for Military Action Against Iraq, NBC News Transcripts,
The Today Show (Feb. 19, 1998).

122 David Scheffer, the Clinton administration’s special envoy dealing with war
crimes, summed up these concerns in the following terms: “[T]he reality is that the
United States is a global military power and presence . . . Our military forces are often
called upon to engage overseas in conflict situations, for purposes of humanitarian
intervention, to rescue hostages, to bring out American citizens from threatening envi-
ronments, to deal with terrorists. We have to be extremely careful that this proposal
does not limit the capacity of our armed forces to legitimately operate internationally
... that it does not open up opportunities for endless frivolous complaints to be
lodged against the United States as a global military power.” Barbara Crossette, World
Criminal Court Having a Painful Birth, N.Y. TIMES, Aug. 13, 1997, at 10A.

123 The 18th-century philosopher de Vattel described the balance of power as an
automatic system for the maintenance of order and liberty in international affairs in
which the weaker states will naturally unite against the strongest. EMMERICH DE VATTEL,
THE LAW OF NATIONS OR PRINCIPLES OF THE LAW OF NATURE APPLIED TO THE CONDUCT
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of other states against U.S. hegemony.!24

The Nature and Quality of the Principles Involved and Other Relevant Factors

Another consideration is the nature and quality of the principles
concerned. Due to the limits of the international consensus at the
present stage of development, international courts should prosecute indi-
viduals only for serious crimes of concern to the international commu-
nity as a whole. If the norms allegedly violated are truly fundamental in
importance, prosecution might even be a humanitarian imperative.!2>
Norms of jus cogens'?6 are so imperative that they cannot be dismissed
even when reasons of state or national security are invoked. This is espe-
cially true when the norms are defined with sufficient precision to be
enforced in the relevant circumstances.

Of course there may be other circumstances surrounding violations
that are relevant to determining if international criminal prosecution is
appropriate. Are the actions in this case manifestly illegal, or are the facts

AND AFFAIRS OF NATIONS AND SOVEREIGNS, BOOK II1, § 47 (1758). Some “soft-balancing”
against the United States is already evident in the reactions of U.S. allies such as
France to U.S. hegemony. Former French Foreign Minister Hubert Vedrine once
described the United States as a “hyperpower. . . a country that is dominant or pre-
dominant in all categories.” He suggested that this domination could best be resisted
“[t]hrough steady and perservering work in favor of real multilateralism against uni-
lateralism, for balanced multipolarism against unipolarism, for cultural diversity
against uniformity.” Quoted in, To Paris, U.S. Looks Like a ‘Hyperpower,” INT'L HERALD
TRriB., Feb. 5, 1999, at 5.

124 Compare Detlev F. Vagts, Hegemonic International Law, 95 AM. J. INT'L L. 843, 843
(2001) with Jose E. Alvarez, Hegemonic International Law Revisited, 97 AMm. J. INT'L L. 873,
873 (2003).

125 The obligation of states to punish violations of jus cogens and other universal
jurisdiction crimes is well established. States may now be in the process of accepting
the duty to prevent them as well. See Bartram S. Brown, The Evolving Doctrine of
Universal Jurisdiction, 35 NEW ENG. L. REv. 383, 397 (2001).

126 The Vienna Convention on the Law of Treaties sets out a special rule for what
it refers to as “Treaties Conflicting with a Peremptory Norm of General International
Law”: “A treaty is void if, at the time of its conclusion, it conflicts with a peremptory
norm of general international law. For the purposes of the present Convention, a
peremptory norm of general international law is a norm accepted and recognized by
the international community of States as a whole as a norm from which no derogation
is permitted and which can be modified only by a subsequent norm of general inter-
national law having the same character.” Vienna Convention on the Law of Treaties
supranote 71, art. 53.
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disputed? Are any justifications given plausible? All things considered, is
international prosecution in the interest of justice?!27

Legalization, Politicization, and the ICC

The second-stage process Cherif Bassiouni once described as “the
elaboration of an international criminal code with an international sup-
porting structure for its enforcement and implementation”!?8 can only
be achieved by a substantial increase in the degree of obligation, speci-
ficity, and delegation in the regime of international criminal law. This
radical process has been realized, if only imperfectly and to a limited
extent, by the Rome Statute of the ICC. The imperfections lie in the lim-
its to the jurisdiction of the ICC and the failure to include the United
States, and a few other key powers within the ICC consensus.

For the moment, the entire issue of the ICC remains controversial
for the U.S. government, but what aspect of that controversy presents the
greatest threat to politicize international criminal law? Did the very cre-
ation of the ICC improperly politicize international criminal law, or have
U.S. actions in opposition to the ICC done more to politicize the field?

Creation of the ICC as Politicization

Did the creation of the ICC violate the legal rights and legitimate
interests of the United States enough to qualify as legally significant
politicization? One argument is that, without U.S. consent, the ICC
Statute has transformed international criminal law by altering the bal-
ance between the rights and responsibilities of the United States and
other non-party states. But is this truly the case? It is undeniable that the
ICC Statute increases the degree of legalization within the regime of
international criminal law and that legalization can alter the playing field
within which states interact. But the ICC Statute does not substantially
affect the legal rights and obligations of the United States.

As a non-party state, the United States has no obligations whatsoever
under the ICC Statute. Like any treaty, it creates obligations for its par-
ties: these include the obligations to comply with requests for the sur-
render and transfer of suspects to the Court,'* to provide requested

127 The initial determination of whether prosecution would be in the interests of
justice is left to the Prosecutor under the Rome Statute supra note 98, art. 53(2) (c).

128 INTERNATIONAL TERRORISM AND POLITICAL CRIMES, supra note 1, at 490.

129 Rome Statute, supra note 98, art. 89(1).
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evidence,! to give effect to fines or forfeitures ordered by the Court,!3!
and to pay assessments for the regular budget of the Court.!32 None of
these obligations applies to any non-party state, nor does the exercise of
criminal jurisdiction against an individual accused bind that individual’s
home state.

Although the prosecution of a U.S. national by the ICC might poten-
tially affect the interests of the United States, the fact is that no state has
the legal right to shield its citizens from prosecution abroad for genocide,
crimes against humanity, or serious war crimes.!3 A state may refuse to
extradite or surrender its nationals abroad for trial, but when their
nationals are on the territory of another state, that state does not need
home state consent to try them. Since the jurisdiction of the ICC is based
on that of the 105 states parties to the Rome Statute,!4 the same princi-
ple, that is, that no home state consent is needed to try them, must apply
to its derivative jurisdiction as well. As far as the protection of nationals
from prosecution abroad is concerned, the ICC Statute does little to
change the status quo ante.

As the ICC begins to function, it is inevitable that new problems and
controversies will arise. All states will have a legal interest in ensuring that
the internationally recognized fair trial rights of the accused will be pro-
tected. If the nationals of the United States or some other country were
for political reasons unduly targeted for investigation or prosecution, that
would undoubtedly constitute an illegal politicization of international
criminal law to the detriment of that state. A major U.S. concern has
been that the ICC will open the door to politicized prosecutions of U.S.
nationals, but none of these potential problems has yet materialized.
Although the U.S. government has launched a robust campaign of anti-

130 Jd. art. 93.
131 Jd. art. 109(1).
182 Id art. 117.

133 See the discussion of this issue in Bartram S. Brown, U.S. Objections to the Statute
of the International Criminal Court: A Brief Response, 31 N.Y.U. J. INT'L L. & POL. 855,
871-73 (1999).

134 The jurisdiction of the ICC, as set out in the Rome Statute, is built upon the
unquestioned right of states to prosecute crimes committed on their territory or by
their nationals. Either the territorial state or the state of nationality of the accused
must consent to every case prosecuted by the ICC, except for those referred under the
authority of the U.N. Security Council. See Rome Statute, supra note 98, arts. 12(2), 13.
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ICC policies!3> the ICC as of the time of this writing has not yet politi-
cized international criminal law to the detriment of any state.

The United States Acts in Response to the ICC as Politicization

In contrast, some of the actions by the U.S. government in response
to the ICC do politicize international criminal law. In 1998, the final text
of the ICC Statute was adopted in Rome, and immediately thereafter
some policymakers suggested that the United States should embark on
an active campaign against the ICC.13 More recently, U.S. ICC policy has
focused on gaining assurances from other states that they will never trans-
fer U.S. nationals to the custody of the ICC. States can reassure the
United States on this point either by declining to become parties to the
ICC Statute, or by signing a so-called Article 98 agreement with the
United States.!37 Article 98 of the ICC Statute!®8 was intended to allow the
state parties to accommodate existing agreements such as Status of
Forces Agreements (SOFAs) under which states sometimes welcome for-
eign troops on their soil under a grant of immunity. Few people at the
1998 Rome Conference, at least outside the elite corps of international

135 Some of these policies are discussed further in the next section of this chapter.

136 Former Senator Jesse Helms, speaking as Chairman of the Senate Foreign
Relations Committee in 1998, stated that “[r]ejecting this treaty is not enough. . . . The
United States must . . . be aggressively opposed to this court.” Toni Marshall, Helms
Vows Retaliation for New World Court, WASH. TIMES, July 24, 1998, at Al.

137 In 2003, a State Department Press Spokesman stated the U.S. position on the
ICC in the following terms: “We have been very clear with Europeans and others all
around the world that we are not trying to sabotage the ICC. . . . Our efforts are geared
at, first of all, protecting the integrity of international peacekeeping efforts, and we
have respected the European Union’s request not to attempt to influence other coun-
tries regarding their decisions to become a part of the Rome statute to join on to the
ICC. . . . We certainly respect the rights of other countries to make their decisions, to
become parties to the Rome statute, but, at the same time, we have asked other coun-
tries to respect our right not to do so. And so an essential element in that, in respect-
ing our right and separating U.S. citizens from the ICC, is negotiating these Article 98
agreements.” State Department’s Reeker on ICC Article 98 Agreements, Philip T. Reeker,
Deputy Spokesman, U.S. Dept. of State, Daily Press Briefing Index, June 10, 2003, 1:05
p-m. EDT, available at http://usinfo.state.gov/dhr/Archive_Index/icc_agreements.
html.

138 Article 98(2) of the ICC Statute provides as follows: “The Court may not pro-
ceed with a request for surrender which would require the requested State to act
inconsistently with its obligations under international agreements pursuant to which
the consent of a sending State is required to surrender a person of that State to the
Court, unless the Court can first obtain the cooperation of the sending State for the
giving of consent for the surrender.” Rome Statute, supra note 98.
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lawyers on the U.S. delegation, could have anticipated that the U.S. gov-
ernment would later craft special Article 98 agreements for the sole pur-
pose of ensuring that U.S. personnel cannot be transferred to the ICC
for trial. Although the effect of these agreements is to frustrate any future
request for the surrender of U.S. nationals to the ICC, the agreements
are not a violation, per se, of the ICC Statute or of any state’s rights.

Unfortunately, these Article 98 agreements are only one part of a
coordinated U.S. response to the ICC Statute and its states parties. U.S.
federal law now mandates that “no United States military assistance may
be provided to the government of a country that is a party to the
International Criminal Court.”!% Countries that sign Article 98 agree-
ments with the United States may be exempted from this prohibition, as
are all NATO member countries and a short list of major non-NATO
allies.!40 The current U.S. policy is thus to punish states when they ratify
the ICC Statute unless they also agree to an Article 98 agreement.
Pursuant to this law the United States has already shut off military aid to
many countries, including 12 in the Western Hemisphere alone.!#! This
policy of coercion by threat of aid cutoff may not be illegal,'#?> but it politi-
cizes international criminal law and could undermine its effectiveness.

Rejecting the Rome Statute was not an improper act of politicization
because no state is obliged to consent to any treaty. But even those states
declining to participate in the delegation of international authority to the
ICC remain bound by preexisting rules of international criminal law and
should refrain from acts that would defeat the object and purpose of
those rules.!# The degree of obligation and precision in the definition of

139 The American Servicemembers’ Protection Act, 22 U.S.C.S. § 7426(a) (2005).
140 [d., § 7426(b).

141 See “Article 98” Agreements and the International Criminal Court, available at
http://ciponline.org/facts/art98.htm.

142 Another politicizing aspect of U.S. legislative policy towards the ICC is referred
to in Europe as the “Hague Invasion Act” because it authorizes the U.S. president to
use force to free any U.S. personnel held by the Hague-based ICC. See supra note 139,
at § 7427.

143 This duty is well-established in the context of the law of treaties, and the basic
logic of this norm should apply here as well. Under the Vienna Convention on the
Law of Treaties “[a] State is obliged to refrain from acts which would defeat the object
and purpose of a treaty when . . . [i]t has signed the treaty or has exchanged instru-
ments constituting the treaty subject to ratification, acceptance or approval, until it
shall have made its intention clear not to become a party to the treaty.” Vienna
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international crimes is unprecedented. The 1949 Geneva Conventions!#+
and the 1984 Torture Convention'# not only define international crimes,
but also oblige states parties either to try or to extradite those believed to
have committed them. Politically motivated efforts to undermine this
basic normative regime, or even to prevent its implementation,'#6 can
properly be classified as politicization.

Convention on the Law of Treaties, supra note 71, art. 18(a). The United States signed
the ICC Statute in December of 2000 but, in an effort to avoid even this obligation as
a signatory, sent the U.N. Secretary-General the following message on May 6, 2002:
“This is to inform you, in connection with the Rome Statute of the International
Criminal Court adopted on July 17, 1998, that the United States does not intend to
become a party to the treaty. Accordingly, the United States has no legal obligations
arising from its signature on December 31, 2000. The United States requests that its
intention not to become a party, as expressed in this letter, be reflected in the deposi-
tary’s status lists relating to this treaty.” http:/ /untreaty.un.org/ENGLISH/bible/eng-
lishinternetbible/partl/chapterXVIIIl/treatyl0.asp#N6.

144 Under the Geneva Conventions of 1949, the parties must search for, and if suc-
cessful, either prosecute or extradite those alleged to have committed the “grave
breaches” they define. The following provision is typical: “Each High Contracting party
shall be under the obligation to search for persons alleged to have committed, or to
have ordered to be committed, such grave breaches, and shall bring such persons, regard-
less of their nationality, before its own courts. It may also, if it prefers, and in accordance
with the provisions of its own legislation, hand such persons over for trial to another
High Contracting party concerned, provided such High Contracting party has made
out a prima facie case.” Geneva Convention Relative to the Protection of Civilian
Persons in Time of War art. 146, Aug. 12, 1949, 6 U.S.T. 3516, 75 U.N.T.S. 287 (empha-
sis added).

145 Convention against Torture and Other Cruel, Inhuman or Degrading Treat-
ment or Punishment art. 7(1), G.A. Res. 39/46, para. 197, U.N. GAOR, U.N. Doc.
A/Res/39/51 (1984) (noting the principle of extradite or prosecute, as expressed
here in the Torture Convention, has become a cornerstone of international criminal
law). “The State Party in the territory under whose jurisdiction a person alleged to have
committed any offence referred to in Article 4 is found shallin the cases contemplated
in Article 5, if it does not extradite him, submit the case to its competent authorities for the pur-
pose of prosecution.” Id. (emphasis added).

146 The concept of improper politicization might perhaps be taken one step fur-
ther but only if we consider international criminal law from a teleological perspective.
The purpose of international criminal law is to enforce the standards of that law by
facilitating the investigation, prosecution, and trial of those individuals responsible for
serious violations. To the extent that U.S. opposition to the ICC could be seen as frus-
trating that purpose, it might thereby be considered an improper politicization of the
principles of international criminal law. This approach is suspect in that it goes beyond
narrow positivism to find impropriety based on a standard states have never explic-
itly consented to. In was in such a teleological vein that the ICTY Appeals Chamber
considered the purpose of the Security Council in creating the ICTY as a guide to
interpreting the text of the ICTY Statute. See Prosecutor v. Tadic, Case No. IT-94-1,
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V. OBSERVATIONS AND CONCLUSIONS

A permanent ICC was supposed to depoliticize international crimi-
nal law!¥7 so that international investigations and prosecutions need not
depend on Security Council approval, but unfortunately this vision has
not yet been fully realized. The ICC is a very weak institution and will
therefore depend de facto upon the Security Council both for more effec-
tive jurisdiction based on referrals and for enforcement of its judicial
authority over recalcitrant states. Even those accused of genocide, the most
grievous of all crimes, may still escape international prosecution unless the
Security Council makes a political decision to intervene. The legalization
of international criminal law remains trapped in an intermediate place in
which politics, as opposed to principle, still holds considerable sway. This
allows for continued politicization in the non-application of universally
accepted standards of international criminal law.

Although many doubts remain about the ability of the ICC to enforce
its jurisdiction and authority, the Security Council’s recent referral of the
Darfur!8 situation to the ICC demonstrates that, in a particular case, both
the jurisdictional limitations of the ICC and its lack of clear enforcement
authority can be remedied by decision of the Security Council.

The legalization of international criminal law began many years ago
when international norms prohibiting genocide and other serious inter-
national crimes were first formulated!# then broadly endorsed by the

Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, paras. 72-78
(Oct. 2, 1995).

147 “The creation of a permanent International Criminal Court (ICC) is a further
step down the road to impartiality.” Richard Goldstone & Gary Jonathan Bass, Lessons
Jfrom the International Criminal Tribunals, in THE UNITED STATES AND THE INTERNATIONAL
CRIMINAL COURT: NATIONAL SECURITY AND INTERNATIONAL LAw 52 (Sarah Sewell & Carl
Kaysen eds., 2000).

148 See S.C. Res. 1593, para. 1, U.N. Doc. S/RES/1593 (Mar. 31, 2005).

1499 The legalization of international criminal law began in 1945 when the Inter-
national Military Tribunal at Nuremberg was established by an agreement between
four victorious Allied Powers at the end of World War II. See, Agreement by the
Government of the United States of America, the Provisional Government of the French Republic,
the Government of the United Kingdom of Greal Britain and Northern Irveland and the
Government of the Union of Soviet Socialist Republics for the Prosecution and Punishment of the
Major War Criminals of the Furopean Axis Charter of the International Military Tribunal,
82 UN.T.S. 279, 59 Stat. 1544, E.A.S. No. 472 (Aug. 8, 1945) (annexed to the London
Agreement).
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international community.! Since then, Cherif Bassiouni and others have
called for the creation of effective international mechanisms for the
enforcement of these fundamental norms. States cannot always be
expected to apply these rules uniformly or neutrally, as in practice they
often seek to promote national interests. International enforcement is
needed both to supplement the failure of states to enforce these rules
and, on occasion, to deter the excesses of great powers as well.

A major constraint limiting the delegation of strong authority to the
ICC lies in national sensitivities to the perceived loss of sovereignty
involved. These sensitivities limit consensus and must therefore be taken
into account, but no state has a legitimate interest in shielding its nation-
als from criminal responsibility for serious international crimes.!>! The
principle aut dedere aut judicare now establishes each state’s duty under
international law to extradite or prosecute persons implicated in serious
international crimes. Disputes abound, of course, as to whether crimes
have been committed in any particular circumstance and as to who may
have committed them. Ultimately it is only by depoliticizing these dis-
putes that the interests of international criminal justice can best be
served. But how is this to be accomplished?

The only way to depoliticize these issues is through a gradual process
of building trust in the ICTY, the ICTR, and most importantly the ICC.
These institutions can only earn that trust through their own actions, by
developing a credible track record much as the ICTY and ICTR have for
the most part already done. The ICC, in particular, will need to meet
high professional standards and demonstrate dedication to its founding
principles. It must also be prudent enough not to attempt to do too
much with the limited jurisdiction that it has.

When violations of jus cogens norms are at issue, but political opposi-
tion stymies effective enforcement action, a fundamentally untenable situ-
ation prevails calling out for some remedy or response. Cherif Bassiouni’s

150 The legalization process continued when the U.N. General Assembly endorsed
the Nuremberg Principles in 1947. See Affirmation of the Principles of International
Law Recognized by the Charter of the Niirnberg Tribunal, G.A. Res. 95, U.N. GAOR,
1st Sess., 55th plen. mtg., U.N. Doc. A/64/Add.1 (1946) (confirming the status of the
Nuremberg Charter).

151 See Brown, supra note 133, at 871-73.
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answer has been his life-long campaign for the depoliticization of interna-
tional criminal law. It is an ongoing dynamic process in which national gov-
ernments, NGO activists, international officials, and scholars can all'>? play
an important role.

152 Commenting in 1995 on the success of the ICTY, the Economist noted that peo-
ple committed to justice can sometimes make a difference:

the nervous and the reluctant can be nudged in the right direction by ener-
getic supporters of the idea. That role has been played in this instance by the
Soros and MacArthur foundations, Physicians for Human Rights, Medecins
sans Frontieres, Human Rights Watch and Messrs Bassiouni and Goldstone.
They have done admirable work, and they have got results.

Every effort at justice in this field, from Leipzig to The Hague, builds on
the previous ones, as the world gradually becomes accustomed to the thought
that there should be a court to deal with those who use the machinery of State
for mass murder. The idea is taking root. If a few of the world’s main coun-
tries show courage and creativity, the rest may follow.

The World Tries Again, ECONOMIST, Mar. 11, 1995, at 21.



CHAPTER 4
UNIVERSAL JURISDICTION:

A PRAGMATIC STRATEGY IN PURSUIT
OF A MORALIST’S VISION

Diane F. Orentlicher*

With the October 1998 arrest of former Chilean President Augusto
Pinochet by British authorities acting at the behest of a Spanish magis-
trate, an arcane principle of international law—universal jurisdiction—
became the stuff of headline news! and global debate. Although long
recognized in principle by some scholars and courts, Cherif Bassiouni
reminds us, this extraordinary basis for jurisdiction had been exercised
infrequently.?2 When it came to human rights crimes, universal jurisdic-
tion had been exercised mainly in the context of World War Il-era depre-
dations; even here, it rarely, if ever, formed the sole basis for jurisdiction.?

The principle of universality permits any state to prosecute individ-
uals against whom there is serious ground for suspecting that they have
committed one of a handful of crimes that are subject to universal juris-
diction, regardless of where the offense took place and the nationality of

* Diane F. Orentlicher is Professor of International Law, American University. I
am grateful to Christian De Vos and Tamer Nagy Mahmoud for excellent research
assistance and to David Guinn and Morton H. Halperin for their helpful comments
on an earlier draft of this chapter.

I See, e.g., Clifford Krauss, Britain Arrests Pinochet to Face Charges by Spain, N.Y.
TiMES, Oct. 18, 1998, at 1.

2 See M. Cherif Bassiouni, The History of Universal Jurisdiction and Its Place in
International Law, in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION
OF SERIOUS CRIMES UNDER INTERNATIONAL Law 39, 44 (Stephen Macedo ed., 2004)
[hereinafter Bassiouni, History of Universal Jurisdiction].

3 See Diane F. Orentlicher, Whose Justice? Reconciling Universal Jurisdiction with
Democratic Principles, 92 GEO. L.J. 1057, 1059 (2004) [hereinafter Orentlicher, Whose
Justice?]. But see Bassiouni, History of Universal Jurisdiction, supra note 2, at 276-77
n.25 (asserting that most cases involving universal jurisdiction have related to piracy
and that author could not locate “[s]ome cases reported by scholars” referring to post-
war prosecutions).
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the alleged perpetrator(s) and victim(s).# By its nature, universal juris-
diction represents a profound departure from core principles of sover-
eignty reflected in international legal principles governing the exercise
of jurisdiction. Ordinarily, state courts may legitimately assert jurisdiction
over conduct only when it has a significant link to their own territory or
to their nationals.> When a national court exercises jurisdiction over a
crime committed in the forum state’s own territory, it exercises core pre-
rogatives of statehood. When, instead, a court asserts jurisdiction over a
foreign national for crimes committed a world away against foreign vic-
tims, it challenges bedrock principles of sovereignty.

And so it is hardly surprising that governments have often objected
when a foreign court claimed jurisdiction over their own nationals for
crimes committed outside the forum state’s territory and against victims
who have no substantial link to that state.® Indeed Belgium, until recently
the world capital of universal jurisdiction, was forced to amend its expan-
sive law of universal competence in the face of strenuous protests by
foreign governments whose officials had been named in criminal com-
plaints before Belgian magistrates,” eventually settling on legislation that
significantly scaled back the reach of Belgian jurisdiction.

4 See M. Cherif Bassiouni, Universal Jurisdiction for International Crimes: Historical
Perspectives and Contemporary Practice, 42 VA. J. INT'L L. 81, 83 (2001) [hereinafter
Bassiouni, Universal Jurisdiction].

5 See History of Universal Jurisdiction, supra note 2, at 42, 45. See also M. Cherif
Bassiouni, The Sources and Content of International Criminal Law: A Theoretical Framework,
in 1 INTERNATIONAL CRIMINAL LAw 12 (M. Cherif Bassiouni, ed., 2d ed. 1999) [here-
inafter Bassiouni, Theoretical Framework].

6 See, e.g., Israel slams general arrest bid (Sept. 14, 2005), BBC NEWS, available at
http://news.bbc.co.uk/2/hi/uk_news/4246848.stm (reporting that Israel’s foreign
minister condemned as an “outrage” a British magistrate’s issuance of an arrest war-
rant against an Israeli military commander traveling to England alleging that the com-
mander committed war crimes against Palestinians in Gaza).

7 Although other governments had protested Belgium’s law, the United States
mounted a particularly effective campaign against it, warning that Belgium risked los-
ing its status as the headquarters of the North Atlantic Treaty Organization (NATO)
and threatening to withhold further funding for a new NATO headquarters building
in Brussels. See Orentlicher, Whose Justice?, supra note 3, at 1062. The Democratic
Republic of the Congo (DRC) also dealt a major blow to Belgium'’s exercise of uni-
versal jurisdiction through a case instituted against Belgium before the International
Court of Justice (ICJ). In Case Concerning the Arrest Warrant of 11 April 2000
(Democratic Republic of the Congo v. Belgium), the IC] ruled that Belgium had vio-
lated rules of international law concerning official immunities when a Belgian magis-
trate issued an international arrest warrant against Abdulaye Yerodia Ndombasi, the
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But if recent years have seen a backlash against the exercise of uni-
versal jurisdiction in particular cases and countries, they have also seen
unprecedented recourse to extra-territorial jurisdiction over human
rights crimes. In June 2005—after Belgium had revoked its more far-
reaching law of universal competence—a Belgian court convicted two
Rwandan businessmen of crimes relating to the 1994 genocide in
Rwanda.® And while British authorities ultimately allowed General
Pinochet to return to Chile without facing Spanish justice, the legal basis
for this decision was the suspect’s mental infirmity,? not a determination
that British courts lacked legal competence to cooperate with Spanish
efforts to prosecute Pinochet for crimes committed mostly in Chile.
Indeed, British courts implicitly affirmed the principle of universality, if
narrowly.!? Notably, too, some governments have acquiesced in foreign
courts’ exercise of universal jurisdiction against their nationals.!!

These seemingly contradictory trends raise a raft of questions about
the legal status of universal jurisdiction. What is to be made of many
states’ ambivalence toward its use? Did some states’ hostility toward
Belgium’s previously expansive law signify their opposition to the very
principle of universality or only to its use in circumstances that extend

incumbent foreign minister of the DRC, in a case involving alleged war crimes and
crimes against humanity. 2002 I1.C.J. 121 (Feb. 14, 2002) [hereinafter Yerodia Case].
Although the DRC initially challenged Belgium’s exercise of universal jurisdiction
itself, it did not pursue this issue at later stages in the ICJ proceedings. Accordingly,
the judgment of the Court did not address the validity of the magistrate’s attempted
exercise of universal jurisdiction but instead ruled only on the issue of official immu-
nity. For a critical assessment of the Court’s failure to address this issue, see M. Cherif
Bassiouni, Universal Jurisdiction Unrevisited: The International Court of Justice Decision in
Case Concerning the Arrest Warrant of 11 April 2000 (Democratic Republic of the Congo
v. Belgium), 12 PALESTINE Y.B. INT'L L. 27 (2002/2003). Issues concerning the lawful
exercise of universal jurisdiction are likely to be addressed in a case now pending
before the ICJ, Certain Criminal Proceedings in France (Republic of the Congo v.
France).

8 See Belgian court finds pair guilty over Rwandan genocide, AGENCE FRANCE-PRESSE,
June 28, 2005.

9 See Cliftord Krauss, Freed by Britain, Pinochet Is Facing a Battle at Home, N.Y. TIMES,
Mar. 3, 2000, at Al.

10 See infra text accompanying note 40.

11 See Diane Orentlicher, Independent study on best practices, including recommenda-
tions, to assist States in strengthening their domestic capacity to combat all aspects of impunity,

U.N. Doc. E/CN.4/2004/88, para. 50 (Feb. 27, 2004).
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beyond the boundaries of established consensus? If the latter, what are
those boundaries?

In several contemporary publications, Cherif Bassiouni brings a wide-
angle lens to bear in addressing these questions. Drawing upon insights
developed across a lifetime of immersion in the theory, practice, and
development of international criminal law, Bassiouni sees recent trends
as confirmation of states’ longstanding hesitation to embrace universal
jurisdiction. But Bassiouni is hardly content to comment from the side-
lines. In a characteristic blend of idealism and pragmatism, he advances
a strategy for bringing the practice of states into closer alignment with
the idealist vision that informs his work.

As I explain in Section I, Bassiouni has sharply defined the method-
ological ground of conflict between proponents of universal jurisdiction,
who find expanding support for its exercise in contemporary state prac-
tice, and opponents, who discount as evidence of state practice in sup-
port of universal jurisdiction prosecutions that are simultaneously based
on universal and other types of extra-territorial jurisdiction. Perhaps iron-
ically in light of his sympathy for the ideals embraced by those advocat-
ing greater recourse to universal jurisdiction, Bassiouni favors the
restrictive methodology invoked by its critics. In fact, Bassiouni’s inter-
pretive stance leads him to discount the importance of precedents that,
I argue below, ought to be seen as evidence of expanding state practice
in support of universal jurisdiction.

But if Bassiouni’s restrictive methodology seems to align him with crit-
ics of universal jurisdiction, his idealism leads him in a different direction.
Devoted to a conception of world order rooted in our shared humanity,
Bassiouni measures current legal reality against the “normative universal-
ist position” to which he subscribes. That position recognizes the primacy
of “core values . . . shared by the international community,” which at times
“justify overriding the usual territorial limits on the exercise of jurisdic-
tion.”!2 Above all, Bassiouni believes, the compelling force of international
norms prohibiting ghastly crimes “places upon states the obligatio erga omnes
not to grant impunity to the violators of such crimes.”!3

12 Bassiouni, History of Universal Jurisdiction, supra note 2, at 42.

13 M. Cherif Bassiouni, International Crimes: Jus Cogens and Obligatio Erga Omnes, 59
Law & CONTEMP. PrROBS. 63, 66 (1996) [hereinafter Bassiouni, Jus Cogens].
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Seeing a wide chasm between the idealist vision that suffuses his work
and the sobering reality reflected in his assessment of contemporary law,
Bassiouni fashions a pragmatic strategy for narrowing the divide. Central
to his strategy is the prudent pursuit of advances in positive law—black
letter texts that enshrine states’ acceptance of universal jurisdiction
under defined circumstances. Bassiouni knows that state support for such
texts will turn on the degree to which proposed instruments reflect
states’ concerns about the potentially disruptive effect of “unbridled uni-
versal jurisdiction.”'* The way forward, Bassiouni believes, is to clarify
legitimate usages of universal jurisdiction. In his view, consensus princi-
ples on the legitimate use of universal jurisdiction must take due account
of long-established grounds of jurisdiction that are squarely grounded in
bedrock principles of state sovereignty.

As anyone familiar with the field of international criminal law knows,
Bassiouni has been a pioneer in the development of positive law in the
field of international criminal justice, as well as in the development of
non-binding principles that are capable of garnering broad consensus—
and thereby laying the foundation for future advances in the law. From
his leading role in developing the Princeton Principles on Universal
Jurisdiction to his co-authorship of the United Nations’ Basic Principles
and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law,' Bassiouni has led the way in trans-
forming the ideal of a global humanity into guiding principles for sov-
ereign states.

I.  ASSESSING STATE PRACTICE

As Bassiouni has often reminded us, international law derives not
from the inherent desirability of a legal principle but from (1) the actual
practice of states'® when accompanied by a general acknowledgment that
the rule reflected in practice is required by customary law and (2) oblig-
ations imposed by treaties.!” Applying this methodology, Bassiouni finds

14 Bassiouni, Universal Jurisdiction, supra note 4, at 82.
15 U.N. Doc. A/RES/60/147 (Dec. 16, 2005).

16 See, e.g., Bassiouni, History of Universal Jurisdiction, supra note 2, at 40. Cf. M.
CHERIF BASSIOUNI, CRIMES AGAINST HUMANITY 95 (2d rev. ed. 1999) (noting that most
legal philosophies “distinguish between the law as it is and the law as it ought to be”).

17 See Bassiouni, History of Universal Jurisdiction, supra note 2, at 45; M. Cherif
Bassiouni & Edward M. Wise, Aut Dedere Aut Judicare: The Duty to Extradite or Prosecute in
International Law 43 (1995) [hereinafter Bassiouni & Wise, Aut Dedere Aut Judicare].
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that universal jurisdiction “is not as well established in conventional and
customary international law as its ardent proponents, including major
human rights organizations, profess it to be.”!8

As this statement reflects, it is difficult to identify anything approach-
ing a consensus among international lawyers concerning the contempo-
rary status of universal jurisdiction. Wide-ranging views on the subject are
reflected, inter alia, in a 2002 judgment of the International Court of
Justice in a case challenging Belgium’s issuance of an international arrest
warrant in respect of the incumbent Foreign Minister of the Democratic
Republic of the Congo'?; in a set of separate opinions, the Court’s jus-
tices elaborated notably disparate positions concerning which crimes are
subject to universal jurisdiction?’ and what pre-conditions attach to its
lawful exercise.?!

18 Id. at 40. See also id. at 39; Bassiouni, Universal Jurisdiction, supra note 4, at 83,
101 n.70 & 150.

19 Yerodia Case, supra note 7.

20 See, e.g., id., Separate Opinion of President Guillaume, para. 13 (concluding that
“international law knows only one true case of universal jurisdiction: piracy”); Joint
Separate Opinion of Judges Higgins, Kooijmans & Buergenthal, paras. 61-65 (recog-
nizing that universal jurisdiction is established in respect of piracy, war crimes, and
crimes against humanity); Separate Opinion of Judge Koroma, para. 9 (expressing
opinion that “together with piracy, universal jurisdiction is available for certain crimes,
such as war crimes and crimes against humanity, including the slave trade and geno-
cide”); Dissenting Opinion of Judge Oda (asserting, “Universal jurisdiction is increas-
ingly recognized in cases of terrorism and genocide”); Dissenting Opinion of Judge
Van den Wyngaert, para. 59 (asserting that international law “clearly permits univer-
sal jurisdiction for war crimes and crimes against humanity”). Compare Prosecutor v.
Milan Milutinovic et al., Case No. IT-99-37-PT, Decision on Motion Challenging
Jurisdiction, para. 42 (May 6, 2003), Separate Opinion of Judge Patrick Robinson
(concluding that the category of crimes subject to universal jurisdiction under cus-
tomary international law “does not extend beyond piracy, slavery, war crimes, crimes
against humanity, genocide and torture”).

2L See, e.g., Yerodia Case, supra note 7, Separate Opinion of President Guillaume,
para. 12 (concluding that “[u]niversal jurisdication in absentia . . . is unknown to inter-
national law); id., Joint Separate Opinion of Judges Higgens, Kooijmans &
Buergenthal, para. 59 (expressing the views that states may exercise “a universal crim-
inal jurisdiction in absentia,” provided “certain safeguards are in place”; states con-
templating exercising universal jurisdiction “must first offer to the national State of
the prospective accused person the opportunity itself to act upon the charges con-
cerned”; and there should be “some special circumstances that do require the exer-
cise of international criminal jurisdiction” which “have been brought to the attention
of the prosecutor or juge d’instruction”).



Universal Jurisdiction ¢ 133

And so Bassiouni rightly urges caution when it comes to characteriz-
ing contemporary practice in support of universal jurisdiction. But if
some observers have overstated the degree of state support for its use,
this should not obscure a crucial fact: recent years have seen unprece-
dented recourse to extra-territorial jurisdiction in human rights cases,??
however fitfully practice has evolved. Further, as Bassiouni notes, “increas-
ing numbers of states are enacting laws that provide for universal juris-
diction.”? Any assessment of contemporary practice must account for
these trends as much as for indicia of states’ reticence to exercise uni-
versal jurisdiction.

The uneven nature of contemporary state practice goes a long way
toward explaining why legal experts have enunciated disparate interpre-
tations of that practice. Besides, the database itself is limited, com-
pounding the challenges surrounding interpretation of its legal
significance. Further, Bassoiuni implicitly suggests, those who see support
for universal jurisdiction in contemporary state practice may be influ-
enced by their personal predilections.?*

Another factor, relating to the methodology associated with ascer-
taining customary law, has further widened the gulf between those who
see growing support for universal jurisdiction and those who remain skep-
tical. Some commentators apparently believe that cases based simultane-
ously on universal and other grounds of jurisdiction do not constitute
state practice in support of the former. In the strongest version of this
methodology, the only persuasive instance of state practice in support of
universal jurisdiction is a case exemplifying what Bassiouni and others
have called “pure universal jurisdiction”—that is, a case in which univer-
sal jurisdiction provides “the sole basis for subject matter jurisdiction.”?

22 See Orentlicher, Whose Justice?, supra note 3, at 10569-60; Mark Lattimer &
Philippe Sands, Introduction, in JUSTICE FOR CRIMES AGAINST HUMANITY 1, 9 (Mark
Lattimer & Philippe Sands eds., 2003).

23 Bassiouni, History of Universal Jurisdiction, supra note 2, at 44.
24 See supra text accompanying note 18.

2> Commentary, The Princeton Principles on Universal Jurisdiction, in UNIVERSAL JURIS-
DICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES UNDER INTERNA-
TIONAL Law 26, 28 (Stephen Macedo ed., 2004). Professor Bassiouni played a leading
role in developing the commentary to the Princeton Principles on Universal
Jurisdiction, from which this quote derives. See also Yerodia Case, supra note 7, Joint
Separate Opinion of Judges Higgins, Kooijmans & Buergenthal, para. 45.
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As applied, this methodology excludes two significant categories of
prosecution from classifications of cases in which states are deemed to
have exercised universal jurisdiction. First, in its strongest version it has
been invoked to exclude cases in which universal jurisdiction provided
one but not the sole basis for jurisdictional authority. Bassiouni applied
a version of this methodology when he wrote that universal jurisdiction
“has not yet been supported by the practice of states. In fact, there are
only a few cases known to scholars in which pure universal jurisdiction—
in other words, without any link to the sovereignty or territoriality of the
enforcing state—has been applied.”?0 Second, this approach has been
used to exclude from consideration or to downplay the significance of
instances where domestic law requires, as a pre-condition to the exercise
of universal jurisdiction, that a case involve a significant link to the forum
state, such as the presence of the accused in that state. For reasons elab-
orated below, both approaches may be unduly restrictive.

Cases Based upon Multiple Grounds of Jurisdiction

Commentary on two well-known cases—Israel’s prosecution of Adolf
Eichmann and Spain’s attempted prosecution of Augusto Pinochet—
exemplifies the first type of restrictive methodology. After Israeli agents
kidnapped Eichmann in Argentina, the Israeli government put the for-
mer Nazi on trial in Jerusalem in 1961. Eichmann, a German national,
was tried for crimes committed during World War II outside the state of
Israel. Although many Israeli citizens had been victims of the Holocaust,
they were not citizens of Israel at the time the crimes in question
occurred; indeed, the state of Israel was not created until after the war.
In these circumstances, no well-established ground for asserting jurisdic-
tion was uncontrovertibly applicable.

The district court of Jerusalem nonetheless concluded that the
Israeli law establishing its jurisdiction over Eichmann “conforms to the
best traditions of the law of nations.”? In its judgment, international law

26 Bassiouni, History of Universal Jurisdiction, supra note 2, at 44. Elsewhere, how-
ever, Bassiouni writes that “the application of universal jurisdiction for certain inter-
national crimes does not necessarily mean that it should be devoid of any connection
to the enforcing state, or that it has precedence over other theories of jurisdiction.”
See Bassiouni, Universal Jurisdiction, supra note 4, at 104.

27 Attorney Gen. of Isr. v. Eichmann, 36 I.L.R. 18, 25, para. 11 (Isr. Dist. Ct.—
Jerusalem 1961), aff’d, 36 I.L.R. 277 (Isr. Sup. Ct. 1962) [hereinafter Eichmann-Dist.
Ct.]. This observation followed the district court’s conclusion that it had “to give effect
to a law of the Knesset, and [could not] entertain the contention that this Law con-
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provided a basis for jurisdiction on two grounds—*“the universal charac-
ter of the crimes in question and their specific character as intended to
exterminate the Jewish people.”?® With respect to the first ground, the
court explained:

The abhorrent crimes defined in this Law are not crimes under
Israel law alone. These crimes, which struck at the whole of
mankind and shocked the conscience of nations, are grave
offences against the law of nations itself. . . . Therefore, so far
from international law negating or limiting the jurisdiction of
countries with respect to such crimes, international law is, in the
absence of an International Court, in need of the judicial and
legislative organs of every country to give effect to its criminal
interdictions and to bring the criminals to trial. The jurisdiction
to try crimes under international law is universal.??

Although the district court believed that “the international charac-
ter of the crimes in question . . . offer[ed] the broadest possible . . . basis
for Israel’s jurisdiction according to the law of nations,”® it did not con-
sider this the only basis supporting jurisdiction. In its view, its authority
over Eichmann derived from “two cumulative sources.”?! In addition to
universal jurisdiction, Israel could assert jurisdiction over Eichmann by
virtue of “the special connection which the State of Israel has with such
crimes since the people of Israel . . ., the Jewish people . . ., constituted
the target and the victim of most of the said crimes.”3? In the view of the
district court, this basis conformed to the protective principle,3? pursuant
to which states may assert jurisdiction over certain offenses that threaten
important state interests even if the crime occurred outside the state.34
The court also grounded its power to prosecute Eichmann on the prin-

flicts with the principles of international law.” Id., para. 10, aff’d, 36 I.L.R. 277, 280,
para. 7.

28 Id. at 26, para. 11.

29 Id., para. 12 (emphasis in original).
30 Id. at 49, para. 29.

31 Id. at 50, para. 30.

32 Id. at 49-50, para. 30.

33 Id. at 50, para. 30.

34 See RESTATEMENT (THIRD) OF THE FOREIGN RELATIONS AW OF THE UNITED STATES
§ 402 cmt. f (1987) [hereinafter Restatement].
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ciple of passive personality, which allows states to proscribe certain
offenses committed against their own nationals.?

Considering the case on appeal, Israel’s Supreme Court justified the
Eichmann prosecution principally on the basis of universal jurisdiction,36
devoting only one paragraph to the other grounds for jurisdiction
asserted by the district court.3” After an extended discussion of univer-
sal jurisdiction, the Court concluded:

We sum up our views on this subject as follows. Not only do all
the crimes attributed to the appellant bear an international char-
acter but their harmful and murderous effects were so embrac-
ing and widespread as to shake the international community to
its very foundations. The State of Israel therefore was entitled,
pursuant to the principle of universal jurisdiction and in the
capacity of a guardian of international law and an agent for its
enforcement, to try the applicant.’

It is difficult to imagine a more straightforward affirmation of uni-
versal jurisdiction than the two passages quoted above. Yet some com-
mentators believe that Eichmann provides relatively weak support for
universal jurisdiction.? In this view, the Israeli courts “really” relied on
the passive personality and protective principles of jurisdiction; their
views on universal jurisdiction were essentially dicta.

% See id., cmt. g. The district court only briefly cited the principle of passive per-
sonality, which it characterized as stemming from the protective principle. See id. at 54,
para. 36, aff’d, Attorney Gen. of Isr. v. Eichmann, 36 I.L.R. 277, 304, para. 12 (Isr. Sup.
Ct. 1962) [hereinafter Eichmann-Sup. Ct.].

3 See Eichmann-Sup. Ct., supra note 35, at 299-304, para. 12.
37 See id. at 304, para. 12.
3 Id., para. 12(f).

3 See, e.g., Lee A. Casey & David B. Rivkin Jr., The Dangerous Myth of Universal
Jurisdiction, in A COUNTRY I DO NOT RECOGNIZE: THE LEGAL ASSAULT ON AMERICAN VAL-
UES, 135, 150-52 (Robert Bork ed., 2005). But see id. at 149 (stating that Eichmann’s
prosecution “may well be the only instance in which a truly universal jurisdiction was
exercised over the offenses . . . for which that jurisdiction is most often asserted by its
proponents,” even though, in the authors’ view, that prosecution “was by no means a
clear case”). Cf. Eugene Kontorovich, The Piracy Analogy: Modern Universal Jurisdiction’s
Hollow Foundation, 45 HARv. INT'L L.J. 183, 197 (2004) (asserting that, even if the Israeli
Supreme Court “was right about universal jurisdiction existing for Eichmann’s crimes,
the jurisdiction actually used by the nation that apprehended, tried, and executed him
was not universal”). Although his position on this is somewhat unclear, Bassiouni may
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But while legal significance surely should be attached to the fact that
Israeli courts justified their jurisdiction over Eichmann on several
grounds, this should not detract from Eichmann’s precedential import for
universal jurisdiction. Notably, the crimes for which Eichmann was con-
victed included offenses “directed against non-Jewish groups (Poles,
Slovenes, Czechs and Gypsies).”0 As the Israeli Supreme Court made
clear, these crimes could be supported only on the basis of universal juris-
diction.*! Even with respect to Israeli victims, universal jurisdiction fig-
ured prominently in both the district and Supreme Courts’ justification
of jurisdiction over Eichmann. Indeed, in view of the fact that the state
of Israel had not yet been recognized at the time of Nazi crimes, Israel’s
reliance on the passive personality and protective principles may have
been more controversial than its reliance on universal jurisdiction.*?

Like the Eichmann case, Spanish criminal proceedings against former
Chilean leader Augusto Pinochet, which led to his arrest by British
authorities in October 1998, relied upon multiple grounds of jurisdic-
tion. The Spanish case was initiated by a complaint filed by seven victims
possessing dual Spanish/Chilean nationality.#® Accordingly, the criminal
proceedings were initially based principally on passive personality juris-
diction. The case soon expanded, however, to include victims who pos-
sessed Chilean nationality only.#4

count himself among those who doubt whether the Eichmann case was based on uni-
versal jurisdiction. In a 2004 publication, Bassiouni included Israel in a list of states
whose prosecutions of crimes against humanity did “not reflect the theory of univer-
sality” because they were “based on the territorial, passive personality, or active per-
sonality theories of jurisdiction.” Bassiouni, History of Universal Jurisdiction, supra
note 2, at 52. Writing in 1999, however, Bassiouni wrote that Israeli courts “relied in
part upon universal jurisdiction to prosecute” Adolf Eichmann. BASSIOUNI, CRIMES
AGAINST HUMANITY, supra note 16, at 237.

40 Eichmann-Sup. Ct., supra note 35, at 304.
41 See id.

12 See Gary J. Bass, The Adolf Eichmann Case: Universal and National Jurisdiction, in
UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF SERIOUS CRIMES
UNDER INTERNATIONAL Law 77, 83 (Stephen Macedo ed., 2004) (noting, “Israel . . .
spoke for a nation that had not possessed a state during World War II and in that its
claim to speak for the entire Jewish people struck some as problematic”).

43 See Orentlicher, Whose Justice?, supra note 3, at 1072, 1074.
44 Seeid. at 1074.
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The proceedings against Pinochet eventually gave rise to decisions
by both Spanish and British courts affirming universal jurisdiction under
certain circumstances. On November 5, 1998, Spain’s National Court
Criminal Division held that Spain could try genocide and terrorism
charges pursuant to universal jurisdiction, bolstered by jurisdiction based
upon the passive personality principle:

Spain has jurisdiction to hear the facts, derived from the princi-
ple of universal prosecution of certain offenses categorized in
international law which has been incorporated into our domes-
tic law. Moreover, Spain has a legitimate interest in the exercise
of its jurisdiction, as more than fifty Spaniards were killed or dis-
appeared in Chile.*>

Similarly, the key British judgment holding that Pinochet could be extra-
dited to Spain on torture-related charges included several opinions
approving universal jurisdiction under circumstances defined in each
opinion.*6

Despite these judicial opinions, Bassiouni believes that the Pinochet
case “does not stand for the proposition of universal jurisdiction, nor for
that matter [was] the extradition request from Spain for torture based
on universal jurisdiction.”#” Bassiouni’s scrupulous commitment to rig-
orous methodology in assessing customary law sets him apart from many
other scholars and advocates whose analysis seems to be driven toward a
pre-determined conclusion. Even so, it is not clear that developments in
the Pinochet case warrant the cautious conclusion he reaches.

With respect to the jurisdictional basis underlying Spain’s extradition
request, it is true that the Spanish case against Pinochet initially relied
upon passive personality. But, as noted, the criminal case expanded to
include crimes against victims possessing only Chilean nationality.
Accordingly, just as Israeli jurisdiction over Adolf Eichmann could not be
based solely on the passive personality principle,* Spain’s attempted exer-
cise of jurisdiction over Pinochet could not rest solely on this principle.

4 Auto de la Sala de lo Penal de la Audiencia Nacional confirmando la jurisdic-
cién de Espana para conocer de los crimenes de genocidio y errorismo cometidos
durante la dictadura chilena, Appeal No. 173/98, Criminal Investigation No. 1/98,
available at http:/ /www.derechos.org/mnizkor/ chile/juicio/audi.html.

46 See Orentlicher, Whose Justice?, supra note 3, at 1078 n.119.
47 Bassioni, History of Universal Jurisdiction, supra note 2, at 56.

48 See supra text accompanying notes 40-41.
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Turning to legal proceedings in London, the key British decision
holding that Pinochet could be extradited to Spain to face certain tor-
ture-related charges implicitly affirmed universal jurisdiction, albeit
under narrow circumstances. A seemingly hyper-technical question of
extradition law provided the opening. Like many other countries, the
United Kingdom follows the double-criminality rule: it allows extradition
only in respect to offenses that are penalized both in the United King-
dom and in the law of the requesting state. Applying this rule, British law
lords ruled that Pinochet could be extradited to Spain to face charges for
crimes commitled outside of Spain only if, at the time those crimes were
allegedly committed, U.K. law also penalized the same crimes when com-
mitted outside the United Kingdom.* In their view, this condition was not sat-
isfied until the United Kingdom enacted Section 134 of the Criminal
Justice Act 1988, which implemented its obligations under a treaty that
provides for mandatory universal jurisdiction over torture.’° By virtue of
Section 134, in the words of Lord Browne-Wilkinson, “[a]s required by
the Torture Convention ‘all’ torture wherever committed world-wide was
made criminal under United Kingdom law and triable in the United
Kingdom.”>! Thus, while universal jurisdiction was scarcely the only issue
in play in the Pinochet proceedings, it is impossible to explain key devel-
opments in that case without recourse to the principle of universality.

Suppose, however, that all of the victims seeking justice against Pino-
chet in Spanish courts had possessed dual Spanish/Chilean nationality.
Suppose, as well, that Spanish courts still justified their right to assert
jurisdiction over Pinochet explicitly on both universal and passive per-
sonality jurisdiction. It is hardly self-evident that a court that asserts the
principle of universality as one of several relevant bases for its jurisdiction
is “really” relying only on the other cited grounds. Courts exercising
extra-territorial jurisdiction frequently rely upon two or more jurisdic-
tional grounds; this has not been thought to detract from the indepen-
dent relevance of each one.

At the very least, judicial statements to the effect that a national court
may exercise jurisdiction on the basis, inter alia, of universal jurisdiction
exemplify opinio juris in support of universal jurisdiction. But my claim
goes farther: there is no obvious reason why such decisions should not be

49 See Orentlicher, Whose Justice?, supra note 3, at 1078 (summarizing relevant
portions of R. v. Bow St. Metro). Stipendiary Magistrate, ex parte Pinochet Ugarte (No.
3), [2000] 1 A.C. 147 (H.L. 1999) [hereinafter Pinochet III).

50 See id. at 1079.

51 Pinochet III, supra note 49, at 189.
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taken as best evidence of the actual grounds of jurisdiction upon which
a case was based. That is, such statements make clear that the case in
question constitutes state practice as well as opinio juris in support of uni-
versal jurisdiction.

The Significance of Pre-Conditions to States’ Exercise of Universal Jurisdiction

Closely related to the methodological approach considered in the
previous section is the view that cases that purportedly rely upon univer-
sal jurisdiction do not qualify as relevant state practice in support of uni-
versality when the forum state requires, as a pre-condition to its exercise
of jurisdiction, that there be a significant link to that state.>? In this view,
even a legal requirement that a suspect be present in the forum state’s
territory before it can assert jurisdiction over him is thought to dimin-
ish a national law’s relevance as state practice in support of universal
jurisdiction.

In a joint separate opinion in the Yerodia Case, three judges of the
International Court of Justice took this approach a step farther, suggest-
ing that the term universal jurisdiction had been improperly used to char-
acterize treaty provisions that authorize states parties to assert jurisdiction
over offenders found within their territory even when the alleged

52 Judges Higgins, Kooijmans and Buergenthal seemed to invoke a variation on
this theme in their joint separate opinion in the Yerodia Case. See Yerodia Case, supra
note 7, Joint Separate Opinion of Judges Higgins, Kooijmans & Buergenthal, para. 45
(asserting, “That there is no established practice in which States exercise universal
jurisdiction, properly so called, is undeniable[;] virtually all national legislation envis-
ages links of some sort to the forum State”). See also id., para. 31 (questioning whether
the grave breaches provisions of the Geneva Conventions of 1949—which require
High Contracting Parties to search for individuals suspected of criminal responsibility
for grave breaches of the conventions, regardless of where the breaches occurred or
the nationality of the perpetrator and victims, and to prosecute the suspects unless
they are handed over for trial by another state—establish “a true example of univer-
sality, if the obligation to search [for offenders] is restricted to the own territory [of
High Contracting States]?”

Although most relevant to the issue addressed here, presence of the accused in
the territory of a forum state is not the only potential pre-condition to the exercise
of universal jurisdiction that has been identified by some states in recent years. For
example, Spain’s Supreme Court has concluded that “the necessity of judicial inter-
vention pursuant to the principle of universal jurisdiction remains excluded when [the
territorial state] is effectively prosecuting the crime of universal character in its own
country.” Supreme Court (Spain), Criminal Division, Judgment in the Peruvian
Genocide Case, Judgment No. 712/2003 (May 20, 2003), reprinted in 42 1.L.M. 1200,
1205 (2003).
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offender and victims are non-nationals and the offense took place out-
side the forum state—circumstances that essentially define universal juris-
diction.>® Such treaty provisions have often, and quite properly, been
described as establishing a system of mandatory universal jurisdiction.>*
But in the view of these three judges, such provisions establish what is
“really an obligatory territorial jurisdiction over persons, albeit in rela-
tion to acts committed elsewhere.” In a similar vein the three jurists sug-
gest that a duty to ensure prosecution of individuals found within a state’s
territory, regardless of where the crime occurred or the nationality of the
alleged perpetrator and victim, is more accurately characterized as an
exercise of “territorial jurisdiction over persons for extraterritorial
events” rather than “the duty to establish universal jurisdiction.”% In this
type of methodology, the only cases that would seemingly qualify as
“true” instances of universal jurisdiction are ones in which the forum
state seeks to prosecute either a pirate apprehended on the high seas?
or a non-national who has not entered its territory for crimes committed
against non-nationals of the forum state outside its territory.

It is a legitimate question of international law whether or under what
conditions states may exercise universal jurisdiction over defendants who
have not appeared in their territory.>® If some version of a presence

5 See supra text accompanying note 4.

5 This phrasing reflects that fact that universal jurisdiction generally permits but
does not require a state to exercise jurisdiction over offenses that are encompassed in
the principle of universality. In contrast, a number of treaties, including the Geneva
Conventions of 1949, Additional Protocol No. I of 1977, and the Convention against
Torture, require states parties to exercise universal jurisdiction over defined crimes
when the offender is found within their territory unless they hand over the suspect to
face trial in another jurisdiction.

5 See Yerodia Case, supra note 7, Joint Separate Opinion of Judges Higgins,
Kooijmans & Buergenthal,, para. 41.

5 Id., para. 42. But see id., para. 53 (raising the question whether it is “a precon-
dition of the assertion of universal jurisdiction that the accused be within the territory”
of the forum state, thereby implying that the suspect’s presence does not by definition
negate the possibility of that state’s exercise of universal jurisdiction).

57 See id., para. 54.

% Although not addressed in the Judgment of the Court in Yerodia, this issue
evoked disparate views in separate opinions of IC]J justices who ruled in that case. See
supra note 21. See also Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-PT,
Decision on Motion Challenging Jurisdiction, para. 8 (May 6, 2003), Separate Opinion
of Judge Patrick Robinson (asserting, “The main controversy over universal jurisdic-
tion concerns the issue whether the presence of the suspect or accused in the forum
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requirement existed, however, it would be properly characterized as a pre-
condition to the exercise—not a negation—of universal jurisdiction.>

At a time when the practice of universal jurisdiction remains rela-
tively limited and the law is still evolving, it may be premature to draw any
conclusions about whether international law itself requires a “significant
link” between a forum state and a particular crime, such as the presence
of the accused, before that state can exercise universal jurisdiction.
Indeed, a reverse modesty may be in order: just as it is appropriate to
apply careful analysis in interpreting state practice that appears to sup-
port universal jurisdiction, it is appropriate to exercise caution in inter-
preting indicia of states’ restraint in exercising universal jurisdiction.

In keeping with such an approach, an assessment of contemporary
state practice points to several preliminary conclusions. First, the fact that
states exercise universal jurisdiction rarely, and tend to do so only when

State is a precondition for its exercise”); id., para. 42 (asserting view that “if there is a
principle of universal jurisdiction in customary international law,” it entitles “any State
in which the offender is found [to] prosecute him”). In a variation on this theme, the
Supreme Court of Israel—which had obtained personal jurisdiction over Adolf
Eichmann through his illegal abduction in Argentina—defined universal jurisdiction
this way: “Its meaning is substantially that [the power to try and punish a person] is
vested in every State regardless of the fact that the offence was committed outside its
territory by a persons who did not belong to it, provided he is in its custody when
brought to trial.” Eichmann-Sup. Ct., supra note 35, at 298 (emphasis added).

59 See Prosecutor v. Milan Milutinovic et al., Case No. IT-99-37-PT, Decision on
Motion Challenging Jurisdiction, para. 11 (May 6, 2003), Separate Opinion of Judge
Patrick Robinson (noting that there is more state practice in support of a require-
ment, before exercising universal jurisdiction, that the accused be present in the
forum state than for the exercise of universal jurisdiction in absentia). Alternatively, a
presence requirement may be seen as a limitation on a state’s jurisdiction to adjudi-
cate but not on its jurisdiction to prescribe. In the terminology of the Restatement of the
Foreign Relations Law of the United States, jurisdiction to prescribe relates to the author-
ity of a state “to make its law applicable to the activities, relations, or status of persons,
or the interests of persons in things, whether by legislation, by executive act or order,
by administrative rule or regulation, or by determination of a court.” Restatement,
supranote 34, § 401(a). Jurisdiction to adjudicate is defined in terms of a state’s exer-
cise of “jurisdiction through its courts to adjudicate with respect to a person or thing.”
Id., § 421(1). The Restatement defines and addresses universal jurisdiction under the
rubric of prescriptive, not adjudicative, jurisdiction. See id., § 404. Its principal section
on jurisdiction to adjudicate provides that a state’s exercise of this type of jurisdiction
over a person is subject to a requirement of reasonableness and “is reasonable if, at
the time jurisdiction is asserted [,] the person . . . is present in the territory of the
state, other than transitorily.” /d., § 421(1)-(2). Following the approach embodied in
the Restatement, a presence requirement might be a pre-condition to the lawfulness
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there is a significant link to the forum state,% does not by itself negate the
right of states to assert universal jurisdiction over certain crimes. As has
often been noted, states may choose to exercise less than the full extent
of jurisdiction that international law permits them to exercise; indeed, it
is a truism that this is the case for all countries in respect of even relatively
well-established jurisdictional grounds.5! The critical question, then, is
whether state practice and opinio juris reflect rejection of the right of states
to assert jurisdiction under the principle of universality or instead reflect
states’ general restraint in exercising universal jurisdiction.5?

Second, universal jurisdiction does not override the enduring impor-
tance of particular state interests in relation to heinous crimes—or, for
that matter, enduring sensibilities of state sovereignty.5® States’ prefer-
ence for universality plus—that is, for exercising universal jurisdiction only
or principally when there is a significant link between an offense and the
forum stateb*—reflects these considerations. As Bassiouni has noted, “the
application of universal jurisdiction for certain international crimes does
not necessarily mean that it should be devoid of any connection to the
enforcing state, or that it has precedence over other theories of jurisdic-
tion[; the values advanced by universal jurisdiction do not supplant] the

of a state’s exercise of its jurisdiction to adjudicate a case whose prescriptive jurisdic-
tion is established pursuant to the principle of universality. The key point here is that
a legal requirement to the effect that a state may prosecute a foreign national for
crimes committed elsewhere against foreign victims only when the alleged perpetra-
tor is in the forum state would not undermine the claim that such a case is based on
universal jurisdiction.

60 This trend is summarized in Anne-Marie Slaughter, Defining the Limits: Universal
Jurisdiction and National Courts, in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE
PROSECUTION OF SERIOUS CRIMES UNDER INTERNATIONAL Law 169, 172-73 (Stephen
Macedo ed., 2004).

61 See Yerodia Case, supra note 7, Joint Separate Opinion of Judges Higgins,
Kooijmans & Buergenthal, para. 45.

62 See id., paras. 45—46 (concluding that there is nothing in national case law that
“evidences an opinio juris on the illegality” of universal jurisdiction and that there are
“certain indications that a universal criminal jurisdiction for certain international
crimes is clearly not regarded as unlawful”).

63 See Diane F. Orentlicher, The Future of Universal Jurisdiction in the New Architecture
of Transnational Justice, in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSE-
CUTION OF SERIOUS CRIMES UNDER INTERNATIONAL LAw 214, 236 (Stephen Macedo ed.,
2004) [hereinafter Orentlicher, Future of Universal Jurisdiction].

64 See id.; see also Slaughter, supra note 60, at 170.
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enforcing interests of other states.” That particular state interests con-
tinue to matter in specific cases is perfectly consistent with the principle
of universality under customary law—which is, after all, permissive rather
than mandatory.

States’ preference for exercising universality plus rather than what
Bassiouni and others term pure universal jurisdiction doubtless reflects as
well an appropriate sense of caution at a time when the practice and law
of universal jurisdiction are in flux. In this setting, states are under-
standably concerned about abusive applications of the principle of uni-
versal jurisdiction. Such anxieties are allayed by self-imposed limits on the
exercise of universal jurisdiction, including requirements that a state
have a significant link to an offense before its courts may assert universal
jurisdiction.56

Concerns of this sort apparently led German courts to enunciate a
“point of contact” requirement as a pre-requisite to the exercise of uni-
versal jurisdiction under a previous German law (this requirement does
not appear in a more recently enacted law). In a 1998 decision, the Federal
Supreme Court of Germany ruled that two Yugoslav nationals could not be
prosecuted in Germany for genocide or war crimes allegedly committed in
the former Yugoslavia against non-German nationals unless the suspects
were present in Germany. The Court reasoned:

Without a meaningful point of contact respect for the sover-
eignty of other States (non-interference principle) can hardly be
assured and the municipal criminal justice system would be over-
loaded with the ‘world wide’ prosecution of offences. The only
link with Germany is the plaintiff’s presence. Even if he were the
victim of any of the alleged crimes—which is doubtful—there
would not be a sufficient connection. The presence of a crime
victim is not an appropriate basis for German jurisdiction
because it usually is a matter of pure coincidence with no rela-
tion to the offence and offender. If it were an adequate criterion
this would lead to an endless and internationally questionable
extension of national jurisdiction. German courts would have to
deal with cases for which it is manifest from the start that there
are very few chances to properly investigate and try them. It is

65 Bassiouni, Universal Jurisdiction, supra note 4, at 104.

66 See Slaughter, supra note 60, at 172. Indeed, this point informs Bassiouni’s strate-
gic agenda for advancing states’ acceptance of universal jurisdiction.
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quite another thing when the offender is present in Germany; in
that case there is an internationally undisputed linking point for
the exercise of jurisdiction.57

Article 1 of a German law enacted in 2002, which establishes universal
jurisdiction over genocide, crimes against humanity, and war crimes,
seemingly eliminated the judicially developed “point of contact” require-
ment. Article 1 provides that the new law, the Act to Introduce the Code
of Crimes against International Law of June 26, 2002, “shall apply to all
criminal offences against international law designated under [the] Act,
... even when the offence was committed abroad and bears no relation
to Germany.”% But another article provides that a prosecution might not
proceed “if the accused is not present in Germany and such presence is
not to be anticipated.”®

It remains to be noted that even the specific requirement of pres-
ence of the accused as a pre-condition to exercising jurisdiction, which
some see as undermining state practice in support of universal jurisdic-
tion, can also be explained in terms that are supportive of universal juris-
diction. A core aim of the principle of universality is to ensure that those
responsible for atrocious crimes do not escape punishment.” By empow-
ering their courts to exercise universal jurisdiction when perpetrators
appear in their territory, states advance this aim by ensuring that their
territory does not become a safe haven for world-class criminals.”!

67 Amnesty International, Universal Jurisdiction: The Duty of States to Enact and
Implement Legislation, Al Index: IOR 53/009/2001 (Sept. 1, 2001).

68 Bundesgesetzblatt 2002, Teil I., No. 42, at 2254-2260, art. 1 (June 29, 2002).

69 Id., art. 3(1). Pre-2002 case law had indicated that the presence of the accused
would not by itself establish a sufficient nexus with Germany to justify the exercise of
jurisdiction. See Universal Jurisdiction Information Network, available at http:/ /www.u-
j-info/index/127219.

70 See Bassiouni, History of Universal Jurisdiction, supra note 2, at 62; Orentlicher,
Future of Universal Jurisdiction, supra note 63, at 232.

1 One of the reasons why Belgium expanded (before later contracting) its law of
universal competence was to avoid becoming a haven for non-nationals believed to be
responsible for the Rwandan genocide. See Stefaan Smis & Kim Van der Borght,
Introductory Note: Belgium: Act Concerning the Punishment of Grave Breaches of International
Humanitarian Law, 38 1.L.M. 918, 920 (1999). It should be noted, as well, that a pres-
ence requirement is not the same thing as requiring that another established basis for
exercising jurisdiction, such as the nationality principle, be established. Thus, juris-
diction based solely on “universality plus presence” should be considered as relevant
state practice in support of universal jurisdiction even in the calculus of commenta-
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Il. A STRATEGIC IDEALIST

After applying the rigorous methodology of an exceptionally learned
legal scholar to assess contemporary international legal principles,
Bassiouni tackles the subject of universal jurisdiction from the dual van-
tage points of an idealist and strategist. For Bassiouni, the two are inte-
grally related. Deeply devoted to a conception of world order rooted in
our shared humanity, Bassiouni the idealist is not content merely to ren-
der an honest reckoning of current legal reality, but rather measures that
reality against his own conception of world order. Finding expansive gaps
between the two, Bassiouni the strategist fashions a pragmatic strategy for
narrowing them.

Bassiouni’s Vision: World Order and Human Solidarity

Finding modest (though increasing) support for universal jurisdic-
tion in state practice, Bassiouni nonetheless believes that international
legal principles provide an alternative ground for sustaining it. In his
view, “an independent theory of universal jurisdiction exists with respect
to serious international crimes.””? The “grounds for such a theory”?? are
twofold:

The first is the normative universalist position, which recognizes
the existence of certain core values that are shared by the inter-
national community. These values are deemed important
enough to justify overriding the usual territorial limitations on
the exercise of jurisdiction. The second position is a pragmatic
policy-oriented one, which recognizes that occasionally there
exist certain shared international interests that require an
enforcement mechanism not limited to national sovereignty.”

Summing up the views of scholars who embrace an “independent theory
of universal jurisdiction”—apparently including himself—Bassiouni writes
that their underlying assumptions and goals “are that a broader jurisdic-

tors who believe that only cases of pure universal jurisdiction provide persuasive evi-
dence of such practice. See supra text accompanying notes 25-26.

72 Bassiouni, History of Universal Jurisdiction, supra note 2, at 45.
73 Id.
7 Id. at 42.
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tional mechanism can prevent, deter, punish, provide accountability, and
reduce impunity, and also enhance the prospects for justice and peace.”?

The abstract terminology that Bassiouni deploys to advance his
“independent theory” may obscure the deep commitment to human
worth that shapes his analysis. The preamble to the United Nations’ Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims
of Gross Violations of International Human Rights Law and Serious Violations
of International Humanitarian Law,’ which Bassiouni co-authored, elo-
quently capture the primacy of humanity in Bassiouni’s work:

Recognizing that, in honouring the victims’ right to benefit from
remedies and reparation, the international community keeps
faith with the plight of victims, survivors and future human gen-
erations, and reaffirms the international legal principles of
accountability, justice and the rule of law,

Convinced that, in adopting a victim-oriented perspective, the
international community affirms its human solidarity with vic-
tims of violations of international law . . . as well as with human-
ity at large.””

For Bassiouni, as these passages reflect, the deepest interests of human-
ity occupy a central place in international law. And for Bassiouni, the con-
cept of an international community is not an abstraction, but a moral
and legal reality.

These views infuse Bassiouni’s prolific work in the field of interna-
tional criminal law—an enormously complex topic in which he is a tow-
ering figure. In a book that he co-authored with the late Edward Wise,
Aut Dedere Aut Judicare, Bassiouni expressed his commitment to a world
order in which humanity occupies a central role through the notion of a
civitas maxima—a “hypothetical international community.””® The two
authors wrote that

~

5 Id. at 62.

76 See supra note 15.

~

7 Id., preamble.

78 Bassiouni & Wise, Aut Dedere Aut Judicare, supra note 17, at 29.
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behind arguments from a common interest in repressing crime,
there is ultimately the supposition that states constitute only an
intermediate level of political organization in what actually is a
more general and genuine moral community comprising all
humanity.

The idea of the world as a . . . “community of mankind” primar-
ily expresses a sense of human solidarity of common humanity.
It postulates certain universal objects and moral imperatives that
are believed, in principle, to limit the action of states and impel
them to cooperate for the common good of a community of
which everyone in the world is ultimately a member. . . .

To a greater or less extent, it is belief in the ultimate reality of
this civitas maxima that underlies assertions about a common
interest in repressing crime wherever it occurs (and also asser-
tions about the existence of a genuine body of international
criminal law).7

Closely related to the values bound up in a civitas maxima, and even
more fundamental to Bassiouni’s conception of international criminal
law, is the concept of jus cogens, a doctrine that runs like a golden thread
through many of his publications.8 As Bassiouni and Wise explained,
“the term jus cogens usually is used to refer to a body of overriding or
‘peremptory’ norms of such paramount importance that they cannot be
set aside by acquiescence or agreement of the parties to a treaty.”8! As I
will explain shortly, however, Bassiouni’s conception of jus cogens is infi-
nitely richer than its core legal meaning.

In Bassiouni’s view, “the following international crimes are jus cogens:
aggression, genocide, crimes against humanity, war crimes, piracy, slavery
and slave-related practices, and torture.”s2 At the proverbial first blush,

7 Id. at 28-30.

80 On the relationship between the two, see, inter alia, Bassiouni, Jus Cogens, supra
note 13, at 69 (asserting that “certain crimes affect the interests of the world commu-
nity as a whole because they threaten the peace and security of human kind and
because they shock the conscience of humanity[; i]f both elements are present in a
given crime, it can be concluded that it is part of jus cogens”].

81 Bassiouni & Wise, Aut Dedere Aut Judicare, supra note 17, at 51. See also
Bassiouni, Jus Cogens, supra note 13, at 67.

82 Bassiouni, Jus Cogens, supra note 13, at 68.
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the phrasing is puzzling. What, after all, could it mean to say that certain
offenses “are” compelling legal norms? It is tempting to think that what
Bassiouni meant to say is that the international legal norm criminalizing
the enumerated offenses has the status of jus cogens.83 But Bassiouni’s
phrasing may well have been deliberate, for the claim that these seven
crimes “are jus cogens” naturally raises the question of what, exactly, their
jus cogens status imports. And this is a question on which Bassiouni has
much to say.

For Bassiouni, the implications of international crimes’ jus cogens sta-
tus go beyond the notion that states are not allowed to “set aside by
acquiescence or agreement” the international norms proscribing these
crimes:

To this writer, the implications of jus cogens are those of a duty
and not of optional rights; otherwise jus cogens would not consti-
tute a peremptory norm of international law. . . . [R]ecognizing
certain international crimes as jus cogens carries with it the duty
to prosecute or extradite, the non-applicability of statutes of lim-
itation for such crimes, and universality of jurisdiction over such
crimes irrespective of where they were committed, by whom
(including Heads of State), against what category of victims, and
irrespective of the context of their occurrence (peace or war).
Above all, the characterization of certain crimes as jus cogens
places upon states the obligatio erga omnes not to grant impunity
to the violators of such crimes.8

For Bassiouni, then, the jus cogens status of certain international
crimes has logical implications. He readily concedes that logic leads him
to a different conception of legal obligation than that produced by his

83 Indeed, Bassiouni and Wise used somewhat similar phrasing in a 1995 publi-
cation: “In large part, the rules prohibiting [offenses that are universally condemned]
constitute jus cogens norms.” Bassiouni & Wise, Aut Dedere Aut Judicare, supra note
17, at 24.

84 Bassiouni, Jus Cogens, supra note 13, at 65-66 (citations omitted). See also
Bassiouni, Theoretical Framework, supra note 5, at 39; ¢f. Bassiouni & Wise, Aut
Dedere Aut Judicare, supra note 17, at 52 (asserting that the principle aut dedere aut
judicare, which embodies a state’s duty to extradite someone unless s/he is subjected
to criminal process in that state, represents a jus cogens norm in respect of crimes that
“are widely held to constitute rules of jus cogens and that this claim “is meant to under-
score the crucial importance of the principle for the effective repression of interna-
tional offenses”).
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previous account of legal duty built up from state practice. “The practice
of states,” Bassiouni acknowledges, “evidences that, more often than not,
impunity has been allowed for jus cogens crimes, the theory of universal-
ity has been far from being universally recognized and applied, and the
duty to prosecute or extradite is more inchoate than established, other
than when it arises out of specific treaty obligations.”®> But his aim is
clear—to narrow what he calls the “gap between legal expectations and
legal reality.”86 Bassiouni brings to this task a strategic sensibility that is as
well honed as his legal acumen.

Advancing the Law

Bassiouni’s strategy for narrowing the “gap between legal expecta-
tions and legal reality” has several dimensions. To begin, his scholarly
writing itself plays a key role in advancing his goals for legal reform.
Bassiouni is well aware of the potential influence of jurists in shaping
international law—and he has played a key role in advancing law through
his learned publications.8” A key aim of his writing is to persuade us
through the sheer force of his analysis and encyclopedic knowledge that,
in a coherent system of international criminal law, universal jurisdiction
inheres in the very concept of an international crime.58

85 Bassiouni, Jus Cogens, supra note 13, at 66.
86 Id.

87 On the role of scholars in advancing the law, Bassiouni has written, “The gap
between legal expectations and legal reality . . . may be bridged by certain legal pro-
nouncements and scholarly writings.” Id. at 66-67 (citations omitted); Bassiouni,
Theoretical Framework, supra note 5, at 40. See also Bassiouni, Universal Jurisdiction,
supra note 4, at 155. Bassiouni’s work has been cited in major decisions on interna-
tional criminal law by both national and international courts. See, e.g., R v. Finta [1994]
I S.C.R. 701, at 760-61, 763-64, 783-84, 811, 823, 829-31, 836, 870; Prosecutor v.
Tadic, Case No. IT-94-1-T, Opinion and Judgment, paras. 620, 654, 694-95, 704 (May
7,1997); Prosecutor v. Tadic, Case No. IT-94-1-A, Judgment, para. 35 (July 15, 1999).

88 See, e.g., Bassiouni, Universal Jurisdiction, supra note 4, at 150 (arguing that,
although state practice is insufficient to support “an international customary practice
with respect to universal jurisdiction, . . . that limited practice combined with [other
factors] may constitute a sufficient legal basis to conclude that there exists at least a
duty to prosecute or extradite, and, where appropriate, to punish persons accused . .
. of international crimes. If that proposition is accepted, then it follows that when avail-
able jurisdictional means are ineffective, universal jurisdiction should apply. . . . I
would add that it would be a valid argument to propose that the cumulative weight of
international law sources and national legislation and judicial practices can be deemed
sufficient to find the existence of universal jurisdiction for jus cogens and even other
international crimes.”).
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Ultimately, however, Bassiouni hangs his proverbial hat on what he
calls positive law.89 It is here that Bassiouni’s idealism links up with and
loops back to his insistence that legal claims must reflect legal reality:
Bassiouni has played a singular role in developing legal texts that narrow
the “gap between legal expectations and legal reality.” He served as
Chairman of the Drafting Committee of the diplomatic conference cul-
minating in adoption of the Statute of the International Criminal Court,
one of the most important legal advances in the global struggle against
impunity of our time. More recently (as already noted), Bassiouni served
as one of two experts who drafted the United Nations’ Basic Principles and
Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law, which were adopted by the U.N. General
Assembly in December 2005. Notably, these principles affirm that “States
shall incorporate or otherwise implement within their domestic law
appropriate provisions for universal jurisdiction” to give affect to relevant
international legal obligations.?

Bassiouni knows better than anyone what it takes to garner state sup-
port for new legal texts, and he most assuredly knows that further
advances in the law of universal jurisdiction will be possible only if ini-
tiatives in this area take account of states’ concerns. The way forward, he
believes, is to develop principles that clarify legitimate usages of universal
jurisdiction.

Bassiouni has little doubt that such principles must reflect not only
the interests of victims in obtaining justice, but also the legitimate con-
cerns of sovereign states. “Unbridled universal jurisdiction,” he argues,
“can cause disruptions in world order and deprivation of individual
human rights when used in a politically motivated manner or for vexa-
tions purposes.”! Even when exercised in good faith, Bassiouni cautions,
universal jurisdiction can “be used imprudently, creating unnecessary
frictions between states, potential abuses of legal processes, and undue
harassment of individuals prosecuted or pursued for prosecution.”?

89 For an example of this approach, see Bassiouni, History of Universal Juris-
diction, supra note 2, at 63.

90 See supra note 15, art. 5.
91 Bassiouni, Universal Jurisdiction, supra note 4, at 82.

92 Id.
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A key component of Bassiouni’s strategy for reconciling the interests
of victims with those of states is to harmonize universal jurisdiction “with
other jurisdictional theories.”¥® More particularly, Bassiouni advocates the
development of consensus principles on universal jurisdiction that estab-
lish “jurisdictional priorities” and provide “rules for resolving conflicts of
jurisdiction” and minimize “the exposure of individuals to multiple pros-
ecutions, abuses of process, and denial of justice.”?*

The different strands of Bassiouni’s writing on the subject of univer-
sal jurisdiction come together in the Princeton Principles on Universal
Jurisdiction,? which were drafted by a group of international legal
experts, including Bassiouni and this author, under the auspices of the
Princeton Project on Universal Jurisdiction. While generally affirming
the important role of universal jurisdiction in ensuring justice for atro-
cious crimes, the Princeton Principles recognize that states that are in a
position to exercise universal jurisdiction should, in deciding whether to
do so, consider a range of relevant factors, including the interests of
other states in asserting jurisdiction.? As a leading member of the expert
group that drafted these principles, Bassiouni expressed the hope that
they or a similar set of principles would, in time, “garner consensus
among scholars and, ultimately, among governments. Then an interna-
tional convention should be convened so that guidelines on universal
jurisdiction can become positive international law.”97

As an idealist, Bassiouni situates universal jurisdiction in a morally
ambitious universe that is regulated in accordance with principles of
world order in which the interests of humanity loom large but not
alone. As a strategist, he believes it necessary to acknowledge and take
account of states’ principal anxieties concerning universal jurisdiction.
By defining principled limits to its use, Bassiouni seeks to secure the
principle of universality in the solid foundation of positive law. Along
the way, Bassiouni the scholar insists on a rigorous regard for the
methodology of law.

9% Id.
94 Id. at 155.

9 Reprinted in UNIVERSAL JURISDICTION: NATIONAL COURTS AND THE PROSECUTION OF
SERIOUS CRIMES UNDER INTERNATIONAL LAw 18 (Stephen Macedo ed., 2004).

96 See id., Principle 8.

97 Bassiouni, History of Universal Jurisdiction, supra note 2, at 63.
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Ironically in light of Bassiouni’s legal aims, his reading of current
state practice may be unduly restrictive. As I have argued, recent practice
provides more support for universal jurisdiction and perhaps less cause
for doubting its established place in international law than Bassiouni
believes. On one point, however, there can be little doubt: recent
advances are due, in no small measure, to the life’s work of Cherif
Bassiouni. By equal measure, we can be confident that future advances
in this area will stand squarely on the foundation of his work.






CHAPTER 5
ACTING OUT AGAINST TERRORISM,
TORTURE, AND OTHER ATROCIOUS CRIMES:
CONTEMPLATING MORALITY,
LAW, AND HISTORY

Christopher L. Blakesley™

W.H. Auden, New Year Letter (1941)
They never forgot
That even the dreadful martyrdom must run its course
Anyhow in a corner, some untidy spot
Where the dogs go on with their doggy life and the torturer’s horse
Scratches its innocent behind on a tree.
Only God can tell the saintly from the suburban,

Counterfeit values always resemble the true;

Neither in Life nor Art is honesty bohemian,

The free behave much as the respectable do.!

W.H. Auden, In Time of War, Commentary, from Journey to War (1939)
Violence shall synchronize your movements like a tune,
And Terror like a frost shall halt the flood of thinking.
Barrack and bivouac shall be your friendly refuge,
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1 W.H. Auden, New Year Letter (1941), in W.H. AUDEN, COLLECTED POEMS 197
(Edward Mendelson ed., Vintage International 1991).

155



156 e Essays in Honor of M. Cherif Bassiouni

And racial pride shall tower like a public column
And confiscate for safety every private sorrow.?

W.H. Auden, Epitaph on a Tyrant (1939)
Perfection, of a kind, was what he was after,
And the poetry he invented was easy to understand;
He knew human folly like the back of his hand,
And was greatly interested in armies and fleets;
When he laughed, respectable senators burst with laughter,
And when he cried the little children died in the streets.?

This chapter explores the history and concepts of prosecution and
punishment for war crimes, crimes against humanity, torture, and terror-
ism. As for punishment, I reflect on war and terrorism as institutions of
punishment in their own right. That is, war or terrorism are undertaken to
punish the enemy. Also, brief analysis of the history and conceptualization

2 From W.H. Auden, In Time of War, Commentary, from Journey to War (1939 in W.H.
AUDEN, THE ENGLISH AUDEN: POEMS, ESSAYS, AND DRAMATIC WRITINGS 1927-1939
(Edward Mendelson ed., 1977), reprinted in STAN SMITH ED., CAMBRIDGE COMPANION TO
W.H. AUDEN, at 171 (2004).

3 W.H. Auden, Epitaph on a Tyrant, brought to my attention by Professor Anthony
D’Amato and to him by Judy Evans. Esteban Peralta Losilla, Profesor titular de dere-
cho internacional publico y relaciones internacionales, Facultad de Derecho, Ciudad
Universitaria, Zaragoza (Espana), recommended books on Pinochet, as follows: In my
opinion, the best (Spanish) reference is ANTONIO REMIRO: EL CASO PINOCHET. LOS LIM-
ITES DE LA IMPUNIDAD. MADRID: POLITICA EXTERIOR (1999) (focusing specifically with
legal issues); TITO DRAGO: EL RETORNO DE LA ILUSION. PINOCHET: EL FIN DE LA INMUNIDAD,
(1999) (providing a broader, more political point of view). Lyonette Louis-Jacques,
University of Chicago Law School Faculty, recommended the following: B. PAz RoOJAS,
C. VICTOR ESPINOZzA, O. JULIA URQUIETA, SOTO H. HERNAN, PINOCHET FACE A LA JUSTICE
ESPAGNOLE (1999); traduction de: PINOCHET ANTE LA JUSTICIA ESPANOLA PERO LLEGA
(Traduit de Uespagnol par Jacques Secreta 1998); B. PAz R0OjAS, CORPORACION DE PROMO-
CION Y DEFENSA DE LOS DERECHOS DEL. PUEBLO (CHILE); DIANA WOODHOUSE ED., THE
PINOCHET CASE: A LEGAL AND CONSTITUTIONAL ANALYSIS (2000); HEIKO AHLBRECHT &
KA1 AMBOS EDS., DER FALL PINOCHET(S) (1999); WHEN TYRANTS TREMBLE: THE PINOCHET
CASE (Human Rights Watch 1999); Sebastian Brett, “October 1999,”11(1B) HuM. RTs.
WatcH (1999); REED BRODY, THE PINOCHET PAPERS: THE CASE OF AUGUSTO PINOCHET
UGARTE IN SPAIN AND BRITAIN (2000). Ms. Louis-Jacques also noted these related doc-
uments: U.S. releases Pinochet documents, http://www.ciponline.org/990712cl.htm,
Chile Declassification Project, http://foia.state.gov/; National Security Archive
Electronic Reading Room Project: Chile and the United States: Declassified
Documents Relating to the Military Coup, Sept. 11, 1973, http://www.gwu.edu/
~nsarchiv/NSAEBB/NSAEBBS8/nsaebb8i.htm. A moderated list for monitoring the
criminal procedures against Pinochet, PINOWATCH®@derechos.net.
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of traditional punishment after a tribunal or other institution finds an indi-
vidual guilty is provided.

A few major themes emerge. First, that war and terrorism may func-
tion as “institutions” of punishment, at least in the minds of those who
resort to them. Second, that studying the history and concepts of war and
terrorism, including aspects of war that are deemed criminal, informs
interpretation of the modern “contrasting terms.” This allows a deeper
examination of the criminal nature of terrorism, illegal wars, and some
aspects of “legal war.” Thinking of war and terrorism as “institutions of
punishment” (analogous to the way that punishment functions as an
“institution” of law) sheds light on how war, terrorism, law, prosecution,
and punishment function, for good or for ill, as strategies and institu-
tions of conflict resolution. The other parallel thread is to study prose-
cution and punishment of those who engage in war crimes, crimes
against humanity, or terrorism. That, of course, is what one usually thinks
about when considering “institutions” of prosecution and punishment.
Appreciating the relationship between war and terrorism as “institutions”
of punishment along with prosecution and punishment for terrorism,
war crimes, and crimes against humanity requires consideration of the
basic principles of culpability and innocence. The applicability or appro-
priateness of justifications or excuses, such as self-defense, necessity,
duress, among others, is important. Finally, over-reaction to terrorism
erodes or eviscerates law, morality, and democratic constitutional systems.

In sum, I will delve into the history and current law of war, terrorism
(and “anti-terrorism”) and how they may function as punishment. I will
explore the historical role of prosecution and punishment for wars
deemed illegal and punishment for illegal aspects of legal war. My scope
includes prosecution and punishment (including torture) in relation to
war and terrorism from antiquity, the Middle Ages, the Enlightenment,
to the present time.

In addressing the role of prosecution and punishment as institutions
in the history of war, Voltaire’s skeptical assessment comes to mind:

Nothing could be smarter, more splendid, more brilliant, better
drawn up than the two armies. Trumpets, fifes, haut-boys, drums,
cannons, formed a harmony such as has never been heard even
in hell. The cannons first of all laid flat about six thousand men
on each side; then the musketry removed from the best of
worlds some nine or ten thousand blackguards who infested its
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surface. The bayonet also was the sufficient reason for the death
of some thousands of men. The whole might amount to thirty
thousand souls. Candide, who trembled like a philosopher, hid
himself as well as he could during this heroic butchery.

At last, while, the two Kings each commanded a 7e Deum in his
camp, Candide decided to go elsewhere to reason about effects
and causes. He clambered over heaps of dead and living men and
reached a neighboring village, which was in ashes; it was [a] village
which the Bulgarians had burned in accordance with interna-
tional law. Here, old men dazed with blows watched the dying ago-
nies of their murdered wives who clutched their children to their
bleeding breasts; there, disemboweled girls who had been made
to satisfy the natural appetites of heroes gasped their last sighs;
others, half-burned, begged to be put to death. Brains were scat-
tered on the ground dismembered arms and legs.*

Does Voltaire correctly assess the laws of war as consisting of right-
eous brutality on a grand scale and simple suffering on a human scale?>
Voltaire’s cynical assessment of the tendency of leaders, such as they are,
to abuse their people—people in general—in the guise of law, is not
that inapt. It even recalls our own individual and general tendency to
become barbaric, when made to be fearful, insecure, or when we
become filled with ideological or religious fervor. When this happens,
many confuse justice with vengeance®—confuse self-defense with reprisal
or retaliation, and confuse violence and armed conflict with prosecution
and punishment. The prosecution of war, then, functions as an institu-
tion of punishment.

4+ FRANCOIS-MARIE AROUET DE VOLTAIRE, CANDIDE OU L’OPTIMISME (Hachette, Paris,
1913); also in CANDIDE OR OPTIMISM 10 (Crofts Classics 1946).

5 See id.

6 Christopher L. Blakesley, Obstacles to the Creation of a Permanent War Crimes
Tribunal, 18 FLETCHER F. WORLD. AFF. 77 (1994); Christopher L. Blakesley, The Modern
Blood Feud: Thoughts on the Philosophy of Crimes Against Humanity and the Proper Response,
in 2 INTERNATIONAL HUMANITARIAN LAW: CHALLENGES ch. 6 (J. Carey, W.V. Dunlap &
R.J. Pritchard eds., 2003); CHRISTOPHER L. BLAKESLEY, TERRORISM, DRUGS, INTERNA-
TIONAL LAW, AND THE PROTECTION OF HUMAN LIBERTY, chs. 1 and 4 (1992). For docu-
mentation on terrorism, see M. CHERIF BASSIOUNI, INTERNATIONAL TERRORISM: A
COMPILATION OF U.N. DOCUMENTS VOLS. I & IT (1972-2001) (2001); POST-CONFLICT JUS-
TICE (Cherif Bassiouni ed., 2002) (compilation of strategies).
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Consider war, prosecution, and punishment. Since September 11,
2001, the United States has been involved in the wars in Afghanistan and
Iraq, and we have been faced with the claim that we are going to be
involved in an ongoing unlimited and unending “war on terrorism.” We
have seen the creation of the indefinite detention center at Guantanamo
and the horrific conduct that appears to have occurred there and in
places like abu Ghraib and elsewhere. We have seen the creation of a net-
work of secret prisons and the process of “rendering” individuals to other
nations where they seem to sometimes suffer torture. We have seen U.S.
citizens denied the right to be prosecuted in civilian courts, simply upon
executive branch decision that they acted as terrorists or so-called
“enemy combatants.”?

Over-arching issues relating to the September 11, 2001, terrorism
and its aftermath include: Does oppression provide any justification or
excuse for war crimes, terrorism, or crimes against humanity? Similarly,
whether that attack justifies war or armed conflict in self-defense under
international law, and, if so, what constitutes self~defense in this context?
Analysis requires consideration of how a state is to maintain a moral and
legal system, in the face of extreme menace, especially when that men-
ace desires its own death as the engine to slaughter “its enemy.” The
rhetoric of each side becomes venomous and prompts each to commit
similarly vile acts as punishment. The reaction of the U.S. government

7 See Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006) (Hamdan II). See also Bruce
Zagaris, Counter-Terrorism and Int’l Human Rights Al-Marri Case Tests U.S. Ability to
Designate Unlawful Enemy Combatants, 23 (3) INT'L ENFORCEMENT L. REP. 97 (Mar. 2007),
discussing Ali Saleh Kahlah Al-Marri v. Commander S.L. Wright, 487 F.3d 160 (4th Cir.
2007); United States v. Al-Marri, 274 F. Supp. 2d 1003 (C.D. Ill. 2003). Also, the
Canadian Supreme Court unanimously overturned terrorist detention procedures.
Charkaoui v. Canada (Citizenship and Immigration), 2007 SCC 9; Bruce Zagaris,
Canadian Supreme Court Unanimously Overturns Terror Detention Procedures, 23(4) INT'L
ENFORCEMENT L. REP. 141 (Apr. 1, 2007). See also Rumsfeld v. Padilla, 542 U.S. 426,
430-31 (2004) (Jose Padilla, allegedly is “the terrorist suspect detained by United
States officials at Chicago’s O’Hare airport and subsequently held as an enemy com-
batant. Because Padilla is a United States citizen, the question of temporary or local
allegiance is irrelevant. He owes permanent allegiance to the United States, and thus
military jurisdiction cannot extend to him.”), noted in Carlton FW. Larson, The
Forgotten Constitutional Law of Treason and the Enemy Combatant Problem, 154 U. PA. L.
REv. 863, 899 n.169 (2006). See also Padilla v. Hanft, 423 F.3d 386 (4th Cir. 2005).
Certiorari was denied on April 3, 2006, in the Padilla v. Hanft case, supra, No. 05-533,
wherein the Supreme Court was asked to review Padilla’s military detention. The
Court seemed to want to ensure that the office and purpose of the writ of habeas cor-
pus are not compromised. See also Linde v. Arab Bank, PLC, 384 F. Supp. 2d 571
(E.D.N.Y. 2005); Hamdi v. Rumsfeld, 542 U.S. 507, 510 (2004).
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raises the question of whether it is possible to combat terrorism or acts
of war without falling into a trap of hatred or blind fear that leads to the
use of terror to fight terrorism—of atrocity to fight atrocity; war crimes
to fight and punish war crimes? I agree with Scott Shuger on his impor-
tant point: “Let’s face it: We cannot define terrorism [or war crimes, etc.]
so that only the other side’s military can be destroyed or so that only our
weapons can be used.”® These crimes may be committed by any group,
nation, or government, including our own. Failure to recognize this ulti-
mately condemns us to become the same or similar to those who commit
atrocity against us or who fit our vision of those whom we need to pun-
ish. In addition to being seen as a means to further the cause for a revival
of their vision of the “good order,” one of the purposes of the perpetra-
tors is to punish those who have profited from past wrongs. Reaction by
the attacked state is often undertaken partly to punish the group that
perpetrated the previous atrocity and to prosecute a war to defend
against the perpetrating group or its proxies.

Prior to September 11, 2001, some of us might have been in denial
about the penchant of human beings to commit such horrific violence
upon others. How is it possible that leaders of nations or groups, includ-
ing our own, are able to inflame hatred and fear in their people so that
they are willing to participate in or accommodate horrific acts? Why are
people so hopeless that they become willing to destroy themselves along
with those they see as “others or enemies?” How do the institutions of
punishment and prosecution play out in this context?

This chapter compares war with terrorism as institutions of punish-
ment, and then it compares each to common crimes in the domestic con-
text, to war crimes, and crimes against humanity. I will distinguish each
type of conduct, indicating similarities and differences and analyze the
applicability of justification and excuse.? Important and difficult legal

8 See Scott Shuger, Off on a Terror: How to be Intellectually Honest about Terrorism,
SLATE, Feb. 19, 2002.

9 Itis important to distinguish these types of conduct or offenses if we want clarity
in understanding what ought to be our action and reaction. See Blakesley, The Modern
Blood Feud, supranote 6; ¢f. Michael P. Scharf, Defining Terrorism as the Peacetime Equivalent
of War Crimes: Problems and Prospects, 36 CASE W. RES. J. INT'L L. 339 (2004); M. Cherif
Bassiouni, Legal Control of International Terrorism: A Policy-Oriented Assessment, 43 HARV.
INT'L LJ. 83, 84-85 (2002). See also “UN commission urges immediate release of all
women, children detained in war,” UN News Center Report, Mar. 13, 2006, stating:

Condemning all violence committed against civilians during war, a United
Nations commission has called for the immediate release of women and chil-
dren taken hostage during armed conflict. The call came as the Commission
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and moral ideas, issues, and dilemmas are considered in the context of
history.

The United States’ current “war on terrorism” is illustrative and help-
ful in trying to understand the role of punishment and prosecution as
“institutions” relating to war. What dangers and criminality arise from the
similarities between anti-terrorism measures and terrorism itself—or
between the legal and moral justifications for these measures and war
that emanate from all sides? Frighteningly, many legislators, judges, even
some scholars and common people on all sides are willing to justify, or at
least excuse, conduct that is morally repugnant, illegal, and dangerous to
their own interests, including attempts to find a feeling of “security” and
a need to punish others. Such reaction may be dangerous. For example,
David Frum, a former speech-writer for President George W. Bush, cred-
ited with coining the infamous term “axis of evil,” said: “In a world where
there are evil governments, this is the real moral test . . . What do evil
governments do? They kill. What do good governments do? They must
also kill.”10 This quote represents the danger.

The institutions of prosecution and punishment in and about armed
conflict provide insight. Some wars are criminal, and criminality also
arises from “war” or armed conflict. Nations must defend themselves, but
how this is done is crucial. One cannot react to criminal attacks with con-
comitant criminal conduct without being criminal one’s self. Govern-
ments or groups cannot torture without being torturers. Denial and
attempts to justify or to excuse war crimes and crimes against humanity,
such as torture, are as dangerous to those who commit them as to those
against whom they are committed. Nation-states and groups throughout
history have attempted to define away their own criminality. Attempts to
define away criminality, to hide it, or to claim “necessity,” ultimately estab-
lishes hypocrisy and guilt.

If a nation or group allows itself, when seeking to punish “enemies,”
to descend to the level of simple vengeance, or to become so fearful and

on the Status of Women wrapped up its annual session with the adoption of a
resolution that also condemned the consequences of hostage-taking, partic-
ularly torture and other cruel, inhuman or degrading treatment or punish-
ment, murder, rape, slavery, and trafficking in women and children.

Http:// www.un.org/News/Press/docs/2006/wom1551. doc.htm.

10 Quoted in M. Abley, The “Evil” Around Us, GAZETTE (Montreal), June 11, 2003, at
A4. See also DAVID FRUM & RICHARD PERLE, AN END TO EviL: HOw TO WIN THE WAR ON
TERRORISM (2003). Both of these are referenced and discussed in Jutta Brunnée &
Stephen J. Toope, Slouching Towards New ‘Just’ Wars: International Law and the Use of Force
After September 11th, 51 NETH. INT'L L. REV. 363, 366 (2004).
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overwrought that they lose their legal moorings, they become criminal
and may be prosecuted. Michael Ignatieff makes the point with regard to
torture: “For torture, when committed by a state, expresses the state’s
ultimate view that human beings are expendable. This view is antitheti-
cal to the spirit of any constitutional society whose raison d’etre is the
control of violence and coercion in the name of human dignity and free-
dom.”!! Igniatieff demonstrates the moral nihilism of torture,!? especially
as some call for its legalization and regulation.!* I have long argued that,
even if a person or leader sincerely believes that torture is necessary (say,
in the ticking time-bomb hypothetical), that person must be account-
able.!4 Jeffrey Addicott recently wrote that, “[even in a ticking time-bomb
scenario] the interrogator [who uses torture] must face criminal liability.
To approach the issue in any other manner would send the wrong signal
to friends and foes alike. Those who believe that the United States can
defend freedom by subverting our own values [are misguided].”!®> The

11 Michael Ignatieff, Op-ed, Evil Under Interrogation: Is Torture Ever Permissible?, FIN.
TMEs, available at http://www.ksg.harvard.edu/news/opeds/2004/ignatieff_torture_ft_
051504.htm (May 15, 2004).

12 1d.

13 See, e.g., ALAN M. DERSHOWITZ, SHOUTING FIRE 477 (2002). See also Donald H.
Wallace & Mark Kutrip, Torture: Domestic Balancing & International Alternative and
Extralegal Responses, 42(2) CriM. L. BULL. 2 n.1 (Mar.—Apr. 2006), referencing Oren
Gross, Are Torture Warrants Warranted? Pragmatic Absolutism and Official Disobedience, 88
MINN. L. REv. 1481 (2004); Jonathan F. Lenzner, From a Pakistani Stationhouse to the
Federal Courthouse: A Confession’s Uncertain Journey in the U.S.-Led War on Terror, 12 CAR-
DOZO J. INT'L & Comp. L. 297 (2004); Andrew A. Moher, The Lesser of Two Evils?: An
Argument for Judicially Sanctioned Torture in a Post-9/11 World, 26 SAN DIEGO JUST. ]. 469
(2004); John T. Parry & Welsh S. White, Interrogating Suspected Terrorists: Should Torture
Be an Option? 63 U. PITT. L. REV. 743 (2002); Ronald J. Sievert, War on Terrorism or
Global Law Enforcement Operation? 28 NOTRE DAME L. REv. 307 (2003); Marcy Strauss,
Torture, 48 N.Y.L. ScH. L. REv. 201 (2003-2004).

14 CHRISTOPHER L. BLAKESLEY, TERROR AND ANTI-TERRORISM: A NORMATIVE AND
PRACTICAL ASSESSMENT (2006); BLAKESLEY, TERRORISM, DRUGS, supra note 6.

15 Jeffrey F. Addicott, Into the Star Chamber: Does the United States Engage in the Use of
Torture or Similar Illegal Practices in the War on Terror?, 92 Ky. LJ. 849, 912 (2003-2004). See
David Luban, Liberalism, Torture, and the Ticking Time Bomb, 91 Va. L. Rev. 12 (2005);
BLAKESLEY, TERROR, supra note 13, at 279-94 (2006); David Luban, The Defense of Torture,
54(4) N.Y. Rev. oF Books, Mar. 15, 2007; M. Cherif Bassiouni, Symposium: “Torture and
the War on Terror” The Institutionalization of Torture Under the Bush Administration, 37 CASE
W. REs. J. INT'L L. 389 (2006). See also George Monbiot, Torture Is Now Part of the American
Soul, GUARDIAN (U.K.), Dec. 18, 2006, available at http:/ /www.alternet.org/story/45613;
Amy Goodman, Tortured Logic, KING FEATURES SYNDICATE, Jan. 25, 2007, available at
http://www.alternet. org/story. See also Ignatieff, supra note 11; Seth F. Kriemer, 7o
Close to the Rack and the Screw: Constitutional Constraints on Torture in the War on Terror, 6
U. PA. J. ConsT. L. 278 (2003); Chanterelle Sung, Book Review: Torturing the Ticking



Acting Out Against Terrorism, Torture, and Other Crimes ¢ 163

point is important, and torture in this aspect is analogous to the use of
war as punishment. It is dangerous to allow the law to accommodate
moral nihilism. It is dangerous to allow those who take the decision to
violate values and legality in the name of security. Security is not really
enhanced and they devalue our law and morals. When the law does con-
done, promote, or accommodate such actions, the law itself is corrupted.

. VIEWS FROM HISTORY: POWER, WAR, PUNISHMENT, AND EXPIATION

Sometimes, the perpetrator of a war crime, crime against humanity,
or terrorism is motivated by a religious zealot’s vision. Some call this a
radically fundamentalist vision—having the truth and an obligation to
apply any means necessary, including violence against innocents to enun-
ciate, establish, and maintain this “vision,” this “truth,” this “good order.”
Leaders often exploit the zealot’s tendencies to promote a favored polit-
ical order. Just about any ideology, philosophy, or religion may be used
to promote the fanaticism.!® Sometimes these crimes are committed by
groups in power simply to maintain that power and their wealth.!” The
former South African government is an example, terrorizing and
oppressing its non-white population to maintain its power and the wealth
of the white minority and to punish the non-white groups for trying to
rebel or escape oppression. The Dirty Wars in Argentina and in Chile
used these terror-based offenses as their tool to punish dissent and
threats to their power and vision of the “good order.”'® The Mougabe

Bomb Terrorist: An Analysis of Judicially Sanctioned Torture in the Context of Terrorism: Why
Terrorism Works: Understanding the Threat, Responding to the Challenge, by Alan Dershowilz,
23 B.C. THirb WoRLD L.J. 193, 212 (2003) (“To resort to judicially sanctioned torture
as a means of preserving national security would be to abandon the most basic prin-
ciples of democracy and capitulate to the goals of terrorism. Surely, this must not be
allowed.”). But see Wallace & Kutrip, supra note 13, at 2, arguing that torture may some-
times be necessary and ought to be legitimated and regulated, referencing, in their
footnote 7, suggesting that those opposed to torture are “absolutists.”

16 See, for example, the crimes committed by the Soviets or its allies, incident to
the so-called “Brezhnev Doctrine,” and those committed by the United States or its
“allies” under the “Reagan Doctrine,” discussed in CHRISTOPHER L. BLAKESLEY ET AL.,
THE INTERNATIONAL LEGAL SYSTEM: CASES & MATERIALS 1117-27 (5th ed. 2001).

17" For a wonderful novel that provides insight into this and other points, pertinent
to state and non-state terrorism, see MARIO VARGAS LLLOSA, LA FIESTA DEL CHIVO (THE
FEAST OF THE GOAT) (2001).

18 See, e.g., MARK J. OSIEL, MASS ATROCITY, ORDINARY EVIL, AND HANNAH ARENDT:
CRIMINAL CONSCIOUSNESS IN ARGENTINA’S DIRTY WAR (2001); Mark Osiel, The Banality
of Good: Aligning Incentives Against Mass Atrocity, 105 CoLum. L. REv. 1751, 1797, n.216
(2005); Daniel W. Schwartz, Rectifying Twenty-Five Years of Material Breach: Argentina and
the Legacy of the “Dirty War” in International Law, 18 EMORY INT'L L. REV. 317, 364 n.295
(2004). See also, e.g., Peter Maass, Torture, Tough or Lite: If a Terror Suspect Won't Talk,
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Regime in Zimbabwe has run amuck to maintain itself in power.!? The
record of the Nazi, Stalinist, Maoist, Khmer Rouge, Pinochet, and
Argentine Junta regimes are infamous enough in this regard that they
need no citation. Sadly, the human condition from antiquity to this day
provides far too many tragic examples and episodes to list.

Sometimes, war crimes, terrorism, and crimes against humanity are
used a means of attempting to overthrow a regime,?’ other times to put
down an insurgency or rebellion. Sometimes war crimes and crimes
against humanity are used to win a war, terroristically to intimidate the
enemy into capitulating, and to punish citizens who might be believed to
have cooperated with the enemy. Examples of committing war crimes to
terrorize a population include the United States’ likely precipitation of
the Khmer Rouge atrocities known as the “killing fields,” where the stage
was set, at least, by United States’ insistence that Prince Sihanouk not
remain neutral and by our saturation bombing. In addition, consider the
carpet bombing of London, that of Dresden, and Tokyo, and the use of
the atomic bomb on Hiroshima and Nagasaki. Nagasaki is particularly
important, because it seems to have been chosen because it was an unde-
fended city, thus, not subject at all to the claim that it was a military tar-

Should He Be Made To?, N.Y. TIMES, Mar. 9, 2003, at D4 (“(M)any terrorism experts
believe that in the long run torture is a losing strategy.”); Phillip Heymann, Torture
Should Not Be Authorized, BOSTON GLOBE, Feb. 16, 2002, at A15 (“Torture is a prescrip-
tion for losing a war for support of our beliefs in the hope of reducing the casualties
from relatively small battles.”); Alisa Solomon, The Case Against Torture, VILLAGE VOICE,
Dec 4, 2001, at 56 (referencing “a CIA training manual and a study of Argentina’s dirty
war for the proposition that torture is ineffective”), noted in Louis Michael Seidman,
Torture’s Truth, 72 U. CHIL. L. Rev. 881, 892 n.31 (2005); NAOMI ROHT-ARRIAZA, THE
PINOCHET EFFECT: TRANSNATIONAL JUSTICE IN THE AGE OF HUMAN RIGHTS (2005);
Christopher L. Blakesley, Autumn of the Patriarch: The Pinochet Extradition Debacle and
Beyond—Human Rights Clauses Compared to Traditional Derivative Protections Such as Double
Criminality, 91 J. CRIM. L. & CRIMINOLOGY 1 (2000).

19 Christina Lamb, Mugabe Policy Branded New Apartheid, SUNDAY TIMES, WORLD,
June 12, 2005, available at http://www.timesonline.co.uk/article/0,,2089-1650991,00.
html; CNN Online News Report, Fiery face of Mugabe shock troops, Mar. 6, 2002, available
athttp://cnn.com/2002/WORLD/africa/03/06/zimbabwe.vets.ap/index.html [CNN];
David Plotz, Zimbabwe’s Robert Mugabe: The Scheming Survivor, Apr. 28, 2000, available at
http:/ /www.slate.com/id/81386/.

20 See CHARLES DICKENS, A TALE OF Two CITIES (1859) (inspired by Thomas
Carlyle’s history of the revolution); ANATOLE FRANCE, LES DIEUX ONT Soir (THE GODS
ARE ATHIRST) 198 (1978), discussed in Section IV. See also GIOVANNA BORRADORI, PHI-
LOSOPHY IN A TIME OF TERROR: DIALOGUES WITH JURGEN HABERMAS AND JACQUES DERRIDA
152 (2003) (on Robespierre’s reign of terror). See also generally RUTH SCURR, FATAL
PURITY: ROBESPIERRE AND THE FRENCH REVOLUTION (2006).
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get—signal: we will vaporize even your innocents, unless you get your
government to capitulate. Terror and slaughtering innocents was an
essential aspect of the bombing. Many moral philosophers agree that
these bombings were terroristic and immoral.2! Consider the leaflets
dropped over Japan, which show the terror-driven method chosen by
President Truman:

Leaflets Dropped on Cities in Japan
Leaflets dropped on cities in Japan warning civilians about the atomic

bomb, dropped c. August 6, 1945
(Pre-Hiroshima)

21 See, e.g., MICHAEL WALZER, JUST AND UNJUST WARS: A MORAL ARGUMENT WITH HIS-
TORICAL ILLUSTRATIONS ch. 13 (3d ed. 2000); Michael Walzer, Terrorism: A Critique of
Excuses, in PROBLEMS OF INTERNATIONAL JUSTICE (Steven Luper-Foy ed. 1988); John
Rawls, Fifty Years after Hiroshima, in COLLECTED PAPERS 565-72 (Samuel Freeman ed.,
1999); Igor Primoratz, The Morality of Terrorism, 14 J. APPLIED PHIL. 221, 231 (1997).
Walzer, Rawls, and Primoratz find these bombings to be immoral, even though they
accept the idea (faulty idea in my view) that a “supreme emergency” will justify or
excuse killing of innocents or non-combatants, they condemn the bombings of
Hiroshima and Nagasaki, and the blanket bombing of Dresden and others, because
they find that the excuse of supreme emergency did not obtain. These are cited and
discussed in C.AJ. Coady, Terrorism, Morality, and Supreme Emergency, 114(4) ETHICS 772,
777 (July 4, 2004), who also finds these bombings to be immoral. Coady does not
accept the “supreme emergency” excuse as persuasive as to the intentional or reckless
killing of innocents. Nor do L.

On the other hand, protecting innocents does not appear to have been the pol-
icy consistently in philosophy and practice. On St. Augustine’s views about this,
Jefterson D. Reynolds notes that:

St. Augustine of Hippo was born in 354 at Thagaste, an inland city of the Roman
province of Africa. He formed his principles of warfare from the Old Testament and
religious leaders such as Abraham, Moses, Joshua, Samson, Gideon, David and Judas
Maccabeus. COLM MCKEOG, INNOCENT CIVILIANS: THE MORALITY OF KILLING IN WAR 21
(2002). St. Augustine established a punitive model for warfare, making no distinctions
between combatants and civilians. No distinction was required under this model
because there is no moral difference between the two. St. Augustine’s moral empha-
sis on the guilt of the enemy population could justify violence against it. The premise
of guilt as justification for war was also justification to protect those who were not
guilty. /d. at 28.

Jefferson D. Reynolds, Collateral Damage on the 21st Century Battlefield: Enemy
Exploitation of the Law of Armed Conflict, and the Struggle for a Moral High Ground, 56 A.F.
L. Rev. 1, 4-5 n.12 (2005).
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To The Japanese People:
America asks that you take immediate heed of what we say on his leaflet.

We are in possession of the most destructive explosive ever devised by
man. A single one of our newly developed atomic bombs is actually the
equivalent in explosive power to what 2000 of our giant B-29s can carry
on a single mission. This awful act is one for you to ponder and we
solemnly assure you it is grimly accurate.

We just begun to use this weapon against your homeland. If you still have
any doubt, make inquiry as to what happened to Hiroshima when just
one atomic bomb fell on that city.

Before using this bomb to destroy every resource of the military by which
they are prolonging this useless war, we ask that you now petition the
Emperor to end the war. Our president has outlined for you the thirteen
consequences of an honorable surrender. We urge that you accept these
consequences and begin the work of building a new, better and peace-
loving Japan.

You should take steps now to cease military resistance. Otherwise, we
shall resolutely employ this bomb and all out other superior weapons to
promptly and forcefully end the war.

“EVACUATE YOUR CITIES”

Post-Hiroshima
ATTENTION JAPANESE PEOPLE. EVACUATE YOUR CITIES.

Because your military leaders have rejected thirteen part surrender dec-
laration, two momentous events have occurred in the last few days.

The Soviet Union, because of this rejection on the part of the military
has notified your Ambassador Sato that it has declared war on your
nation. Thus, all powerful countries of the world are now at war with you.

Also, because of your leader’s refusal to accept the surrender declaration
that would enable Japan to honorably end this useless war, we have
employed our atomic bomb.

A single one of our developed atomic bombs is actually the equivalent in
explosive power to what 2000 of our giant B29s could have carried on a
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single mission. Radio Tokyo has told you that with the first use if this
weapon of total destruction, Hiroshima was virtually destroyed.

Before we use this bomb again and again to destroy every resource of the
military by which they are prolonging this useless war, petition the
emperor now to end the war. Our president has outlined for you the thir-
teen consequences of an honorable surrender. We urge that accept these
consequences and begin the work of building a new, better, and peace-
loving Japan.

EVACUATE YOUR CITIES??

Dropping the atomic bomb on Nagasaki, if not on Hiroshima, was
terroristic and criminal. Blanket or saturation bombing and the use of
certain weapons that are designed to cause massive death or unnecessary
suffering, are war crimes, crimes against humanity, or terrorism, depend-
ing on the context. Dropping the bomb on Nagasaki was to cause terror,
panic, and to coerce, slaughtering so many in such a horrible way, with
“rags of hanging skin, wandering about . . . [and lamenting] among the
dead bodies,”? in order to terrorize Japan’s population and leadership
so much that they would quit the war more quickly.?* This is especially
true of the bombing of Nagasaki, which seems to have been chosen
because it was “undefended” in the legal sense of the Hague Conventions
and other international law.?> Innocent persons, not part of the war

22 Source: Harry S. Truman Library, Miscellaneous historical document file, No.
258, available at http://pbs.org/ wgbh/amex/Truman/psources/ps_leaflets.html.

23 See Richard A. Falk, The Shimoda Case: A Legal Appraisal of the Atomic Attacks upon
Hiroshima and Nagasaki, 59 AM. J. INT'L L. 759, 761 (1965).

24 Id.

2% The 70,000 souls were the least number of immediate deaths in Nagasaki.
Within the next five years, at least another 130,000 inhabitants of Hiroshima and
Nagasaki died as a result of the atomic bombings. Elliot L. Meyrowitz, The Laws of War
and Nuclear Weapons, in NUCLEAR WEAPONS AND Law 19, 32 (Arthur Miller & Martin
Feinrider eds., 1984). Hague Convention (IV) Respecting the Laws and Customs of
War on Land, Oct. 18, 1907 [hereinafter Hague IV], art. 27, 36 Stat. 2277, 1 Bevans
631, reprinted in THE LAWS OF ARMED CONFLICTS 207 (Dietrich Schindler & Jiri Toman
eds., 1988). With regard to Hague IV, Article 25, McCoubrey points out that in mod-
ern war, cities are often defended by anti-aircraft artillery. /d. But the Japanese argued
in the Shimoda case that Hiroshima and Nagasaki were undefended before the atomic
bombs. HILAIRE MCCOUBREY, INTERNATIONAL HUMANITARIAN L.AW: MODERN DEVELOP-
MENTS IN THE LIMITATION OF WARFARE 8-17 (2d ed. 1998). See also A.P.V. ROGERS, LAw
ON THE BATTLEFIELD 1-3 (1996). McCoubrey points out that Article 27 shows “[t]he
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effort, in this undefended city, were chosen so that the shock would have
sufficient impact. Still, many have considered this conduct to be “accept-
able.” On the other hand, that is different, perhaps, only in scale from
placing a bomb on a civilian flight or at a shopping mall. Warnings of ter-
rible consequences of not surrendering were given to Japan. The
Japanese leadership was aware that the United States had the bomb and
was told that the United States would use the weapon, if Japan did not
submit to all the Allied demands by a certain date. Thus, the Japanese
leadership was also at fault for allowing their people to be subjected to
this horror. Still this does not excuse the United States for wreaking this
havoc—committing this atrocity. The United States became the nation
that unleashed this terrible weapon and used it against a civilian popu-
lation. One might say that terror is used in all war and is part of warfare.
This is clearly the case in “total war.” Part of it is to punish. Part to ter-
rorize and to win. Warnings are often given for terroristic attacks—ter-
rorism and total war are quite similar.

Il. THE TRADITIONAL LAW OF JUST WAR: JUS AD BELLUM AND JUS AD BELL0O?6

A brief analysis of the history of atrocity and the early evolution of
what may be called “the laws of humanity” may help to understand pun-
ishment and prosecution as “institutions” in war and of war. The impor-
tance of and confusion over jus ad bellum and jus in bello,?” is seen when
these concepts are placed in jurisprudential and historical context. In
addition, the role that notions of expiation and redemption play in the
law of war and punishment are crucial.

basic principle of limitation of legitimate bombardment to military objectives.”
McCOUBREY, supra. The changes from Hague II to Hague IV offer more protections to
non-combatants and protected property. These points are made in Herman Reinhold,
Target Lists: A 1923 Idea With Applications For the Future, 10 TULSA J. ComP. & INT'L L. 1,
11 n.52 (2002), see also id., nn.20 and 26.

26 HuGo GROTIUS, DE JURE BELLI AC Pacis (Francis W. Kelsey et al. trans., 1925)
(1625) (noting that Grotius discussed the jus ad bellum in Book I, ch. 2, and the major
portions of jus in bello discussed in Book III). This is discussed in Jan Klabbers, The
Excessive Use of Force Off Limits? International Law and the Excessive Use of Force, 7 THEO-
RETICAL INQUIRIES L. 59, 61, nn.8 and 23, respectively (Jan. 2006) (noting that this is
the classic distinction between the right to go to war and the rules of law that limit
what is legal during war). See also Arthur Nussbaum, Just War—A Legal Concept?, 42
MicH. L. REv. 453 (1943).

27 See Klabbers, supra note 26, at 59, 61, n.8 (Jan. 2006) (noting that this is the clas-
sic distinction between the right to go to war and the rules of law that limit what is
legal during war).
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Positive Strains of History

Palliating the depredations of war has been an important aspect of
warfare throughout history. The great Chinese General, Sun Tzu, in his
classic sixth century BCE Art of War,?8 insisted on many humanitarian pro-
tections and limitations on the conduct of his warriors.2? Sometimes this
purpose was promoted through the institutions of prosecution of a sort
and punishment. In fact, one might say that there have been war crimes
and crimes against humanity since antiquity, which were forbidden in law
and conscience. For example, the ancient Code of Manu (around 200
BCE), Book 7, Articles 90-93, provides:

90. When he fights with his foes in battle, let him not strike with
weapons concealed (in wood), nor with (such as are) barbed,
poisoned, or the points of which are blazing with fire.

91. Let him not strike one who (in flight) has climbed on an
eminence, nor a eunuch, nor one who joins the palms of his
hands (in supplication), nor one who (flees) with flying hair, nor
one who sits down, nor one who says ‘I am thine;’

92. Nor one who sleeps, nor one who has lost his coat of mail,
nor one who is naked, nor one who is disarmed, nor one who
looks on without taking part in the fight, nor one who is fighting
with another (foe);

93. Nor one whose weapons are broken, nor one afflicted (with
sorrow), nor one who has been grievously wounded, nor one
who is in fear, nor one who has turned to flight; (but in all these
cases let him) remember the duty (of honourable warriors).30

28 See Timothy L.H. McCormack, From Sun Tzu to the Sixth Committee: The FEvolution
of an International Criminal Law Regime, ch. 2 and Gerry J. Simpson, War Crimes: A
Critical Introduction ch. 1, in THE LAW OF WAR CRIMES: NATIONAL AND INTERNATIONAL
APPROACHES 31, 32 (Timothy L.H. McCormack & Gerry J. Simpson eds., 1997). See also
generally Reynolds, supra, note 21, at 1, 4-5.

29 SUN Tzu, THE ART OF WAR, III Offensive Strategy (S.B. Griffith trans., 1963); SUN
Tzu, THE NEW TRANSLATION (J.H. Huang trans., 1993). See McCormack, supra note 28
and Simpson, supra note 28, at 31, 32-33.

30 THE LAws OF MANU, ch. VII, arts. 90-93 (George Buihler trans.) in 25 SACRED
BOOKS OF THE EAST, available at INTERNET SACRED TEXTS ARCHIVE, http://www.sacred-
texts.com/index.htm.

Portions are also quoted in 1 THE LAW OF WAR: A DOCUMENTARY HISTORY 3 (Leon
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The Babylonian Code of Hammurappi (1728-1686 BC), the Laws of
Eshnunna (2000 BC), and the earlier Code of Ur-Nammu (circa 2100 BC)
also provided rules such as these.?!

For centuries military commanders—from Henry V of England, under
his famous ordinances of war in 1419, to the U.S. military prosecutions of
soldiers involved in the My Lai massacre under the U.S. Code of Military
Justice, through the ad hoc tribunals for the former Yugoslavia and
Rwanda—have enforced such laws against violators. The International
Criminal Court is going to continue this positive history. In other cases,
states have brought to trial captured prisoners of war for offenses commit-
ted against the customary laws of war. Thus, both the accused’s own state
and the captor state have standing to prosecute. None of these systems,
however, has functioned with any degree of efficiency.3?

The traditional theory of the just war covers three main topics (1)
the cause of going to war; (2) the conduct of war; and (3) the conse-
quences of war3? termed jus ad bellum, jus in bello, and jus post bellum,
respectively.3* Jus ad bellum and jus in bello represent the classic distinction

Friedman ed., 1972) [hereinafter DOCUMENTARY HISTORY], and in Chris af Jochnick &
Roger Normand, The Legitimation of Violence: A Critical History of the Laws of War, 35
Harv. INT'L L.J. 49, 60 (1994). See more discussion on the topic of jus in bello, id.
59-62, referencing in note 37 SUN Tzu, THE ART OF WAR 76 (Samuel B. Griffith trans.,
1963); Deuteronomy 20:13-17 (King James); and noting that the “[a]ncient Greeks
and Romans also followed customary laws of war.” Jochnick & Normand, supra, citing
DOCUMENTARY HISTORY, supra, at 5.

31 It appears that these were not actual legal codes at all, but collections of royal
edicts or decrees. Babylonia seems to have arisen out of a peace pact creating a union
of the Akkadians and Sumerians. See Quartz Hill School of Theology, Babylonia, avail-
able at http:/ /www.theology.edu/lec22.htm.

32 See TELFORD TAYLOR, NUREMBERG AND VIETNAM 20 (1970); CHRISTOPHER L.
BLAKELSEY, EDWIN B. FIRMAGE, RICHARD F. SCOTT, & SHARON WILLIAMS, THE INTERNA-
TIONAL LEGAL SYSTEM: CASES AND MATERIALS, at 1253-67 (5th ed. 2001).

35 Gary Wills, What Is a Just War?, 51(16) N.Y. REV. OF BOOKS, Nov. 18, 2004, avail-
able at www.nybooks.com/articles/17560 (book review of MICHAEL WALZER, ARGUING
ABOUT WAR (2004) (arguing that it is not enough to argue over just wars or just con-
duct during war, but that discussion about just post-war is equally necessary). See
Bartram S. Brown, Intervention, Self-Determination, Democracy and the Residual responsi-
bilities of the occupying Power in Iraq, 11 U.C. DAvIS J. INT'L L. & PoL'Y 23, 73 n. 82 (2004).

34 See also Wills, supra note 33. On Islamic Law and as-siyar notions of jus ad bellum
and jus in bello, see Shaheen Sardar Ali & Javaid Rehman, The Concept of Jihad in Islamic
International Law, 10 J. CONFLICT & SEC. L. 321 (2005); M. KHADDURI, WAR AND PEACE
IN THE LAw OF IsLAM 102 (1955).
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between the right to go to war and the rules of law that limit what is legal
during war.? Jus in bello is important for our discussion of prosecution
and punishment in relation to war, as it requires that soldiers and their
governments respect the difference between combatants and non-com-
batants. It is difficult to understand jus in bello without an understanding
of jus ad bellum.>® Jus ad bellum, the right to go to war, obviously assumes
that war is legal, at least if its cause is “just.”?7 This relates to the legality
of the purpose for the war.?® Determining what a just cause or legal pur-
pose might be may be problematic.?® Problems arise when states or
groups go to war believing that their “just cause” limits or obliterates
their need for morality or law.#* Unfortunately, both sides in most wars

3 These are the focus of this section. See GROTIUS, DE JURE BELLI AC PACIS supra
note 26 (Grotius discussed jus ad bellum in Book I, chapter 2, and the major portions
of jus in bello discussed in Book III). This is discussed in Klabbers, supra note 26, at 59,
61, and 65 nn.8 and 23, respectively. See also Christopher Greenwood, Historical
Development and Legal Basis, in THE HANDBOOK OF HUMANITARIAN LAW IN ARMED CON-
FLICTS 1, 32 (Dieter Fleck ed., 1995) (noting that jus in bello cannot be properly under-
stood without understanding jus ad bellum), referenced in Klabbers, supra note 26, at
n.50; Michael N. Schmitt, The Confluence of Law and Morality: Thoughts on Just War, 3
U.S. A.F. Acap. J. LEGAL StuD. 91, 103 (1992) (quoting Archbishop J. Ryan, Pastoral
Letter in Time of War (1991)); George Weigel, Pope John XXIII Lecture: The Just War
Tradition and the World After September 11, 51 CATH. U. L. REV. 689, 700 (2002). See also
Nussbaum, supra note 26.

36 Christopher Greenwood, Historical Development and Legal Basis, in THE HAND-
BOOK OF HUMANITARIAN LAW IN ARMED CONFLICTS 1, 32 (Dieter Fleck ed., 1995) (notes
that jus in bello cannot be properly understood without understanding jus ad bellum),
referenced in Klabbers, supra note 26, at n.50. The nexus between jus ad bellum and jus
in bello in Islamic law and as-siyaris also very close. See Sardar Ali & Rehman, supra note
34, at 321, 338 (noting that jus ad bellum and jus in bello are heavily intertwined).

37 See CICERO, THE OFFICES bk. I, xi, 36, 38-39 (W. Miller trans., 1951) (indicating
that a just war must be preceded by a declaration of war, in addition to a warning or a
demand for satisfaction), noted in YORAM DINSTEIN, WAR, AGGRESSION AND SELF-DEFENCE
61 (2d ed. 1994), and in Klabbers, supra note 26, at 72, n.52.

38 Dan Belz, The Excessive Use of Force Is International Humanitarian Law Lapsing Into
Irvelevance In the War on International Terror?, 7 THEORETICAL INQUIRIES L. 97, 100 (2006).

39 CICERO, supra note 37, at bk. I, xi, 36, 38-39 (indicating that a just war must be
preceded by a declaration of war, in addition to a warning or a demand for satisfac-
tion), noted in DINSTEIN, supra note 37, at 61, and Klabbers, supra note 26, at 72 n.52.

40 Klabbers, supra note 26, at 72, noting that: “this distinction masks the possibil-
ity that the perceived justness of the cause may influence the sort of behavior that
takes place on the battlefield.” Judith Gail Gardam makes the same point, in Judith
Gail Gardam, Proportionality and Force in International Law, 87 AM. J. INT'L L. 391 (1993).
Klabbers, supra note 26, at 72 and nn.49-51 continues: “Indeed, the distinction often
collapses, either when authors acknowledge that the distinction has its limits or when
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often obliterate jus in bello because of the belief that the “cause is just” or
“holy'”4l

Thomas Aquinas considered punishment a just cause for going to
war. He argued that it is a just war that, “avenges wrongs, when a nation
or state has to be punished, for refusing to make amends for the wrongs
inflicted by its subjects, or to restore what it has seized unjustly.”+?

Aquinas added that just causes include self-defense, punishment for
wrongdoing, and saving others.*3 He also included “just intentions” such
as protecting the common good against evil and attaining peace.*

Later scholars, including Francisco Suarez and Francisco de Vitoria,
built upon Aquinas’s and Augustine’s work. Indicating his view that war
was to punish wrongdoers, Suarez wrote:

[JTust as within a state some lawful power to punish crimes is
necessary to the preservation of domestic peace; so in the world
as a whole, there must exist, in order that the various states may
dwell in concord, some power for the punishment of injuries
inflicted by one state upon another, and this power is not to be
found in any superior, for we assume that these states have no
commonly acknowledged superior; therefore, the power in ques-
tion must reside in the sovereign prince of the injured state . . . ;

they claim that international law’s capacity to regulate the jus ad bellum proves that it
can also regulate the jus in bello.” (footnotes omitted) and referencing the following:
THOMAS NAGEL, WAR AND MASSACRE, IN MORTAL QUESTIONS 53, 65 (1979) (rejecting the
validity of the distinction altogether, in relation to the Vietnam War, at least); WALZER,
supra note 33, at 192 (indicating that the distinction collapses in circumstances of
guerilla or nuclear war); and DINSTEIN, supra note 37, at 13, 155. See also Wills, supra
note 33. See also Nussbaum, supra note 26.

41 Klabbers, supra note 26, at 72.

42 THOMAS AQUINAS, SUMMA THEOLOGICA, pt. II, question 40, art. 1 (The Fathers of
the English Dominican Province trans., Benziger Brothers 1947) (1273), discussed in
Benjamin V. Madison, 111, Trial by Jury or by Military Tribunal for Accused Terrorist Detainees
Facing the Death Penalty? An Examination of Principles that Transcend the U.S. Constitution,
17 U. FLA. J.L. & PuB. PoLY 347, 402 (2006).

4 ACQUINAS, supra note 42, at question 40, art 1; Madison, supra note 42, at 402.

4 ACQUINAS, supranote 42, at pt. II, question 40, art. 1, at 502; discussed in Madison,
supra note 42, at 402.
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and consequently, war . . . has been instituted in place of a tri-
bunal administering punishment.*>

Suarez and Vitoria added that wars, other than purely for self-defense,
must be the last possible resort and must be proportionate.*® Their pro-
portionality argument developed into the jus in bello.4?

The rules of jus in bello include principles of proportionality and dis-
crimination.*® Proportionality requires balancing the total evil against the
total good.*? It prohibits use of excessive force and that any harm done
must be proportionate to the “just” goal of the war.®0 Discrimination
requires that non-combatants, including civilians, POWSs, etc., be spared as
much as possible.>! Vitoria wrote: “If the storming of a fortress or town gar-
risoned by the enemy but full of innocent inhabitants is not of great impor-
tance for eventual victory in the war, it does not seem to me permissible to
kill a large number of innocent people by indiscriminate bombardment in
order to defeat a small number of enemy combatants.”?

45 FRANCISCO SUAREZ, A WORK ON THE THREE THEOLOGICAL VIRTUES: FAITH, HOPE
AND CHARITY (Gwladys L. Williams trans., Oxford, Clarindon Press 1944) (Ist ed.
1612); quoted in STEPHEN C. NEFF, WAR AND THE LAW OF NATIONS: A GENERAL HISTORY,
at 7 (2005).

46 R.A. McCormick, Morality of War, in 14 NEW CATHOLIC ENCYCLOPEDIA 802, 803
(1967); discussed in Madison, supra note 42, at 402-03.

47 McCormick, supra note 46, at 803; Madison, supra note 42, at 403.
48 Madison, supra note 42, at 403.

49 Madison, supra note 42, at 403, referencing JAMES TURNER JOHNSON, JuST WAR
TRADITION AND THE RESTRAINT OF WAR 203 (1981) (reiterating Vitoria’s analysis that
proportionality to subdue the enemy is weighed under the jus ad bellum notion instead
of the jus in bello).

50 More relevant, yet more dated is Walzer’s book, supra note 33, which is said to
be the most widely read and quoted modern work on the moral theory of just war. See
Brown, supra note 33, at 73 n.81. See also Nussbaum, supra note 35.

51 See WALZER, supra note 33, on the moral theory of just war. See also Brown, supra
note 33, at 73 n.81; Nussbaum, supra note 26; JOHNSON, supra note 49, at 299-303;
ADAM ROBERTS & RICHARD GUELFF, DOCUMENTS ON THE LAWS OF WAR 1, 14 (2000); the
latter two referenced in Madison, supra note 42, at 403.

52 Francisco de Vitoria, On the Law of War, in POLITICAL WRITINGS, 293, 315-16
(Anthony Pagden & Jeremy Lawrence eds. 1991) (1st ed. 1557); quoted in NEFF, supra
note 45, at 64-65.
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The same obligations should obligate and protect non-governmen-
tal fighters and their leadership. Similarly, the same protections should
obtain for such fighters. The history of this rule and its promulgations
is interesting.’® Promulgation is the means by which law becomes bind-
ing, whether formally, as in legislation or treaties, or informally, as in cus-
tomary international law,>* or as general principles of international law,

53 I do believe that there has been promulgation of this rule for terrorism, based
on what Anthony D’Amato calls “promulgative articulation.” I will have more to say
about this later. See ANTHONY D’AMATO, THE CONCEPT OF CUSTOM IN INTERNATIONAL
Law 74-76, 160-66 (1971), where D’Amato emphasizes the oral and other verbal (but
non-legislative) creation of legal rules that function as law in international law. This
notion of promulgative articulation has long been part of the so-called “civilian” tra-
dition, where, like in the international system, it creates or promulgates law equivalent
to legislation or treaties. Lon Fuller understood this and stated it well, in LON FULLER,
THE MORALITY OF Law (49-51 (1964), as did Myres McDougal, Harold Lasswell &
Michael Reisman, in The World Constitutive Process of Authoritative Decision, 19 J. LEGAL
Epuc. 403, 424 (1967). All of these are referenced by D’Amato and by Daniel G.
Partan, in “The Duty to Inform” in International Environmental Law, 6 B.U. INT'L L.]. 43,
88 n.121 (1988). Scholars and judges who do not understand the nature of customary
law in “civilian jurisdictions” also fail to understand it in international law. They seem
to conceptualize it as lesser law or simply as a practice or usage. Indeed, they seem to
impose their defective and shallow view of what they think the common law deems to
be law. At bottom, it is a failure to understand the varied nature of legal authority.

54 The second source of authority for international law reflected in IC] Statute
Article 38(1) is customary international law. Custom is binding authority, although
treaties may be higher in the hierarchy. Customary international law also impacts the
meaning of treaty terms. Certainly, subsequent practice of states parties to treaties,
even relating to non-states parties may create customary rules that impact interpreta-
tion of treaty terms. On the other hand, negative conduct may prove their validity and
continued legality, through negative implication. Customary international law is
viewed as law that is promulgated (and there is a process of promulgation) on the
basis of general or consistent state practice (or the material element) and opinio juris
(the subjective or psychological element). Opinio juris is established when it is proved
that a state acts or fails to act in a certain way, because it considers itself legally bound
s0 to act or not to act. Even negative conduct (or violations of customary international
law) may actually promote the rule or create new customary international law, espe-
cially when the violator tries to hide the violation or makes excuses for it. On the other
hand, widespread negative conduct may erode custom, general principles, or the
intended meaning of a provision of a treaty.

Some national constitutions provide a basis for courts to apply rules of customary
international law by declaring specifically that international law is part of the law of
the land, including the following examples. The Austrian Constitution of 1928 states
in Article 9(1): “[t]he generally recognized principles of International Law are inte-
gral parts of the Federal Law.” Article 2(2) of the 1987 Philippine Constitution states:
“The Philippines . . . adopts the generally accepted principles of international law as
part of the law of the land.” Article 15 of the Russian Constitution of 1993 states that:
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especially those of jus cogens.>> After Suarez and Vitoria, Hugo Grotius,>®
Emerich de Vattel, and Jean Bodin reiterated these rules and values,

“the commonly recognized principles and norms of international law and the inter-
national treaties of the Russian Federation shall be a component part of its legal sys-
tem.” Article 25 of the 1949 German Constitution, as amended, provides: “The general
rules of public international law constitute an integral part of federal law. They take
precedence over statutes and directly create rights and duties for the inhabitants of
the federal territory.” Article 10 of the Italian Constitution states: “Italy’s legal system
conforms with the generally recognized principles of international law.” See Re
Martinez, Italy, Court of Cassation, 1959, 28 I.L.R. 170 (1963) (Conformity between
the two means that rules of municipal law which are contrary to customary interna-
tional law “must be eliminated.”). Article 28(1) of the Greek Constitution of 1975
declares that “the generally recognized rules of international law . . . shall be an inte-
gral part of domestic Greek law and shall prevail over any contrary provision of law.”
The Constitution of Slovenia in 1997 provided in Article 8, that “Statutes and other
legislative measures shall comply with generally accepted principles of international
law.” One question that arises is whether any of these provisions mean that custom is
automatically integrated or whether something further must be done to integrate it.

Stronger terms of acceptance of international law are found in other national con-
stitutions, including Article 29(3) of the Constitution of Ireland (text of 1990), which
provides that: “Ireland accepts the generally recognized principles of international law
as its rule of conduct in its relations with other States.” Article 98(2) of the Japanese
Constitution of 1946 provides that “the . . . established laws of nations shall be faith-
fully observed.” The Hungarian Constitution of 1949, as amended in 1997, is excep-
tional in providing, in Chapter 1, Section 7, that: “[t]he legal system of the Republic
of Hungary accepts the generally recognized principles of international law, and shall
harmonize the country’s domestic law with the obligations assumed under interna-
tional law.” For more on this, see LINDA E. CARTER, CHRISTOPHER L. BLAKESLEY & PETER
J. HENNING, GLOBAL ISSUES IN CRIMINAL Law, at 17-21 (2007).

% “General principles of law recognized by civilized nations”are recognized in
Article 38(1)(c) as the third authoritative or binding source of international law.
General principles arise from the domestic law of nation-states. For example, “Thou
Shalt Not Steal,” is found in the domestic law of virtually all nations, so it is binding
authority. In addition, some general principles have the aura of a universal, moral or
natural law principle. These general principles are rules of the highest order in inter-
national law, sometimes called jus cogens principles. These seem to be a mixture of
super-custom and super-general principle. The core crimes in international humani-
tarian law have this character. These are non-derogable by legislation, judicial deci-
sion, or treaty. There is little dispute over the extent of the authoritative character of
general principles. Core international crimes, such as genocide, slavery, apartheid,
crimes against humanity, war crimes, and torture, are considered jus cogens crimes.

5 See Charles J. Reid, Jr., Huco Grotius: A Case of Dubious Paternity, 10 GREEN BAG
2d 109 (2006), citing John Witte, Jr., Law and Religion: The Challenges of Christian
Jurisprudence, 2 U. ST. THOMAS L.J. 439, 451 (2005); M.B. Crowe, The “Impious
Hypothesis:” A Paradox in Hugo Grotius?, in GROTIUS, PUFENDORF, AND MODERN NATURAL
Law 3 (Knud Haakonssen ed., 1999) (reading Grotius’s impious hypothesis, as con-
sistent with the Christian tradition).
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while considering them to be secular natural law. Grotius, for example,
argued that war is legal only if fought in self-defense, to punish the
wrongdoer, to enforce rights, and to seek reparations for injuries.5?
Moreover, he argued that punishment was necessary for those who com-
mit serious offenses. He insisted that there be no sanctuary for criminals,
including war criminals. Each state has an obligation to “prosecute or
extradite.”8 “Positivism,” ascendant in the 19th century, however, created
the perception that international law was binding only on states and
could not impose obligations or impose punishment directly on individ-
uals Only states could do that.»?

Telford Taylor in his classic, Nuremberg and Vietnam, discussed the
ancient origin of the “laws of war,” following two main developmental
streams. “The first flowed from medieval notions of knightly chivalry.
Over the course of the centuries the stream has thinned to a trickle; it
had a brief spurt during the days of single-handed aerial combat, and sur-
vives today in rules (often violated) prohibiting various deceptions such
as the use of the enemy’s uniforms or battle insignia, or the launching of
a war without fair warning by formal declaration.”6

Theodor Meron added:

For centuries military commanders—from Henry V of England,
under his famous ordinances of war in 1419, to the American

57 See 1 HUGO GROTIUS, DE TURE PRAEDAE COMMENTARIUS [ COMMENTARY ON THE
Law oF PRrIZE AND BOOTY], at 64 (Gwladys L. Williams & Walter H. Zeydel trans.,
Clarendon Press 1950) (1604), in THE CLASSICS OF INTERNATIONAL LAW (James Brown
Scott ed., 1950), referenced and discussed in lleana M. Porras, Symposium: War and
Trade, Constructing International Law in the East Indian Seas: Property, Sovereignty,
Commerce and War in Hugo Grotius’ de Iure Praedae—the Law of Prize and Booty, or “On How
to Distinguish Merchants from Pirates,” 31 BROOK. J. INT'L L. 741, (2006).

58 See generally HUGO GROTIUS, DE IURE BELLI AC PACIS, bk. II, cg, XXI, paras. III and
IV; translated into English by FW. KELSEY, THE LAW OF WAR AND PEACE: CLASSICS OF
INTERNATIONAL LAw, AT 526-29 (Clarendon Press, 1925). See also 2 HUGO GROTIUS, THE
RIGHTS OF WAR AND PEACE 1062 (Richard Tuck trans., Liberty Fund 2005) (1625). For
an overview, M. CHERIF BASSIOUNI & EDWARD M. WISE, AUT DEDERE AUT JUDICARE: THE
DUTY TO EXTRADITE OR PROSECUTE IN INTERNATIONAL LAw (1995).

59 See Jack Landman Goldsmith III, Rapporteur, Challenges to International
Governance Theme IV—The Internationalization of Domestic Law: The Shrinking Domaine
Reserve, The Year of International Law in Review, 87 ASIL PrROC. 575 (1993).

60 TELFORD TAYLOR, NUREMBERG AND VIETNAM 20 (1970); see BLAKESLEY ET AL., supra
note 32.
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military prosecutions of soldiers involved in the My Lai massacre
under the U.S. Code of Military Justice—have enforced such
laws against violators. In other cases, states have brought to trial
captured prisoners of war for offenses committed against the
customary laws of war. Thus, both the accused’s own state and
the captor state have standing to prosecute. Neither system, how-
ever, has functioned with any degree of efficiency.5!

Telford Taylor emphasized that:

The second and far more important concept is that the ravages
of war should be mitigated as far as possible by prohibiting need-
less cruelties, and other acts that spread death and destruction
and are not reasonably related to the conduct of hostilities. The
seeds of such a principle must be nearly as old as human society,
and ancient literature abounds with condemnation of pillage
and massacre. In more recent times, both religious humanitari-
anism and the opposition of merchants to unnecessary disrup-
tions of commerce have furnished the motivation for restricting
customs and understandings. In the 17th century these ideas
began to find expression in learned writings, especially those of
the Dutch jurist-philosopher Hugo Grotius.5?

Professor Taylor continued the history:

The formalization of military organization in the 18th century
brought the establishment of military courts, empowered to try
violations of the laws of war as well as other offenses by soldiers.
During the American Revolution, both Captain Nathan Hale
and the British Major John André were convicted as spies and
ordered to be hanged, the former by a British military court and
the latter by a “Board of General Officers” appointed by George
Washington. During the Mexican War, General Winfield Scott
created “military commissions,” with jurisdiction over violations
of the laws of war committed either by American troops against
Mexican civilians, or vice versa.

61 Theodor Meron, The Case for War Crimes Trials in Yugoslavia, 72 FOR. AFr. 122,
123 (1993).

62 TAYLOR, supra note 60, at 20.
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Up to that time the laws of war had remained largely a matter of
unwritten tradition, and it was the United States, during the Civil
War, that took the lead in reducing them to systematic, written
form. In 1863 President Lincoln approved the promulgation by
the War Department of “Instructions for the Government of
Armies of the United States in the Field,” prepared by Francis
Lieber, a German veteran of the Napoleonic wars, who emi-
grated to the United States and became professor of law and
political science at Columbia University. These comprised 159
articles, covering such subjects as “military necessity,” “punish-
ment of crimes against the inhabitants of hostile countries,”
“prisoners of war,” and “spies.” It was by a military commission
appointed in accordance with these instructions that Mary
Surratt and the others accused of conspiring to assassinate
Lincoln were tried.53

Professor Taylor explains how the idea of war crimes and their pun-
ishments evolved after the Civil War, noting that the horrific violence of
the Crimean War, the Civil War, and the Franco-Prussian War of 1870
prompted an increasing belief, in Europe and America, in the need for
codification of the laws of war and their embodiment in international
agreements. That movement precipitated the series of treaties, the mod-
ern foundation of the laws of war, known as the Hague and Geneva
Conventions. These include the extremely important Fourth Hague
Convention of 1907 and the Geneva Prisoner of War, Red Cross, and
Protection of Civilians Conventions of 1929 and 1949. Taylor summarized
some of the major points of these conventions, quoting Article 22 of the
Fourth Hague Convention: “[T]he right of belligerents to adopt means
of injuring the enemy is not unlimited.”%* He noted that the ensuing arti-

63 Id., quoted with permission; see BLAKESLEY ET AL., supra note 32, at 1254-59. See also
TELFORD TAYLOR, THE ANATOMY OF THE NUREMBERG TRIALS: A PERSONAL MEMOIR
(1992). See also Meron, supra note 61; Blakesley, Autumn of the Patriarch, supra note 18;
Blakesley, The Modern Blood Feud, supra note 6; Blakesley, Obstacles, supra note 6. See also
Georg Schwarzenberger, The Problem of an International Criminal Law, in INTERNATIONAL
CRIMINAL Law 3, 10, 16 (Gerhardt O.W. Mueller & Edward M. Wise eds., 1965); Hans
Kelsen, Collective and Individual Responsibility in International Law with Particular Regard
to the Punishment of War Criminals, 31 CAL. L. REv. 530, 553-56 (1943) (noting that
international law provides for some offenses as criminal, though enforcement is to be
undertaken by domestic courts); Diane Orentlicher, Settling Accounts: The Duty to
Prosecute Human Rights Violations of a Prior Regime, 100 YALE L.J. 2537 (1991); M. Cherif
Bassiouni, International Criminal Law and Human Rights, 9 YALE . WORLD PUB. ORDER
193 (1982); Quincy Wright, The Outlawry of War and the Law of War, 47 Am. J. INT'L L.
365 (1953).

64 TAYLOR, supra note 60, at 20.
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cles specify a number of limitations to what is allowed in warfare and how
the Geneva Conventions expand these principles.

Taylor made the important point that these conventions articulate
laws of war as general principles of conduct; the conventions specify nei-
ther the means of enforcement nor the penalties for violations.
Nevertheless, he explains, the rules and principles have become domes-
tic law in most nations, as their essence has been adopted by the military
law of many countries. One can find these in the general orders, manu-
als of instruction, or other official documents. For example, in the
United States, “the Lieber rules of 1863 were replaced in 1914 by an
army field manual which, up-dated, is still in force under the title ‘The
Law of Land Warfare.’ It is set forth therein that the laws of war are part
of the law of the United States, and that they may be enforced against
both soldiers and civilians, including enemy personnel, by general courts-
martial, military commissions, or other military or international tri-
bunals.”® These have become jus cogens principles and rules of customary
international law.

Ill. EXPIATORY VIOLENCE

War crimes, crimes against humanity, and the conduct we call ter-
rorism have occurred since antiquity.%6 Societies since antiquity have
exhibited, for good or for ill, a deep need for expiation and redemption
through punishment, when crime has been committed in their midst or
against them. When the crime was committed by an external source, war
as the means to punish usually was the expiatory means of choice.67 A
form of prosecution and punishment, of course, were the means, when

6 Jd. See also authority cited supra notes 63, 64, and infra note 170 and accompa-
nying text. See UN commission urges immediate release of all women, children
detained in war,” UN News Center Report, Mar. 13, 2006:

Condemning all violence committed against civilians during war, a U.N. commis-
sion has called for the immediate release of women and children taken hostage dur-
ing armed conflict. The call, http://www.un.org/News/Press/docs/2006/wom1551.
doc.htm, came as the Commission on the Status of Women wrapped up its annual ses-
sion with the adoption of a resolution that also condemned the consequences of
hostage-taking, particularly torture and other cruel, inhuman or degrading treatment
or punishment, murder, rape, slavery, and trafficking in women and children.

66 Exodus 21:24; Yoram Dinstein, International Law as a Primitive Legal System, 19
N.Y.U.J. INTL L. & PoL. 1, 11 (1986). See the Code of Hammurabi (1728-1686 BC),
the Laws of Eshnunna (2000 BC), and even in the earlier Code of Ur-Nammu (circa
2100 BC).

67 See, e.g., Joshua 6:21; 1 Kings 2: 28-34.
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the crime was committed internally. Redemption is good, but actions
taken for expiation often seem to be antagonistic to the actual well-being
or healing of the group.

The current and following few sections will study examples of
attempts to expiate through punishment, considering the relationship
between the authority or power to punish and the people’s need for expi-
ation. This relationship has been well understood and exploited by lead-
ers who used the idea that the good of the group and the individual were
dependant on punishment of enemies and wrongdoers. The people
needed the wrongdoer to be punished, and the wrongdoer needed pun-
ishment.58 If the wrongdoer was a foreigner and had taken refuge
abroad, it was necessary to capture him or a proxy to accomplish this
expiation, often requiring war.%

A mystical relationship between punishment or war and cleansing
atonement seems to have applied in the domestic systems of punishment
and in warfare to obtain retribution for wrongs. This idea has proved use-
ful to leaders who wanted either to establish or maintain their own sov-
ereign power from trouble within or outside the group.” War, terrorism,
and punishment often seem to have been cut of the same cloth.
Although redemption and cleansing the soul are good things, the ten-
dency of group leaders to exploit this need or instinct is troublesome.

Anciently, the social cell or group would require vengeance against
those who were found to have committed a crime against it or its leader.

68 See discussion in BLAKESLEY ET AL., supra note 32, at chs. 3, 16; LISA SILVERMAN,
TORTURED SUBJECTS: PAIN, TRUTH, AND THE BODY IN EARLY MODERN FRANCE (2001).

69 See, e.g., I Kings 2:28-34.

70 MICHEL FOUCAULT, DISCIPLINE & PUNISH: THE BIRTH OF THE PRISON, at chs. 1-2,
at 1-69 (1979), MICHEL FOUCAULT, SURVEILLER ET PUNIR: NAISSANCE DE LA PRISON
(1975); SILVERMAN, supra note 68. John W. Ragsdale, Jr., Some Philosophical, Political and
Legal Implications of American Archeological and Anthropological Theory, 70 UKMC L. REv.
1, 35-36 (2001) discusses the recent work of the iconoclastic physical anthropologist
Christy Turner, noting that she dealt a shuddering broadside to the paradigm of an
integrated, egalitarian harmony among the pre-historic and contemporary Pueblo,
when she proposed, in part, that the external facade of Pueblo pacifism and equa-
nimity hides internal episodes of raw and loathsome terrorism—including violence,
mutilation, and cannibalism practiced within the group. Beyond this, his work suggests
that the apparent cooperation and common vision of the pre-historic Chacoan nir-
vana was produced by force and fear rather than the internalized precepts of balance
and harmony.

Id., referencing CHRISTY G. TURNER II & JACQUELINE A. TURNER, MAN CORN: CAN-
NIBALISM AND VIOLENCE IN THE PREHISTORIC AMERICAN SOUTHWEST 459-84 (1999).
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Society was required to purge itself of the taint or crime, to avoid the
wrath of the God or gods. Punishment of the wrongdoer, combined with
religious ceremony, was the cleansing or expiating mechanism. The Code
of Manu provided that rest and happiness for the wrongdoer and society
is obtained only by soul-purging punishment of the perpetrator.”! Blood
atonement was required by the Israelites for some offenses.” Metaphysical
harm could only be avoided through spilling the blood of the perpetra-
tor or his proxy. If the perpetrator who put the group at this sort of meta-
physical risk escaped, the group had to seek his return to expiate itself.
If the perpetrator became a fugitive, it was necessary to obtain his person
or a proxy to purge the taint.”? When Jericho fell to Israel, “they utterly
destroyed all that was in the city, both man and woman, young and old,
and ox, and sheep, and ass, with the edge of the sword.”7* In virtually all
ancient cultures, metaphysics and law were merged.” Another interest-
ing example of this is found in Judges, Chapters 19 and 20. A concubine
of the “Levite sojourning on Mount Ephraim,” had been raped and mur-
dered. The Levite believed that certain citizens of Gibeah, the
Benjamites, had committed the crime. He had the responsibility and the
right to take vengeance for the crime, so he sent a “diplomatic note”
along with a portion of the concubine’s cadaver to each of the other
Tribes of Israel to symbolize the seriousness of the need for unity and sol-
idarity in the need to obtain vengeance for the crime. The Benjamites
failed to deliver the alleged perpetrators, so the Tribe of Benjamin was
virtually annihilated by war. Virtually every man, woman, child, animal,
and plant were extirpated from Gibeah, and only 600 or so men were left
in the tribe of Benjamin.”

We will consider a few examples of societies applying punishment or
war as a means to propitiate the gods after having been “attacked” by an
enemy or by crime. Punishment and war also served to bolster or to sym-
bolize the power of the “sovereign.” For example, the punishment for
Parricide in Ancient Rome (specifically including killing your mother or

7 Code of Manu, bk. VII, 18, 23-24; bk. VIII, 17.
72 Seel Kings 2:28-34.

73 See, e.g., Judges chs. 15; 19 and 20. When the perpetrator was not obtainable,
sometimes the village, believed to be where the perpetrator was hiding or at least
hailed from or in which he was believed to live, had to be utterly destroyed. See id. This
caused many blood feuds.

74 Joshua 6:21.
7 See discussion in BLAKESLEY, TERRORISM, DRUGS, supra note 6, at chs. 1 and 4.

76 See Judges, chs. 19 and 20.
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father, but also symbolizing regicide) was to be beaten by rods stained
with your blood, put into a bag with a viper, a dog, a cock, and an ape,
and thrown into the sea. If the sea was not nearby, one was thrown to the
wild beasts.””

Punishment has been the mechanism to rid the society of crime’s
perceived destructive plague.” Consider the lex talionis, or law of exact
retaliation, found in the Jewish Torah or Biblical Pentateuch.” Lex
Talionis “requires” an eye for an eye® to benefit the punished individual
as much as to protect the punishers. When murder, theft, or assault were
committed, it was necessary that both society and the perpetrator purge

77 11 S.P. ScotT, A.M., THE CIVIL LAW, INCLUDING THE TWELVE TABLES, THE INSTI-
TUTES OF GAIUS, THE RULES OF ULPIAN, THE OPINIONS OF PAULUS, THE ENACTMENTS OF
JUSTINIAN, AND THE CONSTITUTION OF LEO, at 64—66 (translated from the original Latin,
edited and compared with all accessible systems of jurisprudence ancient and mod-

ern) (2001).

78 See FREDRIK STROM, ON THE SACRAL ORIGIN OF THE GERMANIC DEATH PENALTIES
14, 208 (1942); see also HANS VON HENTIG, PUNISHMENT, ITS ORIGIN, PURPOSES & PSy-
CHOLOGY 83, 84 (1973).

7 See Deuteronomy 19:21. “Do not look on such a man with pity. Life for life, eye
for eye, tooth for tooth, hand for hand, and foot for foot!” Leviticus, 24:17-20: “When
a man causes a disfigurement in his neighbor, as he has done it shall be done to him,
fracture for fracture, eye for eye, tooth for tooth; as he has disfigured a man, he shall
be disfigured.” See also Exodus, 22:32; 22:1, 22:6; J. SMITH, ORIGIN AND HISTORY OF
HEBREW Law (1960). In addition, see The Ancient Code of Hammurabi, in G. DRIVER & J.
MILES, THE BABYLONIAN Laws (1952), which applied some 4,000 or so years ago, that
applies both the lex talionis and compensation. Rule 196, for example, decrees that “If
one destroys the eye of a free-born man, his eye shall one destroy,” but Rule 198
requires, “If the eye of a nobleman he has destroyed or the limb of a nobleman he has
broken, one mine of silver he shall pay.” Cf. WILLIAM SHAKESPEARE, THE MERCHANT OF
VENICE act 1, sc. 3, 1l. 157-67. Nor that the exacting of a mutilating fine is contrary to
Jewish law. Compare Rabbi Hertz’s comment on the lex talionis (“eye for eye etc.”): “In
the Torah, . . . this law of ‘measure for measure’ is carried out literally only in the case
of murder. . .. (O)ther physical injuries which are not fatal are a matter of monetary
compensation for the injured party. Such monetary compensation, however, had to be
equitable, and as far as possible equivalent.” This is the significance of the legal tech-
nical terms, “life for life, eye for eye, and tooth for tooth.” J.H. HERTZ, THE PENTA-
TEUCH AND HAFTORAHS 309 (2d ed. 1981). See also Jules Gleicher, Three Biblical Studies
on Politics and Law, 23 OKLA. CITy U. L. REV. 869, 890-99 (1998). Did Shylock’s trou-
bles begin with his deviation from Jewish law? Compare SHAKESPEARE, supra, at act 1, sc.
3, 1. 31-35, with id. at act 2, sc. 5, 1. 11-16; Dan Markel, Are Shaming Punishments
Beautifully Retributive? Retributivism and the Implications for the Alternative Sanctions Debate,
54 VanD. L. Rev. 2157 (2001).

80 Exodus 21:24; Dinstein, supra note 66, at 68.
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the “taint.”$! The Cheyenne banished the one who tainted the food or
water supply. The Cheyenne required purging and group cleansing
through punishment and the “breaking of the arrows” ceremony for the
crime of tainting the food or water supply.8? Intra-tribal murder “required
the keeper of the arrows to cleanse the tribe of the specter of death”
through punishment.8? Many societies favored the cleansing qualities of
fire for their method of capital punishment. Nero burned people at the
stake to propitiate Vulcan, the god of fire.8* Although these forms of
ancient punishment are repugnant to us today, the mystical need to seek
retribution, to “cleanse,” “heal,” and make society whole again after it has
been tainted continues. Recall Dostoyefsky’s Crime and Punishment.8>

This apparent need leads to the blood feud. Still today, ancient or
more recent memories of crimes committed prompts a desire for retalia-
tion. Oppression or perceived oppression is impetus for retaliation and
punishment when the chance arises. Counter-retaliation by the original
oppressors follows. Any member of the opposing group (call it the family,
clan, tribe, people, religion, class, nation-state) becomes fair subject of
retaliation. The retaliator is not viewed by his or her own group as a crim-
inal or a terrorist, because he or she is an instrument of the group’s need
to avenge and expiate itself. Once this occurs, the other group feels that
a crime has been committed against it, thus justified in a counter-reprisal.
The blood feud—the vendetta—rages. No doubt, violence is justified
under certain circumstances but not when intentionally or recklessly
applied to non-combatants or innocent civilians.8¢ Rape and murder of
innocent civilians is criminal in wartime, just as it is in peacetime.8”

81 See, e.g., I Kings 2: 28-34 (blood atonement).

82 Robert A. Fairbanks, A Discussion of the Nation State Status of American Indian
Tribes: A Case Study of the Cheyenne Nation 31 (1976) (unpublished LL.M. thesis in the
Columbia University Law Library); K. LLEWELLYN & E. HOEBEL, THE CHEYENNE WAY:
CONFLICT AND CASE LAW IN PRIMITIVE JURISPRUDENCE (1941).

83 M. FOUSTEL DE COULANGES, LA CITE ANTIQUE, bk. III, ch. XIII (1864); LLEWELLYN
& HOEBEL, supra note 82.

84 GRAEME NEWMAN, THE PUNISHMENT RESPONSE 43 (1985), citing 15 TACITUS 44.

85 FYODOR DOSTOYEFSKY, CRIME AND PUNISHMENT (Sidney Monas trans., Penguin
Classics, 1968).

86 Hugo Grotius, for example, argues in Book III, supra note 58, the whole of
which is devoted to what is permissible and impermissible in war, that “the death of
innocent persons must be prevented ‘so far as is possible.”” Rape and murder of civil-
ians is equally wrong in wartime as in peacetime. LARRY MAY, CRIMES AGAINST HUMAN-
ITY: A NORMATIVE ACCOUNT 99 (2005), referencing GROTIUS, supra note 58, at bk. III,
723,733 (1625).

87 MAY, supra note 86.
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IV. MEDIEVAL ABUSE: TERROR IN THE FRENCH MIDDLE AGES
THROUGH THE 17TH CENTURY AND THE FRENCH REVOLUTION:
THE RULE OF LAW AS POWER

The theoreticians and technicians of punishment in the French
Middle Ages used the symbol of the bourreau (the executioner) to rep-
resent the king’s power.8® Contemplate the playing-card king. A person
condemned to be “expiated” for attempted regicide (which included pat-
ricide or attempted patricide) was the bottom half: the inverted figure of
the king. The alleged perpetrator was the perfect reflection, the exact
opposite of the king. This perfect opposite of the king simultaneously
represented the powerlessness of the condemned individual and the peo-
ple. So the king was omnipotent; the people had no power. Naturally, the
omnipotent king had control of life and death over his subjects. Indeed,
he had power over their very souls. Terror and power interrelated in a
very significant and horrifically symbolic way. One who would challenge
that power, the traitor who had attempted regicide or even parricide, the
analogue to regicide, must be shown to be absolutely without power or
hope. He must be symbolized to the people, in the most striking way. The
sovereign must be seen as omnipotent; the regicidaire utterly powerless.
Indeed, he must be shown not even to have the power to die. The king
had power over that person’s very soul—over the very soul of the people.
In fact, the people’s soul had to be seen as being born of the punishment
available to them.89

Thus, it followed that the traitor must die a thousand deaths.9 It
would not do simply to execute him. The executioner, therefore, was to
take that person up to the very edge of death by torture but bring her or

88 MICHEL FOuUCAULT, DISCIPLINE AND PUNISH: THE BIRTH OF THE PRISON (A.
Sheridan trans., 1979); MICHEL FOUCAULT, SURVEILLER ET PUNIR: NAISSANCE DE LA
PrisoN 11-13, 28-30 (1975), analyzing ERNEST H. KANTOROWITZ, THE KING'S TwO BOD-
IES (1959); SILVERMAN, supra note 68. Of course, before punishment could be inflicted,
it was necessary to “establish guilt.” This was done by formulary torture, which was
intended to find what was called “the objective truth.” The only way truth could be
obtained ultimately was out of the accused’s mouth, so the inquisitor applied torture
to obtain this “truth.” See BERNARD GUI, MANUEL DE L'INQUISITEUR (2 vols.) (G. MOLLAT
ED. & TRANS., CLASSIQUES DE I’HISTOIRE DE FRANCE AU MOYEN AGE (Nov. 8, 1926); BERNAR-
pus Guiponis (1261 or 1262-1331) (Bishop of Lodeve) MANUEL DE L’INQUISITEUR (2
vols., reprinted by Les Belles Lettres, Paris, 1964); BLAKESLEY, TERRORISM, DRUGS, supra
note 6, at ch. 1.

89 FOUCAULT, supra note 88, at 12. See also id. at 3—6.
90 See id. at 26-31.
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him back again. Then up to death and back again—up and back, up and
back, a thousand times. The bourreau was “the man of a thousand
deaths.” Finally, the individual was “allowed” to die when it suited the
king.%! This ritual was the very essence of a policy of terror to strike the
minds of the people with the power of the king.9?

Consider the execution of the regicide, Robert-Francois Damiens.?
Foucault reports, citing les Pirces originales et procrdure du procrs fait a Robert-
Francois Damiens:

On 1 March 1757 Damiens the regicide was condemned “to
make the amende honorable before the main door of the
Church of Paris,” where he was to be “taken and conveyed in a
cart, wearing nothing but a shirt, holding a torch of burning was
weighing two pounds”; then, “in the said cart, to the Place de
Greve, where, on a scaffold that will be erected there, the flesh
will be torn from his breasts, arms, thighs and calves with red-hot
pincers, his right hand, holding the knife with which he com-
mitted the said parricide, burnt with sulphur, and, on those
places where the flesh will be torn away, melted together and
then his body drawn and quartered by four horses and his limbs
and body consumed by fire, reduced to ashes and his ashes
thrown to the winds.”94

Foucault continues:

“Finally, he was quartered,” recounts the Gazette d’Amsterdam of 1
April 1757. “This last operation was very long, because the horses
used were not accustomed to drawing; consequently, instead of
four, six were needed; and when that did not suffice, they were
forced, in order to cut of the wretch’s thighs, to sever the sinews
and hack at the joints . . .

91 See id. at 3-6, 12, 26-31.

92 See id. at 48-50; Michael Guest, Beckett and Foucault: Some Affinities, at 1-2, avail-
able at guest@ia.inf.shizuoka.ac.jp, originally published in 15 Central Japan English
Studies, English Literary Society of Japan, Chubu 55-68 (1996).

93 See A.L. ZEVAES, DAMIENS LE REGICIDE at 201-14 (1937).

94 FOUCAULT, supra note 88, at 26-31; Les Pieces Originales et Procedure du Proces fait
a Robert-Francois Damiens, 111, at 32274 (1757). Foucault references A.L. ZEVAES,
DAMIENS LE REGICIDE 201-14 (1937) as his source for the account.
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“When the four limbs had been pulled away, the confessors came
to speak to him; but his executioner told them that he was dead,
though the truth was that I saw the man move, his lower jaw
moving from side to side as if he were talking. One of the exe-
cutioners even said shortly afterwards that they had lifted the
trunk to throw it on the stake, he was still alive. The four limbs
were untied from the ropes and thrown on the stake set up in
the enclosure in line with the scaffold, then the trunk and the
rest were covered with logs and faggots, and fire was put to the
straw mixed with this wood. . . .

“In accordance with the decree, the whole was reduced to ashes.
... The officers of whom I was one, as also was my son, and a
detachment of archers remained in the square until nearly
eleven o’clock.”9%

It seems natural and right that people should revolt against such
power, even if that power is in the guise of or represented as “law.”
Revolution ensued, as we know. The French Revolutionaires applied tac-
tics of terror learned from their former masters in the Ancien Regime. The
people turned on their former masters with a vengeance, so to speak,
and the Reign of Terror followed.

Violence is certainly justified in some circumstances—in rebellion
and revolution to escape oppression. In his work, On Liberty 2 (1847),
John Stuart Mill wrote: “Political liberties or rights which it was to be
regarded as a breach of duty in the ruler to infringe, specified resistance,
or general rebellion, was held to be justifiable.” “Modern” revolution
and related violence may be seen as culminations of the Enlightenment
philosophy and have been considered justified, even noble. Violence and
terror against innocents, however, are neither noble nor justified. When
revolution takes that turn, it descends to a self-destructive reign of terror.

Murder has always been murder and terror, terror. And so it was,
under the Ancien Regime and under the following Reign of Terror, no mat-
ter how it was rhetorically “glorified” or “justified” at the time or after-
ward. In Charles Dickins’s Tale of Two Cities, Madame DeFarge is an
interesting literary symbol of this truth. She certainly had good reason to

9 FOUCAULI, supra note 88, at 3-5, quoting ZEVAES, supra note 94, at 201 et seq.

96 JOHN STUART MILL, ON LIBERTY 2 (1859) (4th ed., Longman, Roberts & Green,
1869).
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wish to avenge herself and the French people. The Revolution was justi-
fied. Mme. DeFarge knit and registered all who would be executed to
avenge and “free” her people. Once the wave of violence and concomi-
tant power took hold, they consumed her as she embodied them.
Similarly, Evariste Gamelin (in Anatole France’s Les Dieux Ont Soif),97 a
sensitive artist interested in rectifying injustice, became a paranoid mon-
ster as he is consumed with the need and desire to guillotine all who
might have been connected in the slightest way with the Ancien Regime
and, finally, no real nexus was needed at all.

When violence explodes with its ferocious and relentless intensity
against those who “represent” or “symbolize” the enemy, it consumes
those who wield it as well. Righting wrongs, in Mme. DeFarge’s and
Gamelin’s cases, ultimately destroyed not only the original oppressors
(who had wielded violence first, to oppress and to maintain power), but
also those who used it second, to avenge the former evil. Violence and
rage, thus, consume the good that prompts them. They consume even
their own. Gamelin, who was finally decapitated by his beloved guillotine,
makes the point:

Until recently it was necessary to seek out the guilty to try to
uncover them in their retreats and to wrench confessions from
them. Today it is no longer a hunt with packs of hounds, no
longer the pursuit of a timid prey. From all sides the victims sur-
render themselves. Nobles, virgins, soldiers, prostitutes flock to
the Tribunal to extract their delayed condemnations from the
judges, claiming death as a right, which they are eager to savor.?

Can we really say that we are much different today? True, we try to
keep much of our indulgence of torture and slaughter secret, but, I sup-
pose that has always occurred. The executive-sovereign, today, tries to
keep it secret that he disappears people and tortures them.?? When
found out, the sovereign pretends that he only commits those horrors
“against terrorists” or “evil-doers.” In reality, it is applicable “by law” to
anyone whom our executive-sovereign signals as “terrorists.” Other

97 FRANCE, supra note 20.
9 Jd. at 198.

9 See, e.g., Larisa Alexandrovna & David Dastych, Soviet Era Compound in Northern
Poland was Site of Secret CIA Interrogation, Detentions, In Raw Story, available at larisa@raw-
story.com, Mar. 7, 2007.
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nations do similarly, and everyone is attacked by groups who torture their
enemies and murder innocent people for the “greater good.” Violence
against innocents for whatever end, however glorified, is immoral and
criminal. In war or revolution, whenever violence moves from being
applied to combatants or their leaders to strike down innocents, it
becomes murder, a war crime or crime against humanity, even if rhetor-
ically glorified. We saw the oppression and terror of the Ancien Regime be
overcome by revolution. The revolution degenerated into slaughter of
innocents, ultimately giving rise to the directorat, a regime that was at least
as bad as the one it replaced. A balance and relative end to the violence
eventually developed as a result of the rule of law. Today, the rules of life
are no different. Violence against innocents is immoral and criminal. Any
excuse is meaningless—a modern blood feud—and so it goes.

V. THE VERY EARLY “MODERN ERA”

Suarez, Vittoria, Jean Bodin, Hugo Grotius, and Emerich de Vattel all
called for the rule that each nation has an obligation to “prosecute or extra-
dite.”1%0 They argued that punishment was necessary for those who commit
serious offenses, requiring that there be no sanctuary for the criminal.!0!

Later, ascendant “positivism” in the 18th, 19th, and the first half of
the 20th centuries, posited the rule that international law was binding
only on states and could not impose obligations or punishment directly
on individuals.!92 Even within the statist context, the desire to eliminate
impunity was evident. For example, in 1768, the great criminalist Cesare
Beccaria, like natural law jurists Grotius, Jean Bodin, and Vattel before
him, argued that: “the conviction of finding nowhere a span of earth
where real crimes were pardoned might be the most efficacious way of
preventing their occurrence.”!03

100 See, e.g., GROTIUS, supra note 58, bk II, at 526-29 (1646); JEAN BODIN, LES Six
LIVRES DE LA REPUBLIQUE (1576), THE SIX BOOKS OF A COMMONWEALTH 100-11 (K.D.
McRae ed., 1962); EMERICH DE VATTEL, LE DROIT DES GENS 311-13 (bk. 2, ch. 6, §§
76-77 (1758) (Carnegie Inst. 1916).

101" See, for example, authority cited supra note 100.

102 CHRISTOPHER L. BLAKESLEY, ALBIN ESER & OTTO LAGODNEY, THE INDIVIDUAL IN
THE FACE OF INTERNATIONAL COOPERATION IN CRIMINAL MATTERS (2002). LINDA E.
CARTER, CHRISTOPHER L. BLAKESLEY & PETER ]J. HENNING, GLOBAL ISSUES IN CRIMINAL
Law 7-17 (2007); CHRISTOPHER L. BLAKESLEY ET AL., supra note 32, at ch. 9 (5th ed.
2001). See also Guido Acquaviva, Subjects of International Law: A Power-Based Analysis, 38
VAND. J. TRANSNAT'L L. 345 (2005).

103 CESARE BECCARIA, DEI DELITTI E DELLE PENE (1764), translated in J. FARRAR,
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Beccaria had clearly defined views on extradition consistent with his
general philosophy of criminal justice. Beccaria believed that extradition
could play a significant role in diminishing crime. Beccaria, in a manner
reminiscent of current antiterrorism rhetoric, stated that “the conviction
of finding nowhere a span of earth where real crimes were pardoned
might be the most efficacious way of preventing their occurrence.”!04
Beccaria’s chef d’oeuvre, Dei Delitti e Delle Pene, has been one of the most
influential works in the field of criminal justice in modern Western his-
tory. His theory is based on philosophical utilitarianism and the idea of
“just deserts” retributivism. He believed that the punishment for crime
should follow directly and surely upon its commission and that the pun-
ishment must fit the offense. His goals were to reduce crime, to induce
the moderation of criminal law, and to make the punishment following
the commission of a crime by anyone be swift and sure. Beccaria was a bit
ambivalent on parts of this (as one should be): he wanted no sanctuar-
ies, but he considered it crucial that extradition to be fair and based on
law—no “extraordinary renditions” for Beccaria.

Beccaria, however, was careful to use the concept of extradition to
help promote his notions of reform for more humanitarian criminal jus-
tice. Thus, he qualified his pro-extradition stand by stating that he would
not decide an extradition’s ultimate usefulness “until laws more in con-
formity with the needs of humanity, until milder penalties, and until the
emancipation of law from the caprice of mere opinion, shall have given
security to oppressed innocence and hated virtue.”!% These ideas found

CRIMES AND PUNISHMENTS 193-94 (1880). See also GROTIUS, II DE JURE BELLI AC PACIS
supra note 58, at 526-29; BODIN, THE SIX BOOKS, supra note 100, at 100-11.

104 BECCARIA, supra note 103, at 193-94). See generally M. MAESTRO, CESARE BECCA-
RIA AND THE ORIGINS OF PENAL REFORM (1973). Ancient religious society developed a
different rationale for the swift and sure punishment sought by classical Beccarian
penology. Anciently, breach of the law constituted an offense against God. Thus, there
was no authority to condone or to provide refuge. See S. SINHA, ASYLUM AND INTERNA-
TIONAL LAw 6 (1971). The Code of Manu required punishment for all crime. As the
soul never died, it was a religious necessity and a pre-requisite for happiness in the
next life to expiate by punishment for the sins of this life. Lois de Manous, annotated
in French by L. Deslongschamps, vol. I, bk. VII, 18, 23-24, bk. VIII, 17 (1830), cited in
Sinha, supra at 38 n.13.

105 BECCARIA, supra note 103, at 193-94.
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their way into extradition and influenced, among other ideas, the rule of
speciality!% and that of dual criminality.107

Voltaire, probably the greatest and most influential devotee of
Beccaria’s criminal justice philosophy,! found himself an example of
the reason for Beccaria’s ambivalence. Frederick the Great had sought
Voltaire’s extradition from the Free City of Frankfurt, because, after a dis-
pute with the Great Frederick, Voltaire had quit Potsdam carrying a book
of verse in which he portrayed Frederick deriding Louis XV, Madame de
Pompadour, and the Empress Marie Théréese, among others. Pursuant to
the Prussian’s request, Voltaire was arrested in Frankfurt for extradition.
Although Voltaire ultimately was not extradited, he remained in a
Frankfurt prison for several weeks awaiting a decision.!09

Beccaria’s vision and great work did not bear much fruit. The blood
feud, the seemingly eternal mal du siecle, continues to accelerate in the
new millennium. War crimes, crimes against humanity, and other atroc-
ities form part of a nauseating modern equivalent of the ancient blood
feud. There are so many examples that it is nearly impossible to keep
track. Groups and states use war, even war crimes, crimes against human-

106 The rule of speciality is a corollary to that of dual criminality. The speciality
principle requires that the requesting state not prosecute the returned fugitive for any
crime other than that for which he was extradited. See, e.g., United States v. Herbage,
850, F.2d 1463, 1465 (11th Cir. 1988). See generally Christopher L. Blakesley, Extradition
Between France and the U.S., 13 VAND. J. TRANSNAT'L Law 653, 706-09 (1980);
Christopher L. Blakesley, A Conceptual Framework for Extradition and Jurisdiction over
Extradition and Jurisdiction over Extraterritorial Crimes, 1984 UTAH L. REv. 685, 731-60; M.
CHERIF BASSIOUNI, INTERNATIONAL EXTRADITION IN U.S. LAW AND PRACTICE 359-60 (2d
rev. ed. 1987); ROGER MERLE & ANDRE VITU, TRAITE DE DROIT CRIMINEL: PROBLEMS GEN-
ERAUX DE LA SCIENCE CRIMINELLE, § 438, 436-37 (Le principe de specialite) (2d ed. 1973).

107 Dual criminality requires that extradition not take place, unless the alleged
criminal conduct is a criminal in both the requesting and the requested states. See, e.g.,
United States v. Herbage, supra note 108, at 1465. BASSIOUNI, supra note 106, at
324-25; MERLE & VITU, supra note 106, at 415-16 (la double incrimination or récipocité
d’incrimination).

108 See generally MARCELLO T. MAESTRO, VOLTAIRE AND BECCARIA AS REFORMERS OF
CRIMINAL LAW (Columbia Univ. Press, 1942).

109 See M. Aupécle, LExtradition et la loi du 10 mars 1927, (Paris 1927), unpublished
thesis available in Columbia University School of Law Library; Voltaire et les fiches de
police. 199 Mércure 536-56, Nov. 1, 1927; Deidre Dawson, Book Review, RENE POMEAU
AND CHRISTIANE MERVAUD (with Jacqueline Hellegouarc’h, Claud Lauriol, Jean
Mondot, Ute van Runset, and Jacques Spica) DE LA COUR AU JARDIN, 1750-1759, 26
(No. 1) Eighteenth Century Studies 159-60 (Autumn 1992).
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ity, torture and terrorism, to punish those whom they see as “others,”
because they feel a moral, religious right to do so. These crimes have
become virtual institutions of punishment. Reaction to one side com-
mitting them against another breeds equivalent counter-action. Innocent
people are the fodder for vengeance, a sense of self-righteousness expi-
ation, or simple hatred. It may begin as an effort to throw off oppression,
or as they see it, to make the world safe for their God, their way of life,
their ideology, or their riches. Other times, the wronged group or state
looks to right wrongs or to obtain retribution. Sometimes, it is the nihilist
looking to destroy the status quo with terror. Even the nihilist seems to
have an almost metaphysical vision of the need to destroy, using violence,
war, terrorism, crimes against humanity, torture, and other crimes to reap
vengeance, gaining power, or hypocritically to become a statist func-
tionary. Then the cycle continues, with those people, groups using terror
to maintain power. Victims attempt to fight back to punish those who
wrought the wrongs or those who symbolize them. In addition, prosecu-
tion and punishment in the traditional sense follows on occasion and
more frequently, today.

VI. TERRORISM, WAR CRIMES, CRIMES AGAINST HUMANITY, AND TOTAL WAR

Terrorism, crimes against humanity, torture, and “total war” are par-
allel offenses in the sense of having parallel purposes and parallel results.
In total war, where innocent civilians are used as targets for military vic-
tory, war becomes quintessentially criminal. Blanket or saturation bomb-
ing and use of weapons designed to cause massive death or unnecessary
suffering are war crimes, crimes against humanity, or terrorism, depend-
ing on the circumstances.!' Their purpose is not only to kill and maim
many people; it is to panic the population and to coerce the enemy lead-
ership to succumb. Thus, a nuclear bomb was dropped on Hiroshima
and Nagasaki, slaughtering so many in such a horrible way.!'! Innocents,
in undefended Nagasaki, not part of the war effort, were chosen for
incineration so that the shock would have sufficient impact, as discussed
above. The mentality of the bombing nation is not really different from
placing a bomb on a civilian flight or at a shopping mall.

110 On the other hand, historically, protecting innocents does not appear to have
been the policy in philosophy and practice. For St. Augustine’s views about this, see
authority in note 21, supra.

11 Richard Falk, The Shimoda Case: A Legal Appraisal of the Atomic Attacks Upon Hiro-
shima and Nagasaki, 59 AM. J. INT'L L. 759, 761 (1965).
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Sadly, today and perhaps for many more years in the past than we
think, belief in the inevitability of total war has pervaded all political
and military theory and practice. Total war became acceptable and
ingrained in the consciousness of all powers. Today, it pervades all of
our relational thought processes, whether we are for societal status quo
or for changing it. This may not be so different from how humans have
acted since antiquity.

Consider this fearsome view of the world. Each side believes that
absolute or total war is appropriate and necessary for it to survive. The
people on each side of virtually every world conflict are manipulated into
believing that they have absolute right on their side. Absolutist termi-
nology and action take over. Each side is caused to believe that its very
existence is threatened by its enemies—that it may be annihilated, unless
it annihilates the opposition first or more atrociously. This is the same in
both the domestic and international context. Governments convince
their supporters to believe that minorities or oppressed groups are dan-
gerous, and those who might rebel are absolute evil. Oppressed peoples
see the state as absolute evil to which absolute destructive power may be
applied. Nation-states who go to war each convince their own people sim-
ilarly. So, each justifies the use of absolute power. Is it any wonder that
terrorism and crimes against humanity are the mode of warfare and pol-
itics? It is tragic that such a terroristic mindset seems to have permeated
orthodox military strategy—or perhaps it has grown naturally out of that
strategy. Nearly every nation’s basic political and military strategic plan-
ning is based on this dangerously flawed vision. With current availability
of absolute power to destroy, we would be wise figure a better way to see
the world and each other.

Fear, Rage, and Becoming what One Hates

Governments and leaders of smaller groups often react to harm or
threats of harm to the group in self-destructive ways. They abuse their
peoples’ fears to accomplish selfish ends. Early in the era of the Cold
War, a special Report of Covert Operations commissioned by President
Eisenhower was adopted as hallowed American policy: “Another impor-
tant requirement is an aggressive covert psychological, political and para-
military organization more effective . . . and, if necessary, more ruthless
than that employed by the enemy. . . There are no rules in such a game.
Hitherto acceptable norms of human conduct do not apply.”!!2 This atti-

U2 Report of the Special Study Group on the Covert Activities of the Central Intelligence
Agency (the “Doolittle Report”) (Sept. 30, 1954) (declassified Apr. 1, 1976).
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tude suggests what we have become: we are paying a serious price domes-
tically and abroad for a false sense of security. The attitude will ultimately
not only make us less secure, it eviscerates the values that we have always
claimed.

In the face of terrorism or crimes against humanity, fear may become
rage, and people turn to vengeance. Fear is easily manipulated into rage.
This causes what Albert Camus called an “ugly, infernal dialectic—a self-
destructive death dance.”!!3 Leaders with a melodramatic bent of mind
blind their adherents to any humanity on the other side. The people are
made to believe that they are fighting the devil himself, and that all truth
is being destroyed. The people usually swallow it. Law and morality are
perverted when people’s normal reaction to violence is manipulated by
leadership that uses deceit and obfuscation to gin up hatred and fear.
Unrestrained reactionary violence ensues. This is not to say that truly
horrible conduct is not a cause or trigger, but only to suggest that often
times a horrific cause implicates a manipulated reaction that may be
equally or more dangerous and destructive than the original horrific acts.
When this occurs, counter-reaction ensues. Violence escalates and the
rule of law is replaced by brute power. To accomplish this, the person
against whom the force is applied must be associated with evil and demo-
nized.!* Media and many commentators fall into the trap laid by lead-

113 See Albert Camus, Appeal for a Civilian Truce in Algeria (lecture given in Algiers,
Feb. 1956), reprinted in ALBERT CAMUS, RESISTANCE, REBELLION, AND DEATH 131 (J.
O’Brien trans., 1960; Albert Camus, Reflections on the Guillotine, essay, in id., at 174, 198;
ALBERT CAMUS, NEITHER VICTIMS NOR EXECUTIONERS (D. MacDonald trans., 1972).

114 Christopher L. Blakesley, Book Reviews and Notes, in DEMOCRATIC RESPONSES TO
INTERNATIONAL TERRORISM (David A. Charters ed., 1991), and 89 Am. J. INT'L L. 858
(1995). See also Jeremy Waldron, Torture and Positive Law: Jurisprudence For the White
House, 105 CoLuM. L. REv. 1681, 1740-41, and nn.253-54 (2005) (“The warning has
been sounded often enough: Do not imagine that you can maintain a firewall between
what is done by your soldiers and spies abroad to those they demonize as terrorists or
insurgents, and what will be done at home to those who can be designated as enemies
of society. . . . Bear in mind also that some of the reservists involved in the abuse at
Abu Ghraib were prison guards in civilian life.” See Douglas Jehl & Eric Schmitt, In
Abuse, a Portrayal of Ill-Prepared, Overwhelmed G.I.’s, N.Y. TIMES, May 9, 2004, sec. 1, at
1. Of course, it is “disturbing to think that that explains their abusive behavior in Iraq;
it is also disturbing to think about causation back in the opposite direction”), also ref-
erencing HANNAH ARENDT, THE ORIGINS OF TOTALITARIANISM 185-86, 215-16, 221, and
441 (1973). Reynolds, supra note 21. See also Thomas E. Ricks, In Haditha Killings,
Details Came Slowly, WASH. PoST, June 3, 2006, available at http://www.washington-
post.com/wp-dyn/content/article /2006/06/03/ AR2006060300710.html; Julian
Borger, Marine’s Wife Ppaints Portrait of US Troops Out of Control in Haditha, GUARDIAN
(U.K.), June 5, 2006, available at http:/ /www.guardian.co.uk/usa/story/0,,1790500,00.
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ers, using the label “genocidaires,” “terrorists,” “evil-doers,” or other vil-
lainous epithets to justify criminal acts. This was not lost on Adolf
Hitler, who, in his Mein Kampf, referred to Germany’s failure in World
War I as being in part due to not having sufficiently utilized this pro-
paganda tactic of “making monsters of their enemies” in the eyes of the
German Volk.115

Mutual Punishment as Part of a Symbiotic Relationship Between Enemies:
An Infernal Dialectic

A paradoxical symbiotic relationship may develop between leaders of
enemy groups. Leadership of each side needs the other side as a foil. The
enemy is used to cover or take the heat off the leadership for incompe-
tence, corruption, or other internal problems to maintain power. Leaders
try to switch the discussion to an “enemy.” They appropriate and pervert
law and morality, as they demonize the “enemy” to cover up their own
incompetence or ambition. This conduct coincides with making their
people fearful and insecure. When one enemy disappears, another is
found or invented. Wrongs that have been committed or are purported
to have been committed are used to rationalize the “necessity” for the
people to go to war, to punish, and to commit crimes or acquiesce to
crimes in reaction. Claims of legal right, morality, and security are used
as exhortation to summon public support for nefarious use of force.

An extremely strange phenomenon, consistent with the bait-and-
switch tactic described immediately above, seems to be taking place at
this writing. As the United States’ war in and occupation of Iraq has
fallen apart, the Bush administration seems to be ginning up for war
against Iran over the possibility of Iran developing nuclear weapons and
the alleged Iranian interference in Iraq. This seems strange, as the U.S.
military and economy have been stretched very thin by the occupation of
Iraq and the war in Afghanistan.!' The Business Times of Singapore reports:

html; Michael Duffy, The Shame of KILO Company, TIME MAGAZINE, May 28, 2006, avail-
able at http:// www.time.com/time/archive/preview/0,10987,1198892,00.html; Dan
Whitcomb, Marines to Cite War Chaos in Haditha Defense, REUTERS, June 7, 2006, avail-
able at http:/ /today. reuters.com/news/newsArticle.aspx?type=newsOne&storylD=
2006-06-07T153858Z_01_N07171643_RTRUKOC_0_US-IRAQ-HADITHA-
DEFENSE.xml.

115 ApoLF HITLER, MEIN KAMPF (Ralph Manheim, trans., 2001) (1925).

16 See, e.g., Australia’s Continuing Presence in Iraq Remains Unclear, CANBERRA TIMES,
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The Bush administration’s decision to dispatch a second carrier
task force to the Persian Gulf—the USS John C Stennis—to back
up the USS Dwight D Eisenhower, which was the first time since
the invasion of Iraq in 2003 that the US has two carrier battle
groups in the Gulf region, raised more red flags in Washington
—as did President Bush’s authorisation of American forces
in Iraq to pursue Iranian operatives involved in aiding Iraqi
insurgents.

Those like Mr Rockefeller who suspect that the Bush adminis-
tration is gearing for war against Iran through a campaign of
misinformation, or disinformation, could point to the most
recent media reports, that the US was investigating possible Iran
involvement in a recent attack that killed five American soldiers
in the Iraqi city of Karbala, as well as to the continued barrage of
statements by top administration officials accusing Iran of med-
dling in Iraq.17

Malcom Rifkind of the International Herald Tribune writes: “There is
an eerie similarity between the recent escalation of tension between the
United States and Iran and that which preceded the invasion of Iraq. Not
surprisingly, many are predicting that it will end in the same way, with an
American attack.”!'® Max Boot, in an opinion piece for the Los Angeles
Times, writes that, “There is, in fact, little reason to think that we’re about
to go bombs away. With the U.S. already mired in two major conflicts, the
last thing the administration needs is another one. President Bush is try-
ing to ratchet up the pressure on Iran precisely in order to reach a diplo-
matic settlement and avoid a military confrontation.”19

Mar. 8, 2007, CANBERRATM (No Page), 2007 WLNR 4328939 (“There are suspicions
that the US might also be encouraging the terrorist group Mujahedin-e Khalq to
attack;731;731 Iranian targets, both in Iraq and Iran.”).

N7 Hi-ho, Hi-ho It’s Off to War We Go Critics Say the White House Is Manipulating
Evidence to Create Conditions for a US Military Confrontation with Iran, BUSINESS TIMES
(Singapore), Mar. 7, 2007, BUSTMS (No Page), 2007 WLNR 4267642.

118 Malcolm Rifkind, Try Talk. You Can Use the Stick Later Dealing with Iran, INT'L HER-
ALD TRIB.; Mar. 7, 2007, INTLHT 6 2007 WLNR 4323126.

119 Max Boot, Keeping Iran in Line, L.A. TIMES, Mar. 7, 2007, LATIMES 21 2007
WLNR 4293123.
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Both sides of most conflicts rationalize even their own worst conduct
as “legal” even though it is criminal when committed against them. Albert
Camus describes this as falling into a miasma of evil, an “infernal dialec-
tic that whatever kills one side kills the other too, each blaming the other
and justifying his violence by the opponent’s violence. The eternal ques-
tion as to who was first responsible loses all meaning then . .. [Can’t we]
at least . . . refrain from what makes it unforgivable . . . . the murder of
the innocent.”!?0 Albert Camus was right when he wrote in Neither Victims
Nor Executioners,'?! that humanity generally does not want to be either vic-
tim or executioner, but leaders often manipulate their people to become
both. When we participate in this conduct or accept the role, however,
no matter how lofty the claimed end, we simply become oppressors or
slaughterers of innocents. As Camus said in Reflections on the Guillotine,
“[even] [i]f murder is in the nature of man, the law is not intended to
reproduce that nature.”!?2 But, in this, we must still try to overcome, by
rectifying wrongs done in the past or currently being perpetrated, the
tendency to allow inertia or momentum to make executioners or victims
of us all.123

Unfortunately, today, as before, we are caught-up in this “infernal dialec-
tic,” this horrible “death-dance,” this “Plague,” which is a propensity to
pestilence and destruction that we try to hide. Thomas Merton, analyzing
Camus’ The Plague, states the tendency beautifully: “It is the willful nega-
tion of life that is built into life itself: the human instinct to dominate and
to destroy . . . to seek one’s own happiness by destroying the happiness of
others, to build one’s security on power and, by extension, to justify evil use
of that power in terms of ‘history,” or ‘the common good,’ or of ‘the revo-
lution,” or even of ‘the justice of God.””12* Merton continues, noting that
our drive to destroy, to kill, or simply to dominate and to oppress derives,
perhaps, from our alienation or the “metaphysical void [one] experiences

120 Camus, Appeal for a Civilian Truce in Algeria, supra note 113, at 131, 135, 137.
121 CAMUS, NEITHER VICTIMS NOR EXECUTIONERS, supra note 113, at 27.

122 Camus, Reflections on the Guillotine, supra note 113, at 174, 198; ALBERT CAMUS,
NEITHER VICTIMS NOR EXECUTIONERS, supra note 113. See also Camus, Appeal for a
Civilian Truce in Algeria, supra note 113, at 131, 135, 137.

123 Camus, Reflections on the Guillotine, supra note 113.

124 Thomas Merton, The Plague of Albert Camus: A Commentary and Introduction (orig-
inally in a pamphlet, Seabury Press 1968), reprinted in THOMAS MERTON, THE LITERARY
Essays oF THOMAS MERTON, at 181-82 (Brother Patrick Hart ed., 1981).
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when [one finds ones-self] a stranger in [one’s] own universe.”!2> We seek
to make that universe familiar by using it for selfish ends, but these ends
are often capricious and ambivalent.!?6 “When a group is alienated and
manipulated, these ends usually become life-denying, armored in legalism
and false theology, or perhaps even the naked language of brute power.”!27
Thus, those who are oppressed, or are manipulated into believing that they
are, or those who oppress, because they believe insanely that they have a
divine right to destroy, act out with brute violence. Those who are attacked
will inevitably react with similar or worse violence. We have a death-dance,
an infernal dialectic, a miasma of evil, a blood feud.

All attempts (from either or any side) to make it appear acceptable
through obfuscation, secrecy, and rhetoric in the end will be for naught.
We must stop participating in this “miasma of evil [being deluded by t]he
self-assurance of those who know all the answers in advance and who are
convinced of their own absolute and infallible correctness . . . [which] sets
the stage for war, pestilence, famine, and other personages we prefer to
leave unnoticed in the pages of an apocalypse.”’?8 This ignorance that
Camus and Merton reject, “prefers its own rightness to the values that are
worth defending. Indeed it sacrifices those values by its willingness to kill
men in honor of its dogmatic self-idolatry.”? “As long as one is content to
justify one’s existence by reference to these automatically accepted norms,
one is in complicity with the absurd, with a murderous society, with death,
with ‘the Plague.’”'0 It is worth considering whether prosecution of perpe-
trators, especially the leaders, is beneficial to escaping the cycle. Does inter-
national law, prosecution, and punishment exacerbate or thwart these
negative characteristics of humankind? Jean-Paul Sartre believed that law
made things worse, as he said in his Preface to Frantz Fanon’s, The
Whretched of the Earth:'3!

125 I
126 I

127 I

128 Jd. at 181, 191.

129 Jd. at 195.

130 Id. at 198 (emphasis mine).

131" JEAN-PAUL SARTRE, Preface FRANTZ FANON, THE WRETCHED OF THE EARTH, at 21 (C.
Farrington ed., 1963).
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A fine sight they are too, the believers in non-violence, saying that they
are neither executioners nor victims. Very well then; if you’re not a vic-
tim when the government which you’ve voted for, when the army in
which your younger brothers are serving without hesitation or remorse
have undertaken race murder, you are, without a shadow of doubt, exe-
cutioners . . . Try to understand this at any rate: if violence began this
very evening and if exploitation and oppression had never existed on the
earth, perhaps the slogans of non-violence might end the quarrel. But if
the whole regime, even your non-violent ideas, are conditioned by a
thousand year-old oppression, your passivity serves only to place you in
the ranks of the oppressors.!32

Does international law foster or promote oppression and violence?
Recall, that this was Voltaire’s point, as well.’33 Indeed, when the law is
appropriated and abused, it often does just that. Moreover, it is true that
oppressing nations justify their conduct by claiming that it is “legal.”
Others simply suggest by their actions and their cynical excuses that
there is no international law. The reality, however, is that oppression vio-
lates international law, no matter what the excuse given and no matter if
some nations “get away with it” for a time. Rebellion to escape oppres-
sion, therefore, is legal. The rub, however, is the difficulty determining
what conduct is legal and moral, even when it is to break the yoke of
oppression.

Victims or their leadership may legally opt for violence, even terror
tactics, as a means of challenging and escaping oppression. Intentional
or criminally reckless violent action against other innocents is not self-
defense or a legal means to escape oppression. In addition, when vio-
lence is applied to innocent civilians, it is often self-defeating and only
strengthens the hand of the oppressors. When the oppressed rise up
using innocents as their targets, it causes them to be hated and to
become what they have hated. This conduct gives ammunition to the
oppressors to rally support against what otherwise is a legitimate move-
ment akin to self-defense. Lex talionis, “an eye for an eye,” (as in Exodus
21:24) calls victims or the victims’ proxies to carry out the sanction
against victimizers or their proxies.!®* Abuse of this concept, more
nuanced than popularly viewed, helps to illustrate my point. The history

132 4
133 VOLTAIRE, CANDIDE, supra note 4, at 10.

134 See discussion, supra at notes 78-85, and accompanying text. See also notes



Acting Out Against Terrorism, Torture, and Other Crimes ¢ 199

and true nature of lex talionis and related notions are interesting and pro-
vide insight into the sensed “need” to retaliate.!%

Self-Centered, Self-Justified, and Self-Serving “Self-Defense”

It has been argued by U.S. administrations that it is “justifiable self-
defense” to apply military force to preempt anticipated terroristic activity
or to retaliate against terrorists or against states that harbor, finance, or
train terrorists.136 In addition, abduction of “terrorists” or even common
criminals from abroad is argued also to be “justifiable self-defense.”137
Thus, the bombing of Tripoli, including the targeting of Qaddafi’s family,
was argued to be in “self-defense,” and, although Qaddati was missed, his
adopted baby girl and at least 100 civilian casualties were not.!38 It was
argued that the only judge of self-defense is the claimant. A decision to
take such measures of “selfjustified self-defense,” thus becomes per se
legal. No other branch of government and certainly no other nation or
institution may question it. We find ourselves making the same tired argu-
ment once again.!3

85-131; Judges, chs. 19 and 20: See also, e.g., I Kings 2: 28-34; Joshua 6:21 (when Jericho
fell to Israel, “they utterly destroyed all that was in the city, both man and woman,
young and old, and ox, and sheep, and ass, with the edge of the sword).

135 See authority cited supra note 134, and discussion in the text accompanying the
referenced notes. See also infra notes 136-181, and accompanying text relating to
attacks on innocents.

136 See Semour Hersh, Qaddafi Targeted, N.Y. TIMES MAGAZINE, Feb. 22, 1987;
RICHARD FALK, REVOLUTIONARIES & FUNCTIONARIES: THE DUAL FACE OF TERRORISM 73,
78,123,198 n.1 (1988) (over 100 civilian casualties in attack on Qadaffi’s compound).

137 See Oscar Schachter, Self-Judging Self-Defense, 19 CASE W. REs. J. INT'L L. 121,
122-23 (1987); Abraham Soafer, N.Y. TIMES, Jan. 19, 1986, at A4 and Jan. 28, 1986, at
A24, col. 4; John Walcott, Andy Pazstor, & David Rogers, Reagan Ruling to Let C.1.A.
Kidnap Terrorists Overseas Is Disclosed, WALL ST. J., Feb. 20, 1987, at 1, col. 6; O.C.
Findlay, Abducting Tervorists Overseas for Trial in the United States: Issues of International
and Domestic Law, 23 TEX. INT'L L.J. 1 (1988); United States v. Alvarez-Machain, 504
U.S. 655 (1992).

138 See Hersh, supra note 136; FALK, supra note 136, at 198 n.1.

139 See John Yoo, Using Force, 71 U. CHI. L. REv. 729, 730-31, 775 (2004) (charac-
terizing those who do not subscribe to anticipatory or preemptive, selfjustifying self-
defense, as taking a restrictivist,”doctrinal” position); John Yoo, International Law and
the War in Iraq, 97 AM. J. INT'L L. 563, 572-74 (2003) (arguing that test for self-defense,
today, is significantly more nuanced than Webster’s test in The Caroline); Ryan
Schildkraut, Note Where There are Good Arms, There Must be Good Laws: An Empirical
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One obvious practical danger of this attitude of self-justification is
that other nations or groups may utilize it as well. President George W.
Bush in his State of the Union Message in January 2002,'4 “warned” us
all about the “axis of evil>—North Korea, Iran, and Irag—suggesting that
a preemptive strike may not be out of order.!#! Does this rhetoric and
conduct help or hurt? Subsequent history bears out the horrid applica-
tion of the rhetoric. Could it prompt China, Iran, North Korea, Russia,
or some other nation, or group to “justify” a preemptive strike against the
United States? Has this action and rhetoric eroded the law of self-defense
so that groups or states that consider themselves at risk by the United
States “justify” similar conduct, through nuclear, chemical, biological, or
other weaponry of mass destruction? If self-justification replaces a neu-
tral rule of law for self-defense, and the former is elevated to the level of
legality, there is no rule of law in any crucial context.!4

A significant danger of this concept of self5justifying self-defense is
that, if it eviscerates the rule of law relating to self-defense, replacing it
with power and self-justification, all states, nations, or groups may claim
legality to any act that they wish to commit in the name of “self-defense.”

Assessment of Customary International Law Regarding Preemptive Force, 16 MINN. J. INT'L L.
193, 206-07 (2007). See also generally Allen S. Weiner, The Use of Force and Contemporary
Security Threats: Old Medicine for New Ills?, 59 STAN. L. Rev. 415 (2006); Mark L.
Rockefeller, The “Imminent Threat” Requirement for the Use of Preemptive Military Force: Is
It Time For a Non-Temporal Standard?, 33 DENV. J. INT'L L. & Pory 131 (2004); Jordan
Paust, Use of Armed Force against Tervorists in Afghanistan, Iraq and Beyond, 35 CORNELL
INT'L L.J. 533 (2002); Michael J. Glennon, The Fog of Law: Self-Defense, Inherence, and
Incoherence in Article 51 of the United Nations Charter, 25 HARV. J.L.. & PUB. PoL'Y 539,
546-49 (2002); Christopher Greenwood, International Law and the Pre-emptive Use of
Force: Afghanistan, Al-Qaida, and Irag, 4 SAN DIEGO INT'L L.J. 7, 11-18 (2003);
Christopher Clarke Posteraro, Intervention in Iraq: Towards a Doctrine of Anticipatory
Counter-Terrorism, Counter-Proliferation Intervention, 15 FLA. J. INT'L L. 151, 179-85 (2002);
Miriam Sapiro, Iraq: The Shifting Sands of Preemptive Self-Defense, 97 Am. J. INT'L L. 599
(2003); Michael N. Schmitt, Preemptive Strategies in International Law, 24 MICH. J. INT'L
L. 513, 528-45 (2003); William H. Taft IV & Todd F. Buchwald, Preemption, Iraq, and
International Law, 97 AM. J. INT'L L. 557 (2003).

110 President’s Address Before a Joint Session of the Congress on the State of the
Union, Jan. 20, 2004, 39 Weekly Comp. Pres. Doc. 109, 115 (Jan. 28, 2003), available
at http://www.gpoaccess.gov/wcomp/2002.html, and http://www.whitehouse.gov/
news/releases/2004/01/20040120-7.html; see also The National Security Strategy of the
United States of America (Sept. 17, 2002), reprinted in 41 1.L.M. 1478 (2002).

141 See Sean D. Murphy, Brave New World: The Doctrine of Preemptive Self-Defense, 50
VILL. L. REV. 699, 701 (2005); referenced in Schildkraut, supra note 139, at 201-02.

142 Schachter, supra note 137, at 121, 122-23.
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If one has the power to succeed, one is “justified.” It is fearsome that this
is the current view of international law and self-defense held by many
leaders in the world. Another danger is what such a self-defining vision
of self-defense might do to democratic constitutional order. It is a denun-
ciation of the rule of law over the rule of power. It assumes a dangerous
perception of the separation of powers tending toward accepting exec-
utive branch absolutism. We see this eroding the idea of the checks and
balances and separation of powers in the U.S. Constitution.!# Acce-
ptance in the United States of so-called “extraordinary renditions” abduc-
tion of individuals to be sent out for torture as “legal mechanism”
provides a good example.!#* It is worth noting that much of the abuse
of the criminal justice system in the United States and elsewhere today
is based on a “war against terrorism,” a “war against drugs” or a “war
against crime.”

A Gomparative Excursus

Selfjjustified self-defense is strikingly similar to the ancient Russian,
than the former Soviet, the current Russian, and ancient Germanic
notions of “necessary defense.” The ancient German concept of das Recht
combined with that of “necessary defense” (Notwehr)'* and the former

143 See generally The Constitution Project, Deciding to Use Force Abroad: War Powers in a
System of Checks and Balances (2005), available at http://www.constitutionproject.
org/pdf/War_Powers_Deciding_To_Use_Force_ Abroadl.pdf; cf. Mark A. Drumbl,
Victimhood in Our Neighborhood: Terrovist Crime, Taliban Guilt, and the Asymmetries of the
International Legal Order, 81 N.C. L. REv. 1, 27-48 (2002) (addressing self-defense in
international law).

144 See generally THE TORTURE PAPERS: THE ROAD TO ABU GHRAIB (Karen Greenberg
etal. eds., 2005). See, e.g.;, Complaint at 20-25, El-Masri v. Tenet, 437 F. Supp. 2d 530
(E.D. Va. 2006) (No. 1:05-cv-01417); Petition for Writ of Habeas Corpus at 2, 16, Omar
v. Harvey, 416 F. Supp. 2d 19 (D.D.C. 2006) (No. 1:05-cv-02374). Cf.,, Craig Whitlock,
U.S. Won't Extradite CIA Agents for Kidnap Charges in Italy, WASH. PoST, Feb. 28, 2007,
(Bus. Sec.) (Pg. Unavail. Online), 2007 WLNR 3873235. But see Curtis A. Bradley, Jack
L. Goldsmith & David H. Moore, Sosa, Customary International Law, and the Continuing
Relevance of Erie, 120 HARv. L. REv. 869 (2007) (providing a functional apologia for the
“constitutionality” of the practice).

145 See former StGB, § 53 (1986). See also Mordechai Kremnitzer, The Landau
Commission Report—Was the Security Service Subordinated to the Law, or the Law to the
“Needs” of the Security Service?, 23 IsR. L. REV. 216, 247 (1989); Mordechai Kremnitzer &
Khalid Ghanayim, in Symposium: Twenty-Five Years of George P. Fletcher’s Rethinking
Criminal Law Proportionality and the Aggressor’s Culpability In Self-Defense, 39 TULSA L. REv.
875, 888-89 n.56 (2004) (noting that Kant’s position is to require culpability in the
assailant or aggressor), referencing IMMANUEL KANT, PART IV. KANT ON THE META-
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Soviet Union’s idea of the same principles (neobxodimaja oborona),'* also
resting on the notion of “social dangerousness” provide that any right or
defendable interest, from life to personal honor, receive the same degree
of protection and privilege. The only question is whether a right or inter-
estis threatened. If one is threatened, good social order is equally threat-
ened. “Necessary defense,” therefore, is triggered. Any force necessary to
prevent the invasion of the right or interest, and the concomitant
destruction of “good order,” is justified.!47

In both the German and Russian conceptualization of “necessary
defense,” the ideas of “Legal Order” (die Rechtordnung) and social dan-
gerousness (and protivopravnost) identify “necessary defense” and “social

PHYSICS OF MORALS: VIGILANTIUS'S LECTURE NOTES, in LECTURES ON ETHICS 279-80
(Peter Heath & J.B. Schneewind eds., Peter Heath trans., 1997); also referencing
CLAUS ROXIN, STRAFRECHT ALLGEMEINER TEIL [CRIMINAL LAW: THE GENERAL PART], 2
Auflage 535-39, 558 (Muenchen 1994) (“Culpability has but one function in regard
to an offense, and that is the justification of punishment. According to this argument,
the aggressor’s culpability is not a necessary precondition to self-defense. In self-
defense, the right is manifested against the wrong”) (In Notwehr wird das Recht gegeniiber
dem Unrecht behauptet) ), Kremnitzer & Ghanayim, supra at 878 n.15; and Boaz Sangero,
A New Defense for Self-Defense, 9 BUFF. CRIM. L. REv. 475, 516 n.112 (2006).

146~ See former Ugolovnyj Kodeks, R.S.F.S.R. Part 25, § 13 (anticipating “socially dan-
gerous action or inaction); Jeffrey Kahn, The Search for the Rule of Law in Russia, 37 GEO.
J. INT'L L. 353, 383 (2006).

147 See George Fletcher, Proportionality and the Psychotic Aggressor: A Vignette in
Comparative Criminal Theory ch. 9, in STUDIES IN COMPARATIVE CRIMINAL LAw, at 123,
123-27 (E. Wise &G. Mueller eds., 1975). Critics of George Fletcher’s arguments on
necessary defense in relation to the insane aggressor include: Mordechai Kremnitzer
& Khalid Ghanayim, in Symposium: Twenty-Five Years, supra notel45, at 888-89 n.56
(2004) (noting that Kant’s position is to require culpability in the assailant or aggres-
sor), referencing KANT, supra note 145, at 279-80; also referencing ROXIN, supra note
145, at 535-39, 558 (“Culpability has but one function in regard to an offense, and
that is the justification of punishment. According to this argument, the aggressor’s cul-
pability is not a necessary precondition to self-defense. In self-defense, the right is
manifested against the wrong”) (In Notwehr wird das Recht gegeniiber dem Unrecht
behauptet) ), Kremnitzer & Ghanayim, supra at 878, n.15; and Sangero, supra note 145,
at 516 n.112. My sense is that these critics would agree with the view that a full-blown
acceptance of “necessary defense” in the context of I’ordre public, is dangerous. See
authority in this note and Kremnitzer, supra note 145, at 216, 247. In relation to inter-
national law, see Judith Gardam, Necessity and Proportionality in Jus ad Bellum and Jus in
Bello, in INTERNATIONAL LAwW, THE INTERNATIONAL COURT OF JUSTICE, AND NUCLEAR
WEAPONS 275 (Laurence Boisson de Chazournes & Philippe Sands eds., 1999)
(detailed analysis of necessity and proportionality in relation to jus ad bellum and jus
in bello).
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defense” with protection of the legal order itself in its entirety.!48 Thus,
justification for attacks on the Sudetenland, Poland, etc., at the begin-
ning of World War II, as well as the attempted “elimination” of many per-
ceived “threats” to the legal order, such as the Jewish population, the
Roma, “deviates,” the insane or otherwise “mentally deficient,” or similar
enemies of the Third Reich, were justified in the name of self-justified
“necessary defense.”!* Justice Black, joined by Justice Douglas, dissent-
ing in Shaughnessy v. United States ex rel. Mezei, wrote:

No society is free where government makes one person’s liberty
depend upon the arbitrary will of another. Dictatorships have
done this since time immemorial. They do now. Russian laws of
1934 authorized the People’s Commissariat to imprison, banish
and exile Russian citizens as well as “foreign subjects who are
socially dangerous.” Hitler’s secret police were given like powers.
German courts were forbidden to make any inquiry whatever as
to the information on which the police acted. Our Bill of Rights
was written to prevent such oppressive practices.!5

148 Fletcher, supra note 147, at 140. France was much the same. See Olivier Cachard,
Translating the French Civil Code: Politics, Linguistics and Legislation, 21 CONN. J. INT'L L.
41 (2005) (“During the nineteenth century, some authors gave a very vague definition
of the expression ‘lois de police et de surete,” which seemed to include different types
of legislation, including criminal law and public order.”). See Charles Demolombe,
Cours de Code Napoleon q 83 (Paris, Imprimerie generale 1871):

Sous ce mot lois, il faut comprendre non-seulement les lois proprement dites,
mais les ordonnances, r glements ou arr tes, rendus par les autorites compe-
tentes comme les prefets, les maires dans les limites de leurs attributions. Le
caract re de ces lois, ou plutot, en general de ces regles obligatoires, est d’or-
dinaire facile a reconna tre; elles ont pour but la surete des personnes et des
proprietes, le bon ordre, la salubrite publique; elles repriment les crimes, les
delits et les contraventions. Mais je crois qu’il faut aller plus loin, et que cet
article doit s’entendre, dans un sens plus vaste, de tout ce qui concerne I’or-
dre public, I'interet public.

149 Dostoyefsky presents this with his usual genius through Raskolnikov’s attempts
to justify his slaughter of the old malevolent pawnbroker, Aliona Ivanova, as a revolu-
tionary blow against capitalism and a call to destroy the Czarist rule in Russia. FYODOR
DOSTOYEFSKY, CRIME AND PUNISHMENT (Penguin Classics 1968). See Thomas Franck &
Scott Senecal, Porfiry’s Proposition: Legitimacy and Terrorism, 20 VAND. J. TRANSNAT'L L.
195, 197 (1987). See also Fletcher, supra note 147.

150 Shaughnessy v. United States ex rel. Mezei, 345 U.S. 206, 217-18 (1953) (Black,
J., dissenting), quoted in Elliot Walker, Note, Safe Harbor: Is Clark v. Martinez the End of
the Voyage of the Mariel?, 39 CORNELL INT'L L.J. 121, 129 n.64 (2006).
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The same thing has occurred in Stalinist USSR, Bosnia, Rwanda, Kosovo,
Tibet, East Timor, Sierra Leone, the Democratic Republic of the Congo,
and so it goes.

The danger of the statist version of ['ordre public in comparison to
“lordre public internationale” is noted by Professor Leila Sadat:

State sovereignty is the principle organizing premise of the
world’s legal order. However, to the extent that national and
international legal orders, each autonomous in their own right,
exist in a mutually reinforcing, even symbiotic relationship, it
would seem deeply problematic to argue that states alone are the
ultimate repositories of the international community’s prescrip-
tive and adjudicative jurisdictional capacities. Rather, as
European scholars suggested during the post-war period, the
international community may assert jurisdiction over a problem
if it affects a fundamental interest of the international commu-
nity or lordre public international.>!

The policy of selfjustified self defense and the cliche, “one person’s
terrorist is another’s freedom fighter,” are really a propagandistic appro-
priation!%? of the law that actually should be allowed to condemn terror-
ism by all who commit it. Counter-terrorism today seems to have
deteriorated to violent vigilante justice against anyone or group even
loosely connected to the claimed enemy. Innocents suffer, are maimed,
and killed. Nationalistic rhetoric is that terrorism and such crimes are
committed only by “the enemy.” The enemy, including anyone remotely
associated with them, is demonized as evil and to be eliminated.
Obviously, when the leaders of all sides use this propaganda to convince
their people, brute power and violence are accepted as the only efficient
international relations. The rule of law and constitutional or human
rights protections are eviscerated.

151 Leila Nadya Sadat, Exile, Amnesty and International Law, 81 NOTRE DAME L. REV.
955, 977 (2006), referencing Georges Levasseur, Les Crimes Contre ’Humanité et le
Probleme de lewr Prescription, 93 J. DROIT INT'L 259, 267 (1966) (Fr.).

152 See generally RICHARD FALK, REVOLUTIONARIES AND FUNCTIONARIES: THE DUAL FACE
OF TERRORISM 140 (1988).
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Vil. TERRORISM, TORTURE, AND THE UNITED STATES—
WHAT DANGERS FACE OUR CONSTITUTIONAL REPUBLIG?

Propagandistic Appropriation!53 of the Term Terrorism and of the Law
on Terrorism

W.H. Auden, In Time of War, Commentary, from Journey to War (1939) !5+

Leave truth to the police and us; we know the good;
We build the Perfect City time shall never alter;
Our Law shall guard you always like a cirque of mountains
Your ignorance keep off evil like a dangerous sea; . . .

We delude ourselves if we think that we do not commit terrorism or
if we believe that we may use terrorism or terrorist tactics, because we
have justice, goodness, or God on our side. “Enemies” are usually equally
deluded. If we are truly interested in limiting terrorism, we must define
terrorism in a manner that does not excuse or exclude our own con-
duct.!® To define or characterize terrorism on the basis of the ends
sought is misguided and self-defeating. Finally, the claim that because
others commit terrorism, we may do the same is self-destructive.

Mario Vargas Llosa uses his novel, The Feast of the Goat, to illustrate
the dangers of what Professors Dershowitz and others suggest ought to
become official practice and John Yoo helped make official U.S. policy.156
Generalissimo Trujillo’s Minister of the Armed Forces, General Jose Rene
(Pupo) Roman Fernandez, reflects on torture in La Cuarenta, where he
thought he was being taken:

He had even been present, . . . when one of those being inter-
rogated, Dr. Tejeda Florentino, sitting on the grotesque

153 Richard Falk used this term throughout his book, REVOLUTIONARIES, supra note
152.

154 From Auden, In Time of War, Commentary, from Journey to War, supra note 2.

155 S§ge CHRISTOPHER L. BLAKESLEY, TERROR AND ANTI-TERRORISM: A NORMATIVE AND
PRACTICAL ASSESSMENT 19-38, 213-24 (2006).

156 See Luban, Liberalism, Torture, and the Ticking Time Bomb, supra note 15;
BLAKESLEY, TERROR AND ANTI-TERRORISM, supra note 155, at 279-94; David Luban, The
Defense of Torture, supra note 15. See also Bassiouni, supra note 15; Monbiot, supra note
15; Goodman, supra note 15.
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Throne—a seat from a jeep, pipes, electric prods, bullwhips, a
garrote with wooden ends for strangling the prisoner as he
received electric shocks—was mistakenly electrocuted by a SIM
technician, who released the maximum voltage.157

General Pupo Roman was tortured in a house also equipped with a
throne. They had kept Roman “mounted” (a moribund term formerly
used in Voodoo ceremonies in which they were drained of themselves
and occupied by spirits):

[TThey stripped him and sat him on the black seatin a . .. win-
dowless, dimly lit room. The strong smell of excrement and
urine nauseated him. The seat, misshapen and absurd with all its
appendages, was bolted to the floor and had straps and rings for
the ankles, wrists, chest, and head. Its arms were faced with cop-
per sheets to facilitate the passage of the current. A bundle of
wires came out of the Throne and led to a desk or counter,
where the voltage was controlled. In the sickly light, as he was
strapped into the chair, he recognized the bloodless face of
Ramfis [Rafael Trujillo’s son]. . . . Ramfis moved his head and
Pupo felt himself thrown forward with the force of a cyclone.
The jolt seemed to pound all his nerves, from his head to his
feet. Straps and rings cut into his muscles, he saw balls of fire,
sharp needles jabbed into his pores. He endured it without
screaming, he only bellowed. . . . Between sessions they dragged
him, naked, to a damp cell, where buckets of pestilential water
made him respond. To keep him from sleeping they taped his
lids to his eyebrows with adhesive tape. ... At. .. times they
stuffed inedible substances into his mouth; at times he detected
excrement, and vomited. In a rapid descent into sub-humanity,
he could keep down what they gave him. . . . [Later] they
removed the tape, ripping off his eyebrows. . . . and a drunken,
joyful voice announced: “Now you’ll have some dark, so you’ll
sleep real good.” He felt the needle piercing his eyelids. He did
not move while they sewed them shut. . . . When they castrated
him, the end was near. They did cut off his testicles with a knife
but used a scissors, while he was on the Throne. . .. They stuffed
the testicles into his mouth, and he swallowed them, hoping with
all his might that this would hasten his death.158 . .,

157 LLOSA, supra note 17, at 328.

158 Id. at 329-31.
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Another former Trujillista stalwart who had joined the conspir-
acy to assassinate the Goat was Miguel Angel Baez Diaz, after
being tortured like Pupo Roman and then received the follow-
ing treatment. “[When they were near starvation], a pot with
pieces of meat was brought to them . . . Baez . . . gulped it down,
choking, eating with both hands until they were full . . . [The
jailer came in and] . . . confronted Baez Diaz: ‘General Ramfis
Trujillo wanted to know if eating [your] own son didn’t make
[you] sick?’”159

Dashiell Hammett also provides a warning: “Play with murder [we
can insert torture or terrorism] enough and it gets you one of two ways.
It makes you sick, or you get to like it.”1%0 Camus does the same and pro-
vides a remedy: “[E]ven if murder is in the nature of man, the law is not
intended to reproduce that nature.”!%1 A survivor of an Argentine torture
camp during the “Dirty War,” Lisandro Raul Cubas, has written poig-
nantly about the impact of torture on its victim. “La tortura psicologica . . .
es tanto o mas terrible que la fisica, aunke sean dos cosas que no se pueden com-
parar ya que una procura llegar a los umbrales del dolor. La capucha procura la
desesperacion. 162 Members of radical movements have taken to slitting the
throats or beheading captured civilians, journalists, or soldiers, as sick
“advertisements” for their pretended “cause.” This conduct is criminal.
So is torture. So is indiscriminate bombing of civilians. The danger is
equally as grave to the soul of the torturer, war criminal, or terrorist, and
the soul of the nation that accommodates it.

The United States and Torture!63

Vigilance is required, but has been missing, against governmental
overreaction to and abuse of the people’s fears of “terrorism.” Whether
governmental overreaction and abuse takes place at home or abroad, it

159 Id. at 339.
160 DASHIELL HAMMETT, RED HARVEST 102 (1929).

161 Albert Camus, Reflections on the Guillotine, supra note 113; from the essay,
Reflexions sur la Peine Capitale (1957).

162 “Psychological torture is much worse than physical torture, although they are
two things that cannot be compared because one strives to reach the limits of pain and
the other produces desperation, anguish, and madness.” Quoted and translated in The
Human Rights Brief, Center for Human Rights and Humanitarian Law, Washington
College of Law, American University, Mar., 2006, http://www.wcl.american.edu/
humanright/center.cfm, at 30.

163 See authority cited supra notes 155 and 156.
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erodes our constitutional liberty in the name of fighting terrorism, pro-
viding security, or protecting “the homeland.” If we use terrorism to
“fight” terrorism, we are terrorists. Hence, the “homeland,” our consti-
tutional republic, and our Constitution become victims to our own and
other’s terrorism. When we descend to the level of simple vengeance, or
to become so fearful and overwrought, we lose our moorings. We have
allowed our leaders to manipulate our fear of terrorism to the point that
we have acquiesced in the erosion of our morals, our constitutional legal
system, and our very sense of right and wrong. Michael Ignatieff writes:
“we need to widen out our reflections, think about the moral nihilism of
torture and why—this is the most painful question—torture remains a
temptation, even a supposed necessity, in a war on terror.”16+ Michael
Ignatieff also makes this point about torture: “For torture, when com-
mitted by a state, expresses the state’s ultimate view that human beings
are expendable. This view is antithetical to the spirit of any constitutional
society whose raison d’etre is the control of violence and coercion in the
name of human dignity and freedom.”!6> Ignatieff’s statement about the
moral nihilism of torture!6¢ is important, especially as some call for its
legalization and regulation, and Congress legalizes it.167 The law cannot

164 Ignatieff, supra note 11. Cf. Michael Ignatieff, Essay: If Torture Works . . ., 121
PROSPECT MAGAZINE, Apr. 1, 2006, available at http://www.prospectmagazine.co.
uk/article_details.php?id=7374, extracted from MICHAEL IGNATIEFF, TORTURE: DOES IT
MAKE Us SAFER? IS IT EVER OK?, (Kenneth Roth & Minky Worden eds., 2006). See also
Jonathan H. Marks, 9/11 + 3/11 + 7/7 = 2 What Counts in Counterterrorism, 37 COLUM.
Hum. RT18. L. REV. 559, 560 (2006) (noting that “[d]espite the smaller scale of these
attacks, they have the potential to generate widespread fear and anger. This article
builds on new work in behavioral law and economics to show how these emotional
responses can generate systematic biases that motivate and direct counter-terrorism
policy. These biases should be cause for concern, not least when they lead us to adopt
policies that are more burdensome on others instead of those that are most effective
at preventing further attacks. Not surprisingly, policies which impose burdens on oth-
ers—and therefore appear less costly—tend to interfere with civil liberties.”).

165 Ignatieff, supra note 11.
166 7.

167 See, e.g., DERSHOWITZ, supra note 13, at 477. A segment of CBS News’s “60
Minutes” program broadcast Sunday, January 20, 2002, featured law professor Alan
Dershowitz, who argued the position that he has earlier promoted strenuously since
September 11, 2001, that the use of torture by law enforcement officials should be
sanctioned in certain cases, such as acts of terrorism. He argues that torture is
“inevitable” in such cases and that it would be better to have procedures in place to
regulate it. Kenneth Roth, executive director of Human Rights Watch, was also inter-
viewed for the program and disagreed just as vigorously with Professor Dershowitz. See
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accommodate moral nihilism, which renders the rule of law a tool of
nihilism. Those who take the decision to violate our values in the name
of “security” or “anti-terrorism,” or “democracy” must not be allowed to
devalue our law and morals by being given impunity. If the law condones
such actions, the law itself is corrupted.

Professor Alan Dershowitz may be correct that torture will always
occur in stressful times. He is wrong, however, that the proper adapta-
tion to this “reality” is to “regulate” torture, which is to say, to legitimize
it. If we allow Congress or our judiciary to be complicit in torture or ter-
rorism, we enshrine that conduct as legal, as moral, as representing
what we are. Justice Jackson’s dissent in the Koramatzu case is apt for
this point, especially his quotation of Cardozo’s aphorism: “[a]n
enshrined rule ‘will expand to the limits of its logic’.”168 Thus, the issue
of “allowing” torture is a matter of principle, of moral standards, and
the value of the rule of law.169

also Wallace & Kutrip, supra note 13. But see Luban, Liberalism, Torture, and the Ticking
Time Bomb, supra note 15; BLAKESLEY, TERROR AND ANTI-TERRORISM, supra note 155, at
Ch. 11, at 279-294; Luban, The Defense of Torture, supra note 15. See also Monbiot, supra
note 15; Goodman, supra note 15.

168 Korematsu v. United States, 323 U.S. 214, 65 S. Ct. 193, 89 L. Ed. 194 (1944),
Justice Jackson’s dissenting opinion, at 323 U.S. 242, 246, quoting Cardozo’s aphorism,
BENJAMIN CARDOZO, THE NATURE OF THE JUDICIAL PROCESS, at 51 (William S. Hein, &
Co., 1921).

169 See THE TORTURE PAPERS: THE RoAD TO ABU GHRAIB 172, 172 (Karen ]J.
Greenberg & Joshua L. Dratel eds., 2005) [hereinafter THE TORTURE PAPERS], refer-
enced and discussed in W. Bradley Wendel, Legal Ethics and the Separation of Law and
Morals, 91 CORNELL L. REv. 67, 68, n.1, 114-15 n.173 (2005), also noting the follow-
ing: Powell’s objections are succinctly presented in a memo to Alberto Gonzales. See
Memorandum from Colin L. Powell, Sec’y of State, to Alberto R. Gonzales, Counsel
to the President (Jan. 26, 2002), in THE TORTURE PAPERS, supra, at 123, 122-25.
According to sources at the State Department, Powell “hit the roof” when he read the
analysis prepared by Justice Department lawyers. See John Barry et al., The Roots of
Torture, NEWSWEEK, May 24, 2004, at 26, 31. The State Department’s Legal Advisor also
objected to the decision not to apply the Geneva Conventions to the conflict in
Afghanistan. See Memorandum from William H. Taft, IV, Legal Advisor to the State
Dep’t, to Alberto R. Gonzales, Counsel to the President (Feb. 2, 2002) [hereinafter
Feb. 2, 2002, Taft Memorandum], in THE TORTURE PAPERS, supra at 130. See also TOR-
TURE: A COLLECTION (Sanford Levinson ed., 2004); THE CONSTITUTION IN WARTIME:
BEYOND ALARMISM AND COMPLACENCY (Mark Tushnet ed., 2004); JEAN STEFANCIC &
RICHARD DELGADO, HOW LAWYERS LOSE THEIR WAY (2005); Bassiouni, supra note 15. See
some of the interesting comments have been entered on http://prawfsblawg.
blogs.com/prawfsblawg,/2006,/06,/ kahan_on_goldsm.html.
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Torture and terroristic conduct must be recognized and treated as
criminal. The law must not condone the conduct, even if an executive or
Congress ultimately pardons, or if any of the three branches of govern-
ment mitigates the punishment of a perpetrator. The pardoner must also
be accountable for pardoning someone who has tortured or committed
an act of terrorism. Failure to hold those who commit such acts degrades
us, makes us complicit, and eviscerates all that we and our constitutional
republic should stand for. When a perpetrator is acting in our name, the
principles of our democratic society and the rule of law require con-
demnation and clarity.

The similarities are striking between anti-terrorism measures, includ-
ing torture, and terrorism itself—or between the legal and moral justifi-
cations for anti-terrorism measures and the manifestos or self-righteous
calls for vengeance, which claim to justify terrorism—to fight a just cause.
Frighteningly, some legislators, judges, scholars, and common people on
all sides are willing to justify, or at least excuse or ignore, conduct that
is morally repugnant, illegal, and dangerous to their own interests.
Terrorism and reaction (or over-reaction) to it strains the very core of a
constitutional republic and, it seems, cause many who have professed to

[IIn the Torture Memo, everything was shaky, from top to bottom, and the result-
ing conclusions, when implemented by the recipient, had very clear, direct and tragic
consequences. . . . NEWSWEEK,
http://www.msnbc.msn.com/id /11079547 /site/newsweek/, establishes the time-line.

Posted by “transatlanticlawyer,” June 6, 2006. Brad Wendel writes:

As suggested in the post by transatlanticlawyer, there is a difference between argu-
ing for reasonable interpretations of legal norms to permit your client to do what it
wants, and the style of interpretation engaged in by Yoo and Bybee. The Yoo/Bybee
style is unconcerned with what a reasonable lawyer or judge would believe the law to
mean; their only concern is to find some barely non-frivolous basis for unlimited lati-
tude in the treatment of detainees. Here’s where many lawyers respond, what’s wrong
with that? The answer is that it may be permissible (if not a very good idea, tactically
speaking) to urge barely non-frivolous arguments in litigation, where there is an adver-
sary and an impartial referee, but transactional and counseling practice is very differ-
ent. Without adversarial checking, a lawyer in a counseling setting is in effect a private
law-giver with respect to the client. Thus, it is completely disingenuous to claim to be
justified with respect to litigation standards when one is acting in a counseling role.
The role of any lawyer in a counseling role—not just a government lawyer in a poli-
cymaking office like OLC—is to tell the client what the law is, not what it might be in
cloud-cuckoo-land if a judge accepted a whole string of highly implausible textual
arguments, completely ignoring the substantive meaning of those texts.

See analysis of this case and the question of moral and legal responsibility in W.
Bradey Wendel, Legal Ethics and the Separation of Law and Morals, 91 CORNELL L. REV.
67 (2005).
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be libertarians to decide that abuse, even torture, is appropriate or
acceptable under extreme circumstances, such as that caused by the
September 11 attack. Some, claiming to represent a “liberal” perspective
and others claiming a “conservative” point of view (if those terms have
any meaning today), have argued that the institution of military com-
missions for Guantanamo is constitutional and wise.!”’ The U.S. Supreme

170 Congress enacted the Military Commissions Act of 2006, Pub. L. No. 109-366,
120 Stat. 2600 (2006) (authorizing prosecution of “alien unlawful enemy combatants
engaged in hostilities against the United States” by military commissions and precludes
habeas corpus review by the civilian courts); 10 U.S.C.A. § 821; 5 U.S.C.A. § 551 (West
1998 & Supp. 2006); Ronald D. Rotunda, The Detainee Cases of 2004 and 2006 and Their
Aftermath, 57 SYRACUSE L. REv. 1 (2006). See Bradley, Goldsmith & Moore, supra note
144 (providing a functional apologia for the “constitutionality” of the practice). Ruth
Wedgwood argued for military commissions for Walker-Lindh: “As a ‘battlefield
detainee,” Walker “has no more right to a lawyer than any other al-Qaida member, said
Ruth Wedgwood, [a]ny information he revealed could be used in military commis-
sions that might try other terrorism suspects, Wedgwood added.” SEATTLE TIMES, Dec.
20, 2001, at A3 News, Close-Up; Jim Puzzanghera, The Case of “Taliban John: Treason
Among Options for Charging American 2001 WL 3530877; Charles Lane, Walker’s Case
Poses Novel Legal Issues; Taliban Suspect’s Detainment Overlaps Geneva Convention, Fifth
Amendment, WASH. PosT, Dec. 20, 2001, at A25, available at WL 31544095; Ruth
Wedgwood., Commentary: The Case for Military Tribunals, WALL ST. J., Dec. 3, 2001. See
also Akhil Reed Amar, War Powers: Is Bush Making History?, TIME MAGAZINE, Nation,
Dec. 3, 2001. Cf. Neal K. Katyal & Laurence H. Tribe, Waging Way, Deciding Guilt: Trying
the Military Tribunals, 111 YALE L.J. 1259 (2002) (arguing that without a declaration of
war, the executive order establishing military commissions is invalid). The arguments
for use of military commissions are challenged by George P. Fletcher, in War and the
Constitution, AM. PROSPECT, Jan. 1, 2002, at 26, referring to Ex parte Milligan, as being
the proper precedent, not the aberrational and embarrassing decisions of (generally
cited as authority); Ex parte Quirin, 317 U.S. 1 (1942); and Yamashita v. Styer, 327 U.S.
1 (1946) (almost never cited, as it is far too embarrassing); and by Harold Hungju
Koh, Editorial, TIME MAGAZINE, available at http://www.time.com/time/nation/arti-
cle/0,8599,186581,00.html. See also James W. Smith III, A Few Good Scapegoats: the Abu
Ghraib Courts-Martial and the Failure of the Military Justice System, 27 WHITTIER L. REv. 671
(2006); Carlton E.W. Larson, The Forgotten Constitutional Law of Treason and the Enemy
Combatant Problem, 154 U. PA. L. REv. 863, 864—65 nn.1 and 2 (2006), citing and quot-
ing the following, while disagreeing with both the “liberal” and the”conservative” posi-
tions: “Liberal:” Wayne McCormack, Military Detention and the Judiciary: Al Qaeda, the
KKK and Supra-State Law, 5 SAN DIEGO INT'L L.J. 7, 71 (2004) (“Until the international
community defines terrorist crimes as being violations of the ‘law of war,” the U.S. sys-
tem should commit that these persons be tried in civilian courts rather than by mili-
tary commissions . . . because there is no coherent distinction between the alleged
terrorist and the ordinary street criminal.”); Jordan J. Paust, Post-9/11 Ouverreaction and
Fallacies Regarding War and Defense, Guantanamo, the Status of Persons, Treatment, Judicial
Review of Detention, and Due Process in Military Commissions, 79 NOTRE DAME L. REv. 1335,
1342 (2004) (“[A]lny conflict between the United States and al Qaeda as such cannot
amount to war or trigger application of the laws of war.”); Kenneth Roth, The Law of
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Court raised questions about military commissions in relation to
Guantanamo.!7!
Some Courageous Attorneys Challenged Administration Practices

Attorneys in the Judge Advocate General (JAG)!72 Corps, many at the
top of this juridical corps, and some attorneys in the Department of

War in the War on Terror, FOREIGN AFF., Jan.—Feb. 2004, at 2, 7 (“War rules should be
used in [cases away from the traditional battlefield] only when no law-enforcement
system exists, . . . not when the rule of law happens to produce inconvenient results.”).
“Conservative:” Thomas L. Hemingway, In Defense of Military Commissions, 35 U. MEM.
L. Rev. 1, 2 (2004) (“In short, [the conflict with Al Qaeda] is a real, not a metaphori-
cal, war. The criminal paradigm . . . is thus inapplicable.”); Derek Jinks, September 11
and the Laws of War, 28 YALE J. INT'L L. 1, 38 (2003) (“[TThe September 11 attacks con-
stituted the initiation of an ‘armed conflict’ within the meaning of . . . the Geneva
Conventions.”); John C. Yoo & James C. Ho, The Status of Terrorists, 44 VA. J. INT'L L.
207, 211 (2003) (“As a matter of domestic law, the President’s finding [that the
September 11 attacks placed the United States in a state of armed conflict] settles the
question whether the United States is at war.”); John C. Yoo, War and the Constitutional
Text, 69 U. CHI. L. REv. 1639, 1683-84 (2002) (rejecting the contention that the use
of military force requires congressional approval on the grounds that such an
approach is too inflexible and unwieldy to effectively counter threats to national secu-
rity). Also citing Louis FISHER, MILITARY TRIBUNALS AND PRESIDENTIAL POWER 9 (2005)
Rosa Ehrenreich Brooks, War Everywhere: Rights, National Security Law, and the Law of
Armed Conflict in the Age of Terror, 153 U. PA. L. REv. 675, 725-29 (2004) (arguing that
“binary distinctions between war and peace are no longer tenable”). See also Mark
Tushnet, Emergencies and the Idea of Constitutionalism, in THE CONSTITUTION IN WARTIME:
BEYOND ALARMISM AND COMPLACENCY 39 (Mark Tushnet ed., 2004).

171 Hamdan v. Rumsfeld, 126 S. Ct. 2749 (2006) (Hamdan II). See also Zagaris, Counter-
Tervorism, supranote 7, discussing Ali Saleh Kahlah Al-Marri v. Commander S.L. Wright, No.
06-7427 (4 Cir. Nov. 20, 2006); United States v. Al-Marri, No. 03-cr-94-VM-1, Criminal
Complaint (S.D.N.Y. Jan. 22, 2003). Also note that the Canadian Supreme Court unan-
imously overturned terrorist detention procedures. Charkaoui v. Canada (Citizenship and
Immigration), 2007 SCC 9; Zagaris, Canadian Supreme Court, supranote 7.

172 Osiel, The Banality of Good, supra note 18, at 1751, 1852-53, and nn.470-474,
writes about the JAG Corps:

As licensed lawyers, they have had considerably more formal education than
most officers, with their compensation in part determined accordingly. Their
years of higher civilian education generally exceed even higher-ranking offi-
cers who seek their counsel on humanitarian law.

As lawyers, JAG officers are also members of a learned profession whose civil-
ian ranks they may soon expect to join and whose nonmilitary norms have con-
siderable purchase upon them. Their relative independence from even civilian
superiors at high levels in the U.S. Defense Department was recently made
apparent, for instance, in the public disclosure by active duty JAGs of their pro-
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Justice and other agencies courageously challenged the Bush adminis-
tration’s wanton misreading of both international and U.S. domestic law.
The military attorneys argued, in sharp contrast to previous reports of
military investigations, that the “aggressive interrogation techniques”
used at Guantanamo and elsewhere were in violation of the Army Field
Manual on interrogation.!” The recent law makes the field manual the
legal standard for all U.S. military interrogation practices, which must
not include cruel, inhuman, or degrading treatment, however that is
defined.!7 President Bush, himself, however, has suggested that he may
ignore that legislation, like any other, when it comes to his view and deci-
sion that “national security” or maybe even just foreign affairs necessitate
it.17> This position is still consistent with the noted position in the infa-

fessional disagreement with civilian White House and Defense Department
lawyers about interpretation of the Anti-Torture Convention in its application
to Al Qaeda detainees.

Citing for this latter point, Barry et al., supra note 169, at 28, 32.

173 See Josh White, Military Lawyers Say Tactics Broke Rules, WASH. POST, Mar. 16, 2006,
at Al3, available at http:/ /www.washingtonpost.com/wp-dyn/content/article/2006/
03/15/AR2006031502299.html. Wendel, supra note 169, at 68, n.1, 114-15, n.173,
notes that in July 2005, “a series of memos from high-ranking military lawyers in the
services’ Judge Advocate Generals (JAG) Corps were declassified.” See
http://balkin.blogspot.com/ jag.memos.pdf [hereinafter JAG Memos]. These memos
raised a number of objections to the legal analysis put forward by the Justice
Department, Office of Legal Counsel (OLC) lawyers, referenced in notes 144 and 169
supra and accompanying text. One recurring theme is that removing the protection
of the Geneva Conventions from any category of detainees will jeopardize American
service personnel in future conflicts. See id. The JAG Memos emphasize that the U.S.
military has historically taken the moral high ground in its operational conduct,
regardless of whether this conduct is reciprocated by the enemy. See id.

174 See White, supra note 173.

175 For example, “after the President signed into law Senator John McCain’s legis-

lation to prohibit the cruel, inhuman, and degrading treatment of detainees, a bill the
President claimed to support in its final form, he asserted his right to interpret the bill
consistent with his authority as Commander-in-Chief—in effect, to ignore the law if he
deems necessary.” Harman And Conyers Demand Administration Rescind Patriot Act
“Signing Statement,” Government Press Releases via FDCH, GOVPR (No Page), Mar. 28,
2006, available at 2006 WLNR 5140508. Not only that, the Pentagon is attempting, in
June, 2006, to exclude from the Army Field Manual, any requirement prohibiting pris-
oner humiliation as an interrogation technique. See Julian E. Barnes, Army Manual to
Skip Geneva Detainee Rule: The Pentagon’s move to omit a ban on prisoner humiliation from
the basic guide to soldier conduct faces strong State Dept. opposition., L.A. TIMES, June 5, 2006,
available  at  http://www.latimes.com/news/printedition/la-na-torture5jun05,0,
5568593.story?coll=la-news-science.
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mous Yoo and Gonzales torture memoranda, which argues in a nearly
frivolous manner, that the president may authorize torture, or, at least,
conduct that had always been considered torture or cruel and inhumane.
To advise the president, in the manner of a counselor who ultimately
makes policy (as did the lawyers in the Office of Legal Counsel), it is
disingenuous to claim that one is only acting like any lawyer in litigation.
The president’s lawyers were making “barely-non-frivolous” arguments in
an adversarial mode, as is sometimes done in litigation (although this
seems like a generally bad tactic). The infamous “torture memoranda”
resulted in not only bad results, but results that were tragic and disastrous
for U.S. policy, morale, morality, and standing in the world community.176
The sickening reality that we are willing to keep so many human beings
lost in black holes, without hope, and without any attempt to present evi-
dence against them is also indicative of some depravity.

Congressional Authority and Military—"Security” Conduct

Even President Bush seems to have conceded that Congress had
authority to prevent the U.S. military from torturing, through their pow-
ers to regulate the armed forces. Prohibitions of torture and inhumane
treatment already exist under Rules for the Government and Regulation
of the Land and Naval Forces,!77 although in June 2006, the Pentagon,
with strong State Department opposition, attempted to remove the pro-
hibition on prisoner humiliation from the new Army Field Manual on
Interrogation:

The Pentagon has decided to omit from new detainee policies a
key tenet of the Geneva Convention that explicitly bans “humil-
iating and degrading treatment,” according to knowledgeable
military officials, a step that would mark a further, potentially
permanent, shift away from strict adherence to international
human rights standards.

176 See authority and discussion supra notes 144, 169, 173, and infra note 177 and
accompanying text.

177 See, e.g., Army Reg. 190-8 (governing treatment of persons detained by the mil-
itary, which essentially reproduces the Geneva Convention Relative to the Treatment
of Prisoners of War, and other relevant treaties). The following few paragraphs were
greatly benefitted by my research assistant, Peter Nuttal. But see Julian E. Barnes, Army
Manual to Skip Geneva Detainee Rule: The Pentagon’s move to omit a ban on prisoner humil-
iation from the basic guide to soldier conduct faces strong State Dept. opposition, L.A. TIMES,
June 5, 2006, available at http://www.latimes.com/news/printedition/la-na-
torturebjun05,0,5568593.story?coll=la-news-science.
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The decision could culminate a lengthy debate within the
Defense Department but will not become final until the
Pentagon makes new guidelines public, a step that has been
delayed. However, the State Department fiercely opposes the mil-
itary’s decision to exclude Geneva Convention protections and
has been pushing for the Pentagon and White House to recon-
sider, the Defense Department officials acknowledged.!78

Subjects like offenses against the law of nations and regulating the
CIA or any other service falls under Congress’s power to define and pun-
ish offenses against the law of nations.!” Some of the framers seem to have
found the language, in Article 1, Section 8, Clause 10, that Congress could
define the offenses against the law of nations to be controversial, since most
of them saw the law of nations as a body of international law. It seems
strange that this might have been controversial, unless perhaps it occurred
to some of the framers that they should be leading, not just following, in
the arena of international law. It also may have been that the language was
so broad, perhaps vague and empowering to Congress. 180

178 Barnes, supra note 177. See the strong opposition to this stressed vigorously by
Major General Daniel V. Wright, Know What Is Right, June 2006 ARMY 24 (2006) (ref-
erencing and quoting speech emphasizing the need to be human, even in war, by for-
mer Justice Sandra Day O’Conner, given at the occasion of her acceptance of the
Thayer Award, at West Point, Sept. 2005). See also Ted Sorensen stated the following
in America’s Role in the World: Presidential Trashing of American Law and Diplomacy, Remarks
Jfrom and Interview with Theodore C. Sorensen, 30-SUM FLETCHER F. WORLD AFF. 11, 15
(2006) and at 16, quoting THOMAS PAINE, COMMON SENSE (Philadelphia: W. & T.
Bradford, 1776), available at www.bartleby.com/133/ (accessed June 6, 2006).

179 U.S. CONST., art. 1, § 8, cl. 10.

180 Also, Attorney General Alberto Gonzales recognized this, at least when the
Constitution directly refers to the term. See Alberto Gonzales, U.S. Att’y General,
Foreign Law and Constitutional Interpretation, Address at the University of Chicago
Law School (Nov. 9, 2005) (excerpts available at WASH. POST: Campaign for the Supreme
Court, http://blogs.washingtonpost.com/campaignforthecourt/ (Nov. 9, 2005))
(where Gonzales asserted that the framers “imported into the Constitution certain
terms and concepts from international law—such as ‘Offenses Against the Law of
Nations,” ‘Letters of Marque and Reprisal,” ‘Consuls,” and ‘Treaties’,” although
Gonzales argued that the use or application of international law in constitutional
analysis should be limited to these concepts”). Cited, quoted and discussed in Sarah H.
Cleveland, Our International Constitution, 31 YALE J. INT'L L. 1, 4 and 6, nn.19, 33
(2006). Similarly controversial for some, but pertinent to congressional authority to
define and punish this conduct, is Article 1, Section 8, Clause 18, as noted by Michael
Paulsen: “[T]he Framers gave Congress the wonderfully indefinite and enduringly
controversial Sweeping Clause power to ‘make all Laws which shall be necessary and
proper for carrying into execution the foregoing Powers, and all other Powers vested
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Proscription of torture and inhumane treatment of captives in U.S.
custody can probably find justification in Congress’s power to define and
punish offenses against the law of nations, since torture and inhumane
treatment are offenses against the standards of international law.18!

In the light of Senator John McCain’s motivation to sponsor H.R.
2985, based on feedback from the international community and from
attorneys from the Judge Advocate’s General Corps., among others, over
Abu Ghraib, Guantanamo, and other places, the amendment can be
characterized as “due diligence” to prevent torture and inhumane treat-
ment, in accord with our international obligations.!8? Mistreatment of
persons in U.S. custody would fit the over-arching definition of offenses
against the law of nations, since each incident is likely to involve inter-
national concerns with the U.S. government interacting with a foreign
citizen and involves congressional concerns about America’s image in the
international community.!83

by this Constitution in the Government of the United States, or in any Department or
Officer thereof.”” Michael Stokes Paulsen, Youngstown at Fifty: A Symposium Youngstown
Goes to War, 19 CONST. COMMENT. 215, 239, nn.69-71 (2002). On the other hand, “[i]n
the controversial Henfield’s Case, leading jurists among the framers stressed the U.S.
obligation to impose sanctions for offenses against the law of nations, emphasizing
both the duty to so act and the range of responses open to the government.”
Henfield’s Case, 11 F. Cas. 1099 (C.C.D. Pa. 1793) (No. 6360), cited and discussed in
Beth Stephens, Federalism and Foreign Affairs: Congress’s Power To “Define and Punish . . .
Offenses Against The Law of Nations,” 42 WM. & MARY L. REv. 447, 494, and n.185 (2000).
See also Sorensen supra note 178, at 15 and at 16, quoting THOMAS PAINE, COMMON
SENSE (Philadelphia: W. & T. Bradford, 1776), available at www.bartleby.com/133/
(accessed June 6, 2006):

But where, say some, is the King of America? I’ll tell you Friend, . . . leta
crown be placed thereon, by which the world may know, that so far as we
approve of monarchy, that in America THE LAW IS KING. For as in absolute
governments the King is law, so in free countries the law ought to be King;
and there ought to be no other. But lest any ill use should afterwards arise, let
the crown at the conclusion of the ceremony be demolished, and scattered
among the people whose right it is.

181 See Uniled States v. Arjona, 120 U.S. 479 (1887) (finding that the offenses power
legitimized the federal crime of counterfeiting notes issued by foreign government-
owned banks, since “the law of nations extended to the protection of this more recent
custom among bankers of dealing in foreign securities”).

182 Jd. at 488 (“[I]f the thing made punishable is one which the United States are
required by their international obligations to use due diligence to prevent, it is an
offense against the law of nations.”).

183 See, e.g., National Public Radio (NPR), Morning Edition 10:00 AM EST, Oct. 6,
2005, Senate backs strict rules for detainee treatment (traveling around the world,
Senator McCain found the photos of Abu Ghraib and perceived prisoner mistreat-
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Vil. CONCLUSION
W.H. Auden, Gare du Midi (1940)

Behind you swiftly the figure comes softly,
The spot on your skin is a shocking disease.
Clutching a little case,

He walks briskly to infect a city
Whose terrible future may have just arrived.!84

ment treatment issue, harming the U.S. world image); see also Sanchez-Espinoza v.
Reagan 770 F.2d 202 (D.C Cir. 1985) (offenses against the law of nations violate stan-
dards, rules or customs (1) affecting relationships between states or between an indi-
vidual and a foreign state, and (2) used by or between states for their common good).
But see IIT v. Vencap, Ltd., 519 F.2d 1001, 1015 (2d Cir. 1975) (“Thou Shalt Not Steal,”
is not part of the law of nations). I would respectfully disagree with this point made by
the Second Circuit in IIT v. Vencap, Ltd., inasmuch as “Thou Shalt Not Steal” is a gen-
eral principle of law to be found in the domestic law of all nations; hence, it is bind-
ing authority according to the Statute of the International Court of Justice, article 38.
Statute of the International Court of Justice, art. 38, available at http:/ /www.icj-cij.org/
icjwww/ibasicdocuments/ibasictext/ibasicstatute.htm (last visited May. 19, 2006)
[hereinafter IC] Statute]. Also quoted and discussed in BLAKELSEY, ET AL., supra note 32,
at 3-26. Article 38(1) was directly incorporated from the Statute of the Permanent
Court of International Justice. Article 38(1) reads:

1. The Court, whose function is to decide in accordance with international law
such disputes as are submitted to it, shall apply:

a. international conventions, whether general or particular, establishing
rules expressly recognized by the contesting states;

b. international custom, as evidence of a general practice accepted as law;
c. the general principles of law recognized by civilized nations;

d. subject to the provisions of Article 59, judicial decisions and the teach-
ings of the most highly qualified publicists of the various nations, as sub-
sidiary means for the determination of rules of law.

This authority and its hierarchy are seen as representing the basic legal sources of
international law. It is derived from the “civil law tradition,” so to understand inter-
national law properly, to be able to negotiate, litigate, or even to communicate effec-
tively in the arena of international law, it is necessary to understand that its origin and
discipline, its philosophical context, and the mind set of many of its practitioners is
“civilian” or a variation on that theme, rather than common law in inspiration. To
practice international law well, one should also be a comparativist.

184 'W.H. Auden, Gare du Midi (1938), reprinted in W.H. AUDEN, COLLECTED POEMS
180 (Edward Mendelson ed., 1991).
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True, those who allow, affirm, or acquiesce to oppressing others and,
of course, slaughter the innocents are truly on the side of the execution-
ers. Similarly, as Thomas Merton warns in his essay, The Plague of Albert
Camus'®® and as Camus himself suggests in his novel, The Plague and in his
essay, L’Homme Revolte (1954),186 revolution and “freedom fighting” are
often used as “facile justification of mass murder.”!87 Sartre was wrong to
suggest that violence against non-combatants is justified. He believed that
all those not engaged in fighting oppression were enemies, hence, the
equivalent of combatants or oppressors.!38 Camus was correct, however, to
reject this Sartrean ethic to the extent that it finds virtue in slaughtering
innocents even for a supposed just cause.!8? One can defend and protect
the innocents of the world, without destroying other innocents.

No doubt, Camus is correct that the established cliches or the “ethic”
of established order, or at least of those with power, is based upon “val-
ues” that lead ultimately to a moral (and I would add, legal) abyss. Those
with power are trying to maintain or expand it, or those seeking power
apply ideology based on demonization and death. Thus, oppression and
exploitation of human beings to accommodate one’s material interests,
even if disguised in some high-sounding abstraction, are terroristic.
Similarly, destruction of innocent humanity to accomplish escape from
oppression is terrorism.!% In the end, this selfjustification and self-delu-
sion works only to allow so-called enemies to feel justified in their
counter-vengeance. Oppression, crimes against humanity, and in-kind
counter-violence are of a kind; they only continue the frightening cycle.
We participate in this tyranny of evil and death,!9! when we passively
allow our government or the leaders of our group to commit it or to bol-

185 Thomas Merton, The Plague of Albert Camus: A Commentary and Introduction, in
MERTON, supra note 124, at 181.

186 Albert Camus, [’Homme Révolté (The Rebel) (Gallimard, 1951), discussed in
Merton, supra note 185.

187 Albert Camus asks, “[c]an there be any historic action that does not eventually
end in mass murder?”), in L’Homme Révolté (The Rebel) (1951); discussed in Merton,
supra note 185, at 181, 199.

188 Tronically, this famous atheist harkens back to St. Augustine on this point. See
authority and discussion of this in notes 21, 110, supra and accompanying text.

189 See Merton, supra note 185, at 181, 185, 194.
190 See Merton, supra note 185, at 181.
191 Jd. at 182.
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ster regimes or groups that commit it. Our obligation as human beings
is to fight passionately to save the lives of all other human beings.192

Sartre was correct, but incomplete, in aphorizing that “once begun,
it [a war of national liberation] is a war that gives no quarter.”19 Today,
no quarter is given. Mass killing of innocents in war, sadly, is done by
states and sometimes deemed to be justifiable or acceptable for a “just
cause.” This perception is especially troublesome, when groups consider
themselves being faced with an unending war. Thus, the seemingly eter-
nal war of the oppressed to escape oppression (or so it is called by its pro-
ponents) calls for the destruction of the enemy, so that one’s own will not
be destroyed or oppressed. We recall the “Crusade” against Islam during
the Middle Ages. Today, we see the idea of a “clash of civilizations” mar-
keted. It is not farfetched for some to see this as a “Crusade” against
Islam. This view is raised by some as a “battle-flag” call for vengeance for
a counter-"Holy War.” President Bush called for his “War against
Terrorism,” which he warns will be long-lasting and continual, requiring
all our devotion.!* Thus, if we have an ongoing, continual war on evil
doers (from both side’s points of view), what does that cause to happen
to our values, our human rights, and civil liberties? If we remain in an
emergency setting, what are we willing to accommodate? What are we
willing to become?

Happily, some conduct still, even within war, and, thus, a fortiori dur-
ing times of relative peace, is not justifiable, legal, or acceptable. A fight
for survival or even one for gaining or retaining power may cause people
to do unspeakable things, but we must not justify or even accommodate
this. Thus, even if killing innocents is deemed effective to promote an
end considered by the actors to be good—even if it actually is an efficient
means to intimidate a government or dissident group, or to render a
population insecure—it is not morally justified or legal. Unfortunately,

192 Id. at 186.

193 JEAN-PAUL SARTRE, PREFACE TO FRANTZ FANON, THE WRETCHED OF THE EARTH, at
21 (C. Farrington ed., 1963).

194 David E. Sanger, Domestic Security Spending to Double Under Bush Plan, Jan. 25,
2002 N.Y. TimMEs NEws SERV. 2002 WL-NYT 0202500118 (page numbers not available
on line) (“President Bush said . . . that he would propose doubling the amount the
government spends on domestic security next year to nearly $38 billion, saying the
United States was “still under attack” and would remain on a war footing for a long
time to come.”).
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many international law jurists and commentators have not learned or
have forgotten essential and basic criminal law.19

Perhaps we have developed enough to transcend the extremes of this
need to propitiate the gods, but justice is required for real peace. At least
some culprits may now be preparing to meet a proper legal fate. For
example, Generalissimo Augusto Pinochet, although not extradited to
Spain by the United Kingdom, was held in the United Kingdom and
extradited to Chile, with holdings that he is not to be immune from pros-
ecution.!”% Pinochet is currently under house arrest and, given his age, it
is questionable that he will ever face earthly justice. Spain and Italy pros-
ecuted some Argentine and Chilean military officials for their conduct
in their Dirty Wars in those two countries.197

195 See, e.g., WAYNE R. LAFAVE, CRIMINAL LAw ch. 7 (3d ed. 2000); ROLLIN M. PERKINS
& RONALD N. BOYCE, CRIMINAL LAaw 46-119 (3d ed. 1982); GEORGE FLETCHER, RETHINK-
ING CRIMINAL Law 235-391 (1978). Cf. JosepH CONRAD, THE HEART OF DARKNESS
(Signet Classic, 1950); JosEpH CONRAD, LORD JiM (Penguin, 1968); WILLIAM FAULKNER,
THE SOUND AND THE FURY (Norton Critical Ed., 2d ed., 1994); WILLIAM FAULKNER,
LIGHT IN AuGUST (Random House, 1930); WILLIAM FAULKNER, SANCTUARY (Random
House, 1931), especially see André Malraux’s classic preface in the French version. All
of this is discussed brilliantly in Thomas Merton, Faulkner and His Critics, in MERTON
supra note 124, at 117-23. See also R. v. Dudley and Stephens [1884] 14 Q.B.D. 273,
285-86 (U.K.); R. v. Howe [1987] 1 A.C. 417 (H.L.) (U.K.); United States v. Holmes,
26 F. Cas. 360 (C.C.E.D. Pa. 1842); GLANVILLE WILLIAMS, TEXTBOOK OF THE CRIMINAL
Law 604 (2d ed. 1983); John Smith, Justification and Excuse on the Criminal Law, and
Necessity and Duress, the Hamlyn Lectures (1989). On the moral problem of choosing
one’s victim, see Andrew Ashworth, Justifications, Necessity, and the Choice of Evils, in PRIN-
CIPLES OF CRIMINAL Law 153-54 (3d ed. 1999).

196 See Blakesley, Autumn of the Patriarch, supra note 18.

197 See, e.g., OSIEL, supra note 18; Oisel, The Banality of Good, supra note 18, at 1751,
1797, nn.4 and 216 (2005); Schwartz, supra note 18, at 364 n.295 (noting that “Adolfo
Scilingo, who voluntarily came to Spain, was convicted for crimes against humanity in
April 2005”). See also the case of Ricardo Miguel Cavallo, extradited by Mexico to Spain
in June 2003; see Human Rights Watch, available at http:/ /www.hrw.org/reports/2001
and 2004. On January 11, 2006, Spanish prosecutor Dolores Delgado formally charged
Ricardo Miguel Cavallo of genocide, organized terrorism, crimes against humanity
and murder. From Trialwatch, http://www.trial-ch.org/ trialwatch/profiles/en/legal-
procedures/p48.html, case of Ricardo Miguel Cavallo. Trial Watch notes that itis “un
projet de Uassociation TRIAL (Track Impunity Always—Association Suisse Contre
I'Impunite).” See also generally Giulia Pinzauti, Symposium An Instance of Reasonable
Universality: The Scilingo Case, 3 J. INT'L CRIM. JUST. 1092, 1095-97 (Nov. 2005); Alicia
Gil Gil, Symposium: The Flaws of The Scilingo Judgment, 3 J. INT’L CRIM. JUST. 1082 (Now.
2005); Christine A.E. Bakker, Note and Comment A Full Stop to Amnesty in Argintina: The
Simén Case, 3 J. INT'L CRIM. JUST. 1106 (Nov. 2005). See also Jonathan Miller, Judicial
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Also, more recent “hybrid” international criminal courts, like those
for the conflicts in Sierra Leone, East Timor, and Cambodia, combine
international and local judges. Sometimes the tribunal is a part of the
national judiciary. Iraq and Indonesia have their own courts for this,
although the court in Iraq, of course, is backed by the United States. The
“mixed tribunal” for Sierra Leone is underfunded.!98 The jury is still out,
so to speak, on the Cambodia Tribunal to prosecute some of the Khmer
Rouge genocidaires.'?

Review and Constitutional Stability: A Sociology of the U.S. Model and its Collapse in Argentina,
21 HASTINGS INT'L & CoMmP. L. REV. 151-52, 176 (1997) (explaining collapse of judicial
independence in Argentina, resulting in a highly politicized judicial review which de
facto always supported the actions of the executive branch.

198 See Agreement between the United Nations and the Government of Sierra
Leone on the Establishment of a Special Court for Sierra Leone, art. 2 (Jan. 16, 2002),
available at http:// /www.specialcourt.org/documents/Agreement.htm [hereinafter
Court Agreement 2002]; University of California at Berkeley, War Crimes Studies
Center, Interim Report on the Special Court for Sierra Leone 3 (2005), available at
http://www.hrcberkeley.org/download/BWCSC_Interim_ Report.pdf; Statute of the
Special Court for Sierra Leone, Aug. 14, 2000, available at http://www.sierra-
leone.org/specialcourtstatute.html. See generally Vincent O. Nmehielle & Charles
Chernor Jalloh, International Criminal Justice: the Legacy of the Special Court for Sierra Leone,
30 FLETCHER F. WORLD AFF. 107 (2006); Truth and Reconciliation Commission of
Sierra Leone, Witness to Truth: Report of the Sierra Leone Truth and Reconciliation
Commission (Accra: GPL Press, 2004), available at http://www.trcsierraleone.org/
pdf/FINAL%20VOLUME%200NE/VOLUMEY% 200NE.pdf. On the ten year war in
Sierra Leone, see generally DAvVID KEEN, CONFLICT AND COLLUSION IN SIERRA LEONE
(2005), reviewed in Christof P. Kurz, Sifting Through the Fog of an African Conflict:
Explaining the Paradoxes of Sierra Leone’s 10-Year War, 30 FLETCHER F. WORLD AFF. 235
(2006). On the lead-up to the creation of the Special Court, see Michael Dynes, War
Crimes Court Waits for Sierra Leone Poll, TIMES OF LONDON, May 14, 2002, 2002 WL
4207936; Anthony Goodman, Mixed Court Proposed to Try S. Leone War Criminals,
http://www.my.aol.com/news/story/html#CYCLE (July 27, 2000); Tom Masland, “We
Beat and Killed People . . .”; Leaders Gather at the U.N. this Week to Discuss the World’s Kids,
Including Child Soldiers. NEWSWEEK Went to Sierra Leone to Talk in Depth with Four Real
Experts, NEWSWEEK, INT'L, May 13, 2002, 2002 WL 7294190.

19 See generally Katheryn M. Klein, Bringing the Khmer Rouge to Justice: The Challenges
and Risks Facing the Joint Tribunal in Cambodia, 4 Nw. U. J. INT'L HUM. RTS. 549 (2006).
On the Khmer Rouge auto-genocide generally, see CRAIG ETCHESON, AFTER THE
KILLING FIELDS: LESSONS FROM THE CAMBODIAN GENOCIDE (2005); DAVID P. CHANDLER,
VOICES FROM S-21: TERROR AND HISTORY IN POL POT’S SECRET PRISON. (2000); The
Cambodian Genocide Program, http://www.yale.edu/cgp/; Peace Pledge Union Infor-
mation, Talking about Genocide—Genocides Cambodia 1975, available at http://www.ppu.
org.uk/genocide/g_cambodial .html.
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This is why the U.S. claim that to allow trials of its own for the viola-
tion of international humanitarian law endangers peace is ultimately spu-
rious. Those who have suffered the pain of terror, torture, rape, and
slaughter of loved ones will hold that pain within themselves. They and
humanity need catharsis, which prosecution may help provide. Whether
a “peace” is “imposed” or not (if peace may ever really, or ultimately, be
imposed) , it seems likely that someday, unless justice of some sort is felt by
the people, rage will fester, and violence, or the blood feud, will arise
again. Mercy is also necessary in certain cases, such as when those who
committed the atrocities were kidnapped children, manipulated by
threats, coercion, drugs, “brain-washing,” such as those implicated in
depredations committed in the horrific conflicts in Sierra Leone, Liberia,
the Ivory Coast, Uganda, Congo, and Colombia. These children do not
fit well into the status of willing atrocity mongers or executioners.2* On
the other hand, apart from the children, perhaps, as Hanna Arendt
noted, mercy is not possible if there is no possibility of punishment.20!
It is not true and it is dangerous to suggest that somehow %ot punishing
those who commit atrocities lends itself to peace. By the same token,
prosecuting or punishing without being scrupulous in ensuring fairness
and justice is as dangerous.

Are terrorism and the usual response to it of one cloth? They are
indeed, in at least one way. Simone Weill and Thomas Merton were not
far off in expressing this, as they described a great beast, which is the
urge to collective power, “the grimmest of all the social realities.”202 They

200 See David Gray, An Excuse-Centered Approach to Transitional Justice, 74 FORDHAM L.
REv. 2621, 2630, and nn.87-92 (2006), referencing RACHEL BRETT & MARGARET
McCALLIN, CHILDREN: THE INVISIBLE SOLDIERS (2d ed. 1998); Norimitsu Onishi,
Children of War in Sierra Leone Try to Start Over, N.Y. TIMES, May 9, 2002, at A14; Human
Rights Watch, How to Fight, How to Kill: Child Soldiers in Liberia (2004), available at
http://www.hrw.org/reports/2004/liberia0204; Human Rights Watch, Stolen. Children.:
Abduction and Recruitment in Northern Uganda (2003), available at http://www.
hrw.org/reports/2003/uganda0303; Human Rights Watch, “Youll Learn Not to Cry”:
Child Combatants in Colombia (2003), available at http:/ /www.hrw.org/reports/2003/
colombia0903.

201 Hanna Arendt, paraphrased by Aryeh Neier, in his presentation at the Meeting
of Experts, Association Int’l de Droit Penal, December 4-8, 1994, Siracusa, Italy. See
also generally ARYEH NEIER, WAR CRIMES: BRUTALITY, GENOCIDE, TERROR, AND THE STRUG-
GLE FOR JUSTICE (1998).

202 See Thomas Merton, The Answer of Minerva: Pacifism and Resistance in Simone Weil,
in MERTON, supra note 124, at 134, 138, analyzing Simone Weil, The Power of Words, in
SIMONE WEIL, SELECTED ESSAYS 1934—1943 (1962). See also SIMONE WEIL, A FELLOWSHIP
OF LOVE, 155-60 (1964).
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said aptly that this lust for power is masked by the symbols of “national-
ism, fundamentalism, capitalism, fascism, [and] racism.”203 I would add
to that list perversion of religion, morality, and values, such as sover-
eignty, self-determination, liberation, freedom, and even democracy,
which cause similar problems.?04 By abusing people’s sense of commu-
nity, ethnicity, and heritage, by prompting fear that it is being destroyed,
and by fostering insecurity and xenophobia, leaders can cause their fol-
lowers to do unspeakable acts. And, of course, one must add to the list
the perversion of national security, which often is “a chimerical state of
things in which one would keep for oneself alone the power to make war
while all other countries would be unable to do s0.”205 We must, individ-
ually and in our nations or groups, explode the myths created and used
to prompt us to violence. Otherwise, terrorism and crimes against
humanity will be the “norm.”

The conduct at the focus of this chapter poses a vicious threat to
peace and human dignity. I believe, however, that the common person
may be capable of avoiding or overcoming the manipulation that
prompts participation. I believe that we have common core values that
allow us to recognize these crimes and to condemn them.2% We con-
demn them easily when these crimes are committed against us. We
need to instill the vision and fortitude to recognize and resist when
“our” leaders, or our compatriots, want to pursue that sort of conduct
against “others.”

203 Merton, The Answer of Minerva, supra note 202, at 138.
204 See Ecclesiastes 1:2 ([it seems that