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FUNDAMENTALISM IN AMERICAN RELIGION AND LAW

Why, from Ronald Reagan to George Bush, have fundamentalists in religion and in
law (originalists) exercised such political power and influence in the United States?
Why has the Republican Party forged an ideology of judicial appointments (original-
ism) hostile to abortion and gay rights? Why and how did Barack Obama distinguish
himself among Democratic candidates not only by his opposition to the Iraq war but
also by his opposition to originalism?

This book argues that fundamentalism in both religion and law threatens demo-
cratic values and draws its appeal from a patriarchal psychology still alive in our
personal and political lives and at threat from constitutional developments since the
1960s. The argument analyzes this psychology (based on traumatic loss in intimate life)
and resistance to it (based on the love of equals). Obama’s resistance to originalism
arises from his developmental history as a democratic, as opposed to patriarchal, man
who resists the patriarchal demands on men and women that originalism enforces —
in particular, the patriarchal love laws that tell people who and how and how much
they may love.
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School of Law, where he teaches constitutional law, criminal law, and (with Carol
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Rights: From Bowers to Lawrence and Beyond (2005); Patriarchal Religion, Sexuality,
and Gender: A Critique of New Natural Law (with Nicholas Bamforth, 2008); The
Deepening Darkness: Patriarchy, Resistance, and Democracy’s Future (with Carol
Gilligan, 2009); and The Sodomy Cases: Bowers v. Hardwick and Lawrence v. Texas
(2009). He has served as vice president of the American Society for Political and Legal
Philosophy and was the Shikes Lecturer in Civil Liberties at the Harvard Law School
in 1998.
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For Carol Gilligan and Nicholas Bamforth



“[Flundamentalist religious doctrines and autocratic and dictatorial rulers will
reject the ideas of public reason and deliberative democracy.”

— John Rawls
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INTRODUCTION

DEFINING THE PROBLEM

It is an important development in recent American politics that religious funda-
mentalists from diverse denominations and theologies (e.g., Protestants, Cath-
olics, Mormons) have found common ground and not only have aggressively
moved into American politics but also have been increasingly influential, notably
on the two administrations of President George W. Bush." One of the ways in
which this development has been expressed is in the role such fundamentalists
have increasingly played in influencing judicial appointments, including those to
the Supreme Court. Their preferred approach to constitutional interpretation is
originalism, a view advocated by Justices Scalia and Thomas, appointed, respec-
tively, by Presidents Reagan and George H. W. Bush to the Supreme Court. More
recently, two justices were successfully appointed by President George W. Bush
to our highest court, Chief Justice Roberts and Justice Alito, at least one of whom
(Alito) may be an originalist and the other (Roberts) often allied with them.* Dur-
ing the presidential election campaign of 2008, the Republican candidate, John
McCain, though critical of many of the policies of George Bush, followed Bush
and Republican Party orthodoxy in advocating strict constructionism as the appro-
priate criterion for appointments to the federal judiciary, including the Supreme
Court (citing, as models, Roberts and Alito, and the late chief justice Rehnquist).?
His Democratic opponent, Barack Obama, clearly rejected this approach to con-
stitutional interpretation; indeed, as a senator, he opposed and voted against the
appointments of both Roberts and Alito.* It is already quite clear, in terms of the
pending nomination by President Obama of Sonia Sotomayor to the Supreme

See Damon Linker, The Theocons: Secular America under Siege (New York: Doubleday, 2006);
Kevin Phillips, American Theocracy: The Peril and Politics of Radical Religion, Oil, and Borrowed
Money in the 21st Century (New York: Viking, 2000).

See, in general, Ronald Dworkin, The Supreme Court Phalanx: The Court’s New Right-Wing Bloc
(New York: New York Review of Books, 2008).

See Jess Bravin, “John McCain: Looking to the Framers,” Wall Street Journal, October 7, 2008,
Aza.

See Barack Obama, The Audacity of Hope (New York: Three Rivers Press, 2006), at 8g—g7; Charlie
Savage, “Scouring Obama’s Past for Clues on Judiciary,” New York Times, May 10, 2009, 19.
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2 Fundamentalism in American Religion and Law

Court (replacing the retiring Justice Souter) and probable later appointments,
that arguments over judicial appointments by President Obama, including oppo-
sition to his proposed appointees, will continue to be framed in terms of what has
become Republican Party orthodoxy on constitutional interpretation.>

If there were ever a time for a closer normative and explanatory study of these
developments, it is now. The stakes could not be higher, and it is crucial that
we understand what those stakes are. This book undertakes an original critical
and psychological study of both these developments, one that is both timely
and important. It both supports President Obama’s rejection of originalism and
illuminates why his approach deserves the support of Americans in general con-
cerned with preserving the integrity of our democratic constitutionalism. Properly
understood, the issue should transcend party affiliation, as all Americans have an
overriding interest in what distinctively unites us as a free people under law,
our constitutionalism. On examination, originalism, which claims to honor our
founders, dishonors and betrays them.

Obama distinguishes himself from all other American political leaders in the
way he has opposed originalism. Why? Itis not just because compelling normative
arguments are available that support his position. Such arguments have been
available for some time,® but no politician of Obama’s stature has felt moved to
embrace them as part of a larger program for reclaiming and extending American
democracy itself. There is both a cultural and a psychological question here.
Culturally, why do these arguments come to have an appeal for Obama and others
ata certain point in American cultural and political history? And psychologically,
what in Obama’s background explains why he is so moved to resist originalism?
The interest of this book for many may be the ways its critical perspectives
on the merits and psychology of fundamentalism as well as the resistance to
fundamentalism yield, at the end of my argument, illuminating answers to both
questions. To anticipate, let me sketch these answers now, as a way of persuading
you that my argument may help you understand both how and why Obama has
had the appeal he has, and what he may mean for the future of our democracy
and for democracy everywhere.

On the cultural point, this book views the appeal of originalism to be rooted
in a patriarchal psychology very much threatened by the advances in the under-
standing and protection of human rights made possible by the human rights

3

5 See Jonathan Weisman and Jess Bravin, “Obama to Seek a Justice Attuned to ‘Daily Realities,”
Wall Street Journal, May 2—3, 2009, A3 (citing Justice Scalia as “capturing the public imagination
with compelling visions of constitutional law”).

6 See Ronald Dworkin, Freedom’s Law: The Moral Reading of the American Constitution (Cam-
bridge, Mass.: Harvard University Press, 1996); David A. J. Richards, Toleration and the Consti-
tution (New York: Oxford University Press, 1986); Richards, Foundations of American Constitu-
tionalism (New York: Oxford University Press, 1989); Richards, Conscience and the Constitution:
History, Theory, and Law of the Reconstruction Amendments (Princeton, N.J.: Princeton University
Press, 1993).



Defining the Problem 3

movements of the 1960s and later. These advances were themselves made possi-
ble, I argue, by a personal and political psychology of resistance to injustices that
Americans had come to regard as in the nature of things. Originalism has had
the appeal it has had not on its normative merits, but as the expression of a reac-
tionary psychology that sought to limit and even reverse the advances made in the
1960s and later. American politics had been dominated since Ronald Reagan’s
presidency by a conservative movement that drew its appeal from this psychology.
Obama’s appeal arose at a time when Americans began to confront how bad the
consequences of the power this movement had uncritically enjoyed for much
too long had been for American democracy. Obama spoke very much in a voice
made possible by the human rights movements of the 1960s, in particular, the
voice of Martin Luther King, who appealed to Americans across the chasm of
race that had unjustly divided them for so long. Obama, a man of color, found
a voice with a similar appeal, resisting the ways in which conservative politicians
had divided Americans from one another, appealing to a deeper basis of common
values rooted in our common constitutional values. At a moment when national
crisis brought into doubt the long domination of our politics by reactionary con-
servatism, Americans were ready to respond to this moral voice. So much for the
cultural question.

On the psychological point, my argument offers a personal and political psy-
chology that explains both how resistance to injustice arises and how such resis-
tance is quashed. Because the argument appeals at both points to a psychology
rooted in both resistance to and enforcement of patriarchal values and practices,
it makes possible a fresh rethinking of psychological questions not previously
addressed. In particular, it offers a plausible explanation of what it is in Obama’s
psychological development that explains why he sees what he has seen about
originalism as a threat to democracy. I take what Obama sees — patriarchy as a
threat to democracy — as the subtitle of this book because it explains, as [ hope
to show, what a certain kind of antipatriarchal developmental psychology makes
possible in the emotional intelligence, including the ethical and political intel-
ligence, of humans. What I show this psychology enables is hearing, listening
to, and giving appropriate ethical and political weight to the resisting voices of
precisely those groups whom patriarchy ignores, indeed represses. What Obama
accordingly demands from constitutional interpretation is an interpretive atti-
tude democratically responsive to those voices, grounded, as they often are, in
the more just protection of the basic human rights owed to all Americans under
our constitutionalism.

There have been a number of important studies of fundamentalism both in
American religion and in American politics and constitutional law.” But, aside

7 See, e.g., EmestR. Sandeen, The Roots of Fundamentalism: British and American Millenarianism,
1800-1930 (Chicago: University of Chicago Press, 1970); George M. Marsden, Fundamentalism
and American Culture, 2nd ed. (New York: Oxford University Press, 2006) (first published as



4 Fundamentalism in American Religion and Law

from one important book by Vincent Crapanzano, there has been little interest in
what they share in common. Even Crapanzano, while placing the anthropological
study of religion and law side by side, confesses having “not . . . much faith in most
sociological or psychological answers” to the appeal of fundamentalism in law,’
and acknowledges as well his “inability to view the two literalist discourses [in
religion and constitutional law] from the same vantage point.” My aim in this
book is, building on Crapanzano’s insights (in particular, into fundamentalist
American religion), to study fundamentalism both in American religion and in
constitutional law not as separate, though related, topics but as aspects of one
problem.

The problem is the continuing power of patriarchy over our conceptions of
authority both in religion and in law. By patriarchy, I understand “a hierarchy —
a rule of priests — in which the priest, the hieros, is a father. It describes an order
of living that elevates fathers, separating fathers from sons (the men from the
boys) and men from women, and placing both children and women under a
father’s authority.” It is important to be clear that patriarchy, thus understood,
identifies, as its central case, a hierarchy in a priesthood (operative in religion
and in personal life), and that, in placing fathers in this role, it divides not just
men from women, but men from men and boys and women from women and
girls. Patriarchy, properly understood, is an unjust burden on men as well as on
women. It divides both from their common humanity and proscribes a structure
of authority that expresses their common humanity — an ethics of equal respect
and a democracy of equal human rights, including rights to voice.

Carol Gilligan and | argued in The Deepening Darkness, on the basis of
Roman history and Latin literature, that patriarchy, thus defined, took a particu-
larly extreme and influential form in the religion and politics of ancient Rome,
linking the power of the patriarchal family in Roman private and public life to
Rome’s extraordinary psychological capacity to bear the burdens of relentless
imperialistic violence in war." We trace its later influence in the religion, art,
psychology, and politics of Western culture, including its distortion of democratic
constitutionalism. Patriarchy, as we study it, is a hierarchical conception requir-
ing that only the father has authority in religion, politics, or law — resting on the

George M. Marsden, Fundamentalism and American Culture: The Shaping of Twentieth Cen-
tury Evangelicalism, 1870-1925 (New York: Oxford University Press, 1980); Damon Linker, The
Theocons: Secular America Under Siege (New York: Doubleday, 2006); Kevin Phillips, American
Theocracy: The Peril and Politics of Radical Religion, Oil, and Borrowed Monedy in the 21st Century
(New York: Viking, 2006); Cass R. Sunstein, Radicals in Robes: Why Extreme Right-Wing Courts
Are Wrong for America (New York: Basic Books, 2005).

Vincent Crapanzano, Serving the Word: Literalism in America from the Pulpit to the Bench (New
York: New Press, 2000), 297.

9 1d., 326.

' Carol Gilligan, The Birth of Pleasure: A New Map of Love (New York: Vintage Books, 2003), 16.
See Carol Gilligan and David A. J. Richards, The Deepening Darkness: Patriarchy, Resistance,
and Democracy’s Future (Cambridge: Cambridge University Press, 2009).
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repression of the free, resisting voice of those unjustly subject to his authority,
both women and men. We offer a developmental psychology that explains how
such patriarchal authority arises and is sustained, namely by traumatic breaks
in personal relationships (including of sons from mothers), leaving a devastating
sense of loss and a disjuncture between relationship and identification. The patri-
archal voice becomes internalized, along with its gender stereotypes, accepted
as in the nature of things or as the price of civilization. Such identification
expresses itself through a rigidly binary conception of manhood and womanhood
that not only accepts loss in intimate life as in the nature of things (e.g., love-
less arranged marriages that serve patriarchal ends) but also is prone to forms of
unjust repressive violence, including scapegoating, against any imagined threat
to its authority, including resistance to its unjust demands. I call this personal
and political psychology the Gilligan-Richards thesis.

Patriarchy expresses its demands in two related ways. First, it rigidly imposes a
gender binary (e.g., reason as masculine, emotion as feminine), which tracks not
reality but the gender stereotypes that support patriarchy. And second, it always
places one pole of the binary in hierarchical order over the other. Our psychology
of patriarchy offers an explanation of how these two features of patriarchy come
to be culturally entrenched, quashing a moral voice that challenges both the
gender binary and its hierarchical ordering. The opposite of patriarchy is, we
argue, democracy, in which authority accords everyone a free and equal voice,
a voice that both breaks out of the gender binary and contests hierarchy. What
patriarchy precludes is love between equals, and thus it also precludes democracy,
founded on such love and the freedom of voice it encourages. Because patriarchy
is inconsistent with the normative demands of democratic constitutionalism, its
persistence is a continuing threat to democracy.

My project in this book is to deepen and extend this analysis by showing how
it offers a compelling normative critique as well as an explanatory account of
the appeal of fundamentalisms for Americans both historically and, in particular,
in contemporary circumstances. How is it possible that in an advanced, well-
educated nation like the United States, in which there is such a deep consensus
about the enduring values of our democratic constitutionalism, fundamentalisms
should flourish both in religion and in law? If such fundamentalisms are in
contradiction to our democratic traditions, how is it that this is so little understood
and seen? That such views should have gotten so far in American politics shows
something troubling about American culture and psychology in a constitutional
democracy as developed and enlightened as that of the United States. That so
many Americans cannot even see the problem defines, I believe, the problem.

At the heart of the problem is the degree to which patriarchal conceptions
and institutions have been uncritically assumed by many American religions in
general and fundamentalist religions in particular. Americans live under one
of the most robust constitutional traditions protecting religious liberty. Such
protections include not only a guarantee of free exercise but also, more radically,
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a prohibition on the state’s establishment of religion.” The consequence has been
whatleading advocates of these protections anticipated: because religious teachers
must draw support directly from the people (not from the state), America would
develop and sustain one of the most diverse and pluralistic ranges of religious
and philosophical convictions in the world. Americans, for example, are much
more religious than Europeans, where established churches still exist.”? Precisely
because the state in America may not establish religion, religion in America is
democratically closely tied to the people and has flourished in independence from
state power. Sometimes, its independence has empowered American religions to
criticize on the ground of ethics such state-supported evils as slavery as well
as racism and sexism, and it has supported movements that questioned and
resisted these evils (e.g., the abolitionist movement). But, in other cases, such
independence has led American religions and the people who supported them to
defend, as God’s word, such evils (at one time, only the Quakers among American
religions questioned slavery; the others were proslavery). My interest in this book
is in these latter religions. Precisely because of the separation of church and state
in the United States, my argument is directed not at the state, though it has
implications for the interpretation of the religion clauses, as I argue in Chap-
ter 8. I accept, as normatively sound, the general constitutional structure for the
protection of religious liberty in the United States." But it is the very democratic
freedom of religion in the United States that has rendered it so powerful, and my
argument is thus an internal one with my fellow Americans, namely, that they
ask themselves whether the interpretation of patriarchal religion in their lives is
not, in fact, inconsistent with the democratic values that have supported religious
freedom in the United States, values in which, as with Americans generally, they
take just pride.

What [ am at pains to show (in Part II) is that these religions assume and carry
forward patriarchal ideas and practices, which they have uncritically absorbed
from the role Roman patriarchy played in the formation of Christianity under the
Roman Empire, in particular, after Christianity became the established church
of the Roman Empire. Such religions have not only flourished here but have also
become important institutions in sustaining and defending patriarchy, a practice
that the historical Jesus conspicuously questioned (see Chapter ). In particular,
in the face of any religious or other movement that deeply questions patriarchy,
these religions have gravitated to forms of fundamentalism that structure authority
in a patriarchal male priesthood, expressing a personal and political psychology of

2 For a synoptic study of both guarantees, see Kent Greenawalt, Free Exercise and Fairness, vol. 1,
Religion and the Constitution (Princeton, N.J.: Princeton University Press, 2000); Establishment
and Fairness, vol. 2, Religion and the Constitution (Princeton, N.J.: Princeton University Press,
2008).

3 On this point, see Andrew J. Cherlin, The Marriage-Go-Round: The State of Marriage and the
Family in America Today (New York: Alfred A. Knopf, 2009), 72, 103-15.

4 See David A. J. Richards, Toleration and the Constitution (New York: Oxford University Press,
1986).
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traumatic loss in intimate life that Christianity absorbed from Roman patriarchal
and related practices. It is this structure of authority and its underlying psychology
that do not just make the religion insensitive to resisting voices but also silence
and demonize the voices and experience of the women and men who would
reasonably resist its demands. The consequence is a sense of ethics and politics
that fails to take seriously the voices and experiences of more than half the human
race and that flouts the central principle of a democratic ethics and politics,
equal respect for all. Patriarchy feeds on an echo chamber of its own narcissistic
voice, endlessly speaking and hearing only itself. A religious culture, in which
patriarchy becomes deeply entrenched, loses the capacity for reasonable doubt
about its views, which is shown by the way the polemic of gender scapegoating
against dissenters flourishes instead of reasoning with democratic equals. Its views
even of its founder, Jesus of Nazareth, ignore what is most distinctive and moving
in his antipatriarchal teaching (Chapter s5). Patriarchy thus undermines religion
and the role of religion in supporting a democratic ethics and politics.

It is for this reason that it is so important to show, as I try to do in this book,
how unreasonable these religions are in terms of their own internal traditions
(notably, the antipatriarchal teachings of the Jesus of the Gospels), let alone
unreasonable in light of larger developments in American politics and law. It is
because of the role of patriarchy in these religions and the culture they shape that
they have uncritically and aggressively moved into American politics and have
had the appeal and impact they have had on constitutional law. My argument
explains precisely what is so puzzling to many abroad: the failure of so many
Americans not only not to see the problem but indeed to aggravate the problem
by accepting a fundamentalism in law (originalism) that is as unreasonable as
fundamentalism in religion, and much more pernicious because, in the name of
the founders, it betrays the secular constitutionalism that is perhaps the founders’
greatest legacy to us. The contradiction between patriarchy and democracy is not
seen — indeed, is so easily dismissed — because our religion has so uncritically
structured its authority in terms of a patriarchal priesthood and a supporting
patriarchal psychology that we have come to regard patriarchy as nature, indeed
as God’s law. Both these patriarchal structures and the supporting psychology
darken our ethical intelligence in religion and in law. We need, as Americans, to
question the psychology of patriarchal manhood and womanhood - its force in
our religion and in our politics— that has held us captive for much too long. We
cannot deal with the problem until we can see the problem.

Fundamentalism is, in its nature, reactionary and repressive. It arises in reac-
tion to progressive, antipatriarchal developments in religion or in law, which
it represses. These contemporary developments have been of two sorts: first, a
normative conception of basic human rights, including rights to conscience and
voice, owed to all persons — irrespective of religion, race (ethnicity), gender, or
sexual orientation; and second, questioning, as illegitimate forms of what I call
moral slavery, traditional grounds on which entire groups of persons have been
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excluded from the scope of protection of basic human rights. I argue that patri-
archy is an important explanatory element of these traditional grounds and, for this
reason, questionable as a ground for authority in religion or law in a constitutional
democracy. The civil rights movements of the 1960s and later had the impact
they had on American constitutional law because they brought an antipatriar-
chal voice to bear on understanding and criticizing Americans’ extreme religious
intolerance, racism, sexism, and homophobia (Chapter 1).

Nicholas Bamforth and I elaborated a form of this argument in our critical
study of new natural law, which attempts to defend the current views of the
papacy on gender and sexuality on ostensibly secular grounds.”> We argue, both
on internal grounds of consistency and on external grounds of moral plausibility,
that new natural law is certainly not the secular view it claims to be but, in
fact, a highly sectarian religious view. In the course of that critique, we develop
a definition of fundamentalism, a view relying on an appeal to the certainty
of a specific understanding of authority, rooted in the past, a certainty that is
to guide thought and conduct today irrespective of reasonable contemporary
1 At the heart of fundamentalism is a
form of irrationalism, a sectarian conception of certainty — itself demonstrably

argument and experience to the contrary.

unreasonable — that refuses to be open to contemporary argument and experience.
It is that refusal to be open to reason or to reasonable arguments that places
fundamentalisms, as I shall argue, in such tension with the role of deliberative
reason in constitutional democracies.

What I am undertaking in this book, drawing on these earlier works, is an
integrated study of fundamentalism in American religion and constitutional law.
Patriarchy has been as stable and persistent as it has been in human societies
because a developmental psychology of traumatic breaks in intimate life sustained
its demands on both men and women. Why and how does this psychology con-
tinue to enjoy appeal today even among contemporary Americans? My diagnostic
aim in this book is to use the appeal of fundamentalism in America as an illumi-
nating case study of the continuing force of this psychology. What may make my
diagnosis of interest is that it offers a not obvious and illuminating explanation
of a range of otherwise puzzling symptoms of fundamentalism both in American
religion and in law — the need for certainty as opposed to reasonable grounds
for belief, its ahistorical appeal to history, the anger and even violence directed
at dissent, and of course, its demonization of certain contemporary claims for
justice in matters both of sexuality and gender.

My interest in fundamentalism is not only diagnostic but also critical. Indeed,
my sense that diagnosis is the appropriate term for my project arises from my
sense that the appeal of fundamentalism should concern us, both religiously and

15 See Nicholas C. Bamforth and David A. J. Richards, Patriarchal Religion, Sexuality, and Gender:
A Critique of New Natural Law (Cambridge: Cambridge University Press, 2008).
10 See id., 280.
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politically, because its doctrines are so critically problematic for two reasons.
First, fundamentalist views arise as interpretive claims within a tradition, whether
a religious tradition like Christianity or a constitutional tradition like American
constitutionalism, and their interpretive claims introduce incoherence and even
inconsistency into how the tradition is understood or to be understood. And
second, such interpretive claims not only are internally flawed but also so interpret
the tradition that it fails any longer to offer an attractive and reasonable view of
the world and human life that can or would appeal to someone not already
committed to the fundamentalist view. In a secular constitutional democracy,
like the United States, such fundamentalist views must, as a basis for political
action, let alone constitutional interpretation, be constitutionally problematic. If
such fundamentalist views, on critical examination, carry with them such a high
price of internal inconsistency and external unreasonableness, we must naturally
ask why they enjoy the appeal that they have.

I come to this question, the question of diagnosis, in the same way any student
of an irrationalist view, like anti-Semitism or racism, inquires into its continuing
appeal. What makes my inquiry into fundamentalism, both in religion and in
law, interesting is that it is not obvious that fundamentalism is as flawed by irra-
tionalism, both internally and externally, as the now more widely acknowledged
and understood irrationalist evils of anti-Semitism and racism. It is a matter of
argument, the argument of this book, that fundamentalism in religion and law is
irrational in terms of both internal and external criteria, and thus the further ques-
tion of diagnosis arises — what psychology sustains such a problematic (because
it is irrationalist) interpretive attitude? It is at this point that I turn, by way of
deeper explanation, to the psychology that I argue sustains patriarchy, a psychol-
ogy that clarifies as well the appeal of irrationalist prejudices like anti-Semitism
and racism.

I begin in Part 1 with the examination of fundamentalism in American con-
stitutional law, showing its critical defects and then turning to its appeal. The
argument examines critically, in terms of both internal and external criteria of rea-
sonableness, the form such fundamentalism takes in the school of constitutional
interpretation called originalism (Chapter 2). Originalism, I argue, is a form of
source-based fundamentalism, one not only marred by internal incoherence and
even contradiction but also deeply unreasonable in the way it walls constitutional
interpretation off from the growth in both our moral and our scientific experience
over time and in contemporary circumstances. In particular, originalism draws
its appeal from the way it forbids constitutional interpretation to take account
of reasonable contemporary views of sexuality and gender, in effect, attacking
often rather intemperately a range of constitutional decisions that give effect to
such views, as I show in Chapter 3 by examining both the tone and the sub-
stance of Justice Scalia’s dissents in such cases. Why does such an unreasonable
view enjoy the psychological support it does? Why the angry, dismissive, even
contemptuous tone of such dissents? It is, as a way of answering this question,
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that [ turn to the diagnosis and critique of fundamentalism in religion. It is the
persistence of American fundamentalism in religion that explains, so I argue, not
only the psychology that leads originalists in law to take the position they do but
also, more generally, why many Americans find originalism the attractive position
they suppose, wrongly, it to be.

My argument in Part I examines three forms of fundamentalism in religion:
the new natural lawyers as defenders of the normative views on sexuality and
gender of the papal hierarchy of the Catholic Church (Chapter 4); Evangeli-
cal fundamentalists in Protestant denominations (Chapter 5), and Mormonism
(Chapter 6). Catholics and Protestants, as orthodox forms of Christianity, disagree
on matters of both theology and religious conviction; and both regard Mormonism
as, at best, a highly unorthodox form of Christian belief. Nonetheless, all these
divergent religious views, as interpretations of the Christian tradition, adopt fun-
damentalist views on matters of sexuality and gender, views that condemn and
repudiate central claims of the progressive developments discussed in Chapter 1.

Although fundamentalists in religion often define themselves in terms of the
certainty of a set of religious beliefs (the inerrancy of the Bible, or the Virgin Birth),
the form of fundamentalism that is of contemporary interest — both in religion and
in law — is one that ascribes an unquestionable certainty to beliefs about gender
(the subordination of women in matters of religious and moral authority) and
about sexuality (the intrinsic wrongness, for example, of contraception, abortion,
and gay and lesbian sex). These views are fundamentalist because they ascribe a
foundational certainty to such beliefs, as beliefs that must be held and acted on
irrespective of reasonable argument to the contrary.

I distinguish two grounds for such fundamentalism: norm based and source
based. Source-based fundamentalisms rest on an interpretation of the authority of
sacred scriptures — for Evangelical Protestants, the Bible; for Mormons, the Bible
as well as the Book of Mormon, Doctrine and Covenants, and Pearl of Great Price.
Fundamentalists read such texts as the exclusive historical source (sola scriptura)
of ultimate religious authority and further suppose that they require belief in and
action on the certainties of gender and sexuality just mentioned.

Roman Catholicism, in contrast, ascribes ultimate religious authority to inter-
pretive traditions that include but are not limited to the Bible, and that regard
Bible interpretation as not limited to the more literal interpretations favored by
many Protestants. Such a tradition — historically open to the interpretive relevance
of secular philosophical traditions like Aristotelianism and even lessons learned
from historical experience — may come to question and repudiate, as Catholi-
cism did in Vatican II, many of the positions once regarded as fundamental to
Catholicism, for example, its rejection of religious toleration in particular and
political liberalism in general.”” When Catholic apologists, like the new natural

17 See John T. Noonan Jr., A Church That Can and Cannot Change (Notre Dame, Ind.: University
of Notre Dame Press, 2005).



Defining the Problem 11

lawyers, defend traditional Catholic teaching on matters of sexuality and gender,
a teaching affirmed by the papal hierarchy, they do so on grounds of an ostensibly
secular argument for certain norms that, they argue, establish as certainties views
of gender and sexuality that repudiate the progressive tradition on these matters.

L argue, examining each of these variant grounds for fundamentalism, that they
are both internally inconsistent and externally unreasonable. An important argu-
ment for internal inconsistency is how they ignore or fail reasonably to interpret
the life and teachings of the founder of Christianity, Jesus of Nazareth, an argu-
ment that has force against both source-based and norm-based fundamentalisms,
as interpretations of the Christian tradition. Other arguments will have more
force against one ground for such fundamentalism as opposed to another, for
example, questioning the allegedly secular arguments of the new natural lawyers.

What organizes and explains these otherwise diverse religious views — in par-
ticular, their fundamentalism on matters of sexuality and gender — is the role that
patriarchy plays in supporting their common fundamentalist views. This is shown
not only by the limitation of the priesthood or ministry in Catholicism or Evan-
gelical fundamentalists or Mormonism to men, clearly excluding women and
the authority of women’s voices and experience, but also by the requirements
placed on the authority of such a male priesthood, namely that of patriarchal
fathers. Catholicism, for example, imposes on its exclusively male priesthood the
requirement of celibacy with consequences that I explore. And both the forms
of more orthodox fundamentalist Christianity I examine (i.e., Catholicism and
Evangelical Protestantism) crucially accord the kind of interpretive authority they
do to a male priesthood or ministry because of a conception of original sin based
on, as I shall argue, a highly controversial interpretation of the Adam and Eve
narrative in Genesis that has appeal because of patriarchal assumptions never
questioned. The role of patriarchy in Mormonism is, I shall argue, rather more
stark, as it both arose from and appealed to an anachronistic revival of ancient
Jewish patriarchy, embodied in the prophet Joseph Smith, as a solution to what
Smith and his followers found to be the intolerable openness of American Chris-
tian freedom to new experiments in living, including the religious authority of
women.

I turned to the study of fundamentalism in religion as a way of answering the
question, Why does fundamentalism in constitutional law enjoy the appeal it
does? In Part I11, I show how and why originalists like Justices Scalia and Thomas
are psychologically drawn to their position on the basis of an uncritical religious
fundamentalism (Chapter 7).

In light of the critique and diagnosis of fundamentalism in both American
religion and law, I then turn to the implications of this study for advancing
and deepening political democracy in the United States and elsewhere (Chap-
ter 8). First, I explore how my view offers a deeper explanation and criticism of
developments in religion and law, which are almost always discussed in isolation
from each other, a failure of intelligence that bespeaks the spell of the underlying
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psychological problem of disassociation that this book attempts to break through.
Second, and perhaps more important, I show something that surprised me and
may surprise you, namely how the psychological and cultural perspectives of this
book cast a flood of light on both how and why Barack Obama has seen more
deeply into and resisted originalism than any other American politician, and why,
as this point in our history, his moral voice has found such a resonance in the
American people. And third [ ask, If patriarchy, as | argue, is the root of a range of
political evils, some of them now constitutionally recognized as such, should we
reframe our understanding of religious liberty and/or antiestablishment to take
account of such compelling secular state purposes? My answer calls, if anything,
for a more muscular defense of the antiestablishment values of religious liberty
that our founders took so seriously and, paradoxically under the influence of the
corrupt form of originalism I criticize in this book, we, to our cost, do not. Nothing
in our constitutional traditions of free exercise and antiestablishment justifies
the degree of political support patriarchal religion enjoys today in the United
States. It was, rather, precisely such entanglement of the ostensibly democratic
power of the state with undemocratic religion that, for Madison and Jefferson,
corrupted both democratic politics and religion as, in their view, it had historically
corrupted Christianity (once Constantine established Christianity as the church
of the Roman Empire) into its support of illegitimate regimes, for example,
imperialistic monarchies. It is a symptom of the constitutional pathology that
originalism is that, in the name of the founders, it so nesciently betrays them
and us.

Finally, the conclusion draws together the threads of my analysis in terms of the
theory of faction that the deepest thinker among our founders, James Madison,
took so seriously. Madison regarded religious faction as among the deepest threats
to democratic constitutionalism, and I show that the unholy alliance of religious
and legal fundamentalism today has unleashed on us this threat. I then offer
reasons for thinking that my account of fundamentalism in the United States
can be reasonably generalized to illuminate fundamentalism abroad as well, for
example, constitutional debates in India, the world’s largest democracy, as well as
the aggressive resurgence of violent forms of fundamentalism abroad. If patriarchy
is in these ways such a threat to democracy everywhere, it is perhaps time for us
responsibly to understand and face the American dilemma as the contradiction
between patriarchy and democracy that all peoples now face. It is for this reason
that [ argue that the continuing power of patriarchy today, in an age of democracy,
poses the twenty first-century democratic dilemma.

Carol Gilligan, on reading an earlier draft of this book, observed that its appeal
to reason expresses deep emotion as well, in particular, moral indignation. She
pressed me better to understand both the content and tone of my argument. It
is perhaps a feature of my own recent work, which has come self-consciously
to question gender binaries (reason as masculine, emotion as feminine), that I
should have written this book in the way I have. Carol Gilligan, all of whose
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work in psychology arises out of close observation of voice resisting patriarchy,
classically has put the point as speaking in a different voice, and what she observed
about this book, in contrast to the many others  have written on constitutional law,
was its different voice. What Carol and [ traced in The Deepening Darkness was a
psychological argument about evidence of resistance to patriarchy (reoccurring
through time and across culture). This book is itself an act of resistance — hence
the tone of moral outrage, the impassioned voice, the contempt for those who
perpetuate injustice and prejudice, using their power to silence dissent and
abrogate the rights of others. The best of American constitutional law rests, 1
have come to believe, on the role it accords resisting voice, and the worst on the
repression of such voice. Since I have come to see, as | argue here and elsewhere,
patriarchy as the root of the problem, I have responded to the patriarchal rage
that underlies originalism with a defense of democracy, a sense of what Carol
calls righteous fury versus patriarchal rage. I have come to see my own wedding
of reason and emotion in this book as the way I have found my voice and, through
breaking the gender binary, to see what I believe in this book I came to see, and
as a citizen of a great and beloved democracy, to share what I see with you.



CHAPTER 1

THE PROGRESSIVE RECOGNITION OF
HUMAN RIGHTS UNDER AMERICAN
CONSTITUTIONAL LAW

Contemporary American fundamentalism draws its reactionary force from the
successes of movements for civil rights in the 1960s and thereafter, including
judicial acceptance of many of the arguments of these movements about the
proper interpretation of American constitutional principles. It is these constitu-
tional developments that fundamentalism repudiates.

To set the stage for the study of American fundamentalisms (in law and in
religion), we must understand these judicial developments, including their nor-
mative justification in the judicial elaboration of basic constitutional principles.
These judicial developments are of two related sorts: first, the recognition of a
basic human right of intimate life owed all persons; and second, the recogni-
tion that certain grounds like religion, ethnicity, gender, and sexual orientation
cannot be a just basis for the abridgment of such a basic right. I begin with the
basic right and then examine the suspect grounds as resting on a rights-denying
tradition of what I call moral slavery. Finally, I argue that both developments can
be plausibly understood as giving expression to moral voices in the civil rights
movements critical of the role patriarchy played in distorting the interpretation
of American constitutional values.

1. THE RIGHT TO INTIMATE LIFE

In 1965, the Supreme Court, in Griswold v. Connecticut,' constitutionalized the
argument for a basic human right to contraception that had been persistently
and eloquently defended and advocated by Margaret Sanger for more than forty
years, a decision that Sanger lived to see.” The Court extended the right to abor-
tion services in 1973 in Roe v. Wade3 (reathrming its central principle in 1992+),

' See Griswold v. Connecticut, 381 U.S. 479 (1965).

2 See Ellen Chesler, Woman of Valor: Margaret Sanger and the Birth Control Movement (New
York: Anchor, 1992), at pp. 11, 230, 376, 467.

3 See Roe v. Wade, 410 U.S. 113 (1973).

4 See Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992).
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and - after denying its application in 1986 to consensual homosexual sex acts
in Bowers v. Hardwick’> — reversed itself in 2003 in Lawrence v. Texas, holding
that gay and lesbian sex was fully protected by the right and that laws crimi-
nalizing such acts were unconstitutional.® A related form of analysis was used,
albeit inconclusively, in cases involving the right to die.” Three of these cases
(contraception, abortion, homosexuality) can be understood on the grounds of a
basic right to intimate personal life, one of them (death) involving another basic
right (an aspect of the right to life or meaningful life)." I focus here on the first
three cases.

Margaret Sanger’s and Emma Goldman’s arguments for the right to contra-
ception were rooted in rights-based feminism, a feminism that challenged the
traditional grounds on which women had been denied respect for the basic
human rights that long had been accorded to men. Sanger’s and Goldman’s
arguments had two prongs, both of which were implicit in the Supreme Court’s
decisions in Griswold and later cases: first, a basic human right to intimate life and
the right to contraception as an instance of that right; and second, the assessment
of whether laws abridging such a fundamental right met the heavy burden of
secular justification that was required.

The foundation of the fundamental human right to intimate life was as basic
an inalienable right of moral personality as the right to conscience. Like the
right to conscience, it protects intimately personal moral resources (thoughts and
beliefs, intellect, emotions, self-image, and self-identity) and the way of life that
expresses and sustains them in facing and meeting rationally and reasonably the
challenge of a life worth living — one touched by enduring personal and ethical
value.

The human right of intimate life was interpretively implicit in the historical
traditions of American rights-based constitutionalism. In both of the two great
revolutionary moments that framed the trajectory of American constitutionalism
(the American Revolution and the Civil War), the right to intimate life was one
of the central human rights, the abridgment of which rendered political power
illegitimate and gave rise to the Lockean right to revolution.”

v

See Bowers v. Hardwick, 478 U.S. 186 (1986).

See Lawrence v. Texas, 539 U.S. 558 (2003).

See Cruzan v. Missouri Department of Health, 496 U.S. 261 (1990). Justice Rehnquist, writing for
a 5—4 majority, accepts that a right to die exists and applies to a case involving passive euthanasia
but denies that the state has imposed an unreasonable restriction on that right on the facts of the
case. But see also Washington v. Glucksberg, 521 U.S. 702 (1997) (where the Court unanimously
refused to extend right of constitutional privacy to state prohibition of physician-assisted suicide,
or active euthanasia, though five justices allowed for as-applied challenges to such statutes).

For further discussion, see David A. ]. Richards, Sex, Drugs, Death, and the Law: An Essay
on Human Rights and Overcriminalization (Totowa, N.J.: Rowman and Littlefield, 1982), at
pp. 215-70.

On American revolutionary constitutionalism as framed by these events, see David A. J. Richards,
Foundations of American Constitutionalism (New York: Oxford University Press, 1989); Richards,
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At the time of the American Revolution, the background literature on human
rights, known to and assumed by the American revolutionaries and founding
constitutionalists, included what the influential Scottish philosopher Francis
Hutcheson called “the natural right [of | each one to enter into the matrimonial
relation with any one who consents.”® Indeed, John Witherspoon, whose lectures
Madison heard at Princeton, followed Hutcheson in listing even more abstractly
as a basic human and natural right a “right to associate, if he so incline, with any
person or persons, whom he can persuade (not force) — under this is contained
the right to marriage.”" Accordingly, leading statesmen at the state conventions
ratifying the Constitution, both those for and those against adoption, assumed that
the Constitution could not interfere in the domestic sphere. Alexander Hamilton,
of New York, denied that the federal Constitution did or could “penetrate the
recesses of domestic life, and control, in all respects, the private conduct of
individuals.”"” And Patrick Henry, of Virginia, spoke of the core of our rights to
liberty as the sphere in which a person “enjoys the fruits of his labor, under his
own fig-tree, with his wife and children around him, in peace and security.”'
The arguments of reserved rights both of leading proponents (Hamilton) and of
leading opponents (Henry) of adoption of the Constitution thus converged on
the private sphere of domestic married life.

At the time of the Civil War, the understanding of marriage as a basic human
right took on a new depth and urgency because of the antebellum abolitionist
rights-based attack on the peculiar nature of American slavery; such slavery failed
to recognize the marriage or family rights of slaves," and indeed inflicted on the
black family the moral horror of breaking them up by selling family members
separately.’> One in six slave marriages thus were ended by force or sale.® No
aspect of American slavery more dramatized its radical evil for abolitionists and
Americans more generally than its brutal deprivation of intimate personal life,
including undermining the moral authority of parents over children. Slaves, Weld
argued, had “as little control over them [children], as have domestic animals over

Conscience and the Constitution: History, Theory, and Law of the Reconstruction Amendments

(Princeton, N.J.: Princeton University Press, 1993).

See Francis Hutcheson, A System of Moral Philosophy, 2 vols. in 1 (1755; repr., New York: Augustus

M. Kelley, 1968), at p. 299.

See John Witherspoon, in Lectures of Moral Philosophy, ed. Jack Scott (East Brunswick: N.J.:

Associated University Presses, 1982), p. 123. For further development of this point, see Richards,

Toleration and the Constitution, at pp. 232-3.

See Jonathan Elliot, The Debates in the Several State Conventions on the Adoption of the Federal

Constitution, vol. 2 (Washington, D.C.: Printed for the Editor, 1836), p. 269.

B Seeid., vol. 3, p. 54-

4 See Kenneth M. Stampp, The Peculiar Institution (New York: Vintage, 1956), pp. 198, 340-9;
Eugene D. Genovese, Roll, Jordan, Roll: The World the Slaves Made (New York: Vintage Books,
1974), PP- 32, 5273, 125, 451-8.

5 See Stampp, Peculiar Institution, pp. 199—207, 204-0, 333, 348—9; Herbert G. Gutman, The Black

Family in Slavery and Freedom, 1750-1925 (New York: Vintage Books, 1976), pp. 146, 318, 349.

See Gutman, Black Family in Slavery and Freedom, p. 318.
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the disposal of their young.”7 Slavery, thus understood as an attack on intimate
personal life,"” stripped persons of essential attributes of their humanity.

It is against this historical background that it is interpretively correct to regard
the right to intimate life as one of the unenumerated rights protected both by the
Ninth Amendmentand by the privileges and immunities clause of the Fourteenth
Amendment, as Justice Harlan may be regarded as arguing in his concurrence
in Griswold."” The Supreme Court quite properly interpreted the Fourteenth
Amendment in particular as protecting this basic human right against unjustified
state abridgment and, as Sanger and Goldman had urged, regarding the right to
use contraceptives as an instance of this right. The right to contraception was,
for Sanger and Goldman, so fundamental a human right for women because
it would enable women, perhaps for the first time in human history, reliably
to decide whether and when their sexual lives would be reproductive. Respect
for this right was an aspect of the more basic right of intimate life in two ways.
First, it would enable women to exercise control over their intimate relations
with men, deciding whether and when such relations would be reproductive.
Second, it would secure to women the right to decide whether and when they
would form the intimate relationship to a child. Both forms of choice threatened
the traditional gender-defined role of women’s sexuality as both exclusively and
mandatorily procreational and maternally self-sacrificing, and they were rejected
for that reason.

Butsecond, this human right, like other such rights, can be regulated or limited
only on terms of public reasons not themselves hostage to an entrenched political
hierarchy (e.g., compulsorily arranged marriages™) resting on the abridgment of
such rights. For example, from the perspective of the general abolitionist criticism
of slavery and racism, the proslavery arguments in support of Southern slavery’s
treatment of family life were transparently inadequate, not remotely affording
adequate public justification for the abridgment of such a fundamental right.

These arguments were in their nature essentially racist:

His natural affection is not strong, and consequently he is cruel to his own
offspring, and suffers little by separation from them.”

i

See Theodore Dwight Weld, American Slavery as It Is (1839; repr., New York: Arno Press and the
New York Times, 1968), p. 56.

18 See Ronald G. Walters, The Antislavery Appeal: American Abolitionism after 1830 (New York:
W. W. Norton, 1978), pp. 95-6.

Justice Harlan, in fact, grounds his argument on the due process clause of the Fourteenth
Amendment, but the argument is more plausibly understood, as a matter of text, history, and

5

political theory, as based on the privileges and immunities clause of the Fourteenth Amendment
for reasons I give in Richards, Conscience and the Constitution, chap. 6. For further elaboration
of this interpretation of Griswold, see Richards, Toleration and the Constitution, at pp. 256-61.

20 See Werner Sollors, Beyond Ethnicity: Consent and Descent in American Culture (New York:
Oxford University Press, 1986), p. 112.

# Thomas R. R. Cobb, An Inquiry into the Law of Negro Slavery in the United States of America
(1858; repr., New York: Negro Universities Press, 1968), at p. 39.
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Another striking trait of negro character is lasciviousness. Lust is his strongest
passion; and hence, rape is an offence of too frequent occurrence. Fidelity to
the marriage relation they do not understand and do not expect, neither in their
native country nor in a state of bondage.>

The blind moral callousness of Southern proslavery thought was nowhere more
evident than its treatment of what were in fact agonizing, crushing, and demean-
ing family separations:*

He is also liable to be separated from wife or child. . . but from native character
and temperament, the separation is much less severely felt.*

With regard to the separation of husbands and wives, parents and children. ..
Negroes are themselves both perverse and comparatively indifferent about this
matter.”

The irrationalist, racist sexualization of black slaves was evident in the frequent
justification of slavery in terms of maintaining the higher standards of sexual purity
of Southern white women.* Viewed through the polemically distorted prism of
such thought, the relation of master and slave was itself justified as an intimate
relationship like that of husband and wife that should similarly be immunized
from outside interference.”” In this Orwellian world of the distortion of truth by
power, the defense of slavery became the defense of freedom.*® Arguments of
these sorts rested on interpretations of facts and values completely hostage to the
polemical defense of entrenched political institutions, whose stability required
the abridgment of basic rights of blacks and of any whites who ventured reasonable
criticism of such institutions.

If the antebellum experience of state abridgments of basic rights must inform a
reasonable interpretation of the privileges and immunities clause,* the protection
of intimate personal life must be one among the basic human rights thus worthy
of national protection. The remaining question is whether there is any adequate
basis for the abridgment of so basic a right — namely in the case of contraception,
the right to decide whether or when one’s sexual life will lead to offspring, indeed,
to explore one’s sexual and emotional life in personal life as an end in itself.

2 Seeid., p. 40.

33 See, in general, Gutman, Black Family in Slavery and Freedom.

*# See William Harper, “Memoir on Slavery,” in Drew Gilpin Faust, ed., The Ideology of Slavery:
Proslavery Thought in the Antebellum South, 1830-1860 (Baton Rouge: Louisiana State University
Press, 1981), at p. 110.

% See James Henry Hammond, “Letter to an English Abolitionist,” reprinted in id., at pp. 191—2.

% See, e.g., Harper, “Memoir on Slavery,” at pp. 107, 118-19; Hammond, “Letter to an English

Abolitionist,” in Faust, Ideology of Slavery, at pp. 182—4.

See, e.g., Thomas Roderick Dew, “Abolition of Negro Slavery,” in Faust, Ideology of Slavery, at

p- 65; William Harper, “Memoir on Slavery,” id., at p. 100 (citing Dew).

For a good general discussion of such inversions, see Kenneth S. Greenberg, Masters and States-

man: The Political Culture of American Slavery (Baltimore: Johns Hopkins University Press, 1985).

29 For further defense of this position, see Richards, Conscience and the Constitution, chap. 6.
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That right can be justified only by a compelling public reason, not on the
grounds of reasons that are today sectarian (internal to a moral tradition not
based on reasons available and accessible to all). In fact, the only argument that
could sustain such laws (namely the Augustinian3® and Thomistic3' views that
it is immoral to engage in nonprocreative sex) is not today a view of sexuality
that can reasonably be enforced on people at large. Many people regard sexual
love as an end in itself and the control of reproduction as a reasonable way
to regulate when and whether they have children consistent with their own
personal and larger ethical interests, those of their children, and those of an
overpopulated society at large. Today even the question of having children at all
is a highly personal matter, certainly no longer governed by the perhaps once-
compelling secular need to have children for necessary work in a largely agrarian
society with high rates of infant and adult mortality.>* From the perspective of
women in particular, as Sanger and Goldman made so clear, the enforcement
of an anticontraceptive morality on society at large not only harms women’s
interests (as well as those of an overpopulated society more generally) but also
impersonally demeans them to a purely reproductive function, depriving them
of the rational dignity of deciding as moral agents and persons, perhaps for the
first time in human history, whether, when, and on what terms they will have
children consistent with their other legitimate aims and ambitions (including the
free exercise of all their basic human rights). Enforcement of such a morality
rests on a conspicuously sectarian conception of gender hierarchy in which
women’s sexuality is defined by mandatory procreative role and responsibility.
That conception, the basis of the unjust construction of gender hierarchy, cannot
reasonably be the measure of human rights today.

Similar considerations explain the grounds for doubt about the putative pub-
lic, nonsectarian justifications for laws criminalizing abortion and homosexual
sexuality. Antiabortion laws, grounded in the alleged protection of a neutral good
such as life, unreasonably equate the moral weight of a fetus in the early stages of
pregnancy with that of a person and abortion with murder; such laws fail to take
seriously the weight that should be accorded a woman’s basic right to reproductive
autonomy in making highly personal moral choices central to her most intimate

3 See Augustine, The City of God, trans. Henry Bettenson (Harmondsworth, U.K.: Penguin, 1972),

at pp. 577-94.

Thomas Aquinas elaborates Augustine’s conception of the exclusive legitimacy of procreative sex

in a striking way. Of the emission of semen apart from procreation in marriage, he wrote: “[Alfter

the sin of homicide whereby a human nature already in existence is destroyed, this type of sin

appears to take next place, for by it the generation of human nature is precluded.” On the Truth

of the Catholic Faith: Summa Contra Gentiles, trans. Vernon Bourke (New York: Image, 1956),

pt. 2, chap. 122(9), p. 146.

32 On how personal this decision now is, see, in general, Elaine Tyler May, Barren in the Promised
Land: Childless Americans and the Pursuit of Happiness (New York: Basic Books, 1995).

33 For further discussion of the right to privacy and contraception, see Richards, Toleration and the
Constitution, pp. 256-61.
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bodily and personal life against the background of the lack of reasonable public
consensus that fetal life, as such, can be equated with that of a moral person.>* It
is for this reason that, as I argue at greater length in Chapter 4, most people do
not believe that abortion is murder. Religious fundamentalists argue that it is. If
they really believed that, the woman seeking the abortion would be the most cul-
pable person. But even fundamentalists who believe in the death penalty do not
call for her execution or for the execution of her doctor; most call only for fines
and imprisonments. Certainly, punishing the doctor but not the woman makes
no sense. In addition, a fair number of Evangelical fundamentalists (10 percent)
would allow abortion in the case of rape or incest, and 19 percent of conservative
Christians would permit abortion if the women’s health were threatened. Neither
view makes moral sense if the fetus were a person.’®

There are legitimate interests that society has in giving weight, at some point, to
fetal life as part of making a symbolic statement about the importance of taking the
lives of children seriously and caring for them analogous to the symbolic interest
that society may have in preventing cruelty to animals or in securing humane
treatment to the irretrievably comatose to advance humane treatment of persons
properly understood. But such interests do not constitutionally justify forbidding
abortion as such throughout all stages of pregnancy.? Rather, such interests can
be accorded their legitimate weight after a reasonable period has been allowed
for the proper scope of a woman’s exercise of her decision of whether to have an
abortion.

Contemporary moral arguments for the prohibition of abortion claim that
the fetus is a person and that abortion is morally the same as murder. But, as |
earlier suggested, there is doubt as to whether even those who claim to believe
this in fact really believe it. Rather, under the impact of the move of sectarian
fundamentalist religion into American politics, fundamentalist Americans have
organized around what is largely a symbolic issue for them about the proper role of
women. Their views cluster around certain traditionally patriarchal conceptions
of the natural processes of sexuality and gender, in which real women barely exist
as moral persons and agents. Such patriarchal conceptions divide women into
good asexual women on the pedestal and bad sexual women who are denigrated.
This virgin-whore dichotomy is a gender mythology now very much under threat
from real women and men who resist its demands in a different, antipatriarchal
voice.?” Reactionary religious fundamentalists have focused on abortion as a
way to polemically quash women’s resistance — women who choose to have
abortions are transformed from real women who responsibly cope with difficult

34 For further discussion, see Richards, Toleration and the Constitution, at pp. 261-9; Ronald
Dworkin, Life’s Dominion: An Argument about Abortion, Euthanasia, and Individual Freedom
(New York: Knopf, 1993), pp. 3-178.

35 See, on these points, Gary Wills, Head and Heart: American Christianities (New York: Penguin

Press, 2007), at p. 525.

See Richards, Toleration and the Constitution, at pp. 266—7.

37 See, on this point, Carol Gilligan, In a Different Voice: Psychological Theory and Women’s
Development (Cambridge, Mass.: Harvard University Press, 1982).
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moral choices into an unreal stereotypical image of bad (because they are selfish)
women, indeed, murderers.

Once, however, one takes seriously that fetal life is not a reasonable public
value sufficient to outweigh the right of reproductive autonomy, as the Supreme
Court did in Roe v. Wade, the argument for criminalizing abortion is not a
constitutionally reasonable argument for regarding abortion as homicide but a
proxy for complex background assumptions that are often no longer reasonably
believed in society at large, namely a controversial, powerfully sectarian ideology
about proper sexuality and gender roles. From this perspective, the prohibitions on
abortion encumber what many now reasonably regard as a highly conscientious
choice by women regarding their bodies; their sexuality and gender; and the
nature and place of pregnancy, birth, and child rearing in their personal and
ethical lives. The traditional condemnation of abortion fails, at a deep ethical
level, to take seriously the moral independence of women as free and rational
persons, lending the force of law, like comparable anticontraceptive laws, to
theological ideas of biological naturalness and gender hierarchy that degrade the
constructive moral powers of women themselves to establish the meaning of their
sexual and reproductive life histories. The underlying patriarchal conception
appears to be at one with the sexist idea that women’s minds and bodies are
not their own but the property of others, namely men or their masculine God,
who may conscript them and their bodies, like cattle on the farm, for the greater
good. The abortion choice is thus one of the choices essential to the just moral
independence of women, centering their lives on a body image and aspirations
expressive of their moral powers. The abortion choice is a just application of the
right to intimate life, because the right to the abortion choice protects women from
the traditional degradation of their moral powers, reflected in the assumptions
underlying antiabortion laws.

Antihomosexuality laws have even less semblance of a public justification
(like fetal life) that would be acceptably enforced on society at large and brutally
abridge the sexual expression of the companionate loving relationships to which
homosexuals, like heterosexuals, have an inalienable human right. Plato, in The
Laws, gave influential expression to the traditional moral condemnation in terms
of two arguments: its nonprocreative character and (in its male homosexual
forms) its degradation of the passive male partner to the status of a woman.?*
Homosexuality was, on this view, an immoral and unnatural abuse of the proper

38 See Plato, Laws, bk. 8, 835d-842a, in Edith Hamilton and Huntington Cairns, eds., The Collected
Dialogues of Plato (New York: Pantheon, 1961), at pp. 1401—2. On the moral condemnation of the
passive role in homosexuality in both Greek and early Christian moral thought, see Peter Brown,
The Body and Society: Men, Women, and Sexual Renunciation in Early Christianity (New York:
Columbia University Press, 1988), at pp. 30, 382—3. But for evidence of Greco-Roman toleration
of long-term homosexual relations even between adults, see John Boswell, Same-Sex Unions in
Premodern Europe (New York: Villard Books, 1994), at pp. 53-107; I am grateful to Stephen Morris
for conversations on this point. Whether these relationships were regarded as marriages may be
a very different matter. For criticism of Boswell’s argument along this latter line, see Brent D.
Shaw, “A Groom of One’s Own?” New Republic, July 18 and 25, 1994, at pp. 33—41.
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human function of sexuality, marking the homosexual as subhuman and therefore
wholly outside the moral community of persons. The exile of homosexuals from
any just claim on moral community was given expression by the striking moral
idea of homosexuality as unspeakable. It was, in Blackstone’s terms, “a crime not
fit to be named: peccatum illud horribile, inter christianos non nominandum”™9 —
not mentionable, let alone discussed or assessed. Such total silencing of any
reasonable discussion rendered homosexuality a kind of cultural death, naturally
thus understood, and indeed condemned, as a kind of ultimate heresy against
essential moral values.*

Neither of the two traditional moral reasons for condemning homosexuality
can any longer be legitimately or constitutionally imposed on society at large or
on any other person or group of persons.

One such moral reason (the condemnation of nonprocreational sex) can,
for example, no longer constitutionally justify laws against the sale to and use of
contraceptives by married and unmarried heterosexual couples.* The mandatory
enforcementatlarge of the procreational model of sexuality is, in circumstances of
overpopulation and declining infant and adult mortality, a sectarian ideal lacking
adequate secular basis in the general goods that can alone reasonably justify state
power; accordingly, contraceptive-using heterosexuals have the constitutional
right to decide when and whether they will pursue their sexual lives to procreate
or as an independent expression of mutual love, affection, and companionship.+

And the other moral reason for condemning homosexual sex (the degradation
of a man to the passive status of a woman) rests on the sexist premise of the
degraded nature of women that has been properly rejected as a reasonable basis
for laws or policies on grounds of suspect classification analysis.*> If we constitu-
tionally accept, as we increasingly do, the suspectness of gender on par with that
of race, we must, in principle, condemn, as a basis for law, any use of stereotypes
expressive of the unjust enforcement of gender roles through law. That condem-
nation extends, as authoritative case law makes clear, to gender stereotyping as
such whether immediately harmful to women or to men.+

39 See William Blackstone, Commentaries on the Laws of England, vol. 4 (Chicago: University of
Chicago Press, 1979), at p. 216.

4° For further discussion of this point, see Richards, Toleration and the Constitution, pp. 278—9. For

a useful historical overview on the social construction of homosexuality, see David F. Greenberg,

The Construction of Homosexuality (Chicago: University of Chicago Press, 1988).

See Griswold v. Connecticut, 381 U.S. 479 (1965); Eisenstadt v. Baird, 405 U.S. 438 (1972).

4 For further discussion, see Richards, Toleration and the Constitution, at pp. 256-01.

# See, e.g., Frontiero v. Richardson, 411 U.S. 677 (1973); Craig v. Boren, 429 U.S. 190 (1976).
On homophobia as rooted in sexism, see Elisabeth Young-Bruehl, The Anatomy of Prejudices
(Cambridge, Mass.: Harvard University Press, 1996), pp. 143, 148-51.

# For cases that protect women from such harm, see Reed v. Reed, 404 U.S. 71 (1971) (right
to administer estates); Frontiero v. Richardson, 411 U.S. 677 (1973) (dependency allowances to
servicewomen); Stanton v. Stanton, 421 U.S. 7 (1975) (child support for education). For cases that
protect men, see Wengler v. Druggists Mutual Insurance Co., 446 U.S. 142 (1980) (widower’s right
to death benefits); Craig v. Boren, 429 U.S. 190 (1976) (age of drinking for men).
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The decision in Bowers v. Hardwick was, for this reason, an interpretively
unprincipled failure to elaborate properly the principle of constitutional pri-
vacy in an area of populist prejudice where the protection of that right was
exigently required; and the Supreme Court in Lawrence v. Texas acknowledged
this mistake, overruling Bowers and protecting gays and lesbians as the principle
of constitutional privacy required.

In the background of the laws at issue in all these cases lies a normative
view of gender roles. That is quite clear, as | earlier suggested, in the case of
Griswold y. Connecticut, and less obviously so in Roe v. Wade and Lawrence v.
Texas. On analysis, however, the little weight accorded to women’s interests and
the decisive weight accorded to the fetus in antiabortion laws make sense only
against the background of the still-powerful traditional conception of mandatory
procreational, self-sacrificing, caring, and nurturant gender roles for women;
it is its symbolic violation of that normative idea that imaginatively transforms
abortion into murder. Similarly, the Supreme Court in Lawrence repudiated
Bowers because it failed to accord any weight whatsoever to the rights to privacy
of homosexuals and decisive weight to incoherently anachronistic traditional
moralism that reflected a still-powerful ideology of unnatural gender roles that
rendered homosexuals constitutionally invisible, voiceless, and marginal.

2. RACISM, SEXISM, AND HOMOPHOBIA AS CONSTITUTIONAL EVILS:
MORAL SLAVERY

The judicial concern with recognition of the basic human rights of groups tradi-
tionally deprived of such rights has historically been paralleled by an emerging
constitutional doctrine that condemns as unconstitutional the basis on which
such rights (and other less fundamental rights and opportunities) had been tra-
ditionally abridged. For example, the judicial expansion of the protection of
the basic human rights of people of color (including their rights to conscience,
speech, intimate life, education, and work) was associated with growing judicial
skepticism of the political grounds on which abridgment of such rights has been
rationalized, to wit, the invidious use of racial or, more generally, ethnic criteria —
explicitly or implicitly — as a ground for state action. The expansion of the pro-
tection of constitutional rights to women and, more recently, to gay men and
lesbians, has led to a similar development. The pertinent analogy has been the
race cases and the condemnation of racism as a ground for public action.
Judicial concern along these lines was first suggested in 1971 in Reed v. Reed,*
representing a sharp turn from the very different approach taken in 1948 by Justice
Frankfurter for the Court in Goesaert v. Cleary,** and in 1961 by Justice Harlan

45 See Reed v. Reed, 404 U.S. 71 (1971).
46 See Goesaert v. Cleary, 335 U.S. 464 (1948) (prohibition on women from working as bartenders,
except when supervised by husband or father, held constitutional).
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in Hoyt v. Florida.’ In the two latter cases, the Court invoked the traditional
conception of gender roles as the reasonable basis for its decision upholding,
in the one case, the exclusion of women from bartending and, in the other,
from jury duty. In Reed v. Reed, the Court unanimously struck down, as an
unconstitutional violation of equal protection, a state’s mandatory preference
for men over women in the appointment of the administrator of a decedent’s
estate. The state had defended the statute as a way of eliminating an area of
controversy (and the need for a hearing) between relatives otherwise equally
qualified. Chief Justice Burger, writing for the Court, conceded that the state’s
purpose was “not without some legitimacy,” but he struck the statute down
nonetheless because it drew a distinction that was “the very kind of arbitrary
legislative choice forbidden by the Equal Protection Clause of the Fourteenth
Amendment.” In light of Goesaert and Hoyt and previous cases, such a choice,
based on traditional, normative gender roles, would appear to have a rational basis,
perhaps one that could be relevantly rationalized further in terms of statistically
significant differences in the experience of men (in the public world of business
and affairs) and women (in a largely domestic life) that the acculturation in
traditional gender roles had produced. The doctrinal oddity of Reed was its claim
that, without heightening the standard of review as it would for a suspect class like
race*® or a fundamental right like voting,” it could find such a statute irrational
when almost all comparable cases, subjected to rational-basis review, had been
upheld as valid.>* The legislative classification in Reed was no less overinclusive
or underinclusive than many other such statutes and was, on that basis, no
less rational.® The result in Reed, however doctrinally anomalous, suggested
growing judicial skepticism about the place that traditional gender roles had
been permitted to enjoy in the interpretation of equal protection.

The extent and basis of such judicial skepticism were clarified in 1973 in
Frontiero v. Richardson,>* in which the Court struck down (8-1) a federal law per-
mitting male members of the armed forces an automatic dependency allowance

47 See Hoyt v. Florida, 368 U.S. 57 (1961) (exclusion of women from state jury held constitutional).

4 See Reed, 404 U.S. at 76.

49 See id.

5 See Loving v. Virginia, 388 U.S. 1 (1967) (antimiscegenation laws, using a racial classification, are

subject to strictest scrutiny and held unconstitutional); Palmore v. Sidoti, 466 U.S. 429 (1984) (use

of race to determine custody held unconstitutional).

See Harper v. Virginia Board of Elections, 383 U.S. 663 (1966) (use of poll tax for voting, trenching

on fundamental right, held unconstitutional); Reynolds v. Sims, 377 U.S. 533 (1964) (malappor-

tionment of state legislature, burdening fundamental equal right to vote, held unconstitutional).

52 See, e.g., Railway Express Agency v. New York, 336 U.S. 106 (1949) (New York City prohibition
of advertising on vehicles, except self-advertising, subject to rational-basis scrutiny and held
constitutional); Williamson v. Lee Optical Co., 348 U.S. 483 (1955) (opticians but not sellers
of ready-to-wear glasses subject to a requirement that buyer have had eye examination, held
constitutional as having a rational basis).

5

53 On this mode of analysis of equal protection questions, see Joseph Tussman and Jacobus tenBroek,
“The Equal Protection of the Laws,” 37 Calif. L. Rev. 341 (1949).
54 See Frontiero v. Richardson, 41 U.S. 677 (1973).
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for their wives but requiring servicewomen to prove that their husbands were
dependent. Justice Brennan, writing for himself and Justices Douglas, White,
and Marshall, interpreted Reed v. Reed as calling for heightened scrutiny for gen-
der classifications and defended applying to gender at least the level of scrutiny
accorded race. In support of such scrutiny, Justice Brennan acknowledged the
nation’s “long and unfortunate history of sex discrimination”> that was “ratio-
nalized by an attitude of ‘romantic paternalism’ which, in practical effect, put
women, not on a pedestal, but in a cage.”>® To evidence the degree to which “this
paternalistic attitude became so firmly rooted in our national consciousness,”>”
Brennan cited Justice Bradley’s concurring opinion in Bradwell v. State,>* which
had made Catharine Beecher’s normative theory of gender roles the measure of
women’s shriveled human and civil rights (see Chapter 4 [3]). In defending the

analogy between race and gender, Brennan observed:

As a result of notions such as these, our statute books gradually became laden
with gross, stereotyped distinctions between the sexes and, indeed, throughout
much of the [nineteenth] century the position of women in our society was,
in many respects, comparable to that of blacks under the pre-Civil War slave
codes. Neither slaves nor women could hold office, serve on juries, or bring suit
in their own names, and married women traditionally were denied the legal
capacity to hold or convey property or to serve as legal guardians of their own
children.. .. And although blacks were guaranteed the right to vote in 1870,
women were denied even that right — which is itself ‘preservative of other basic
civil and political rights’ — until adoption of the Nineteenth Amendment half
a century later.>

To further support the analogy between gender and race, Justice Brennan also
pointed to “the high visibility of the sex characteristic,” which, “like race and
national origin, is an immutable characteristic” frequently bearing “no relation

»60

to ability to perform or contribute to society.”*® In a footnote, Brennan con-
ceded “that|,] when viewed in the abstract, women do not constitute a small and

powerless minority” but emphasized:

[I]n part because of past discrimination, women are vastly underrepresented in
this Nation’s decisionmaking councils. There has never been a female Presi-
dent, nor a female member of this Court. Not a single woman presently sits in
the United States Senate, and only 14 women hold seats in the House of Rep-
resentatives. And, as appellants point out, this underrepresentation is present
throughout all levels of our State and Federal Government.”

55 See id. at 684.

50 See id.

57 See id.

8 Cited in id. at 684-s.
59 See id. at 68s.

60 See id. at 686.

01 See id. at 686, n. 17.
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Brennan concluded “that classifications based on sex, like classifications based
upon race, alienage, or national origin, are inherently suspect, and must there-
fore be subject to strict judicial scrutiny.”* Subjecting the statutory classification
to this standard, Brennan found that its claimed purpose, administrative conve-
nience (more spouses of men than of women are likely to be dependent), did
not justify use of the gender distinction when a more individualized assessment
of dependence was available at little cost and was likely to save the government
money on balance (many wives of male service members would fail to qualify for
benefits under an individualized test).

Four other justices concurred in Brennan’s judgment for the Court but on
the rational-basis standard of Reed v. Reed. Justice Powell, writing for himself,
Chief Justice Burger, and Justice Blackmun, argued that Reed “abundantly sup-
ports our decision today”* without adding “sex to the narrowly limited group of
classifications which are inherently suspect.”’s

A majority of the Supreme Court finally agreed in 1976 in Craig v. Boren
that gender classifications were subject to heightened scrutiny, an intermediate

66

level of scrutiny certainly stronger than rational basis but not as demanding as
the strict scrutiny accorded to race. Justice Brennan, writing for the Court, char-
acterized this heightened scrutiny as applying both to the purpose and to the
means-end reasoning of the statute: “classifications by gender must serve impor-
tant governmental objectives and must be substantially related to achievement

»67

of these objectives.”” The statute in question in Craig drew a gender distinction
between men and women in drinking age (men at twenty-one, women at eigh-
teen) allegedly on the ground that statistical evidence suggested higher rates of
drunk driving and traffic injuries for men. On its face, the statute, in contrast to
Frontiero and related cases of blatantly unconstitutional sex discrimination against
women,” advantaged women in contrast to men. Brennan’s analysis framed the
constitutional issue in terms of the role gender, as a cultural stereotype, played in
the statute. Assessing the statute in terms of appropriately heightened intermedi-
ate scrutiny, the Court accepted the legitimacy of the state’s ostensible purpose
for the statute, traffic safety,’ but found its means-end reasoning constitutionally
defective, particularly the role statistical evidence played in rationalizing the use

of a legislative classification in terms of gender.

62 See id. at 688.

% See id. at 688-g1.

%4 See id. at 692.

% See id.

66 See Craig v. Boren, 429 U.S. 190 (1976).

7 See id. at 197.

% See, e.g., Stanton v. Stanton, 421 U.S. 7 (1975) (establishing female adulthood at the age of
cighteen and male adulthood at the age of twenty-one for purposes of child-support payments
held unconstitutional).
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The problem was not merely doubts about the accuracy of the statistical
evidence. Even taking the most reliable such evidence presented, the statistics
on driving while under the influence established that 0.8 percent of women
and 2 percent of men were arrested for this offense. Although conceding that
“such a disparity is not trivial in a statistical sense, it hardly can form the basis for
employment of a gender line as a classifying device.””” The point was not only
that a 2 percent correlation hardly makes gender a reliable proxy for drinking and
driving, for the use of gender would be constitutionally problematic even if it were
much more accurate. The basis for the gender distinctions used in Reed v. Reed
and Frontiero v. Richardson may be much more statistically reliable measures of,
in the one case, relevant business experience and, in the other, dependency, but
they were nonetheless problematic.” The constitutional evil, rather, was giving
expression through public law to the unjust political force that a gender stereotype
has traditionally enjoyed, often, as a consequence, creating reality in its own unjust
image. Brennan made this point about age-differential laws like that in Craig in
terms of the degree to which unjust social stereotypes may themselves distort the
statistics: “‘reckless” young men who drink and drive are transformed into arrest
statistics, where their female counterparts are chivalrously escorted home.””

The analogy to race and ethnicity was, Brennan argued, exact:

[I]f statistics were to govern the permissibility of state alcohol regulation without
regard to the Equal Protection Clause as a limiting principle, it might follow
that States could freely favor Jews and Italian Catholics at the expense of all other
Americans, since available studies regularly demonstrate that the former two
groups exhibit the lowest rates of problem drinking. . . . Similarly, if a State were
allowed simply to depend upon demographic characteristics of adolescents in
identifying problem drinkers, statistics might support the conclusion that only
black teenagers should be permitted to drink, followed by Asian-Americans and
Spanish-Americans. ‘Whites and American Indians have the lowest proportions
of abstainers and the highest proportions of moderate/heavy and heavy drinkers.’
[citing study].”

We would not permit the use of even accurate statistics to justify racial, eth-
nic, or religious classifications in such cases for the same reasons that gender
classifications should not be permitted on such a basis. The classifications them-
selves reflect a long history of unjust and unconstitutional treatment that has
shaped reality in its image. Laws can no more constitutionally give expression to
such classifications than they can to the facts such classifications have shaped.
Brennan thus took the argument he earlier made in Frontiero about the unjust
force a rights-denying conception of gender roles had been allowed to enjoy in

7° See id. at 201.

7 Seeid. at 202, n. 13.

7> See id. at 202, n. 14.

73 See id. at 208—9, n. 22.
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American public law and culture (including its stark endorsement by members
of the Supreme Court) and applied it to the unjust gender stereotypes such a
conception had sustained. Such unjust gender roles and stereotypes included
the idealized image of women’s greater morality on the pedestal, rationalizing,
as it did, abridgment of basic rights and opportunities. To condemn the political
imposition of such gender roles was to condemn as well the cultural stereotypes
such roles enforced on reality. From this perspective, not only men but also
women suffered from the political enforcement of such stereotypes, which have
rested on a rights-denying, dehumanizing idealization from which women in
particular have suffered.

The constitutional standard of heightened scrutiny of gender classifications
has certainly moved the constitutional treatment of gender closer to that of
race. Heightened scrutiny is not, however, strict scrutiny. Although many gender
classifications, as we have seen, have been struck down, others have survived,
albeit sometimes by narrow majorities. In Michael M. v. Superior Court,’* for
example, the Court, 5—4, accepted the constitutionality of a state’s statutory rape
law that subjected men, but not women, to criminal liability for intercourse
with a female under the age of eighteen and not his wife largely on the ground
that women, in contrast to men, bore the risks of pregnancy. And in Rostker v.
Goldberg,” the Court ruled, 6-3, that Congress could limit registration for the
draft to men on the ground that women, in contrast to men, were excluded from
combat.

The more recent case, United States v. Virginia,”® however, suggests that the
Supreme Court may be raising the level of scrutiny accorded gender to a level
much closer to that of race. In striking down the exclusion of women from the
Virginia Military Institute, the Court invoked the standard of whether the justi-
fication for exclusion was “exceedingly persuasive””” and was quite skeptical of
the weight accorded putative gender differences as a rationale for the exclusion;”
the Court expressly invoked an important racial case, Sweatt v. Painter, as a rel-
evant analogy for the unconstitutionality of separate but equal in the realm of
gender.” If so, the result in cases like Michael M. and even Rostker may now be
constitutionally problematic.

In Romer v. Evans,” decided in 1996, the Supreme Court, even before the
overruling of Bowers v. Hardwick by Lawrence v. Texas, found that sexual ori-
entation was also, at least to some degree, a suspect classification, like religion,
race or ethnicity, and gender. In response to political arguments by gay groups in

74 See Michael M. v. Superior Court, 450 U.S. 464 (1981).
75 See Rostker v. Goldberg, 453 U.S. 57 (1981).

7 See United States v. Virginia, 518 U.S. 515 (1996)

7 See id. at 533.

See id. at 533—4.

79 See id. at 553.

Romer v. Evans, 517 U.S. 620 (1996).
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Colorado, laws had been legislatively approved by various municipalities in the
state that protected gays and lesbians from discrimination on the ground of sexual
orientation (on the analogy of the state and federal laws that forbid discrimina-
tion on grounds of religion, race, ethnicity, and gender). Sodomy was no longer
criminal in Colorado, but groups opposed to gay rights had secured passage of
Colorado Amendment 2, an amendment to the state constitution that not only
repealed such antidiscrimination ordinances but also forbade any such antidis-
crimination laws or policies ever to be effective in Colorado.”" Bowers, which
allows the criminalization of gay or lesbian sex, was implicated in the arguments
for Colorado Amendment 2 because, if the conduct central to a group’s identity
could be criminal, then it seems reasonable that a state, which could consti-
tutionally wholly forbid such conduct, might take the less restrictive option of
not criminalizing it but discouraging its public acceptability by forbidding any
protections of gays and lesbian from people’s desire not to associate with them.

Justice Kennedy’s opinion for the Court was joined by five justices (includ-
ing Justices O’Connor, Souter, Stevens, Ginsburg, and Breyer); Justice Scalia
wrote in dissent for himself and for Chief Justice Rehnquist and Justice Thomas.
Kennedy’s opinion nowhere mentions Bowers, whereas the authority of Bowers
is at the center of Justice Scalia’s argument in Romer: “In holding that homo-
sexuality cannot be singled out for disfavorable treatment, the Court contradicts
a decision, unchallenged here, pronounced only 10 years ago, see Bowers v.
Hardwick.”"

What made Romer so important, in marking the Court’s growing recognition
of the constitutional rights of gays and lesbians, was its sense, from the very
opening of Justice Kennedy’s opinion for the Court, that what populist support
for Colorado Amendment 2 reflected was a support analogous to that which
supported state-endorsed racial segregation in Plessy v. Ferguson. Although Justice
Kennedy’s opinion in Romer did not mention Bowers, its opening appeal to Justice
Harlan’s dissent in Plessy a (the Constitution “neither knows nor tolerates classes
among citizens”) strikingly aligns Justice Harlan’s dissent in Plessy with Justice
Blackmun’s dissent in Bowers. It was not only the style of Kennedy’s opinion
that questions the continuing authority of Bowers; it is its substance. Colorado
Amendment 2 is unconstitutional, Kennedy argued, because it lacked any rational
relationship to legitimate state interests, thus reflecting unconstitutional irrational
prejudice. Kennedy did not recognize as legitimate what Justice Scalia, in his

81 See Amendment 2 to Colo. Const. art. 2, sec. 2 (adopted Nov. 3,1992). The full text of Amendment 2
is as follows: “Neither the State of Colorado, through any of its branches or departments, nor any of
its agencies, political subdivisions, municipalities or school districts, shall enact, adopt or enforce
any statute, regulation, ordinance or policy whereby homosexual, lesbian or bisexual orientation,
conduct, practices, or relationships shall constitute or otherwise be the basis of, or entitle any
person or class of persons to have or claim any minority status, quota preferences, protected status
or claim of discrimination. This Section of the Constitution shall be self-executing.”

82 Romer v. Evans, 517 U.S. 620, 636 (1996).

83 Quoted in Romer v. Evans, 517 U.S. 620, 623 (1996).
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dissent, argued Bowers established as legitimate: an evil in gay and lesbian sex
that justifies criminalization. If such an evil was a legitimate basis for outright
banning, it must, Scalia argued, be a rational basis for drawing distinctions.
Kennedy’s denial of this point suggests that Bowers is not legitimate.

There is a rather brilliant argument in Justice Kennedy’s opinion that clearly
attempts to answer Justice Scalia’s argument, again without mentioning or dis-
cussing Bowers. This is Kennedy’s discussion of earlier cases dealing with the
Mormons. These cases were of two sorts: those that constitutionally allowed laws
that banned Mormon polygamy, though polygamy was then rooted in the right
of religious liberty,” and those that allowed Mormons to be deprived of the right
to vote.” Justice Kennedy does not question the authority of the case upholding
a ban on polygamy (presumably, on the ground that banning a practice, rooted
in a basic right like religious liberty, is justified if there is a compelling state
interest — such as gender equality — that supports the ban); but the latter case, he
argues, is no longer good law because it rests on the now constitutionally unac-
ceptable view “that persons advocating a certain practice may be denied the right

to vote.”"°

Just because a religious practice may be constitutionally banned, it
does not follow that advocacy of such a practice may be a ground for depriving the
advocates of a basic right like voting. The analogy to gays and lesbian is evident:
gays and lesbians now publicly claim their basic rights on fair terms with other
Americans. It may be, if Bowers v. Hardwick is good law, that conduct rooted in
their conscientious exercise of their right to intimate life may be banned because
a compelling state purpose supports such a ban; but it does not follow that their
public claims and lives as gays and lesbians may, for that reason, be the subject
of discrimination.

What the analogy shows is how far, in the view of six justices of the Supreme
Court, gays and lesbians had come in twenty years, bringing their ethical voices
to bear on American politics and constitutional law. Although opposition to
gay rights is often grounded in traditional religious views that condemn gay
and lesbian sex as the unspeakable crime against nature not to be mentioned
among Christians, the growing public presence of gays and lesbians in American
intellectual and public life, including arguments by myself and others about
the justice of their claims,”” led the six justices of the Court to recognize the
claims of gays and lesbians as being as much rooted in ethical conviction and

84 Reynolds v. United States, 98 U.S. 145 (1878) (upholding application of a federal law making
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